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I N  THE SUPREME COURT OF FLORIDA 

CASE NO. 7 0 , 3 6 1  

ALBERTO FARINAS,  

A p p e l l a n t  , 
vs . 

THE STATE OF FLORIDA, 

A p p e l l e e .  

APPEAL FROM THE C I R C U I T  COURT O F  THE 
ELEVENTH J U D I C I A L  C I R C U I T  O F  FLORIDA 

I N  AND FOR DADE COUNTY 

I N I T I A L  B R I E F  OF APPELLANT 

INTRODUCTION 

T h e  Defendant,  ALBERTO FARINAS,  t h e  A p p e l l a n t  h e r e i n ,  

w a s  prosecuted by t h e  S t a t e  of Flor ida ,  t h e  A p p e l l e e  h e r e i n ,  i n  

the  C i r c u i t  C o u r t  of t h e  E l e v e n t h  J u d i c i a l  C i r c u i t  of F l o r i d a ,  i n  

and f o r  D a d e  C o u n t y .  For c o n t i n u i t y ,  w e  s h a l l  refer t o  t h e  A p p e l -  

l a n t  and A p p e l l e e  i n  t h i s  B r i e f ,  as "Defendant" and "State" re- 

s p e c t i v e l y .  

T h e  symbol "R" as used he re in  des igna te s  t h e  R e c o r d  on 

A p p e a l  which i n c l u d e s  t h e  t r a n s c r i p t  of t r i a l  proceedings.  

- 1 -  



STATEMENT O F  THE CASE 

Defendant w a s  charged by Ind ic tment  f i l e d  January  7 ,  1986, 

w i t h  F i r s t  Degree Murder (Count I )  , Kidnapping w i t h  a f i r e a r m ,  a 

p i s t o l  (Count 11) , and Armed Burglary  (Count 111). (R.  1899-1900). 

S tand ing  mute a t  a r ra ignment ,  t h e  t r i a l  Cour t  d i r e c t e d  e n t r y  o f  a 

n o t  g u i l t y  p l e a .  (R.  3 ) .  

Defendant f i l e d  Notice o f  I n t e n t  t o  Rely upon Defense o f  

I n s a n i t y  on August 2 9 ,  1986. (R .  2370) .  The Cour t  o rde red  a com- 

petency h e a r i n g  and appoin ted  Doctors Mut te r ,  Miller and Marina t o  

e v a l u a t e  Defendant.  ( R .  1930) .  The p s y c h i a t r i c  e v a l u a t i o n s  are 

p a r t  o f  t h e  Record on Appeal. (R .  1937-1951). A f t e r  a competency 

h e a r i n g  t h e  Cour t  found Defendant competent t o  s t a n d  t r i a l .  (R. 

134 and R.  1920) .  m 
The fo l l owing  defense  Motions w e r e  made: 1) Motion t o  

Suppress  Defendant ' s  Confess ions ,  Admissions and S ta tements  (R.  

2376-2377) and 2 )  Motion t o  Suppress  Evidence Obtained Through an 

Unreasonable Search and Se i zu re .  (R.  2378-2379) . Both Motions 

were denied.  ( R .  340) .  

T r i a l  commenced February  4,  1987. ( R .  1903) .  On Febru- 

a r y  13 ,  1987, t h e  j u r y  rendered  g u i l t y  v e r d i c t s  on a l l  t h r e e  Counts.  

(R .  2555-25571, and t h e  p e n a l t y  phase  w a s  con t i nued  t o  February  2 4 ,  

1987. (R .  1 9 1 6 ) .  The j u r y  on a 9 t o  3 vo t e  recommended t h e  dea th  

p e n a l t y .  ( R .  1 9 1 8 ) .  The t r i a l  Cour t  imposed t h e  dea th  p e n a l t y  on 

t h e  murder c o n v i c t i o n ,  a consecu t ive  l i f e  s e n t e n c e  on t h e  kidnap-  

p ing ,  and a l i f e  s e n t e n c e  on t h e  armed b u r g l a r y  consecu t ive  t o  t h e  

k idnapping s en t ence .  I t  a l s o  imposed a 3-year minimum mandatory t o  II) 
- 2 -  



run concur ren t ly  wi th  t h e  kidnapping convic t ion .  (R .  1 9 2 2 ) .  

A formal Order a d j u d i c a t i n g  Defendant g u i l t y  and i m -  

posing sen tence  w a s  e n t e r e d  on March 30, 1 9 8 7 .  (R.  2602-2608). 

Notice o f  Appeal w a s  f i l e d  on A p r i l  1, 1 9 8 7 .  (R .  2 6 1 4 ) .  

The j u r i s d i c t i o n  of t h i s  Court  i s  involved pursuant  t o  A r t i c l e  V ,  
Sec t ion  3 ( b )  (1) of t h e  C o n s t i t u t i o n  of  t h e  S ta te  of F l o r i d a ,  Sec- 
t i o n  9 2 1 . 1 4 1 ( 4 )  F l o r i d a  S t a t u t e s  (19831, and F l o r i d a  Ru les  of  
Appel la te  Procedure 9 . 1 4 0  (b) ( 4 )  and 9.030 (a )  (i) . This Court a l so  
has  j u r i s d i c t i o n  t o  review t h e  conv ic t ions  f o r  kidnapping wh i l e  
armed and armed bu rg l a ry  which arose from t h e  same t r a n s a c t i o n  
and t r i a l  as d i d  t h e  murder conv ic t ion .  Ri ley  v. S t a t e ,  366 So. 
2d 1 9 ,  20 n .  1 ( F l a .  1 9 7 8 )  9 e a l  a f t e r  remand 413 So. 2d 1173, 
- - cert .  den. 103 S. C t .  317, 459 U . S .  981, 74 L.  Ed. 2d 2 9 4 ,  -- reh den 
103 S. C t .  773, 459 U . S .  1138, 74 L.  Ed. 2d 985; Huckaby v. S t a t e ,  
343 So. 2d 2 9 ,  30 n.  1 ( F l a .  1 9 7 7 ) .  

- 3 -  



STATEMENT O F  THE FACTS 

Count One of  t h e  Ind ic tment  charges  f i r s t  degree  murder 

f r o m  Ira premedi ta ted  des ign"  t o  e f f e c t  dea th  o r  w h i l e  engaged i n  

o r  a t t e m p t i n g  a kidnapping and/or b u r g l a r y  w h i l e  armed w i t h  a 

p i s t o l .  Count Two charged armed kidnapping "wi th  i n t e n t "  t o  

f a c i l i t a t e  t h e  commission of a f e l o n y ,  and Count Three charged 

armed b u r g l a r y  o f  an automobi le  "having an i n t e n t  t o  commit an 

o f f e n s e  t h e r e i n ,  I' among which o f f e n s e s  w a s  murder and/or kidnap-  

ping.  (R.  1899-1900). 

From opening s t a t e m e n t s  and throughout  t h e  t r i a l ,  t h e  

defense  admi t ted  t h e  f a c t s ,  b u t  r e l i e d  s o l e l y  on t h e  defense  o f  

i n s a n i t y  a t  t h e  t i m e  o f  t h e  commission o f  t h e  ac t s .  (R .  8 3 2 ) .  

I n  an a t t e m p t  t o  p r e s e n t  a l l  t h e  p e r t i n e n t  f a c t s  t o  

t h i s  Cour t ,  w e  have a b s t r a c t e d  t h e  tes t imony o f  a l l  w i t n e s s e s  

and proceed ings  as fo l lows :  

0 

MAGALY D I A Z ,  c a l l e d  as a w i t n e s s  by t h e  State: 

2 1 ,  l i v i n g  w i th  p a r e n t s ,  nephews, n i e c e  and sister  and 

bro ther- in- law a t  320 W.  56th  Street. ( R .  836) .  Niece i s  2 and 

nephew i s  7 ,  t h e  c h i l d r e n  of h e r  s is ter ,  E L S I D I A  LANDIN.  Defen- 

d a n t  l i v e d  w i t h  h e r  s ister 2 y e a r s  o r  less. (R .  837 ) .  They had 

been s e p a r a t e d  abou t  2 months as o f  November 25, 1985. E l s i d i a  

w a s  l i v i n g  w i th  us.  A t  6 A. M. my sister and I were t a k i n g  Dad, 

Fernando D i a z ,  t o  work. I d o n ' t  d r i v e .  (R.  838 ) .  

Dropped Dad a t  work around 6:20 and headed back home 

on Okeechobee Road. W e  were i n  t h e  r i g h t  l and  and suddenly  a 

car on t h e  l e f t  l a n e  t r i e d  t o  push us o f f  t h e  road.  I t  w a s  Defen- a 
- 4 -  



W dan t .  (R .  839) .  H e  t r i e d  it about  4 o r  5 t i m e s .  H e  made a motion 

fo r  my sister t o  s t o p .  When s h e  d i d n ' t  h e  s topped  h i s  car i n  

f r o n t  of us a t  an ang l e .  My sister s topped  or  w e  would have 

c rashed .  H e  g o t  o u t  o f  h i s  ca r ,  t o l d  my s is ter  t o  s t a y  t h e r e ,  

went and moved h i s  car t o  park  beh ind  u s ,  came back t o  t h e  d r i v e r ' s  

s i d e  where my s is ter  w a s  and t o l d  h e r ,  "You see, I cou ld  f i n d  you 

anywhere." She asked,  "What do you want A lbe r to?"  ( R .  840 ) .  

H e  sa id ,  "Why d i d  you c a l l  t h e  p o l i c e ? "  She s a i d  s h e  

d i d  it so h e  would l e a v e  h e r  and t h e  fami ly  a lone .  

why d i d  you c a l l  t h e  p o l i c e ?  I t o l d  him s h e  d i d  it t o  g e t  him i n  

trouble s o  h e ' d  l e a v e  h e r  and t h e  family  a lone .  H e  r epea t ed  t w i c e  

more, "Why d i d  you c a l l  t h e  p o l i c e ? "  She asked t w i c e ,  "Why are 

you doing t h i s ? "  (R .  841 ) .  

H e  r e p e a t e d ,  

0 H e  then  s a i d ,  "You know, I s a w  Gustavo t h e  o t h e r  day and 

he  t o l d  m e  t h a t  h e  w a s  going t o  k i l l  you."  "You know, 1 t o l d  him 

t h a t  I would h e l p  him, you know, k i l l  h e r . "  Gustavo w a s  h e r  hus- 

band b e f o r e  s h e  m e t  Defendant.  E l s i d i a  asked  him why h e  w a s  say-  

i n g  t h i s .  I g o t s c a r e d a n d  t o l d  him t o  p l e a s e  l e t  us  go. I s a i d  

your  daughte r  i s  a t  home and my mom had  t o  go t o  work. H e  i g-  

nored  m e  so I r e p e a t e d  it. S t a r i n g  a t  E l s i d i a ,  h e  s a i d ,  " E l s i e ,  

you know something,  you are n o t  going t o  l i v e  t o  be  an o l d  l ady ."  

(R. 8 4 2 ) .  

H e  g o t  h i s  hand i n s i d e  t h e  car on t h e  d r i v e r ' s  s i d e ,  

w i t h  p a r t  of h i s  body i n s i d e  and took t h e  key from t h e  i g n i t i o n .  

E l s i d i a  asked him t o  p l e a s e  r e t u r n  t h e  key. H i s  body w a s  i n s i d e  

o u r  b i g  s t a t i o n  wagon about  c h e s t  l e v e l .  E l s i d i a  r epea t ed ly  asked  
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f o r  t h e  key and I t o l d  him t o  g ive  it t o  h e r .  I screamed a t  him 

t o  g ive  h e r  t h e  key and he  t o l d  h e r  t o  g e t  o u t  of  t h e  c a r .  

asked,  "Why, ( R .  8431, why, why?" I s a i d ,  no, Alber to ,  and h e  

opened t h e  door on t h e  d r i v e r ' s  s i d e .  

and t o l d  h e r  t o  g e t  o u t ,  a t  t h e  same t i m e  he  w a s  gu id ing  h e r  o u t  

of t h e  car.  A t  t h i s  t i m e  I had walked t o  t h e  back of  car n e a r  

h i s  car. (R.  8 4 4 ) .  

She 

H e  grabbed h e r  upper a r m  

E l s i d i a  s topped fo r  a second and asked,  "What are you 

going t o  do? Please, no, what a r e  you going t o  do?" H e  d i d n ' t  

f o r c e  h e r  b u t  o rde red  h e r  and they  went t o  h i s  car. 

passenger  s i d e  of h i s  car and t o l d  E l s i d i a  t o  g e t  i n s i d e  and she  

asked why. I t o l d  him t o  l eave  h e r  a lone,  then h e  went over  t o  

t h e  d r i v e r ' s  side. (R.  845) .  

H e  opened t h e  

H e  had t h e  key t o  my f a t h e r ' s  car i n  h i s  hand. I asked 

him t o  g i v e  E l s i d i a  t h e  key and when he  gave it t o  h e r  it w a s  

b e n t  and curved. H e  gave h e r  t h e  key and s h e  gave it t o  m e .  

E l s i d i a  w a s  s t a n d i n g  and he  t o l d  h e r  t o  g e t  i n .  

what a r e  you going t o  do? I t o l d  him p l e a s e  n o t  t o  t a k e  h e r  and 

asked what are you going t o  do t o  h e r ?  She a l so  asked him t h e  same 

th ing .  H e  c lo sed  t h e  door and drove o f f .  ( R .  847) .  

She asked why, 

The key w a s  b e n t  so  I ran  back t o  where Dad works, a few 

b locks  away. I t o l d  him Albe r to  had taken my sister and he  t o l d  

h i s  boss  w e  had t o  l eave  s o  he drove us t o  t h e  car. Dad s t r a i g h t -  

ened t h e  key and drove toward home down Okeechobee Road. Two or 

t h r e e  b locks  l a te r  w e  s a w  a l o t  of t r a f f i c .  I s a w  p o l i c e  cars 

and a body l a y i n g  on t h e  s t reet  wi th  a yellow p l a s t i c  b l a n k e t  over  
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it and a hand w i t h  a b r a c e l e t  and I t o l d  Dad it w a s  my sister and 

he  s a i d ,  no ,  no. ( R .  848) .  W e  s t opped  and I t o l d  t h e  p o l i c e  I 

recogn ized  t h e  b r a c e l e t  and d e s c r i b e d  how s h e  w a s  d r e s sed .  

drove m e  t o  t h e  s t a t i o n .  I t  was my s is ter .  (R.  8 4 9 ) .  

They 

CROSS EXAMINATION: 

H i s  eyes  looked r ea l  r ed .  I n  t h e  s t a t e m e n t  I gsve  p o l i c e  

I s a i d  h i s  face looked k i n d  o f  c r a z y ,  b u t  I w a s  nervous  and con- 

fused.  H e  w a s  n o t  c r azy .  (R .  850 ) .  I d i d  s a y  t o  p o l i c e  something 

about h e  looked c r a z y ,  b u t  I a l s o  s a i d  I know t h a t  h e  is  n o t .  (R.  851 ) .  

RICHARD N U N E Z ,  c a l l e d  as a w i t n e s s  by t h e  S t a t e :  

A su rveyo r  f o r  Ashard Western Cons t ruc t i on  Company b u t  

w a s  working f o r  Volca Stephens  Cons t ruc t i on  Company on 11/25/85. 

I had t o  t a k e  Okeechobee t o  work a t  t h a t  t i m e .  (R.  852 ) .  

A t  abou t  6:45 A. M.  t h a t  morning I w a s  s t opped  a t  a 

l i g h t  on Okeeckuke r i g h t  b e f o r e  t h e  Pa lmet to  ove rpas s  go ing  no r th-  

w e s t .  I s a w  a g i r l  runn ing  very  f a s t  a g a i n s t  t r a f f i c  on t h e  shou l-  

de r .  I w a s  i n  t h e  i n s i d e  l a n e  of t h e  t w o  l a n e  road  so t h e r e  w a s  

no o t h e r  l a n e  between m e  and t h e  shou lde r .  I t  w a s  o v e r c a s t  b u t  t h e  

sun  w a s  o u t .  (R .  853 ) .  She w a s  beh ind  m e .  My window w a s  down and 

3 o r  4 cars were ahead o f  m e .  When f i r s t  s e e n  s h e  w a s  r i g h t  t o  t h e  

r i g h t  o f  m e .  ( R .  854 ) .  Then I s a w  a man runn ing  i n  t h e  s a m e  direc- 

t i o n  c a r r y i n g  a gun, p o i n t i n g  it ahead of him. I l o s t  s i g h t  of him 

and t h e  g i r l .  ( R .  855 ) .  

I h e a r d  some s h o t s ,  t w o  o r  t h r e e .  One w a s  f i r e d ,  t h e n  a 

pause  and t h e  o t h e r  s h o t s .  Moments later  t h e  man r a n  back t o  h i s  

car, a g ray  LeMans. ( R .  8 5 6 ) .  I t  was on t h e  o u t s i d e  l a n e  ahead o f  

m e  i n  t r a f f i c .  H e  c l o s e d  t h e  pa s senge r  door and t h e n  came around 
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and qot i n  and went northwestbound,  t h e  l i g h t  t u r n e d  green and 

h e  headed sou th  on t h e  P a l m e t t o  ramp. ( R .  857 ) .  I j u s t  s a w  t h e  

back of  h i s  car b u t  c o u l d n ' t  g e t  t h e  t a g  number. Th is  w a s  i n  Dade 

County. (R.  858 ) .  

Defense agreed  man running w a s  Defendant .  (R .  860) .  

S t i p u l a t e d  t h a t  t h e  w i t n e s s  h a s  i n  f a c t  p i cked  Defen- 

d a n t  from a l i v e  l i neup .  (R .  862 ) .  

OFFICER JENNINGS, c a l l e d  as a w i t n e s s  by t h e  Sta te :  

I n  t h e  Pa t ro l  D iv i s ion  of  t h e  Hialeah Police Department. 

(R .  872) .  

s i g n s .  (R .  873) .  I t  took t h r e e  minutes  f o r  m e  t o  g e t  t o  t h e  scene .  

O f f i c e r s  Miyares and Milnes  w e r e  p r e s e n t ,  a t t e m p t i n g  t o  s e c u r e  t h e  

s cene  o r  g a t h e r  w i t n e s s e s .  ( R .  875 ) .  

I w a s  r a d i o  d i spa t ched  t o  t h e  scene  w i t h  l i g h t s  and 

0 A w h i t e  female w a s  l y i n g  i n  t h e  road facedown n e a r  t h e  

e n t r a n c e  ramp t o  t h e  Palmet to .  I d i r e c t e d  t r a f f i c  a t  t h e  scene .  

(R.  875) .  

c a s i n g s  from b u l l e t s  which had a l r e a d y  been s h o t .  ( R .  8 7 6 ) .  I t  

w a s  q u i t e  appa ren t  s h e  w a s  dead. ( R .  8 7 7 ) .  

There w e r e  some p r o j e c t i l e s  on t h e  ground n e a r  t h e  body, 

TERRY ANDREWS, c a l l e d  as a w i t n e s s  by t h e  Sta te :  

Technic ian  w i t h  Hialeah Police Department,  Mobile C r i m e  

Laboratory .  ( R .  878 ) .  Dispatched a t  7:03 A. M.  w i t h  Technic ian  

B i l l  Waters, l a t e r  j o i n e d  by Technic ian  Israel  Urra. (R .  8 8 0 ) .  My 

job  a t  s cene  w a s  t o  make a ske t ch .  

and c a s i n g s ,  measured same and p re se rved  them f o r  t r i a l .  (R.  881 ) .  

Waters p icked  up p r o j e c t i l e s  

E x h i b i t  1, s k e t c h  of  s cene ,  admi t t ed  w i thou t  o b j e c t i o n .  

(R.  883) .  V i c t i m ' s  f a c e  w a s  i n  upward motion. (R.  884) .  Lying on 0 
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h e r  back.  (R.  885) .  

Cont inu ing  o b j e c t i o n  t o  any r e f e r e n c e  t o  gun o r  pouch 

i n  which it w a s  s e i z e d .  (R .  889) .  Witness then  i d e n t i f i e d  gun, 

pouch, ammunition. (R.  890-893). 

0 

BILL  WATERS, c a l l e d  as a w i t n e s s  by t h e  State:  

C r i m e  s cene  t e c h n i c i a n ,  Hia leah Police Department. Job 

is  c o l l e c t i o n ,  p r e s e r v a t i o n  and i d e n t i f i c a t i o n  of evidence.  (R.  

894 ) .  Took photographs of scene .  (R.  895 ) .  S t a t e ' s  E x h i b i t s  2 

and 3 (photographs)  admi t t ed  i n  ev idence  w i thou t  o b j e c t i o n .  (R.  

896 ) .  S t a t e ' s  E x h i b i t s  4, 5 ,  6 ,  and 7 admi t t ed  i n  ev idence  over  

o b j e c t i o n .  4 ,  5 and 6 d e p i c t  t h e  v i c t i m ' s  back. Gunshot wound 

t o  lower back d e p i c t e d  i n  number 6 .  ( R .  899 ) .  These photographs 

show # 4 ,  p r o j e c t i l e  through t h e  s k i r t ,  #5  through t h e  underwear, 

and # 6  i n  t h e  body. E x h i b i t  # 7  i s  a p i c t u r e  of v i c t i m ' s  head 

p r i o r  t o  t i m e  s h e  w a s  moved and shows a l a c e r a t i o n  o f  v ic t im ' s  

forehead.  ( R .  9 0 0 ) .  Witness c o l l e c t e d  3 s p e n t  c a s i n g s ,  3 l i v e  

rounds and a s p e n t  p r o j e c t i l e  a t  t h e  scene .  ( R .  9 0 2 ) .  

N o  o b j e c t i o n  t o  c h a i n  of cus tody.  (R .  9 0 4 ) .  

S t a t e ' s  E x h i b i t  8 composite  of c a s i n g s ,  l i v e  rounds and 

0 

p r o j e c t i l e  found a t  s cene .  (R.  9 0 6 ) .  

K E V I N  D U R K I N ,  c a l l e d  as a w i t n e s s  by t h e  State:  

Tampa Police O f f i c e r ,  Detective Div i s ion .  December 1, 

1985, came i n  c o n t a c t  w i t h  Defendant .  (R .  9 1 4 ) .  A t  t i m e  aware of 

o u t s t a n d i n g  Dade County wa r r an t  f o r  Defendant f o r  f i r s t  degree  

murder. ( R .  9 1 5 ) .  About noon s e t  up s u r v e i l l a n c e  a t  4 6 1 7  N.  L o i s  

Avenue, Tampa, a s i n g l e  s t o r y  de tached  house.  Had s p o t t e d  s i l v e r  
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Pon t i ac  LeMans (R.  9161, w i t h  f r o n t  end damage which w a s  t h e  

Defendant ' s  v e h i c l e ,  parked i n  f r o n t  of t h e  house. 
a 

S u r v e i l l a n c e  se t  up i n  a l l e y  a c r o s s  s t reet  about  200  

ya rds  away, w e s t  of  res idence .  F i f t e e n  t o  30 minutes l a te r  Defen- 

dan t  came o u t  of t h e  house (R .  9 1 7 1 ,  walked over  t o  h i s  car, looked 

around and went back i n .  Defendant ' s  car parked i n  driveway on 

w e s t  side of r e s idence ,  about  5 t o  7 f e e t  from house i t s e l f  and 

1 5  t o  20 feet from n e a r e s t  doorway. N o  o t h e r  p o l i c e  on s u r v e i l -  

l ance  wi th  w i tnes s .  

and L a s t r a  ( R .  9 1 8 1 ,  of Tampa. H e  came o u t  aga in ,  walked over  t o  

h i s  car, looked around and went back i n  house. 

P r i o r  t o  s e t t i n g  it up spoke t o  O f f i c e r s  Cory 

Then I moved my p o l i c e  car, a 1983 l i g h t  b l u e  Dodge 

Diplomat, which is  a very obvious p o l i c e  car,  t o  t h e  n e a r e s t  i n t e r -  

s e c t i o n  t o  t h e  n o r t h  away f r o m  t h e  a l l e y  which was across from t h e  

house.  (R.  9 1 9 ) .  

B o t h  t i m e s  I knew he  w a s  person a r r e s t  war ran t  w a s  for.  

F i r s t  t i m e  wasn ' t  close enough t o  effect a safe arrest.  Witness 

parked car on s i d e  of  a b a r .  ( R .  9 2 0 ) .  Went i n s i d e  and p o s i t i o n e d  

se l f  i n  men's restroom which had a l i t t l e  window from which house 

could  be  seen.  H e  came o u t  a t h i r d  t i m e  and approached h i s  car. 

Witness r an  t o  p o l i c e  car, p l aced  r a d i o  c a l l  f o r  a s s i s t a n c e  and 

drove across s t reet  a s  f a s t  as he  could ,  i d e n t i f i e d  self as p o l i c e  

o f f i ce r  and ordered him t o  s t o p .  

side ( R .  9 2 1 )  of h i s  car,  about  15 t o  20 feet f r o m  f r o n t  door of 

house. Defendant t u rned  toward doorway, looked back a t  w i tnes s  

and ducked down behind hood. I had a . 1 2  gauge shotgun po in t ed  

a t  Defendant. (R.  9 2 2 ) .  

Defendant was s t a n d i n g  on o t h e r  
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Before a r r i v a l  of back-up u n i t s ,  w i tnes s  stood o u t  

behind p o l i c e  c a r  and Defendant s tood  up and raised h i s  hands 

which had no th ing  i n  them. Witness ran  up t o  Defendant and 

ordered him t o  knee l  and f ace  t h e  house,  a t  t h a t  t i m e  back-up 

u n i t s  a r r i v e d  and ass is ted i n  handcuf f ing  Defendant. ( R .  9 2 3 ) .  

Then O f f i c e r s  Carey and Lastra a r r i v e d  and wi tnes s  t o l d  

them t o  check t h e  house o u t  and cover  h i m .  They immediately ran  

i n t o  t h e  house,  and came back o u t  ( R .  9 2 4 ) ,  i n  a minute o r  so. 

O f f i c e r  Ullum, and maybe 5 o r  6 o f f i c e r s  a l s o  went i n  house. 

I w a s  ho ld ing  Defendant. Carey came o u t  wi th  a leather gun case 

( R .  9 2 5 1 ,  which conta ined  a 9 MM semi- automatic p i s t o l  which h e  

tu rned  over  t o  wi tnes s .  

Defendant ' s  counse l  agreed weapon t h a t  O f f i c e r  Carey 

gave wi tnes s  (R .  9 2 6 )  , when Defendant w a s  arrested by preserved  

prev ious  o b j e c t i o n .  (Motion T o  Suppres s ) .  (R. 9 2 7 ) .  

0 

S t a t e ' s  E x h i b i t  9 admi t ted  wi thou t  o b j e c t i o n  except  fo r  

prev ious  o b j e c t i o n s .  When Carey and Lastra  r e t u r n e d  from house 

Defendant and wi tnes s  w e r e  s t a n d i n g  by t h e  Pon t i ac  LeMans. ( R . 9 2 8 ) .  

Defendant p u t  i n  Carey ' s  c a r  and taken t o  Tampa P o l i c e  

Department. Passage of t i m e  f r o m  arrest a t  gunpoint  t o  h i s  t r a n s-  

p o r t a t i o n  t o  P o l i c e  Department about 5 o r  1 0  minutes.  

i n  c o n t a c t  wi th  Defendant aga in  a t  Police Department about  2 : 5 5  

P. M . ,  o r  20  minutes o r  so a f t e r  Carey and Lastra l e f t  the  scene  

w i t h  Defendant. ( R .  9 2 9 ) .  

W e  came 

Defendant p laced  i n  H o m i c i d e  squad room, a l a r g e  o f f i c e  

wi th  about  20  desks f o r  d e t e c t i v e s .  It w a s  a Sunday so wi tnes s  
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w a s  t h e  only  d e t e c t i v e  p r e s e n t .  (R .  930 ) .  Handcuffs removed from 

behind h i s  back t o  t h e  f r o n t  f o r  comfort .  Witness speaks  Eng l i sh ,  

b u t  n o t  Spanish.  ( R .  931) .  

O f f i c e r  L a s t r a  spoke Spanish so wi tnes s ,  Lastra and 

Defendant had a conversa t ion  f o r  about  1 0  minutes which was record-  

e d  on cassette t ape .  ( R .  932 ) .  

Lastra  t r a n s l a t e d  ques t ions  of  w i tnes s .  P r i o r  t h e r e t o ,  

w i tnes s  asked Lastra t o  exp la in  Miranda r i g h t s  t o  Defendant, and 

Lastra spoke t o  Defendant i n  Spanish.  ( R .  933) .  

Lastra had a l s o  given those  r i g h t s  t o  Defendant a t  t h e  

scene .  (R.  934) .  Witness has  come i n t o  contact  w i th  i n d i v i d u a l s  

who appeared t o  be under i n f l u e n c e  of a l c o h o l  o r  n a r c o t i c s  hun- 

dreds  of t i m e s .  ( R .  935 ) .  Defendant w a s n ' t ,  he  w a s  sober .  Witness 

has  come i n t o  c o n t a c t  numerous t i m e s  wi th  people  who have appeared 

t o  have some s o r t  of  mental  d i s e a s e  o r  mental  i n f i r m i t y .  (R.  936 ) .  

Defendant appeared t o  comprehend on 12/1/85, w a s  respon- 

s i v e  and when w i t n e s s  spoke,  looked d i r e c t l y  a t  w i tnes s  even when 

wi tnes s  spoke t o  L a s t r a ,  Defendant looked a t  Lastra.  Defendant 

? a i d  a t t e n t i o n  and responded v e r b a l l y  t o  Lastra.  (R .  937 ) .  NO 

unusual  o r  b i z a r r e  behavior .  H e  w a s  p o l i t e ,  a l e r t  and wi tnes s  

observed h e  understood what w a s  going on. Had no d i f f i c u l t i e s  

moving about o f f i c e .  (R .  938) .  

CROSS EXAMINATION: 

Witness d o e s n ' t  know what s t a t e  o f  aggrava t ion  Defendant 

might 've  been i n  a t  t i m e  of shoo t ing ,  no r  d i d  w i tnes s  have any con- 

v e r s a t i o n  wi th  him a f t e r  t h e  shoot ing .  Even though unmarked w i t -  @ 
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n e s s ' e s  car w a s  obviously  an unmarked p o l i c e  car. (R .  939) .  

When wi tnes s  drove it toward Defendant, he  d i d n ' t  run 
ci 

i n  oppos i t e  d i r e c t i o n .  Defendant made no a t t empt  t o  f l e e .  H e  

ducked when w i t n e s s  p u l l e d  a gun on him. Defendant w a s  n o t  

a t t empt ing  t o  concea l  t h e  Pont iac .  (R. 9 4 0 ) .  Defendant w a s  obe- 

d i e n t  t o  w i t n e s s ' e s  command. H e  p u t  h i s  hands up a lmost  immed- 

i a t e l y  a f t e r  ducking down b r i e f l y  which appeared t o  be  i n  response 

t o  t h e  r a i s i n g  of  a shotgun on him. ( R .  9 4 1 ) .  

Witness d i d n ' t  have t o  throw Defendant t o  t h e  ground 

b u t  when he  p laced  h i s  hand wi th  p r e s s u r e  on h i s  shou lde r ,  Defen- 

dan t  understood because h e  k n e l t .  When t h a t  close t o  him no o t h e r  

o f f i c e r s  were p r e s e n t .  

shotgun.  

H e  d i d n ' t  a t t empt  t o  resist nor  grab t h e  

H e  never  r e s i s t e d  wi tnes s  i n  any way. Never s a i d  any- - 
6 t h i n g  d i s r e s p e c t f u l  t o  w i tnes s .  (R.  9 4 2 ) .  Witness i s  f a m i l i a r  

w i th  c u r s e  words i n  Spanish,  Defendant never  used them. When on 

t h e  ground, Defendant s a t  s t i l l  and made no a t t empt  t o  f l e e .  I t  

wasn ' t  necessary  t o  use any f o r c e  t o  g e t  him i n t o  t h e  squad car. 

(R .  943) .  H e  w a s  coope ra t ive  w i th  w i t n e s s  t h e  whole t i m e  a t  t h e  

scene  of  a r res t .  (R.  9 4 5 ) .  

ROBERT CAREY, c a l l e d  as wi tnes s  f o r  t h e  Sta te :  

Tampa P o l i c e  O f f i c e r .  (R .  9 4 6 ) .  On December 1, 1985, 

came i n  c o n t a c t  wi th  Defendant a t  arrest  scene  about  2 : O O  P. M.  

(R.  9 4 7 ) .  Responded t o  Detective Durk in ' s  r a d i o  r eques t  f o r  

a s s i s t a n c e .  Upon a r r i v a )  O f f i c e r  U l l u m  (R .  9 4 9 1 ,  and Corporal  

Dawson were a l r eady  a t  the scene ,  having a r r i v e d  j u s t  p r i o r  t o  us .  

Durkin and Ullum were e f f e c t i n g  t h e  arrest  i n  f r o n t  of t h e  house. 
R 

- 13 - 



Defendant was on h i s  knees towards t h e  f r o n t  of a Pon t i ac  LeMans. 

I followed s e v e r a l  o t h e r  o f f i c e r s  i n t o  t h e  res idence  t o  check it 

f o r  p o s s i b l e  people  i n s i d e  t h e  r e s idence  t h a t  could be  of  poss i-  

b l e  t h r e a t  t o  t h e  s a f e t y  of o f f i c e r s  p r e s e n t  a t  t h e  scene .  ( R .  950) .  

e 

I b e l i e v e  t h e r e  w a s  a k i t c h e n  area and two bedrooms p l u s  

a bathroom. Witness checked t h e  nor thwest  bedroom and w a s  a l so  

i n s i d e  t h e  k i t c h e n  area. I n  t h e  nor thwest  bedroom a bed w a s  loca- 

t e d  a g a i n s t  t h e  n o r t h  w a l l  (R.  951 ) ,  and l y i n g  on t o p  of it w a s  a 

b l ack  z ippered  case which conta ined  a f i rea rm.  I b e l i e v e d  t h e r e  

w a s  a f i r e a r m  i n  it. There w a s  a bu lg ing  i n s i d e  t h e  case. Upon 

touching it I thought  t h e r e  w a s  a f i r e a r m  i n s i d e .  I picked it up 

. . . "unzipped t h e  pouch t o  examine t h e  i n t e r i o r  c o n t e n t s  of  t h e  

case and I d i scovered  t h e  f i r e a r m  i n s i d e . "  ( R .  952, l i n e s  1 9- 2 1 ) .  

a I gave t h e  pouch t o  Detective Durkin. E x h i b i t  # 9  i s  

t h e  case wi th  f i rea rm.  (R.  953) .  Witness and Lastra  t r a n s p o r t e d  

Defendant t o  Police S t a t i o n  i n  marked p o l i c e  u n i t .  Lastra read  

t h e  Defendant h i s  Miranda r i g h t s  p r i o r  t o  t r a n s p o r t i n g  Defendant. 

(R .  954 ) .  This  took p l a c e  i n  t h e  p o l i c e  car. T r i p  from scene t o  

t h e  s t a t i o n  took  about  1 0  minutes o r  a l i t t l e  less. (R.  955 ) .  

On numerous occas ions  observed people  under i n f l u e n c e  

of  a l c o h o l  o r  n a r c o t i c s .  Defendant d i d n ' t  appear  t h a t  way a t  a l l .  

Have a l so  had c o n t a c t  w i th  i n d i v i d u a l s  who appear  s u f f e r i n g  from 

some type  of mental  d i s e a s e ,  o r  d e f e c t ,  o r  mental  problems, numer- 

ous t i m e s .  (R.  956 ) .  

Defendant d i d n ' t  appear  t o  s u f f e r  wi th  t h a t .  N o  b i z a r r e  

behavior .  I n  homicide bureau of d e t e c t i v e  d i v i s i o n ,  Durkin, L a s -  

t r a  and wi tnes s  were p r e s e n t  and Lastra in te rv iewed Defendant on 
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t a p e  i n  Spanish.  ( R .  957) 

In te rv iew l a s t e d  about  1 0  minutes and they w e r e  t o g e t h e r  
a 

s e v e r a l  minutes p r i o r  t o  and a f t e r  t h e  t a p e  i t s e l f .  Couldn ' t  

unders tand because i n  Spanish,  b u t  w i tnes s  s a w  no b i z a r r e  behavior .  

Defendant w a s  looking a t  Lastra.  ( R .  958 ) .  

CROSS EXAMINATION: 

Defendant w a s  coope ra t ive  wi th  t h e  p o l i c e .  (R .  9 6 1 ) .  

CARLOS LASTRA, c a l l e d  as a wi tnes s  f o r  t h e  S t a t e :  

O f f i c e r ,  Tampa Police Department. A g radua te  of J e f f e r -  

son High School. ( R .  963 ) .  About 2 : O O  P. M. a s s i s t e d  Durkin i n  

arrest,  t o g e t h e r  wi th  O f f i c e r  Carey. Witness s t i l l  i n  t r a i n i n g ,  

Carey w a s  h i s  f i e l d  t r a i n i n g  o f f i c e r . ( R .  9 6 4 ) .  A t  a r r i v a l  w e  went 

i n s i d e  t h e  house wi th  a couple  of o t h e r  o f f i c e r s .  W e  wanted t o  

make s u r e  nobody w a s  i n  t h e r e  t h a t  would endanger us wh i l e  he  

s tood  o u t s i d e .  Carey came i n  c o n t a c t  w i th  t h e  weapon i n  a bedroom. 

(R.  965 ) .  W e  were i n  t h e  house 3 minutes o r  less. When wi tnes s  

came o u t ,  p u t  Defendant i n  back sea t  of p o l i c e  v e h i c l e  because 

he  spoke Spanish and w a s  only  one who could  communicate. Witness 

born i n  C u b a .  (R .  9 6 6 ) .  H a s  been h e r e  close t o  4 yea r s .  Learned 

t o  speak Engl ish  i n  s choo l  he re .  Learned t o  speak Spanish w i t h  

p a r e n t s .  (R .  9 6 7 ) .  

Pa ren t s  speak only Spanish.  Had 2 y e a r s  of Spanish i n  

h igh  school .  A t  home Spanish is  normal conversa t ion .  ( R .  968 ) .  

Used a Miranda r i g h t s  c a r d  t o  assist  i n  read ing  Defendant h i s  

r i g h t s .  E x h i b i t  l -P  f o r  i d e n t i f i c a t i o n  i s  such a ca rd .  (R.  9 7 0 ) .  

Witness read  r i g h t s  from e x h i b i t  i n  Spanish and t r a n s l a t e r  t r a n s -  a 
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l a t e d  i n  Engl ish  i n  Court  f o r  j u r y .  ( R .  9 7 1 ) .  Defendant s a i d  h e  a 
understood.  Maybe 5 minutes from r i g h t s  read ing  u n t i l  t r a n s p o r t a-  

t i o n  t o  p o l i c e  s t a t i o n .  (R.  9 7 2 ) .  Took 10  o r  15  minutes t o  a r r i v e  

a t  s t a t i o n .  H e  a c t e d  normal, calm and c o l l e c t e d .  Defendant d i d n ' t  

appear  under i n f l u e n c e  of a l c o h o l  o r  n a r c o t i c s ,  ( R .  9731, nor  d i d  

he  appear  t o  have any mental  problem. (R. 9 7 4 ) .  N o  t h r e a t s  or 

promises t o  Defendant. (R. 975 ) .  

S e t  up t a p e  r eco rde r  and gave him h i s  r i g h t s  aga in  and 

in te rv iewed him on t ape .  H e  w a s  s t i l l  c a l m  and c o l l e c t e d .  Durkin 

t o l d  w i tnes s  q u e s t i o n s ,  w i tnes s  r e l a t e d  same and Defendant r e p l i e d .  

( R .  9 7 6 ) .  On t a p e  gave Defendant h i s  r i g h t s  o f f  t o p  of  head,  d i d  

n o t  use  a card .  J u s t  l a s t  week wi tnes s  l i s t e n e d  t o  t ape .  ( R .  9 7 7 ) .  

Tape admi t ted  i n  evidence as Sta te ' s  E x h i b i t  1 0 .  (R.  978 ) .  Engl ish  

t r a n s c r i p t i o n  o f  E x h i b i t  10 admi t ted  as E x h i b i t  11 subject t o  pre-  

vious  o b j e c t i o n s ,  (R .  980) ; t h e  Motion t o  Suppress and t h e  Lawson 

i s s u e .  (R .  9 8 2 ) .  

Engl ish  t r a n s c r i p t ,  E x h i b i t  11, read t o  j u r y  commencing 

on R. 983. 

The r i g h t s  s e c t i o n  r ead  as fol lows:  

OFFICER LASTRA: I w i l l  t r y  t o  t e l l  you your r i g h t s  
aga in  i n  Spanish,  okay? 

DEFENDANT: Uh huh. 

OFFICER LASTRA: Okay you are under be ing  i n  j a i l  f o r  
t h e  murder of t h e  f i r s t  degree ,  okay? 

You have t h e  r i g h t  t o  remain s i l e n t  
i f  you d o n ' t  want t o  speak nor  want 
t o  say  anyth ing ,  you d o n ' t  have t o  
say  it. 

You have t h e  r i g h t  t o  have an a t t o r n e y  
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p r e s e n t  w h i l e  w e ,  w e  g i v e  you t h e  
i n t e r v i e w  and speak t o  you, okay? 

I f  you c a n ' t  have t h e  money t o  pay 
an a t t o r n e y ,  you can ,  one ,  t h e  Court  
w i l l ,  you know, w i l l  g i v e  you an 
a t t o r n e y  f r e e .  

DEFENDANT: I n  M i a m i  h e r e ?  

OFFICER LASTRA: N o ,  h e r e ,  t h e  Cour t ,  you know, w i l l  
look f o r  an a t t o r n e y  f o r  you f r e e .  

DEFENDANT: Here a l r e a d y .  1'11 b e  s e n t  over t h e r e ,  
no? ( R .  9 8 4 ) .  

OFFICER LASTRA: Y e s .  

You are w i l l i n g  t o  speak t o  us now? 

DEFENDANT : No. 

A f t e r  an u n i n t e l l i g i b l e  p o r t i o n  of  t h e  t a p e ,  Defendant 
s ays :  

DEFENDANT : But I a m  w i l l i n g ,  b u t  it, I ,  I know 
t h a t  I a m  g u i l t y .  

OFFICER LASTRA: Okay. W e l l ,  w e  j u s t  want t o  speak t o  
you. A r e  you w i l l i n g  t o  t a l k  o r  n o t ?  

DEFENDANT: Yes, y e s ,  ye s .  (R.  985 ) .  

U n i n t e l l i g i b l e  p o r t i o n s  of t h e  t a p e  abound as fo l lows :  

R.  983, l i n e s ,  8 ,  9 ,  1 0  and 1 5 ;  R. 985, l i n e  9 ;  R. 986, l i n e s  3, 4 ,  

1 4 ,  15 and 1 6 ;  R. 9 8 7 ,  l i n e s  1 4 ,  20 and 21; R. 988, l i n e s  7 ,  8, 9 ;  

R. 9 9 0 ,  l i n e s  11 and 1 2 ;  R. 9 9 1 ,  l i n e  1 4 ;  R .  993, l i n e s  10  and 18 ;  

R.  9 9 7 ,  l i n e  2 ;  R.  998, l i n e s  18 and 25. 

I n  t h e  ba l ance  of t h e  t a p e  Defendant s a i d  h e  had a daugh- 

t e r  w i t h  h e r .  ( R .  9 8 6 ) .  

When s h e  l e f t  t h e  o l d  man a t  work I fol lowed and t o l d  

h e r ,  "Look, you see, you see t h a t  when I want t o  c a t c h  peop le ,  I 

c a t c h  them, I watch and I c a t c h  them." (R .  9 8 8 ) .  She s a i d  I do love a 
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you b u t  they  gave m e  bad adv ice .  I t o l d  h e r  t o  g e t  i n .  I wasn ' t  

going t o  do any th ing  t o  h e r .  Next t o  t h e  P a l m e t t o  s h e  throws her-  

s e l f  and s t a r t e d  t o  s a y ,  h e l p ,  h e l p ,  h e l p .  I f  s h e  d i d n ' t  throw 

h e r s e l f  I wouldn ' t  have k i l l e d  h e r .  I h a d n ' t  thought  abou t  k i l l -  

i n g  h e r .  I t o l d  h e r  you ought  t o  be  k i l l e d  b u t  I simply won ' t  

k i l l  you. I a l r e a d y  had t h e  p i s t o l  on m e .  (R.  9 8 9 ) .  

I thought  maybe t h e r e ' s  p o l i c e  around h e r e  going t o  

c a t c h  m e .  I h i t  h e r  w i t h  t h e  f i r s t  s h o t .  I t h i n k  I s h o t  a t  h e r  

t h r e e  t i m e s .  She d i e d  on t h e  road.  (R.  9 9 0 ) .  The f i r s t  s h o t  was 

t o  knock h e r  down, t h e  o t h e r  ones by t h e  head must 've  k i l l e d  h e r .  

H e  w a s  j e a l o u s  of h e r .  (R .  9 9 1 ) .  

The sister d i d n ' t  see i t  because  h e  l e f t  h e r  i n  t h e  car. 

( R .  9 9 2 ) .  H i s  car  was t h e  LeMans. ( R .  9 9 4 ) .  I t o l d  h e r  b e f o r e  

s e e i n g  h e r  i n  arms of  ano the r  man h e ' d  k i l l  h e r .  ( R .  995) .  

DR. CHARLES WETLI, c a l l e d  as a w i t n e s s  by t h e  State:  

Deputy Chief  Medical Examiner f o r  Dade County. (R.  1001). 

(R.  1 0 0 2 ) .  S t i p u l a t i o n  Doctor is q u a l i f i e d  t o  t e s t i f y  as an e x p e r t .  

November 2 5 ,  1985, v i s i t e d  scene .  (R.  1 0 0 5 ) .  Deceased 

l y i n g  on h e r  back ,  l e g s  c r o s s e d  and l a r g e  accumulat ion of  b lood  

n e x t  t o  h e r  head.  She was  l a y i n g  f a c e  down p r io r  t o  h i s  a r r i v a l .  

(R .  1 0 0 6 ) .  Found gunshot  wound e n t e r e d  middle lumbar area, (R .  

1 0 0 8 1 ,  d e p i c t e d  i n  E x h i b i t  6 .  Found t w o  gunshot  wounds e n t e r e d  on 

l e f t  s i d e  of  back of head w i t h  ex i t  wound on r i g h t  s i d e  o f  f o r e-  

head. (R.  1 0 0 9 ) .  E x h i b i t  7 is  e x i t  wound. Performed autopsy.  ( R .  

1010) . Found e x t e r n a l  a b r a s i o n s  c o n s i s t e n t  w i t h  f a l l i n g  forward 
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on a s p h a l t .  (R .  1 0 1 2 ) .  The wound i n  t h e  area of  t h e  b e l t  o r  

s l i g h t l y  below e x i t e d  j u s t  t o  the r i g h t  of t h e  mid l ine  and j u s t  

above t h e  h i p .  (R.  1013) .  When it e n t e r e d  t h e  s p i n a l  canal t h e  

e f f e c t  w a s  t h e  complete loss of t h e  lower e x t r e m i t i e s ,  i n s t a n t a n-  

eous pa rap leg i a .  (R .  1 0 1 4 ) .  I t  would have caused h e r  t o  drop 

immediately t o  t h e  ground. I t  w a s  f a t a l  i f  u n t r e a t e d ;  t r ea tmen t  

r a p i d l y  had,  (R.  10151, w i t h i n  a matter of  minutes ,  might have 

saved l i f e .  

a 

Another wound on back of  head several inches  t o  l e f t  of 

midl ine .  I t  e n t e r e d  and e x i t e d  r i g h t  through t h e  head. (R.  1 0 1 6 ) .  

I t  caused a complete massive i n j u r y  t o  t h e  b r a i n .  Another wound i n  

back of head s l i g h t l y  l e f t  of t h e  middle. Found p r o j e c t i l e  i n  t h e  

temporal  lobe  of t h e  b r a i n .  (R .  1017). E x h i b i t  1 2  admi t ted  with-  

o u t  o b j e c t i o n  ( p r o j e c t i l e  r e t r i e v e d  from temporal  l o b e ) .  Photo- 

graphs taken of deceased.  (R. 1 0 1 9 ) .  Admitted as S t a t e ' s  E x h i b i t s  

1 3  and 1 4 .  E x h i b i t  1 4  i s  back of head showing t w o  gunshot wounds. 

E x h i b i t  1 3  i s  f r o n t  view of deceased ' s  head.  ( R .  1 0 2 1 ) .  

0 

D i e d  of  gunshot wounds of t h e  head. (R.  1 0 2 3 ) .  

CROSS EXAMINATION: 

The t h r e e  gunshot wounds would have had t o  be  i n  r a p i d  

succes s ion ,  w i t h i n  a matter of  seconds probably.  

REDIRECT : 

Can ' t  g ive  e x a c t  t i m e  p e r i o d  between t h e  t h r e e  s h o t s  

b u t  w e  a r e  n o t  t a l k i n g  about a f u l l  and g r e a t  t i m e  span.  (R .  1028) .  

Maybe a minute o r  so. (R .  1 0 2 9 ) .  
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ROBERT HART, c a l l e d  as a wi tnes s  by t h e  S t a t e :  

C r i m i n a l i s t  s p e c i a l i z i n g  i n  f i r ea rms  i d e n t i f i c a t i o n  

wi th  Metro Dade Police Department. (R.  1 0 3 0 ) .  E x h i b i t  1 2  con- 

t e n t s ,  one spen t  p r o j e c t i l e  from scene ;  E x h i b i t s  8 and 7 ,  t h r e e  

f i r e d  ca s ings  from scene ,  3 u n f i r e d  c a r t r i d g e s  from t h e  scene and 

1 s p e n t  p r o j e c t i l e .  (R.  1037) .  A l l  found a t  scene  were f i r e d  from 

same weapon, a l r eady  i n  evidence.  (R .  1 0 4 2 ) .  

MICHAEL O R S I N I ,  c a l l e d  as a wi tnes s  by t h e  S ta te .  (R .  1 0 4 6 ) .  

November 25, 1985, about  6:45 A. M . ,  d r i v i n g  t o  work on 

Okeechobee Road, w i th  g i r l  f r i e n d .  ( R .  1 0 4 7 ) .  Going nor thwest  i n  

f a r  r i g h t  l ane .  S i t t i n g  a t  r ed  l i g h t  a t  t h e  P a l m e t t o  about  t e n  

cars back and s a w  man shoo t  g i r l .  (R .  1048) .  G i r l  running towards 

w i t n e s s ' e s  car y e l l i n g  h e l p  several  t i m e s .  About 50 f e e t  behind 

h e r  a man w a s  running wi th  a p i s t o l  i n  same d i r e c t i o n  she  w a s  run- 

ning.  ( R .  1 0 4 9 ) .  A b l ack  r evo lve r .  ( R .  1 0 5 0 ) .  Gun i n  Court  looks 

l i k e  t h e  gun. H e  caught  up and s h o t  h e r  i n  t h e  back of t h e  head,  

(R .  10511, on road shou lde r  p a r a l l e l  t o  w i t n e s s ' e s  car. She f e l l  

f a c e  down. Witness panicked and t r i e d  t o  g e t  o u t  of l i n e  of f i r e  

whi le  h i s  g i r l  f r i e n d  dove t o  t h e  f loorboard .  ( R .  1052) .  

0 

Witness  jumped t h e  median and s t a r t e d  d r i v i n g  i n  oppo- 

s i t e  l ane ,  looked back and man w a s  bending over  shoo t ing  h e r  more. 

Thinks fou r  s h o t s  heard.  ( R .  1 0 5 3 ) .  

Then man g o t  i n t o  faded gray o r  s i l v e r  Pon t i ac  LeMans 

and g o t  on to  southbound ramp on 8 2 6 .  (R.  1054).  

Woman running w a s  about  5 f o o t ,  b lack  h a i r ,  l i t t l e  heavy. 

( R .  1056) .  Pu l l ed  i n t o  F ina  s t a t i o n  and t o l d  them t o  c a l l  p o l i c e  

o r  ambulance. ( R .  1057) .  
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Later  t h a t  n i g h t  p o l i c e  came t o  h i s  house  t o  show a six- 

p i c t u r e  l i n e u p .  Witness i d e n t i f i e d  t w o  peop le  who h e  t hough t  w a s  

t h e  man. Wasn't  s u r e  a t  t i m e  which one it w a s .  ( R .  1058) .  

0 

Four months a f t e r  i n c i d e n t  viewed s i x  peop l e  i n  l i n e u p .  

E x h i b i t  1- A  i s  a pho to  o f  t h a t  l i n e u p ,  ( R .  1059) , admi t t ed  w i t h o u t  

o b j e c t i o n  as E x h i b i t  #15. Witness i d e n t i f i e d  pe rson  # 2  as murderer .  

Defense ag reed  Defendant  w a s  man i d e n t i f i e d .  (R .  1 0 6 1 ) .  

CROSS EXAMINATION: 

Defendant  c a s u a l l y  drove away. 

ALBERT NABUT, c a l l e d  as a w i t n e s s  f o r  t h e  S t a t e :  

Homicide i n v e s t i g a t o r ,  Hia leah  Police Department.  (R .  1 0 6 3 ) .  

H e  w a s  t o  g a t h e r  w i t n e s s e s  who had l e f t  s cene  p r i o r  t o  

h i s  a r r i v a l .  Spoke t o  w i t n e s s  Nunez, (R.  10661, a l so  t o  Magaly Diaz 

and Fernando D i a z .  Advised Defendant  apprehended i n  Tampa. (R .  

1 0 6 7 ) .  H e  drove  t h e r e  w i t h  Detect ive Ubeda, l e a v i n g  abou t  8:09 

P.  M. on December 1st and a r r i v e d  a t  11:OO P. M. (R.  1068 ) .  I m-  

pounded gun from Tampa p r o p e r t y  room. J u s t  a f t e r  midn igh t  on 12 /2 /  

85 s a w  Defendant  a t  Hi l l sborough  County J a i l .  (R. 1 0 6 9 ) .  Detec- 

t i v e s  Blazo from Tampa and Joe Ubeda were w i t h  him. ( R .  1 0 7 0 ) .  

Defendant  wanted t o  t a l k  t o  them, (R .  1 0 7 2 1 ,  and w a s  co- 

h e r e n t  and r e spons ive .  Witness born  i n  C u b a  and l e f t  when abou t  

s i x ,  spoke t o  Defendant  i n  Spanish .  (R .  1073 ) .  F e e l s  h e ' s  f u l l y  

conve r san t  i n  Spanish  usage ,  grammar and speech.  (R .  1075 ) .  

Used r i g h t s  waiver form t o  a d v i s e  Defendant  o f  h i s  

r i g h t s .  (R. 1 0 7 7 ) .  E x h i b i t  # 1 6  i s  t h a t  form. I t  took 1 0  minutes  

- 2 1  - 



t o  read  them and Defendant agreed h e  understood them. ( R .  1083, 

1 0 8 4 ) .  A f t e r  p re- in te rv iew took a t a p e  recorded s ta tement .  (R.  

1085). No o b j e c t i o n  as t o  t a p e ' s  i n s t r o d u c t i o n  as E x h i b i t  17 

excep t  as b e f o r e  noted.  (R .  1088). 

On Engl ish  t r a n s l a t i o n s  w i tnes s  p laced  a d d i t i o n s  o r  

c o r r e c t i o n s  based upon h i s  memory of p o r t i o n s  of  t a p e  t h a t  were 

inaud ib l e .  (R.  1090) .  Received i n  evidence as Exhibits  18 and 19. 

(R.  1 0 9 1 ) .  Agreed wi tnes s  can i d e n t i f y  Defendant. (R .  1092). 

Engl ish  t r a n s l a t i o n  read  t o  j u r y  and had t h e  fo l lowing  u n i n t e l l i g i -  

b l e  p o r t i o n s  a t :  R. 1 0 9 9 ,  1 1 0 1 ,  1102, (3 on 11031, 1104, 1108, 

1 1 0 9 ,  (3 on 11101, (2 on 1111), 1113, ( 2  on 11141, (3 on 11151, 

( 2  on 11171, 1118, (2 on 1 1 1 9 ) ,  (3 on 1123), 1126, 1127, 1128, 

(2 on 1 1 2 9 ) ,  1130, 1132, 1134, (2 on 1136), 1137, 1138, 1139, 1140, 

(2 on 11411, (3 on 11421, 1143, (2 on 1144), 1145 (3 on 1146) and 

(2 on 1147). 

Defendant d i d n ' t  appear  impaired i n  any manner. ( R .  1151). 

JESUS HERNANDEZ, c a l l e d  as a wi tnes s  by t h e  S t a t e :  

Has known E l s i d i a  Landin between 7-1/2 and 8 y e a r s .  

S t a t e ' s  E x h i b i t  13 i s  a photograph of h e r ,  and t h e  State r e s t e d .  

(R.  1154). 

DR. DAVID ROTHENBERG, c a l l e d  as a wi tnes s  by t h e  defense:  

A c l i n i c a l  p sycho log i s t ,  38 y e a r s .  (R .  1166). Indepen- 

den t  p r a c t i t i o n e r  s i n c e  1949. ( R .  1167). Accepted as Court  e x p e r t .  

(R.  1174). 

I n i t i a l  impress ion of Defendant was he  w a s  mental ly  ill, 

s u f f e r i n g  from a major mental  i l l n e s s  of paranoia  sch izophren ia .  a 
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0 Saw him a t  j a i l  5 t i m e s .  (R.  1176). H e  h a s  a s p l i t  p e r s o n a l i t y ;  

p a r t  o f  him l i v e s  i n  r e a l i t y  and p a r t  l ives  i n  a f a n t a s y  wor ld ,  

ve ry  c l e a r l y  a parano id  s ch i zoph ren i c .  ( R .  1 1 7 7 ) .  

H i s  i s  a case i n  which p sycho log i ca l  t e s t i n g  j u s t  d o e s n ' t  

work. (R .  1180) .  There are no such tes ts  t h a t  are s t a n d a r d  o r  s t a n-  

dard ized  f o r  peop le  from t h e  Cuban c u l t u r e ,  no r e s e a r c h  popu la t i on  

h a s  been given t h e s e  tests  so  t h a t  w e  would know what they  meant. 

H e  w a s  a b s o l u t e l y  n o t  mal inger ing .  ( R .  1 1 8 1 ) .  

H e  c u t  h i s  h a i r  because  o f  f a n t a s i e s  abou t  bugs and snakes  

c r awl ing  a l l  over  him. (R .  1 1 8 2 ) .  H e  would be  a b l e  t o  g i v e  a de- 

t a i l e d  s t a t e m e n t  t o  p o l i c e .  

f a n t a s y  world.  (R .  1183) .  H e  is i n  t h e  t w i l i g h t  zone, s t i l l  psy- 

c h o t i c  even though h e  can s t i l l  recount  when crisis s i t u a t i o n s  are 

real .  (R .  1184) .  

H e  i s  p s y c h o t i c  and l i v e s  most ly  i n  a 

A t  t h e  t i m e  of t h e  crime he  w a s  i n c a p a b l e  of  p r emed i t a t i ng  

o r  p l ann ing  ahead,  h e  had no i n t e n t  t o  k i l l .  

d o n ' t  want t o  k i l l  you.'' 

a f t e r  h e r  w e r e  moments of  h i s  a b s o l u t e  l o s s  of  c o n t r o l ,  h i s  psychos i s  

t a k i n g  over .  ( R .  1185) .  H e  on ly  wanted t o  keep h e r  from l e a v i n g  

him. H i s  menta l  d e f e c t  would d imin i sh  h i s  menta l  c a p a c i t y  t o  s p e c i -  

f i c  i n t e n t  t o  commit murder. Review of  o t h e r  medical  r e p o r t s  s t r e n g-  

thened h i s  b e l i e f  h i s  d i a g n o s i s  w a s  correct. (R .  1186) .  

H e  k e p t  r e p e a t i n g ,  "I 

H i s  cha s ing  h e r  o u t  o f  t h e  car ,  running 

J a i l  medical  r e co rds  showed he  w a s  on p i l l s  bo th  f o r  de- 

p r e s s i o n  and a n x i e t y .  

m a n i f e s t a t i o n s  o r  i n d i c a t i o n s  (R. 1 1 8 7 )  , of  p s y c h o t i c  d i s o r d e r s ,  

H e  w a s  on Thorazine  used f o r  management of 

- 23 - 



sch izophren ia .  I t ' s  my opin ion  Defendant w a s  insane  a t  t h e  t i m e  

of  t h e  o f f e n s e  i n  t h i s  case .  (R .  1 1 8 8 ) .  
0 

A f t e r  cross examination,  r e d i r e c t  w a s  had fo r  t h e  pur- 

pose of admission of t h e  w i t n e s s ' e s  cur r icu lum v i t a e  as Defense 

E x h i b i t  A ,  t h e  p rosecu to r  was al lowed t o  resume cross examination 

and engaged i n  t h e  fol lowing:  

Question : 

Answer: 

Ques t ion :  

Answer: 

Ques t ion  : 

Answer: 

Question : 

Answer: 

Ques t ion  : 

Answer: 

Doctor,  d i d  you ever work f o r  t h e  C i t y  of 
Miami Beach? 

Y e s ,  s i r .  

I n  what capac i ty?  (R .  1 2 4 0 ) .  

I n  psychology. 

When d i d  you work fo r  them? 

I t  w a s  a 7-year p e r i o d  from t h e  e a r l y  5 0 ' s  
t o  t h e  la te  6 0 ' s .  

And d i d  t h e r e  come a t i m e  when you te rmina ted  
o r  you ceased your  employment r e l a t i o n s h i p  
wi th  t h e  C i t y  of M i a m i  Beach? 

Y e s ,  s i r .  The c i t y  closed t h e  o f f i ce  because 
they  f e l t  t h a t  t h e r e  was o t h e r  s e r v i c e s  t h a t  
should be  provided a t  a county l e v e l  r a t h e r  
than a municipal  l e v e l  so  they d i d  n o t  in-  
c lude  it i n  t h e  n e x t  budget .  

D o  you know whether o r  n o t  the  C i t y  of M i a m i  
Beach te rmina ted  you because t h e  C i t y  of  M i a m i  
Beach f e l t  t h a t  you were e t h i c a l l y  and pur- 
pose ly  r e f e r r i n g  p r i v a t e  p a t i e n t s  t o  y o u r s e l f  
a f t e r  you had made c o n t a c t  w i t h  t hose  p a t i e n t s  
as an employee of t h e  C i ty  of Miami Beach? 

N o .  T h a t ' s  a b s o l u t e l y  n o t  t r u e  and it c o u l d n ' t  
have happened because the C i t y  of M i a m i  Beach 
w a s  s e r v i c i n g  people who w e r e  n o t  a b l e  t o  
a f f o r d  p r i v a t e  f e e s  and they had to be sc reened  
as be ing  e l i g i b l e  f o r  p u b l i c  s e r v i c e  because 
they only provided s e r v i c e  fo r  those and t h e r e  
w a s  no way fo r  m e  t o  refer those  (R. 1 2 4 1 )  in-  
d i g e n t  people  t o  anyone. 
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Ques t ion :  So a s  f a r  as you are concerned,  you d i d  
no th ing  u n e t h i c a l  i n  t h a t  i n s t a n c e ?  

Answer: 1 have never  been u n e t h i c a l ,  s i r .  

Ques t ion :  I a m  n o t  ask ing  you t h a t ,  d i d  you a c t  un- 
e t h i c a l l y  i n  t h a t  s i t u a t i o n ?  

Answer: N o ,  s i r .  (R .  1 2 4 2 ) .  

RECROSS EXAMINATION: 

Ques t ion :  . . . Doctor,  would you be s u r p r i s e d  i f  he  
t a l k e d  t o  i n d i v i d u a l s  over  i n  t h e  j a i l  a l-  
ready about  p o s s i b l e  defenses  i n  t h i s  case?  

Answer: N o ,  I wouldn ' t  be  s u r p r i s e d .  

Ques t ion :  You wouldn ' t  b e  s u r p r i s e d  t h a t  he had t a l k e d  
about  p o s s i b l e  defenses?  (Objec t ion ,  r e q u e s t  
fo r  p r o s e c u t o r i a l  reprimand and for  m i s -  
t r i a l . )  ( R .  1 2 4 6 ) .  

M S .  GEORGI,  proceeding o u t s i d e  presence  of t h e  ju ry :  

M s .  Georgi: Judge,  i f  I may make it clear t o  your Honor, 
t h e  grounds fo r  my motion for  m i s t r i a l  and 
my r eques t  fo r  reprimanding t h e  p rosecu to r ,  
w h i l e  a g r e a t  l a t i t u d e  may be al lowed i n  
cross examination,  w e  are d e a l i n g  wi th  t h e  
l i f e  of a c r i m i n a l  defendant  and I s u b m i t  t o  
t h e  Court  t h a t  f o r  M r .  Ridge t o  i n f e r  some- 
t h i n g  t h a t  has  no b a s i s  and f a c t  whatsoever ,  
s p e c i f i c a l l y  t h a t  M r .  F a r i n a s  had consu l t ed  
w i t h  o t h e r  (R .  1 2 4 9 )  i n d i v i d u a l s  i n  t h e  Dade 
County J a i l .  There i s  no b a s i s  whatsoever,  
Judge. . . . it denies  my c l i e n t  a r i g h t  
t o  con f ron t  evidence t o  t h a t  e f f e c t ,  it 
denies  h i m  a f a i r  t r i a l  and it denies  him due 
process  of l a w .  . . . Secondly, he  raised an 
i s s u e  about  t h e  innuendo concerning D r .  R o t h -  
enberg and M i a m i  Beach and they have no 
f a c t u a l  b a s i s  whatsoever.  . . . 

M r .  Ridge: F i r s t  of a l l ,  your Honor, M s .  Georgi (R .  1250)  
i s  r i g h t .  There is  no b a s i s  f o r  m e  ask ing  
those q u e s t i o n s  as t o  whether o r  n o t  t h e  D e-  
fendant  con fe r r ed  wi th  anyone i n  t h e  Dade 
County J a i l  b u t  fo r  t h e  basis  of t h e  grounds 
upon common sense ,  and I t h i n k  t h i s  j u r y  can 
t a k e  t h e i r  own common sense  and base  it and 
i n f e r  an op in ion .  . .) . 
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. . Secondly,  t h e r e  may very  w e l l  b e  
some ev idence  concerning t h e  r e p u t a t i o n  
of  t h i s  p a r t i c u l a r  d o c t o r  and I choke on 
t h e  words when I say  them, t h i s  p a r t i c u l a r  
d o c t o r ,  t h i s  p s y c h o l o g i s t  who p e r p e t r a t e s  
a f r a u d  on t h e  j u r y  and t h i s  Cour t .  Con- 
c e r n i n g  the d o c t o r  and t h e  reasons  why he  
l e f t  h i s  employment w i t h  t h e  C i t y  o f  M i a m i  
Beach, and I can b r i n g  i n  peop le  i n  t h e  
form o f  r e p u t a t i o n a l  ev idence  and I w i l l  
be  happy t o  p u t  (R .  1251) t h a t  on f o r  
M s .  Georgi  and s h e  can l i s t e n  t o  t h e  repu- 
t a t i o n  of t h a t  p a r t i c u l a r  d o c t o r  and w e  
can add re s s  t h e  i s s u e  a t  t h a t  t i m e .  

The Cour t :  I f  you want t h e  m i s t r i a l ,  okay. I a m  going 
t o  l e t  him make good on h i s  o f f e r .  I f  you 
can make good I w i l l  deny it. 

M r  . 
Gonzalez: T h a t ' s  on one ground, judge,  on t h e  t w o  

grounds - - - 
The Court :  The f i r s t  ground I a m  going t o  deny. The 

second one s h e  wants a m i s t r i a l  because  o f  
something t h a t  he  b rought  up about  t h e  
d o c t o r ' s  r e p u t a t i o n .  (R .  1252 ) .  I f  you want 
I w i l l  s t r i k e  t h a t  ev idence  and i f  you want 
your  m i s t r i a l  then  1 t h i n k  i t % t o t a l l y  --- 

M r .  Ridge: Judge,  i n  t h e  f i rst  p l a c e  t h a t  would be  
i r r e l e v a n t ,  something t h a t  happened long  ago. 
Twenty y e a r s  ago,  Judge. 

M r .  
Gonzalez: 30 y e a r s  ago. 

M s .  Georgi:  . . . I would t a k e  t h e  m i s t r i a l .  ( R .  1253 ) .  

ANASTIO CASTIELLO, ca l led  as a w i t n e s s  by t h e  defense :  

A medical  d o c t o r  s p e c i a l i z i n g  i n  p s y c h i a t r y ,  i n  p r i v a t e  

p r a c t i c e  and p a r t  of  f o r e n s i c  s e r v i c e  a t  Jackson Memorial H o s p i t a l  

i n  t h e  U n i v e r s i t y  of M i a m i  o f f i c e .  (R .  1258) .  I t ' s  a u n i t  pro-  

v i d i n g  s e r v i c e s  t o  c r i m i n a l  c o u r t  by e v a l u a t i n g  defendan ts  i n  cases 

o rde red  by Judges.  (R.  1259 ) .  Accepted by Cour t  as an e x p e r t  i n  
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f o r e n s i c  p sych ia t ry .  

Saw Defendant 1/15/86 and 2/2/86. Opinion is  he  s u f f e r s  

from a ch ron ic  mental major i l l n e s s ,  a paranoid  sch izophren ic .  

Formed t h a t  opinion i n  i n i t i a l  e v a l u a t i o n  i n  January,  1986; found 

him t o  be  q u i t e  a d i s t u r b e d  person.  ( R .  1 2 6 4 ) .  

H e  would respond t o  q u e s t i o n s  by answers w e r e  n o t  c o m -  

p rehesn ive ,  n o t  conc lus ive .  Shows anger and a g i t a t i o n  q u i t e  clear- 

l y .  Kept accus ing  d i f f e r e n t  people  of doing t h i n g s  t o  him o r  pre-  

ven t ing  them from doing what he  wanted. Q u i t e  upse t  when t a l k i n g  

about  h i s  w i f e  and daughter ,  kep t  t a l k i n g  about how he  could h e a r  

them, how he  was prevented  (R. 1265) t a l k i n g  t o  them. How cor- 

r e c t i o n  o f f i c e r s  w e r e  mean t o  him and always doing t h i n g s  t o  him. 

H e  became angry when people  cal led him crazy.  H e  d i s cus sed  E l s i d i a  

i n  p r e s e n t  t e n s e  and d i d n ' t  a ccep t  f a c t  t h a t  she  w a s  dead. H e  

i n s i s t e d  s h e  was prevented  from t a l k i n g  t o  him and t h a t  she  w a s  

o u t s i d e  and had (R .  1 2 6 6 1 ,  been begging c o r r e c t i o n  o f f i c e r s  t o  l e t  

h e r  i n .  (R .  1 2 6 7 ) .  

0 

Psychot ic  means t h a t  t h e  a b i l i t y  of an i n d i v i d u a l  t o  

recognize  r e a l i t y  is  l o s t .  B a s i c a l l y  he  is  l i v i n g  i n  a f an t a sy  

world. (R .  1 2 6 8 ) .  

The more s imple  and d i r e c t  ques t ions  may be t h e  b e t t e r  

a b l e  t o  be  answered by a psycho t i c  person.  

Mal inger ing means a person i s  a c t i n g  o r  behaving i n  such 

a way t h a t  o t h e r s  may f e e l  he  i s  mental ly  ill. I n  my opinion D e-  

fendant  w a s  n o t  mal inger ing.  (R.  1 2 6 9 ) .  My in t e rv i ew of February 

2 ,  1986 confirmed my f i r s t  opinion.  There w a s  s o m e  degree  of  i m -  

a 
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provement, he  was more r a t i o n a l  b u t  s e v e r e  elements of  h i s  th ink-  

i n g  d i s o r d e r  were t h e r e  a l l  t h e  t i m e  and h i s  r e a l i t y  t e s t i n g  capa- 

c i t y  d o e s n ' t  go beyond h i s  every day l i f e .  H e  w a s  medicated i n  

j a i l .  (R .  1 2 7 0 ) .  H e  w a s  given Thorazine which has  an t i- psycho t i c  

p r o p e r t i e s  and T o f a n i l ,  an an t i- dep res san t .  I would say they 

affected h i s  improvement from January t o  February of 1 9 8 6 .  ( R .  1 2 7 1 ) .  

a 

An inmate i s  f i r s t  seen  medical ly  and i s  p r e s c r i b e d  what 

t h e  doc to r  t h i n k s  they should receive. The inmate can n o t  r e q u e s t  

medication.  (R.  1 2 7 2 ) .  

I have been unable t o  reach an opinion t o  a reasonable  

degree of p s y c h i a t r i c  c e r t a i n t y  as t o  whether o r  n o t  Defendant w a s  

insane  a t  t h e  t i m e  of t h e  c r i m e .  Witness r ece ived  p o l i c e  r e p o r t s  

and wi tnes s  s t a t emen t s .  (R.  1 2 7 2 ) .  

0 Facts i n  evidence provided wi tnes s  i n  a h y p o t h e t i c a l  

ques t ion  s e e m  t o  make wi tnes s  t h i n k  t h a t  t h e r e  w a s  an accumulation 

of  stress and an accumulation of f a c t o r s  t h a t  e v e n t u a l l y  l e d  t o  

what happened. Witness can see how anyone s u f f e r i n g  from an ill- 

ness  of  t h i s  type  t h a t  Defendant has  would have i n c r e a s i n g  d i f f i c u l -  

t i e s  i n  coping wi th  t h e  stress r e l a t e d  by t h a t  accumulation of 

f a c t o r s .  ( R .  1275) .  

Someone as s i c k  as I b e l i e v e  him t o  be  i s  l i k e l y  t o  re- 

spond very a p p r o p r i a t e l y  t o  a stress of  t h a t  n a t u r e .  

CROSS EXAMINATION: 

H e  w a s  coheren t  b u t  answers w e r e  incomplete.  Did have 

an i n t e l l e c t u a l  capac i ty .  (R.  1 2 7 6 ) .  I may have been deceived i n  

t h e  p a s t  and n o t  n e c e s s a r i l y  have known i t .  (R.  1278) .  Defendant 
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may have p e r p e t r a t e d  a f r aud  on m e  b u t  t h a t ' s  n o t  my opinion.  

H i s  Thorazine dosage is  mild  t o  moderate f o r  someone who i s  psy- 

c h o t i c .  (R.  1 2 7 9 ) .  H i s  T o f a n i l  dosage w a s  a s m a l l  one. (R.  1280) .  

V i s t a r i l  i s  an an t ih i s te rnen ic  and 15 mgms t w o  t o  t h r e e  thimes a 

moderate dose. I t  has  some q u a l i t i e s  t o  r e l i e v e  anx ie ty .  ( R .  1 2 8 1 ) .  

Defendant gave no i n e x a c t  answers t o  ques t ions  such as those  p r e s e n t  

i n  Gancer syndrome. (R .  1284) .  

a 

I have seen development of  p sycho t i c  symptoms a f t e r  in-  

c a r c e r a t i o n .  ( R .  1285) .  I t  w a s  and is  my opinion t h a t  t h i s  w a s  n o t  

an i n d i v i d u a l  who was psycho t i c  then  and had n o t  been psycho t i c  be- 

fo re .  I formed t h e  impress ion co r robora t ed  by my second in t e rv i ew 

t h a t  I w a s  d e a l i n g  wi th  someone who had been c h r o n i c a l l y  ill f o r  

many years. ( R .  1 2 8 7 ) .  

I do n o t  know i f  Defendant w a s  t h i n k i n g  about  k i l l i n g  

E l s i d i a  Landin when he s h o t  h e r .  ( R .  1 2 9 0 ) .  Can ' t  t e l l  what Defen- 

d a n t ' s  mental cond i t i on  w a s  a t  t h e  t i m e  h e  p u l l e d  t h e  t r i g g e r .  (R.  

1 2 9 1 ) .  Based upon review of  s t a t emen t s  t o  p o l i c e  i n  looking a t  

f a c t s  only  he w a s  i n  f u l l  c o n t r o l  of  h i s  mental  f a c u l t i e s .  

REDIRECT EXAMINATION: 

a 

In te rv iew conducted i n  Spanish.  (R .  1 2 9 4 ) .  

I n  my c l i n i c a l  i n t e rv i ews  wi th  Defendant, my obse rva t ions  

of  h i s  conduct  coupled w i t h  t h e  way he  answered, how h e  answered, 

coupled wi th  t h e  way he  s a i d  t h a t  g ives  m e  a doubt about h i s  mental  

s t a t e  a t  the t i m e .  ( R .  1295) .  

DEFENSE RESTED. 
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DR. DORITA MARINA, c a l l e d  as a w i tnes s  by t h e  State: 

C l i n i c a l  p sycho log i s t  w i th  s u b s p e c i a l  i n  f o r e n s i c  psy- 

chology. (R.  1 2 9 7 ) .  Saw Defendant 1 /14 /86 .  (R.  1304) .  The f a c t  

t h a t  an i n d i v i d u a l  i s  Spanish speaking and comes from a d i f f e r e n t  

c u l t u r e  a f f e c t s  t h e  v a l i d i t y  of tests.  (R .  1310) .  W e  account  f o r  

t h e  c u l t u r a l  b a s i s  p a r t i c u l a r l y  i n  t h e  i n t e l l i g e n c e  tests .  (R.  1311) .  

Accepted by t h e  Court  as an e x p e r t  i n  t h e  f i e l d  of c l i n i c a l  psychol-  

ogy. ( R .  1313) .  I n t e r v i e w  conducted i n  Spanish.  (R. 1315) .  I can- 

n o t  deny t h a t  he  had no b r a i n  damage and I cannot  deny t h a t  h e  i s  

n o t  a n t i s o c i a l .  (R.  1317) .  

I was aware h i s  w i f e  w a s  dead and w a s  very amazed t o  

have him speak of  h e r  i n  t h e  p r e s e n t  t e n s e .  (R. 1322) .  Sa id  he  had 

been t o  a p s y c h i a t r i s t  o r  p sycho log i s t  i n  Cuba. H e  had been taken 

n o t  t o  a h o s p i t a l  b u t  t o  a p l ace .  (R.  1324) .  Sa id  he  w a s  d r e s sed  

i n  whi te  and w a s  given p i l l s  which he r e fused  t o  t a k e  and w a s  given 

0 

i n j e c t i o n s .  H e  gave t h e  l o c a t i o n  as " t h e  provenc ia , "  t h i s  w a s  a 

"provencia"  of Santa  C la ra .  Witness d i d n ' t  do any b r a i n  damage 

tests b u t  would have recommended a n e u r o l o g i c a l  o r  a neuropsychol- 

o g i c a l  e v a l u a t i o n  t o  be  done. ( R .  1325) .  

A t r u e  p sycho t i c  h e a r s  vo ices  i n s i d e  h i s  head and Defen- 

dan t  t o l d  m e  h e  hea rd  vo ices  r i g h t  o u t s i d e  t h e  window. (R .  1330) .  

H e  d i d  n o t  main ta in  eye c o n t a c t  when r e l a t i n g  t h e s e  aud i to ry  ex- 

pe r i ences .  (R.  1331) .  

H e  w a s  bored and psycho t i c s  l i v e  i n  a f a n t a s y ,  never  

bored.  (R.  1333) .  The Rorschach t e s t  d i d  n o t  i n d i c a t e  any psycho- 

s i s .  (R.  1346) .  Cards po in t ed  t o  a b o r d e r l i n e  p e r s o n a l i t y  d i s o r d e r ,  a 
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(R .  1348) , a l a c k  o f  i d e n t i f i c a t i o n ,  confus ion  about  "who a m  I . " 

(R.  1350) .  W e  d o n ' t  know whether  Defendant i s  a h igh  o r  l o w  

b o r d e r l i n e .  I t  i s  p o s s i b l e  he cou ld  b e  a l o w  b o r d e r l i n e  which 

means c l o s e r  t o  t h e  p s y c h o t i c  t han  normal. Th is  i s  a mental  

i n f i r m i t y  d i s e a s e  o r  e f f e c t .  (R.  1351 ) .  

A t  t i m e  h e  s h o t  E l s i d i a  my op in ion  i s  t h a t  he  w a s  n o t  

i n  a p s y c h o t i c  and t h a t  he  knew t h e  n a t u r e  and consequences o f  h i s  

acts and t h a t  h e  knew r i g h t  from wrong. (R.  1352 ) .  

CROSS EXAMINATION: 

P remedi ta t ion  doesn'  t f i t  w i t h  b o r d e r l i n e  impuls ive  

a c t i n g  o u t  t ype  o f  p e r s o n a l i t y  t h a t  I diagnosed him t o  be .  H e  d i d  

n o t  i n  my op in ion  p r emed i t a t e  t h e  shoo t ing .  (R.  1357 ) .  H e  would 

from h i s  h i s t o r y  have reason n o t  t o  t r u s t  m e .  H e  h a s  s o m e  insen-  

s i t i v e  r e l a t i o n s  w i t h  females and e i t h e r  d i s r e g a r d s  o r  d o e s n ' t  

t r u s t  them. (R.  1359 ( .  When I s a y  I ' m  h e r e  t o  ask  you q u e s t i o n s  

and t h e  Cour t  s e n t  m e  t h a t  cou ld  somewhat confuse  and p u t  Defen- 

d a n t  on h i s  guard.  (R.  1360 ) .  

REDIRECT EXAMINATION: 

I d o n ' t  t h i n k  a t  t h e  t i m e  Defendant s h o t  E l s i d i a  h e  

formed a consc ious  i n t e n t  and d e s i r e  t o  k i l l  h e r .  I t h i n k  a t  t h a t  

moment it was as i f  h e  were k i l l i n g  h i m s e l f .  H e  w a s  k i l l i n g  h i s  

lover  and k i l l i n g  i n  a way (R.  1 3 6 4 ) ,  symbo l i ca l l y  k i l l i n g  h imse l f  

a t  t h e  s a m e  t i m e .  The f a c t  h e  w a i t e d  a t  t h e  house o f  h i s  t a r g e t ,  

fo l lowed h e r  o f f  t h e  road ,  f o r c e d  h e r  t o  come w i t h  him, does n o t  

i n d i c a t e  a p l an  o r  p r emed i t a t i on .  I t h i n k  h e  w a s  d e s p e r a t e  t o  

b e  w i t h o u t  h e r  and he  r e a l l y  needed t o  f e e l  t h a t  s h e  was t h e r e  
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f o r  him, a v a i l a b l e .  The s t a t emen t  I love you and before s e e i n g  

you i n  t h e  arms of  ano the r  man, I w i l l  k i l l ,  doesn ' t  i n d i c a t e  a 
a 

conscious  d e c i s i o n  on h i s  p a r t  n o t  t o  a l low h e r  t o  be  w i t h  

ano the r  ( R .  13651, i n d i v i d u a l  d o e s n ' t  sound l i k e  a t h r e a t .  "I 

t h i n k  he  could n o t  f a c e  t h e  f a c t  t h a t  she  could l eave  him. I th ink  

t h a t  w a s  very i n t o l e r a b l e  f o r  him." I d o n ' t  t h i n k  he  w a s  capable  

of  r e f l e c t i o n .  (R.  1366) .  

I t ' s  a n t i s o c i a l  when h e  s a i d :  "You see, you see t h a t  

when I want t o  c a t c h  people ,  I c a t c h  them. I watch and I c a t c h  

them." I cannot see t h e  l i k e l i h o o d  of him planning.  When h e  s a i d  

you ought t o  be  k i l l e d ,  I simply won' t  k i l l  you, he is  say ing  he  

won' t .  I d o n ' t  t h i n k  he  r e a l l y  was t h i n k i n g  of doing it when he  

w a s  s ay ing  those  words. ( R .  1367) .  

0 A t  t h e  p o i n t  where he  s h o t  h e r  i n  t h e  back followed by 

t w o  s h o t s  i n  h e r  b r a i n  he  wanted h e r  dead. ( R .  1368) .  A t  t h a t  

p o i n t  he  formed a conscious  i n t e n t  a t  t h a t  i n s t a n t  t o  k i l l  h e r .  

RECROSS EXAMINATION: 

The a c t i o n s  of  M r .  Fa r inas  w e r e  t h e  a c t i o n s  of  a depraved 

mind and a t  t h a t  e x a c t  moment w e r e  t h e  ac t ions  o f  a s i c k  mind. (R .  

1369) .  C e r t a i n l y  r e g a r d l e s s  of  human l i f e .  

REDIRECT EXAMINATION: 

The t e r m  " s i c k "  i n  t h i s  case means b o r d e r l i n e  p e r s o n a l i t y  

d i s o r d e r .  (R. 1370) .  

DR. CHARLES MUTTER, c a l l e d  as a wi tnes s  by t h e  State:  

Phys ic ian ,  s p e c i a l i z i n g  i n  p sych ia t ry  s i n c e  1 9 6 0 .  (R .  

1373).  Court  accep ted  wi tnes s  as an e x p e r t  i n  f o r e n s i c  p sych ia t ry .  

0 
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January  15,  1 9 8 6 ,  examined Defendant.  (R .  1380) .  

Eva lua t i on  took p l a c e  i n  Spanish  w i t h  i n t e r p r e t e r .  (R .  

1 3 8 1 ) ,  f o r  about  one hour .  ( R .  1 3 8 2 ) .  I f  h e  w a s  t r u l y  h a l l u c i n a-  

t i n g  t h a t  t h e  dead w e r e  s t i l l  a l i v e  t h i s  would be  a p roduc t  o f  

menta l  i l l n e s s  and coupled w i t h  a p s y c h o t i c  symptom o f  menta l  d i s-  

o r d e r  t h i s  would c e r t a i n l y  cause  m e  t o  q u e s t i o n  h i s  s a n i t y .  ( R .  

1383) .  I d i d n ' t  b e l i e v e  h e  b e l i e v e d  h e  w a s  h e a r i n g  vo i ce s .  ( R .  

1384) .  I thought  h e  w a s  mal inger ing  when I s a w  him. H e  d i d n ' t  

keep h i s  s t o r y  s t r a i g h t .  (R.  1395 ) .  Opinion h e  w a s  s a n e ,  d i d  

unders tand  r i g h t  from wrong and n a t u r e  o f  consequences o f  h i s  acts 

a t  t i m e  of  o f f e n s e .  (R.  1399 ) .  

CROSS EXAMINATION: 

A f t e r  a h y p o t h e t i c a l  q u e s t i o n  o f  a l l  f a c t s  i n  ev idence  

t h e  w i t n e s s  s t a t e d :  ". . . i f  he  f e l t  . . . t h a t  s h e  w a s  t r y i n g  t o  

f l e e  o r  l e a v e  him, t h a t  would be  more c o n s i s t e n t  i n  my medical  

op in ion  as an act  o f  impulse .  Pass ion  of  r age ,  b u t  h e  would s t i l l  

know t h a t  k i l l i n g  somebody i s  wrong and i t ' s  a g a i n s t  t h e  l a w . "  

(R .  1 4 0 4 ) .  'I. . . h i s  menta l  c a p a c i t y  cou ld  have been somewhat 

d imin i shed  t o  t h e  degree  t h a t  h e  w a s  n o t  r ea son ing  l i k e  m o s t  l o g i-  

ca l  peop le  would, b u t  I d o n ' t  t h i n k  h e  w a s  i n sane . "  ( R .  1405 ) .  

REDIRECT EXAMINATION: 

A f t e r  a h y p o t h e t i c a l  by t h e  p r o s e c u t o r ,  h e  asked  t h e  w i t -  

nes s :  'I . . . is  t h a t  n o t  a l so  c o n s i s t e n t  w i t h  a consc ious  d e c i s i o n  

t o  k i l l  h e r ? "  Answer: 'I . . . t h a t  i s  t r u l y  an i s s u e  and d e c i s i o n  

f o r  a j u r y  t o  answer and n o t  m e ."  (R .  1 4 1 4 ) .  . . . I d o n ' t  t h i n k  

t h i s  i s  a man t h a t  had i n i t i a l l y  had t h e  i n t e n t  t o  k i l l  h e r .  (R .  
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1415) .  When s h e  l e f t  h e  knowingly and w i l f u l l y  w a s  going t o  punish  

h e r .  "Whether o r  n o t  h e  i n t ended  t o  k i l l  h e r  or n o t  by t h i s  punish- 
a 

ment, I t h i n k  i s  up t o  t h e  j u r y  

1 4 1 6 ) .  

OFFICER ROBERT CAREY, r e c a l l e d  

t o  

S 

dec ide  and I d e f e r  t o  

w i t n e s s  for t h e  S t a t  

t h a t .  ( R .  

L a s t  t i m e  s a w  Defendant w a s  i n  t h e  D e t e c t i v e  D iv i s ion  

a t  Hi l l sborough County J a i l .  (R .  1418) .  No o b j e c t i o n  t o  booking 

photographs.  (R .  1 4 2 2 ) .  Admitted as E x h i b i t s  2 2  and 23. (R.  1 4 2 7 ) .  

CHARLES F. BLAZO, c a l l e d  as a w i t n e s s  by t h e  Sta te :  

D e t e c t i v e ,  Tampa P o l i c e ,  and a l a t e n t  i n v e s t i g a t o r ,  

homicide bureau.  (R .  1428) .  Has seen  i n d i v i d u a l s  s u f f e r i n g  from 

parano id  s ch i zoph ren i a .  On December 2 ,  1985 Defendant d i d n ' t  appear  

t o  be  s u f f e r i n g  from any menta l  i l l n e s s .  ( R .  1438 ) .  H e  w a s  c a l m ,  

a l e r t  and a t t e n t i v e  when spoken t o .  ( R .  1439, 1440 ) .  

CROSS EXAMINATION: 

Not a d o c t o r  and d o e s n ' t  speak Spanish .  One d o e s n ' t  have 

t o  appear  p h r e n e t i c  o r  panicky t o  be  menta l ly  ill. ( R .  1 4 4 1 ) .  

DR. LLOYD RICHARD MILLER, c a l l e d  as a w i t n e s s  by t h e  S t a t e :  

P s y c h i a t r i s t  f o r  1 3  y e a r s .  ( R .  1 4 4 2 ) .  

VOIR DIRE:  

Lec tu re s  about  t e s t i f y i n g  i n  Cour t .  (R .  1 4 4 7 ) .  

The Cour t  a ccep t ed  w i t n e s s  as an e x p e r t  i n  f o r e n s i c  psy- 

c h i a t r y .  January  1 6 ,  1986 examined Defendant f o r  1- 1/2 hours  i n  

Dade County J a i l  w i t h  an i n t e r p r e t e r .  (R .  1448) .  "There w a s  some 

- 34 - 



appearance  of mental  i l l n e s s .  I' (R .  1 4 4 9 )  . 
H e  w a s  o u t  o f  c o n t a c t  w i t h  r e a l i t y  t o  a degree ,  b u t  

o r  a combination o f  t h e  t w o  . . . it is  p o s s i b l e  . . . b u t  n o t  

p robab l e  i n  t h i s  case because  w i t n e s s  would e x p e c t  some h i s t o r y .  

(R .  1458) .  

I 

Defendant  s u f f e r e d  from too many symptoms. (R.  1459) .  

H e  had no mental  i l l n e s s  o r  breakdown du r ing  t h e  stress o f  conf ine-  

ment. "What h e  ha s  is  an abnormal mental  s t a t e  of  a p e r s o n a l i t y  

w i t n e s s  thought  Defendant w a s  mal inger ing ,  f ak ing .  (R.  1450) . 
H e  d i d n ' t  demonstra te  b i z a r r e  behav io r  n o r  do any th ing  p h y s i c a l l y  

unusual ,  however h i s  v e r b a l  responses  w e r e  unusual .  (R. 1451) .  

I d i d n ' t  b e l i e v e  h e  b e l i e v e d  h e  h e a r d  h i s  w i f e  t a l k i n g  

t o  him from o u t s i d e  h i s  ce l l .  (R .  1452) .  Every th ing  w a s  too f i n e  

p l u s  h i s  d e n i a l  t h a t  h e  was i n  j a i l .  A menta l ly  abnormal pe rson  

should  have some i d e a  as t o  why t h e y ' r e  i n  j a i l  even i f  they  d o n ' t  

know t h a t  t h e  e v e n t  took p l ace .  (R.  1453) .  

H e  gave answers t h a t  would i n d i c a t e  h e  w a s  n o t  on ly  c r azy  

b u t  s t u p i d .  There were evas ions  o r  non responses .  (R .  1454 ) .  

Even a p s y c h o t i c  o r  pa rano id  s c h i z o p h r e n i c  cou ld  answer as t o  brand 

o f  g a s o l i n e  used o r  name a gas  s t a t i o n .  (R .  1455 ) .  

" I f ,  indeed ,  h e  h e a r d  v o i c e s ,  h i s  w i f e  c a l l i n g  him, h i s  

d a t e  f o r  t r i a l ,  t h o s e  would b e  h a l l u c i n a t i o n s  which might i n d i c a t e  

t h e  menta l  i l l n e s s  o f  s ch i zoph ren i a .  I' 

'I. . . t h e  i g n o r a n t  responses  would s u g g e s t  e i t h e r  a 

s t a t e  of b r a i n  damage o r  t o x i c  b r a i n  damage o r  menta l  r e t a r d a t i o n  

d i s o r d e r  n a t u r e ,  which would (R .  1460) , r e q u i r e  a l i t t l e  more 

a a c c u r a t e  h i s t o r y . "  (R .  1 4 6 1 ) .  
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A t  t h e  t i m e  of t h e  o f f e n s e  h e  w a s  s a n e ,  n o t  s u f f e r i n g  

from menta l  i n f o r m i t y ,  o r  d e f e c t ;  knew what h e  w a s  do ing ,  i ts  con- 

sequences  o r  t h a t  it w a s  wrong. ( R .  1 4 6 2 ) .  

0 

A f t e r  a h y p o t h e t i c a l  o f  f a c t s  a l r e a d y  i n  ev idence ,  

w i t n e s s ' e s  op in ion  w a s  a t  t h e  t i m e  Defendant  s t o o d  ove r  h i s  w i f e  

h e  w a s  c apab l e  o f  f o rmu la t i ng  t h e  i n t e n t  t o  k i l l  h e r .  (R .  1 4 6 9 ) .  

CROSS EXAMINATION: 

H e  f i n d s  m o s t  of h i s  p a t i e n t s  t o  b e  s a n e  and made 

$64,000.00 on c o u r t  appo in t ed  cases i n  1986. (R.  1473, 1 4 7 4 ) .  

DETECTIVE ALBERT NABUT, r e c a l l e d  as a wi tnes s  f o r  t h e  S t a t e .  (R .  1480 ) .  

Four hou r s  t o  t r a n s p o r t  Defendant  from Tampa t o  Hia leah .  

(R. 1481 ) .  Defendant  a sked  him abou t  equipment i n  squad.  (R .  1483 ) .  

Greeted w i t n e s s  a t  l i v e  l i n e u p .  Nothing unusua l  abou t  h i s  behav io r .  

Coherent  and r e spons ive .  (R .  1487). Then h e  a c t e d  s i l l y ,  p u t t i n g  

on an act .  ( R .  1488) .  

S t a t e  rested i n  r e b u t t a l .  (R.  1489) .  

Defense Motions renewed and den ied .  ( R .  1495, 1 4 9 6 . )  
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COMPETENCY HEARING 

DR. LLOYD RICHARD MILLER, c a l l e d  as a wi tnes s  by t h e  S t a t e :  

An e x p e r t  i n  t h e  f i e l d  of f o r e n s i c  psychology, (R.  2 6 ) ,  

appoin ted  by t h e  Court  t o  examine Defendant a t  t h e  j a i l  on Janu- 

a ry  1 6 ,  1 9 8 6 .  Reviewed arrest  r e p o r t  of December 2 ,  1985 and 

medical records a t  j a i l  c l i n i c .  (R.  2 7 ) .  

N o t e  of  j a i l  p s y c h i a t r i s t  gave d i agnos i s  as anx ie ty  d i s-  

o r d e r ,  medicated wi th  V i s t a r i l  50 mgs, 3 t i m e s  d a i l y ,  and T r i l i -  

fon,  25 mgs, 3 t i m e s  d a i l y .  V i s t o r i l  i s  used f o r  mild  anx ie ty  o r  

a l c o h o l  wi thdrawal  b u t  i s  known as an a n t i p s y c h o t i c  medicat ion 

n o t  used f o r  mental  i l l n e s s e s .  (R .  2 8 ) .  

Conducted a 90-minute examination wi th  a Court  i n t e r -  

p r e t e r .  Witness w a s  asked whether o r  n o t  Defendant w a s  competent 

t o  s t a n d  t r i a l  and h e  s t a t e d  h i s  opinion t h a t  Defendant was com- 

p e t e n t  t o  s t a n d  t r i a l .  ( R .  2 9 ) .  

0 

Malinger ing is  t h e  f e i g n i n g  of symptoms of a mental ill- 

nes s .  Doctor found evidence of  mal inger ing.  H i s  responses  were 

somewhat vague and evas ive .  The sum t o t a l  might i n d i c a t e  h e  w a s  

i g n o r a n t  o r  r e t a r d e d ,  o r  paranoid  or h a l l u c i n a t i n g  o r  s u f f e r i n g  

from b r a i n  damage o r  perhaps o t h e r  symptoms as w e l l ,  when i n  f a c t ,  

(R.  3 0 1 ,  t h e r e  are too many symptoms t o  come up wi th  t h e  formula- 

t i o n  of  a bona f i d e  mental  i l l n e s s  e s p e c i a l l y  i n  an i n d i v i d u a l  

who i s  n o t  t a k i n g  any k ind  of  medication and i n  a g e n e r a l  popula- 

t i o n  j a i l  ce l l .  
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H i s  responses  t o  background w e r e  reasonably accep tab le .  

When asked about  h i s  l e g a l  problems he  s ta ted  he had n o t  done any- 

th ing .  H e  claimed he  d i d n ' t  know what murder w a s .  When asked 

about  how he would p l ead ,  he j u s t  s a i d ,  "1 h a v e n ' t  done anything."  

(R .  3 1 ) .  

When asked what would happen i f  found g u i l t y  o r  n o t  g u i l -  

t y ,  he d i d n ' t  know. H e  sa id  he knew noth ing  about  l e g a l  system or  

what a judge i s .  Asked t o  i d e n t i f y  t h e  P r e s i d e n t  of C u b a ,  a f t e r  

a long de lay  he f i n a l l y  s a id ,  "F ide l .  N o ? "  as i f  unsure of even 

t h a t  response.  H e  never  heard  of Jose Marti, J u l i o  I g l e s i a s ,  

T e l l y  Savales  o r  Ronald Reagan. When asked,  'Who is  J e s u s  C h r i s t ' '  

. . . he  s a i d  " t h a t  one I know. I b e l i e v e  i n  h i m .  I have my 

b i b l e .  I read it every day. I a m  a son of h i s . "  (R .  32) 

Buys r e g u l a r  g a s o l i n e  b u t  d i d n ' t  remember s t a t i o n  except  

i t ' s  i n  Hialeah,  Southwest.  H e  sa id  Exxon was a Datsun. H e  d i d n ' t  
0 

know what a Ford w a s  nor  what he  drove except  a s t a t i o n  wagon, an 

o l d  one. H e  claimed he w a s  l i v i n g  w i t h  E l s i d i a  and t h a t  correc- 

t i o n a l  o f f i c e r s  would n o t  a l low h e r  t o  come and v i s i t  h i m ,  Not 

credibl.e responses .  I f  mental ly  r e t a r d e d  might n o t  know s o m e  of 

these t h i n g s  b u t  c o u l d n ' t  know as l i t t l e  as he  c la imed,  even if 

mefitall9 ill and sch izophren ic .  (R. 3 3 ) .  

H e  had t h e  g a m u t ,  b a s i c a l l y  of c la iming  ignorance t o  

t h i n g s  t h a t  anybody even of low i n t e l l i g e n c e  would know. H e  had 

no idea as t o  what he w a s  doing i n  j a i l .  Even though lawyers 

v i s i t e d  h i m  he claimed n o t  t o  know what w a s  going on. A t  t h i s  

p o i n t  t h e  Court  admonished Defendant t o  remain s i l e n t ,  (R.  3 4 ) ,  

wi th  no response t o  t h e  Court 's ques t ion  t o  h i m ,  " D o  you under- 

s t a n d  t h a t ? "  
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I n  a q u e s t i o n n a i r e  h e  denied mental i l l n e s s  excep t  t o  

say  he had taken p i l l s .  H e  s a i d  h e  w a s  l i k e  i n  a h o s p i t a l  t h a t  

they d i d n ' t  want h i m  t o  leave .  ( R .  35) .  

" H e  w a s  j u s t  n o t  t e l l i n g  t h e  t r u t h  or  he w a s  j u s t  so  

mental ly  d i s t u r b e d  t h a t  he w a s  i ncapab le  of p rov id ing  accep tab le  

o r  c o n s i s t e n t  responses .  That  i s  my b e l i e f . "  I t  i s  n o t  my 

opinion t h a t  he i s  mental ly  d i s tu rbed .  N o  i n d i c a t i o n  from cor- 

r e c t i o n a l  o f f icer  t h a t  he had a behav io ra l  problem o r  mani fes ted  

unusual  behavior .  (R .  36 ) .  

Sta tements  given p o l i c e  appear  r e l a t i v e l y  coheren t  and 

w e l l  organized.  ( R .  3 7 ) .  

CROSS EXAMINATION: 

Never d i scus sed  p e n a l t i e s  b u t  b e l i e v e s  he unders tands  

n a t u r e  and range of p o s s i b i l i t i e s  and t h a t  i s  why he i s  malinger-  

i ng .  (R.  4 0 ) .  H e  i n d i c a t e d  he  is  w a i t i n g  t o  g e t  o u t  of j a i l  t o  

l i v e  wi th  deceased. ( R .  4 1 ) .  

I f  found competent I t h i n k  h e  w i l l  s t a r t  t o  relate t o  

counse l  p r e t t y  w e l l  u n l e s s  h e  cont inues  t o  mal inger  hoping fo r  a 

break .  (R .  4 3 ) .  

H e  had apparen t  h a l l u c i n a t i o n  o r  de lus ion  t h a t  somebody 

who is  dead i s  s t i l l  a l i v e  and corning t o  see him and t h a t  would 

be symptomatic i f  it  were v a l i d .  H e  a l s o  exhibited m e n t a l  re- 

t a r d a t i o n ,  n a t  knowing P r e s i d e n t  of U.S.A., C a p i t o l  of Cuba and 

Jose M a r t i ;  ignorance would go t o  r e t a r d a t i o n .  Also organ ic  

b r a i n  syndrome (R.  4 6 ) ,  if given incorrect  d a t e s .  H e  i s  fo rge t-  

f u l  and t h a t  would be an o rgan ic  b r a i n  damage i f  it existed. 
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Mental  i l l n e s s  i s  i n  i t s e l f  s e p a r a t e d .  (R .  4 7 ) .  Defendant ,  

though,  had j u s t  too many d iagnoses .  Defendant  t o l d  m e  h e  had a 

5 t h  g rade  educa t i on  b u t  a b l e  t o  r e a d  and w r i t e .  ( R .  4 8 ) .  

0 

I t ' s  p o s s i b l e  h i s  c o n d i t i o n  cou ld  have  decompensated 

between my v i s i t  and t h e  p r e s e n t  t i m e .  (R .  4 9 ) .  

DR. RICHARD MUTTER, c a l l e d  as a w i t n e s s  by t h e  State:  

An e x p e r t  i n  f o r e n s i c  psychology.  I n t e rv i ewed  Defendant  

on January  15,  1986 a t  Dade County J a i l .  (R.  5 2 ) .  

Had a Cour t  i n t e r p r e t e r  f o r  an hour  i n t e r v i e w  i n  Spanish .  

( R .  5 3 ) .  P r i o r  t o  i n t e r v i e w  r e c e i v e d  p o l i c e  r e p o r t s ,  Miranda 

waiver  forms, s t a t e m e n t s  o f  w i t n e s s e s  and o f f i c e r s  and Defendan t ' s  

s t a t e m e n t  of  December 2 ,  1985, and subsequen t  s t a t e m e n t ,  today ,  i n  

Cour t .  (R.  5 4 ) .  

Opinion:  Defendant  a b l e  t o  a s s i s t  counse l  i n  t h e  p repar-  

a t i o n  of t h e  de f ense  t o  s t a n d  i n  t r i a l .  Opinion o f  mal inger ing  

because  o f  i n c o n s i s t e n t  r esponses  t o  q u e s t i o n s  asked  and changes 

i n  psychomotor a c t i v i t y  and eye  c o n t a c t .  (R.  5 5 ) .  

Claimed no memory i n  areas r e l a t e d  t o  t h e  crime. S a i d  h e  

w a s  s e e i n g  and h e a r i n g  v o i c e s  o f  h i s  c h i l d  and w i f e  who b e  b e l i e v e d  

w a s  a l i ve .  I f  h a l l u c i n a t i n g  h e  gave no s i g n  o r  symptom such as 

b l o c k i n g  i n  h i s  speech c o n s i s t e n t  w i t h  major  menta l  d i s o r d e r .  

(R.  5 6 ) .  

Attempted t o  go through c r i t e r i a  i n  t h e  Rules  of Cr imina l  

P rocedure ,  however Defendant  c la imed t o  n o t  know t h e  role o f  a t-  

t o r n e y ,  p r o s e c u t o r ,  judge o r  j u r y .  ( R .  5 7 ) .  
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Changes i n  eye c o n t a c t  o r  body movement made m e  f e e l  

he  knew more than h e  w a s  t e l l i n g  m e ,  (R.  581, i n  s t a t emen t s  t o  

d e s c r i b e  c i rcumstances  w i th  no c o n t r a d i c t i o n s .  Nothing i n  them 

w a s  d i sconnec ted  o r  o u t  of  touch wi th  r e a l i t y .  (R .  5 9 ) .  H i s  in-  

a b i l i t y  t o  remember c r i m  i n  my in t e rv i ew shows an incons i s t ency .  

0 

CROSS EXAMINATION: 

When I eva lua t ed  Defendant I determined h i s  judgment w a s  

impaired.  (R. 6 0 ) .  I thought  he  w a s  f ak ing  wi th  m e  and t h a t  i s  

impaired judgment. I meant i n  t e r m s  of h i s  l i f e s t y l e ,  hoe he  con- 

ducted h imse l f ,  how he  handled t h e  s i t u a t i o n s  of l i f e  and how h e ,  

i n  my opin ion ,  handled h i s  i n t e rv i ew wi th  m e .  (R .  6 1 ) .  

H i s  awareness about  h i s  own emotional  problems w a s  n i l .  

H e  has  some awareness of  t h e  s e r i o u s  consequences and i s  t r y i n g  

t o  impress people  he  i s  s i c k  and t h a t  may n o t  be  such bad judg- 

ment. ( R .  6 3 ) .  

H e  s a i d  h e  had a lady lawyer b u t  d i d n ' t  know what a 

lawyer does: " I ' v e  had no exper ience  w i t h  anybody i n  c o u r t .  I 

d o n ' t  know." (R .  6 6 ) .  

More anxious when asked about  t h e  crime o r  c o u r t .  I 

asked him i f  I k i l l e d  somebody what would happen. 

would go t o  j a i l .  (R. 6 7 ) .  

H e  s a i d  you 

H e  s a i d  h i s  w i f e  could n o t  be  dead because s h e  came t o  

v i s i t  yes te rday  and he has  heard  h e r  voice. 

The Court  asked t h e  w i tnes s  would t h i s  type  of  i n c i d e n t  

t h a t  Defendant i s  a l l e g e d  t o  have committed, cause  some poss i-  

b i l i t y  t o  cease t o  be competent i f  they w e r e  competent p r i o r  

t h e r e t o ?  (R.  6 8 ) .  
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Y e s ,  I w a s  looking f o r  t h a t  when I s a w  t h e  Defendant, 

b u t  I d i d n ' t  see t h a t .  (R.  69). 

DR. DORITA MARINA, c a l l e d  as a wi tnes s  by t h e  Sta te :  

An e x p e r t  i n  f o r e n s i c  psychology. Saw Defendant i n  Dade 

County j a i l  on January 1 4 ,  1 9 8 6 .  (R.  7 0 ) .  I found him t o  be  com- 

p e t e n t  t o  s t a n d  t r i a l .  (R .  7 1 ) .  Found s e v e r a l  i n s t a n c e s  of m a l -  

inge r ing .  Eva lua t ion  c o n s i s t e d  of c l i n i c a l  i n t e rv i ew,  competency 

s t a t u s  ins t rument ,  Rorschach T e s t  and t h e  House-Tree-Person T e s t .  

N o  memory of anyth ing  b e f o r e  t h e  age of 1 0 .  (R.  7 2 ) .  H e  t o l d  m e  

he  was t h e  second of 5 o f f s p r i n g s ,  h i s  fa ther  w a s  k i l l e d  when he  

w a s  7 ,  h i s  mother d i d  n o t  remarry, b u t  he  w a s  r e p o r t i n g  r a t h e r  

than say ing ,  " Y e s ,  I remember." Sa id  he  w a s  o f t e n  t r u a n t ,  bored ,  

and repea ted  many grades  i n  school .  

i n  f i g h t s .  ( R .  7 3 ) .  

H e  dropped o u t  and engaged a 
Sa id  he  w a s  marr ied t h r e e  y e a r s  ago t o  E l s i d i a ;  it 

d i d n ' t  make s e n s e  because he  had t o l d  m e  t h e r e  h a d n ' t  been a l e g a l  

marriage.  

whi le  making p l a n s  f o r  t h e i r  wedding. 

about h e r ,  he s ta ted ,  ''I l i k e  eve ry th ing  about h e r .  She i s  c l ean  

and t h e  mother of my daughter ."  A t  t h i s  p o i n t  I r e a l i z e d  he  was 

speaking of h e r  as i f  s h e  w a s  a l i v e .  

love  wi th  h i s  w i f e  who i s  a l i v e .  I f  speaking of t h e  deceased as 

p r e s e n t l y  a l i v e ,  t h e  i n d i c a t i o n  would be  t h a t  perhaps he  has  s o m e  

s o r t  of mental problem t h a t  would a f f e c t  h i s  competency t o  s t a n d  

t r i a l .  That would be  an a p p r o p r i a t e  a f f e c t .  I d o n ' t  know. I 

Told m e  they m e t  i n  a s t o r e ,  went t o g e t h e r  fou r  months 

When asked what he had l i k e d  

H e  spoke as a man who i s  i n  
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found t h e  a f f e c t  be ing  rather f l a t .  (R .  7 4 ) .  By a f f e c t  I am 

d e s c r i b i n g  emotions. Talked about  h i s  daughter  be ing  born i n  

Tampa b u t  d i d n ' t  know month, d a t e  o r  y e a r  and perhaps mi s spe l l ed  

I. 

h e r  name as "Maguil i" .  Even though t h e r e  w a s  some educa t ion  t h e  

l e v e l  i n d i c a t e d  i s  very b o r d e r l i n e .  . . . That went a long  wi th  

t h e  d i agnos i s  t h a t  I f i n a l l y  made f o r  h i m  of a b o r d e r l i n e  person- 

a l i t y  d i s o r d e r ,  which o f t e n  i n c l u d e s ,  or  may go a long  wi th  a bor- 

d e r l i n e  i n t e l l e c t u a l  func t ion . "  ( R .  7 5 ) .  

Ques t ions  were asked t o  which h e ' d  answer, "Why?" I 

would w a i t  and he would f i n a l l y  answer it. T h i s  cons idered  eva- 

s i v e  because he had hea rd  t h e  ques t ion .  I d i d n ' t  have t o  r e p e a t  it. 

Avoiding eye c o n t a c t  and f r e q u e n t l y  looks  through t h e  

glass windows as i f  t o  check he  w a s  n o t  be ing  overheard.  This  i s  

mal inger ing,  evas iveness .  (R. 7 6 )  . 
From h i s  s t a t emen t s  given t o  t h e  p o l i c e ,  obviously  he  

had much bet ter  memory than when I in te rv iewed h i m .  (R.  7 7 ) .  I 

c a n ' t  unders tand how memory of a person can d i s i n t e g r a t e  so rapid-  

l y  i n  such a shor t  pe r iod  of t i m e  w i thou t  there be ing  drug abuse,  

b r a i n  damage, o r  s o m e  type  of mental  r e t a r d a t i o n .  

The competency s t a t u s  ins t rument  is  a series of q u e s t i o n s  

about  Miranda r i g h t s ,  f unc t ion  of  judge,  p u b l i c  defender  and ju ry .  

H e  w a s  unable t o  answer. I d i d n ' t  f i n d  t h a t  t o  be t r u t h f u l .  (R. 7 8 ) .  

T h a t ' s  c o n s i s t e n t  w i t h  mal inger ing.  

The Rorschach T e s t ,  t e n  ca rds  w i th  b l o t s ,  i s  very anx ie ty  

provoking t o  many i n d i v i d u a l s .  I f  p sycho t i c ,  a person w i l l  very  

o f t e n  g ive  psycho t i c  l i k e  answers and w i l l  see t h i n g s  i n  t h e  cards 

t h a t  are n o t  there. (R.  7 9 ) .  
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N o  p sychos i s  w a s  found i n  t h e  t e s t  b u t  h e  can b e  border-  

l i n e .  B o r d e r l i n e  p e r s o n a l i t y  d i s o r d e r  i s  a l a c k  of  i d e n t i f i c a t i o n .  

The i n d i v i d u a l  d o e s n ' t  know who h e  r e a l l y  is .  H e  may go o v e r  t h e  

bo rde r ,  t h e  b o r d e r  between normal and p sycho t i c .  I t  i s  t h a t  gray 

area i n  between. There i s  a very  h igh  l eve l  o f  b o r d e r l i n e  t h a t  

i s  very  close t o  normal. A middle p o i n t  and a very  l o w  l eve l  

b o r d e r l i n e .  The very  l o w  would probably  s l i p  i n  and o u t  of  t h e  

p s y c h o t i c  s t a te .  ( R .  8 0 ) .  

I would s ay  Defendant i s  i n  t h e  middle l eve l .  H e  m a l -  

inge red  on t h i s  tes t  where obvious forms are s p i d e r s .  H e  s a w  a 

s p i d e r  b u t  n o t  where everybody sees a s p i d e r  b u t  e l sewhere  nearby.  

(R .  8 1 ) .  

The House-Tree-Person t e s t  i s  where subject is  asked  t o  

draw a house  t h a t  ha s  a tree and a person .  An a n t i - s o c i a l  per-  

s o n a l i t y  d i s o r d e r  i s  someone n o t  concerned a t  a l l  f o r  r i g h t s  o f  

o t h e r s  and i n  f a c t  t a k e s  o u t  h o s t i l i t y  and may even ac t  it o u t .  

0 

S a w  t h i s  i n  Defendan t ' s  Rorschach and House-Tree-Person tests.  

( R .  8 2 ) .  

CROSS EXAMINATION: 

(R  

H e  d i d  remember s o m e  t h i n g  about  h i s  e lementary  s c h o o l  

y e a r s ,  ( R .  8 3 1 ,  and about  h i s  f a t h e r ' s  dea th  when Defendant w a s  7. 

( R .  8 4 ) .  A t  t h e  t i m e  I s a w  him h e  had  t h e  appearance  o f  someone 

who w a s  p s y c h o l o g i c a l l y  very  ill; he  looked s c h i z o .  (R .  8 6 ) .  

I f  I had given him an i n t e l l i g e n c e  t e s t  h e  would probab- 

come o u t  b o r d e r l i n e  i n t e l l e c t u a l  f u n c t i o n ,  t h a t  is  i n  between 

8 8 1 ,  normal and abnormal as t o  r e t a r d a t i o n .  

- 44 - 



I know h e  is  

0 p i c t u r e  of p sychos i s .  

STIPULATION: 

w i t h  h i s  r e p o r t .  

n o t  men ta l l y  r e t a r d e d .  H e  d i d n ' t  f i t  t h e  

(R.  9 0 ) .  

D r .  Cas t i e l l o  would t e s t i f y  c o n s i s t e n t l y  

SHIRLEY FARINAS, c a l l e d  as a w i t n e s s  by t h e  S t a t e :  

H a s  known Defendant  s i n c e  b o a t l i f t  o f  May, 1980. (R. 9 4 ) .  

H e r  ex- brother- in- law. F a m i l i e s  l i v e d  t o g e t h e r  f o r  a w h i l e ,  a te  

t o g e t h e r ,  d i d  t a s k s  t o g e t h e r  and s o c i a l i z e d .  Stopped s e e i n g  him 

around 1982. (R .  9 5 ) .  Defendant  always w e l l  groomed. N o  unusua l ,  

b i z a r r e  o r  abnormal conduct  a t  t h a t  t i m e .  (R .  9 6 ) .  

Saw him aga in  s i n c e  January ,  1985. M e t  h i s  w i f e  e a r l y  

February ,  1984. ( R .  9 7 ) .  Same person  a t  t h a t  t i m e .  H e  had a 

good memory. 

l y .  (R.  9 8 ) .  

Understood what w a s  b e i n g  s a i d  and responded normal- 0 

H e  never  complained about  menta l  problems no r  d i s e a s e s .  

Never any i n d i c a t i o n  o f  same. 

or  p sycho log i ca l  t r e a t m e n t s .  (R. 9 9 ) .  Never t o l d  h e r  o f  any t reat-  

ments f o r  s a m e .  H e ' s  average  i n t e l l i g e n c e ,  a b l e  to  r e a d  and w r i t e .  

When h i s  w i f e  s t a r t e d  r e c e i v i n g  FHA checks f o r  h e r  and h e r  two 

c h i l d r e n  h e  d i d n ' t  work much, s a y i n g  h e  w a s  going t o  c l imb coco- 

n u t  trees and g e t  coconuts .  (R.  100). S a i d  h e  w a s  going t o  ac t  

c r azy  so  h e  cou ld  g e t  t h o s e  checks.  (R .  101). 

Never s a w  him have any p s y c h i a t r i c  

MAGALI D I A Z ,  c a l l e d  as a w i t n e s s  by t h e  S t a t e :  

Defendant used t o  l i v e  w i t h  h e r  sister, E l s i d i a ,  l i k e  
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husband and wi fe  b u t  they w e r e n ' t  marr ied.  

1- 1/2 y e a r s  ago. Stopped s e e i n g  him when he  k i l l e d  h e r  s ister 

November 25, 1986. (R .  1 0 4 ) .  

F i r s t  m e t  him i n  Tampa 

H e  w a s  always w e l l  groomed and worked. ( R .  1 0 5 ) .  H e  

spoke l i k e  a normal person.  Never s a w  him conduct h imself  i n  an 

abnormal, unusual  o r  b i z a r r e  manner. Never complained about  mental  

problems nor  d i d  w i tnes s  ever see any evidence of  mental  problems. 

Never r ece ived  p s y c h i a t r i c  o r  psychologica l  t r ea tmen t .  H e ' s  very  

i n t e l l i g e n t .  (R .  1 0 7 ) .  

ALBERT NEBUT, c a l l e d  as a wi tnes s  by t h e  Sta te :  

De tec t ive ,  C i t y  of Hialeah.  F i r s t  i n  c o n t a c t  wAth Defen- 

d a n t ,  December 2 ,  1985 a t  Hi l lsborough County J a i l ,  Tampa. ( R .  1 0 9  

Clean shaven, c a l m ,  c o l l e c t e d  and respons ive .  Tape taken.  W i t -  

ness  speaks  Spanish and Engl i sh .  (R.  110). Engl i sh  t r a n s c r i p t  of  

t aped  s t a t emen t  admi t ted  i n t o  evidence as S ta t e ' s  E x h i b i t  1, only 

one s i d e  of two-sided t ape .  S ide  2 i s  be ing  t r a n s l a t e d  from Span- 

0 

i s h  t o  Engl i sh .  ( R .  1 1 2 ) .  H i s  answers were respons ive  t o  ques t ions .  

H e  c a r r i e d  on a coheren t  conversa t ion .  Nothing unusual ,  abnormal 

o r  b i z a r r e  about  h i s  conversa t ion .  (R.  113 ) .  Witness and h i s  p a r t -  

n e r  drove him back t o  Hialeah.  T r i p  about  4- 1/2 t o  5 hours  long.  

Defendant w a s  i n  f r o n t  sea t  nex t  t o  wi tnes s  who was d r i v i n g ,  and 

p a r t n e r  w a s  i n  back seat .  N o  unusual  behavior  on t h a t  t r i p .  

3/10/86, I aga in  came i n  c o n t a c t  w i th  Defendant a t  Dade County J a i l ,  

6 t h  f l o o r .  (R .  1 1 4 ) .  Checked t o  see i f  p h y s i c a l  cond i t i on  p r e t t y  

much t h e  same because of  a l i v e  l i n e u p  t o  be  h e l d  3/11/86. (R.  1 1 5 ) .  

H e  appeared coheren t  and respons ive .  H e  s a i d ,  " H i , "  and I s a i d ,  

" H i ,  how are you?" H e  s a i d ,  "Fine,  thank you, and how is  it going? a 
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What are you here fo r?"  I s a id ,  "I  c a n ' t  t a l k  t o  you a t  t h i s  

t i m e .  I w i l l  be s e e i n g  you maybe tomorrow." (R.  116). 
* 

H e  s t a r t ed  a c t i n g  s i l l y ,  p o i n t i n g  a t  r o o f ,  making 

s t r a n g e  sounds,  p o i n t i n g  a t  t h e  f l o o r  and t u r n i n g  around i n  cir-  

cles. 

On 3/11/86 h e  s a i d  h i  t o  m e .  I advised  him a l i v e  l i n e-  

up w a s  to be conducted. (R .  117). S t a r t e d  t o  a c t  c razy .  Boxing 

by h i m s e l f  i n s i d e  t h e  l i n e u p  room r i g h t  up t o  t h e  conc re t e  w a l l s  

t h a t  were i n s i d e  t h e  g l a s s .  (R .  1 1 9 ) .  

CROSS EXAMINATION: 

S t a r t ed  p o i n t i n g  a t  c e i l i n g  and fAoor a f t e r  wi tnes s  s a i d ,  

see you tomorrow. D i d  n o t  t e l l  h i m  about  l i v e  l i neup  t o  be h e l d  

t h e  nex t  day. Witness d i d  no th ing  t o  provoke t h a t  behavior .  

(R.  120 ) .  

P r i o r  t o  l i n e u p  on 3/11/87,  Defendant s a i d  t w o  correc- 

t i o n a l  off icers  o u t s i d e  of  t h e  lobby were communists and w e r e  

going t o  k i l l  h i m .  Defendant mentioned a machine gun. 

only  do what c o r r e c t i o n a l  o f f i c e r  Manning who w a s  t h e r e  would t e l l  

h i m  t o  do. (R .  1 2 1 ) .  H e  asked m e  t o  dance when I t o l d  him t o  t u r n  

Sa id  h e ' d  

from s ide  t o  side w h i l e  h e  w a s  be ing  observed by wi tnes ses .  ( R . 1 2 2 ) .  

EDITH G E O R G I ,  ca l led  as a Court  w i tnes s :  

A s s i s t a n t  P u b l i c  Defender. F i r s t  t i m e  m e t  Defendant 

w a s  ar ra ignment  where he  s t a r t e d  throwing up h i s  hands and sa id ,  

"What a m  I here f o r , "  o r ,  ''1 d i d n ' t  do anyth ing ."  Witness took 

h i m  t o  j u r y  room t o  e x p l a i n  arra ignment  t o  h i m  b u t  cou ld  make no 

headway. (R .  131). 
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When i n t e r v i e w e d  i n  j a i l  he  d i d n ' t  know what t h e  cha rge s  

were. (R.132). 

H e  complained v a r i o u s  guards  t r y i n g  t o  k i l l  him. H e ' d  

be l ook ing  o u t  t h e  windows i n  t h e  i n t e r v i e w  ce l l .  H e  w a s  very  

jumpy, rubb ing  and p i c k i n g  a t  h i s  s k i n .  Ta lked  abou t  non -ex i s t an t  

bugs he s a w  c r awl ing  on t h e  wal ls .  

Witness has been back a t  leas t  f o u r  o r  f i v e  t i m e s  b u t  

no semblance of an a t t o r n e y / c l i e n t  r e l a t i o n s h i p  cou ld  b e  e s t a b-  

l i s h e d .  (R .  133). I t ' s  u t t e r l y  r i d i c u l o u s  f o r  w i t n e s s  t o  even 

a t t e m p t  t o  d i s c u s s  t h e  cha rges  o r  t h e  p roce s s  w e  are going through 

w i t h  him. 

C o u r t ' s  o p i n i o n ,  Defendant  ha s  been ma l inge r ing  and i s  

competent .  (R. 1 3 4 ) .  
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MOTION TO SUPPRESS 

Agreed t h e r e  w a s  no s e a r c h  w a r r a n t  f o r  4 6 1 7  N .  L o w e s t  

Avenue, Tampa, F l o r i d a ,  on 12/1/85. (R.  1 4 9 ) .  

MICHAEL MALEKA, c a l l e d  as a w i t n e s s  by t h e  S t a t e :  

Owner o f  an alarm c o n t r a c t  f i r m  i n  Dade County. (R.  1 5 0 ) .  

Was a s e r g e a n t  w i t h  Hia leah  Police Department f o r  1 0  y e a r s .  On 

11/25/85 w a s  p a r t  of homicide i n v e s t i g a t i o n  o f  E l s i d i a  Landin. (R .  

1 5 1 ) .  Served ar res t  w a r r a n t  f o r  Defendant  11/26/85. ( R .  1 5 3 ) .  

K E V I N  D U R K I N ,  c a l l e d  as a w i t n e s s  by t h e  S ta te :  

Tampa Police O f f i c e r .  Received t e l e t y p e  w i t h  Defen- 

d a n t ' s  p h y s i c a l  d e s c r i p t i o n ,  name, d a t e  of b i r t h  and cha rge  of 

f i r s t  degree  murder. (R.  1 6 4 ) .  H e  was d r i v i n g  an e a r l y  1 9 7 0  Pon- 

t i a c  LeMans w i t h  f r o n t  end damage, s i l v e r  i n  color.  H e  w a s  sup-  

posed ly  i n  D r e w  Park ,  a predominant ly  L a t i n  community i n  Tampa. 

(R .  1 6 5 ) .  

0 

That  neighborhood h a s  a very  h i g h  crime rate.  Defendant  

supposedly  had an au toma t i c  hand gun. I went t h e r e  around noon on 

12/1/85. ( R .  1 6 6 ) .  

S h o r t l y  a f t e r  noon on t h a t  day I l o c a t e d  t h e  car a t  

4617 N .  L o w e s t  Avenue i n  Tampa;  a s i n g l e  s t o r y  g reen  de tached  house ,  

a p r i v a t e  r e s i d e n c e .  ( R .  1 6 7 ) .  

I w a s  a lone i n  a 1983 Dodge Diplomat abou t  1 / 2  b l o c k ,  

maybe 200  ya rd s  from t h e  house.  A pe r son  e x i t e d  t h e  r e s i d e n c e ,  

walked t o  t h e  P o n t i a c ,  looked around and went back i n  t h e  house.  

( R .  1 6 8 ) .  
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H e  w a s  t h e  Defendant. H e  w a s  maybe 15  o r  20 feet  from 

t h e  car. I s a w  no o ther  i n d i v i d u a l s  i n  t h e  ya rd  o r  i n  t h e  house a 
a t  t h i s  t i m e .  H e  came o u t  a second t i m e ,  went t o  t h e  car wi thout  

going i n t o  it and looked around again .  (R.  1 6 9 ) .  

There w e r e  two j a l o u s i e  windows i n  t h e  f r o n t  of  t h e  house 

f a c i n g  t h e  s treet .  I was across the  street  so  it was imposs ib le  

fo r  m e  t o  see i n t o  t h e  house. I moved a l i t t l e  b i t  f u r t h e r  up 

no r th  of L o w e s t  Avenue t o  Cayuga S t r e e t  and h i d  i n  my p o l i c e  car. 

(R.  1 7 0 ) .  

Mine w a s  a very obvious unmarked p o l i c e  car and I w a s  

a f r a i d  Defendant w a s  a b l e  t o  see. There ' s  a b a r  on t h e  co rne r  of 

t h a t  i n t e r s e c t i o n  and I could look through t h e  bathroom window a t  

t h e  res idence .  I moved my c a r  t o  t h e  b a r  a f t e r  t h e  second t i m e  

Defendant e x i t e d  t h e  house. (R.  1 7 1 ) .  

The t h i r d  t i m e  he  e x i t e d  he s t a r t ed  t o  open t h e  door of 

t h e  veh ic l e .  I ran  o u t  of t h e  bar ,  jumped i n t o  my car and drove 

a c r o s s  t h e  s t reet  t o  t h e  r e s idence ,  meanwhile r ad io ing  fo r  a s s i s t -  

ance. Within a minute backup p o l i c e  a r r i v e d .  ( R .  1 7 2 ) .  

While Defendant w a s  s t a n d i n g  on t h e  o ther  side of h i s  

v e h i c l e  I jumped o u t  of my car wi th  a 12  gauge shotgun,  po in t ed  it 

a t  h i m  and shouted p o l i c e  s e v e r a l  t i m e s .  

Defendant made a h a l f  t u r n  and ducked behind h i s  car. 

I ran t o  t h e  rear of my squad car. Defendant pee r ing  up over  t h e  

fender  of h i s  v e h i c l e  suddenly s t o o d  u p r i g h t  and submit ted.  H e  

had no th ing  i n  h i s  hands. I ran  up t o  h i m  and i n s t r u c t e d  h i m  t o  

t u r n  around and knee l ,  which he  d id .  (R .  1 7 3 ) .  
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The backups a r r i v e d  and o f f i c e r  Greg Ullum he lped  m e  

s e c u r e  him w i t h  handcuf f s .  I t o l d  t h e  a r r i v i n g  o f f i c e r s  t o  cover  

m e  and check t h e  house.  I w a s  s t a n d i n g  d i r e c t l y  benea th  t h e  t w o  

windows and t o  my l e f t  w a s  an open door.  I had no i d e a  i f  anybody 

w a s  i n s i d e  or  i f  anybody w a s  abou t  t o  come o u t s i d e .  ( R .  1 7 4 ) .  

The f a c t  t h a t  h e  w a s  i n  Tampa l e d  m e  t o  b e l i e v e  h e  f l e d  

Dade County, armed and a l l e g e d l y  k i l l e d  a person  l e d  m e  t o  have a 

g r e a t  concern f o r  my own s a f e t y .  Whoever r e s i d e d  t h e r e  e v i d e n t l y  

had b e f r i e n d e d  Defendant .  (R .  1 7 5 ) .  

Defendant remained on t h e  scene f i v e  o r  t e n  minutes and 

w a s  then  t r a n s p o r t e d  t o  t h e  Tampa Police Department,  D e t e c t i v e  

D i v i s i o n ,  i n  abou t  15 o r  20  minutes .  ( R .  1 7 6 ) .  

On t h a t  day t h e r e  w a s  some type  o f  window shade  or  cur-  

t a i n  on t h e  windows. (R .  1 8 1 ) .  1 w a s  3 t o  5 f e e t  away b u t  cou ld  

n o t  see i n .  Defendant  a r r i v e d  a t  Tampa Police Department about  

2:45 P. M. (R.  182). 

0 

O f f i c e r s  Bob Carey,  Ca r lo s  Lastra  and myself spoke t o  

t h e  Defendant .  I d o n ' t  speak Spanish  and Defendant d i d n ' t  speak 

Engl i sh .  (R.  1 8 3 ) .  O f f i c e r  Lastra who i s  b i l i n g u a l  spoke i n  Span- 

i s h  t o  Defendant a t  about  2:55 P.  M. W e  t a p e  recorded  t h e  con- 

v e r s a t i o n .  

I i n s t r u c t e d  Lastra  t o  g i v e  Defendant h i s  r i g h t s  i n  

Spanish .  H e  spoke t o  him b r i e f l y  and Defendant r e p l i e d .  (R .  1 8 4 ) .  

Defendant w a s  s o b e r ,  p o l i t e ,  a l e r t  and seemed a b l e  t o  

communicate. ( R .  1 8 5 ) .  The t a p e  ha s  t h e  w i t n e s s ' e s  name and badge 

number on it. ( R .  1 8 6 ) .  
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CROSS EXAMINATION: 

Had t h e  house under s u r v e i l l a n c e  f o r  2 hours  p r i o r  t o  

apprehending Defendant. (R .  188 ) .  During t h a t  t i m e  no o t h e r  

people  e n t e r e d  n o r  e x i t e d  t h e  house;  he  hea rd  no vo ices  from t h e  

house. When apprehending Defendant no weapons w e r e  s t i c k i n g  o u t  

of  windows. H e  hea rd  no s c u f f l i n g  on t h e  s i d e s  of  t h e  windows 

he  was nea r .  Tele type in format ion  he  r ece ived  conta ined  no th ing  

of  any accomplices working wi th  Defendant. (R .  1 8 9 ) .  Defendant 

o f f e r e d  no r e s i s t a n c e  t o  t h e  arrest.  (R.  1 9 0 ) .  When on t h e  ground 

be ing  handcuffed Defendant d i d n ' t  c a l l  anybody t h a t  might be  i n  

t h e  house. ( R .  1 9 1 ) .  

H e  a t  no t i m e  made any e f f o r t  t o  o b t a i n  a war ran t  f o r  

t h e  r e s idence .  Seve ra l  o f f i c e r s  responded as backup and found no- 

body i n  t h e  house. ( R .  1 9 2 ) .  

N o  Miranda r i g h t s  o r  warning s e s s i o n  p r i o r  t o  t a p i n g  
0 

by t h i s  o f f i c e r .  This o f f i c e r  n o t  p r e s e n t  when Lastra t o l d  t h i s  

w i tnes s  t h a t  he  had given Defendant h i s  r i g h t s  wh i l e  a t  t h e  resi- 

dence. 

P r io r  t o  2:55 s t a t emen t  L a s t r a  advised  him of h i s  r i g h t s  

b u t  n o t  from any form. (R.  195 ) .  Those ca rds  are a v a i l a b l e  a t  

t h e  s t a t i o n .  ( R .  1 9 6 ) .  I d i d n ' t  e x p l a i n  t h e  charge t o  t h e  Defen- 

dant .  My impress ion was he d i d n ' t  unders tand m e  a t  a l l .  

Within t h e  Court  system i n  Tampa t h e r e  are r e g u l a r  Court  

i n t e r p r e t e r s  b u t  t h e  p o l i c e  only  have a v a i l a b l e  p o l i c e  o f f i c e r s  

who are b i l i n g u a l .  (R .  1 9 7 ) .  
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ROBERT CAREY, c a l l e d  as a w i t n e s s  by t h e  S t a t e :  

Tampa Police O f f i c e r .  (R .  1 9 9 ) .  December I, 1985 w a s  
a 

a f i e l d  t r a i n i n g  o f f i c e r  w i t h  P roba t i ona ry  O f f i c e r  Carlos Lastra.  

(R .  2 0 1 ) .  That  day f i r s t  came i n  c o n t a c t  w i th  Defendant a t  2 : O O  

P. M.  L e s s  than  t w o  minutes a f t e r  Durk in ' s  r a d i o  r e q u e s t  f o r  

backup w e  a r r i v e d .  O f f i c e r s  Greg Ullum and Michael Dawson were 

a l r e a d y  t h e r e .  ( R .  203 ) .  A t  t h a t  p o i n t  several o f f i c e r s  w i t h  

Lastra and I checked t h e  i n s i d e  o f  t h e  r e s i d e n c e  t o  check f o r  o t h e r  

p o s s i b l e  peop le  t h a t  cou ld  be  a p o s s i b l e  t h r e a t  t o  us .  (R.  2 0 4 ) .  

Other  o f f i c e r s  went i n  b e f o r e  m e .  I w a s  r i g h t  beh ind  

them. I cou ld  look o u t  t h e  windows (R.  2051, b u t  c o u l d n ' t  see 

through them because  of  window cove r ings .  ( R .  2 0 6 ) .  I checked t h e  

nor thwes t  bedroom . . . " l y i n g  on t o p  of t h e  bed i n  p l a i n  view w a s  

a b l ack  l e a t h e r  z ippe red  pouch." (R.  2 0 7 ) .  I t  w a s  abou t  7 by 1 0  

i nches .  By i t s  shape and looks  it appeared t o  b e  some k i n d  of  gun 

pouch t o  m e .  There w a s  an o u t l i n e  of  something i n  t h e r e  t h a t  ap- 

peared  t o  be  a f i r ea rm.  I p icked  t h e  pouch up. (R .  2 0 8 ) .  

I f e l t  a gun, z ipped it p a r t i a l l y  open and found a 9 m i l l i -  

meter semi- automatic handgun. The w i t n e s s  and Lastra  t r a n s p o r t e d  

Defendant t o  t h e  Tampa p o l i c e  s t a t i o n .  (R .  2 0 9 ) .  No b i z a r r e  behav- 

i o r  on p a r t  o f  Defendant .  (R .  2 1 1 ) .  

A t  t h e  s cene  Lastra appeared t o  g i v e  Miranda warning t o  

Defendant b u t  had no th ing  i n  h i s  hands t o  ass is t  him. ( R .  2 1 2 ) .  

CROSS EXAMINATION: 

The pouch appeared r e c t a n g u l a r ,  n o t  t h e  shape of a gun. 

The case w a s  b l a c k ,  n o t  t r a n s p a r e n t  and w a s  z i ppe red  up. ( R .  213 ) .  

Nobody else w a s  i n  t h e  r e s idence .  ( R .  2 1 4 ) .  a 
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2 P.  M. t h a t  day n o t  w i t n e s s ' e s  f i r s t  involvement.  

" W e  had been n o t i f i e d  by Durkin ea r l i e r  t h a t  h e  w a s  checking t h i s  

area s p e c i f i c a l l y  f o r  Defendant ."  (R.  215 ) .  

CARLOS LASTRA, c a l l e d  as a w i t n e s s  by t h e  Sta te :  

Tampa pat rolman.  (R .  216 ) .  T e s t i f i e d  i n  one f e lony  

t r i a l  b e f o r e  a j u r y  (R .  2 1 7 ) ,  and 1 0  o r  15 t r a f f i c  and misdemeanor 

cases. December 1, 1985 working w i t h  O f f i c e r  Carey. ( R .  2 1 8 ) .  

When I came i n  c o n t a c t  w i t h  Defendant w a s  when Durkin 

w a s  watching t h e  house where h e  was supposed t o  b e  s t a y i n g  a t .  (R. 

2 1 9 ) .  A f t e r  c u f f i n g  Defendant  w e  went  i n s i d e  t h e  housie. (R.  220 ) .  

W e  w e r e  look ing  f o r  o t h e r  s u s p e c t s  invo lved  maybe w i t h  t h i s  guy b u t  

d i d n ' t  f i n d  anyone. ( R .  2 2 1 ) .  

Saw Carey p i c k  up a b l a c k  l e a t h e r  case. . . . you cou ld  

see t h e  o u t l i n e  o f  t h e  gun." ( R .  2 2 2 ) .  

Witness born  i n  C u b a ,  l i v e d  t h e r e  f o u r  y e a r s  and moved t o  

t h e  Uni ted  States .  Read him h i s  r i g h t s  i n  Spanish .  ( R .  223 ) .  

Spoke Spanish  w i t h  f o l k s  and h a s  a h igh  s choo l  educa t i on .  ( R .  2 2 4 ) .  

A s  f o r  Spanish  used i n  h i s  d a i l y  a f f a i r s  - "I speak it b u t  n o t  r ead  

it and w r i t e  it, once i n  awhi le . "  Uses Spanish  d a i l y ,  (R.  2251, 

had two y e a r s  o f  i t  i n  h i g h  s choo l .  (R .  2 2 4 ) .  

I used t h e  r i g h t s  c a r d  when t r a n s p o r t i n g  Defendant t o  

g i v e  him h i s  r i g h t s  i n  Spanish .  (R.  2 2 6 ) .  

N o  b i z a r r e  behav ior .  (R .  231 ) .  When Durkin a r r i v e d  he  

s e t  up a t a p e  recorder, t o l d  w i t n e s s  t o  r ead  him h i s  r i g h t s  aga in  

i n  Spanish .  Witness d i d  it a g a i n .  . . " o f f  t h e  t o p  of my head.  . 
. . I1 ( R .  233 ) .  0 
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CROSS EXAMINATION: 

Witness ,  when g i v i n g  him t h e  Miranda warnings and 

a sk ing  Defendant ,  "So you are w i l l i n g  t o  speak t o  us now? Is 

t h a t  c o r r e c t ? "  " NO."  The w i t n e s s  d i d  n o t  s t o p  q u e s t i o n i n g  

Defendant when h e  s a i d  no. (R.  243 ) .  

REDIRECT : 

A f t e r  Defendan t ' s  ''no" t h e r e  i s  an u n i n t e l l i g i b l e  

p o r t i o n  o f  t h e  t a p e  b u t  w i tnes s  s a i d  Defendant  s t a t e d ,  " NO,  

w e l l ,  y e s ,  I a m  w i l l i n g  t o  t a l k  t o  you, b u t  I a m  g u i l t y  you 

know." (R .  2 4 4 ) .  

ALBERT NABUT, c a l l e d  as a w i t n e s s  by t h e  State:  

Homicide De tec t ive ,  Hia leah Police Department. (R.  2 4 7 ) .  

A f t e r  Defendan t ' s  a r res t ,  Nabut and Joe Ubeda went  t o  Tampa. 

G o t  t o  Hi l l sborough County J a i l  about  12:25 A. M.  on December 2 ,  

1985. (R.  2 4 9 ) .  Witness born  i n  Cuba. (R.  251 ) .  Learned Span- 

i s h  i n  Cuba and through h i s  p a r e n t s ,  h i s  mother i s  a Spanish  

t e a c h e r .  ( R .  252 ) .  Reads, w r i t e s  and speaks  Spanish .  ( R .  253 ) .  

0 

Read r i g h t s  b e f o r e  t h e  p r e- in t e rv i ew ,  ( R .  2561, from 

a r i g h t s  waiver form used by t h e  p o l i c e  depar tment .  ( R .  257 ) .  

Signed by Defendant ,  D e t e c t i v e  Ubeda as w i t n e s s  and Nabut. ( R .  

258 ) .  

ALBERT0 FARINAS ZAMORA, c a l l e d  as a w i t n e s s  f o r  t h e  Defense: 

Top photograph on S t a t e ' s  Composite E x h i b i t  3 w a s  t h e  

house h e  had s t a y e d  a t  f o r  f o u r  days and where h e  was a r r e s t e d .  

H e  had h i s  be long ings  i n  t h e r e .  ( R .  2 9 9 )  

- 55 - 



H e  remembered O f f i c e r s  Lastra  and Durkin who t o l d  him 

they  w e r e  going t o  g i v e  him a l o t  o f  y e a r s  and t h e  e lec t r ic  c h a i r .  

(R .  300 ) .  H e  t o l d  them h e  had n o t h i n g  t o  t a l k  abou t  and they  s a i d  

i f  h e  d i d n ' t  t a l k  they  would g i v e  him t h e  electr ic  c h a i r .  

D e t e c t i v e  Nabut w a s  a good one who gave him c o f f e e .  

(R.  301). The o t h e r  o f f i c e r  would s l a m  on t o p  o f  a t a b l e  and t o l d  

him i f  no  coope ra t i on  h e  would g e t  t h e  c h a i r .  ( R .  302) .  

CROSS EXAMINATION: 

H i s  frieiad, Oscar S a i z ,  owned t h e  house  i n  Tampa b u t  

d i d n ' t  l i v e  t h e r e .  S a i z ' s  f r i e n d  Luis  l i v e d  t h e r e .  H e  w a s n ' t  aware 

of  any w a r r a n t  f o r  Lu i s  f o r  a t t emp ted  f i r s t  degree  murder. ( R .  305) .  

R e m e m b e r s  t a l k i n g  t o  p o l i c e  o f f i c e r s  i n  Tampa. (R .  306) .  

R e m e m b e r s  s a y i n g  y e s ,  y e s ,  y e s ,  t o  t h e  q u e s t i o n  are you w i l l i n g  

t o  t a l k  o r  n o t ?  

t i v e  Ubeda. (R .  3 0 7 ) .  

R e m e m b e r s  s peak ing  t o  O f f i c e r  Nabut and Detec- 0 
H e  s i g n e d  S t a t e ' s  E x h i b i t  N o .  6 b u t  d o e s n ' t  remember 

i f  it  w a s  r e a d  t o  him or  n o t .  (R .  309) .  Defendant  r e a d  from t h e  

e x h i b i t  which w a s  as t o  h i s  r i g h t s  i n  open c o u r t  as fo l l ows :  

"Before  w e  a sk  you any q u e s t i o n s  you must 
b e  aware o f  your  r i g h t s .  You have a r i g h t  
t o  remain s i l e n t .  Anything you s a y  can b e  
used a g a i n s t  you i n  a Cour t  o f  l a w .  You 
have t h e  r i g h t  t o  c o n s u l t  w i t h  you r  a t t o r n e y  
t o  b e  adv i s ed  by him b e f o r e  w e  a sk  you any 
q u e s t i o n s  and you a lso have t h e  r i g h t  of 
t h e  p r e sence  o f  your  a t t o r n e y  d u r i n g  t h e  
q u e s t i o n i n g . "  (R .  3 1 0 ) .  

N o  one h i t  m e  o r  b e a t  m e .  (R.  311) .  

JOSEPH UBEDA, c a l l e d  as a w i t n e s s  by t h e  Sta te :  

A Hia leah  d e t e c t i v e .  December 1, 1985 i n t e rv i ewed  
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Defendant .  (R.  312) .  Miranda waiver  form E x h i b i t  6 f i l l e d  o u t  

by Defendant.  ( R .  313) .  

Nabut r ead  t h e  r i g h t s  and Defendant w a s  t o  i n i t i a l  it 

i f  h e  unders tood,  and he  d id .  N e i t h e r  Ubeda nor  Nabut were bad 

guys. C a t e g o r i c a l l y  den ied  promises ,  t h r e a t s ,  o r  i n t i m i d a t i o n  

t e s t i f i e d  t o  by Defendant.  (R .  3 1 4 ) .  Nor d i d  any o t h e r  o f f i c e r s  

so  act  i n  h i s  p resence .  

CROSS EXAMINATION: 

Discussed l i f e  imprisonment w i t h  Defendant.  (R.  315) .  

Witness h a s  used good and bad guy techn ique  i n  t h e  p a s t  b u t  n o t  i n  

t h i s  case. ( R .  316 ) .  
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PENALTY PHASE 

DR. CHARLES WETLI, c a l l e d  as a wi tnes s  by t h e  S t a t e :  

Gunshot wound A e n t e r e d  mid p o r t i o n  of  lower back,  

s e v e r i n g  t h e  s p i n a l  cord ,  and e x i t e d  t h e  f r o n t  of  t h e  abdomen. 

(R.  1 7 1 5 ) .  P h y s i o l o g i c a l l y ,  it would have completely e l imina t ed  

any f e e l i n g  o r  a b i l i t y  t o  move from t h e  waist  down. I t  would have 

f e l t  l i k e  a k i ck  o r  punch. Not a l o t  of  pa in  i s  a s s o c i a t e d  wi th  

it, b u t  she  would have been aware she  w a s  s h o t .  ( R .  1 7 1 6 ) .  She 

could see, h e a r  ans speak.  (R.  1718) .  An execut ion  murder has  t w o  

f a c e t s :  1, s h o t  from a moving car,  o r ,  2 ,  where person i s  immo- 

b i l i z e d  and then s h o t .  (R.  1 7 1 9 ) .  She w a s  immobilized by t h e  

f i r s t  gunshot wound. The subsequent  gunshot wound t o  t h e  head i s  

c o n s i s t e n t  w i th  an execut ion  s t y l e  murder. Object ion t o  ques t ion  

over ru led .  (R.  1720) .  

CROSS EXAMINATION: 

Domestic murders involve  rage r e a c t i o n s ,  and s o m e t i m e s  

it i s  e v i d e n t  of  i n t e n t  b u t  n o t  i n  t h e  s e n s e  I have desc r ibed  where 

t h e  person usua l ly  g e t s  f i r s t  immobilized and then  s h o t  o r  s t r a n g l e d  

o r  whatever. "Usually i t  i s  a con t inua t ion  of  even t s ;  one cont inu-  

ous even t . "  Usually i n  domestic cases e i t h e r  one b u l l e t  i s  f i r e d  

or  t h e  whole gun i s  emptied. ( R .  1 7 2 1 ) .  

One i s  simply t o  h u r t  and t h e  o t h e r  where t h e  f i r i n g  

cont inues  u n t i l  t h e r e  is  no more ammunition mani fes t s  rage.  I n  

t h i s  case t h e  gun w a s  emptied,  which i s  c o n s i s t e n t  wi th  a rage 

r e a c t i o n .  She f e l t  no th ing  from t h e  head wounds. ( R .  1 7 2 2 ) .  

- 58 - 



REDIRECT EXAMINATION: 

I f  b u l l e t s  are l e f t  i n  gun it would imply more of an 

i n t e n t i o n a l  t iming  t h i n g ,  where t h e  job i s  ove r ,  t i m e  t o  go home. 

S t a t e  rested, r e l y i n g  on prev ious  tes t imony.  ( R .  1723) .  

DR. ANASTIO CASTIELLO, c a l l e d  as a w i t n e s s  by t h e  defense:  

Found Defendant a non-malingering paranoid  sch izophren ic .  

(R.  1725) .  When Defendant s h o t  E l s i d i a ,  h i s  frame o f  mind w a s  n o t  

c o l d ,  c a l c u l a t e d  and premedi ta ted  wi thout  any p r e t e n s e  of moral 

o r  l e g a l  j u s t i f i c a t i o n .  H e  s u f f e r e d  from a s e v e r e  mental  i l l n e s s .  

(R.  1 7 2 6 ) .  

A t  t h a t  t i m e  it appears  he  w a s  under t h e  i n f l u e n c e  of  

extreme mental o r  emotional  d i s tu rbance  t o  a reasonable  degree  of 

p s y c h i a t r i c  c e r t a i n t y .  (R .  1 7 2 7 ) .  

H i s  a b i l i t y  a t  t h a t  t i m e  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  

0 

of h i s  conduct ,  o r  t o  conform h i s  conduct  t o  t h e  l a w ,  w a s  substan-  

t i a l l y  impaired such as he  always has  been impaired because of  

h i s  i l l n e s s .  (R.  1728) .  

CROSS EXAMINATION: 

Schizophrenia  is  a ch ron ic  i l l n e s s ;  something you are 

born wi th .  N o  q u e s t i o n  he  w a s  s u f f e r i n g  from t h a t  when he  s h o t  

h e r .  Can ' t  render  an op in ion  as t o  whether h e  knew r i g h t  from 

wrong. A sch izophren ic  may n o t  n e c e s s a r i l y  be  insane  under t h e  

l a w .  (R.  1 7 2 9 ) .  Over o b j e c t i o n ,  w i tnes s  al lowed t o  t e s t i f y  t h a t  

he  can n o t  t e l l  whether t h e  Defendant w a s  i n sane  under t h e  

l a w .  ( R .  1730) .  

Defendant more l i k e l y  was n o t  i n  f u l l  c o n t r o l  of h i s  a 
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mental  f a c u l t i e s .  (R.  1731) .  

DR. DORITA MARINA, c a l l e d  as a w i t n e s s  by t h e  de fense .  

C l i n i c a l  p s y c h o l o g i s t ,  s p e c i a l i z i n g  i n  f o r e n s i c  psy- 

chology.  

Can n o t  imagine Defendant  a c t i n g  c o l d  o r  c a l c u l a t e d  a t  

a l l .  H e  d o e s n ' t  have  t h e  emot iona l  a b i l i t y  t o  p r emed i t a t e .  H e  

is  an impuls ive  pe rson  who t ends  t o  act  o u t  h i s  impulses .  H e  h a s  

a b o r d e r l i n e  p e r s o n a l i t y  d i s o r d e r .  (R.  1734 ) .  

When h e  s h o t  E l s i d i a  h e  w a s  under  t h e  i n f l u e n c e  of 

extreme menta l  o r  emot iona l  d i s t u r b a n c e .  H e  w a s  merging emotion- 

a l l y  w i t h  t h e  v i c t i m  so  t h a t  h e  saw no d i f f e r e n c e  between h imse l f  

(R.  1735) and t h e  pe rson  h e  w a s  k i l l i n g .  T o  him they  w e r e  one. 

Th i s  t y p e  o f  pe r son  c a n ' t  cope w i t h  concep t  o f  b e i n g  abandoned. 

0 (R.  1736 ) .  

Though l e g a l l y  s ane  a t  t h e  t i m e  b u t  h i s  a b i l i t y  t o  con- 

form h i s  conduct  t o  r e q u i r  

impaired .  (R.  1737 ) .  

CROSS EXAMINATION: 

D i d n ' t  d iagnose  

ments o f  t h e  l a w  w a s  s u b s t a n t i a l l y  

im as pa r ano id  s ch i zoph ren i c .  (R .  1738 ) .  

H e  would have a d i s r e g a r d  for t h e  consequences o f  h i s  

a c t i o n s .  (R.  1 7 4 0 ) .  

OFFICER LOUIS DONATE, c a l l e d  as a w i t n e s s  by t h e  de fense :  

Counselor  i n  Dade County J a i l  i n  charge  o f  t a k i n g  care 

of  basic needs o f  inmates .  (R. 1 7 4 4 ) .  Defendant ,  a model p r i s o n e r ,  

a d d r e s s e s  everyone w i t h  r e s p e c t .  ( R .  1745 ) .  
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CROSS EXAMINATION: 

H a s  come across people  s u f f e r i n g  from menta l  i l l n e s s .  

(R .  1750) .  They s o m e t i m e s  act  d i f f e r e n t l y  from o t h e r  inmates .  

(R .  1751) .  They c r y  a l o t  o r  are h a p p i e r .  Defendant i s  t h e  

smooth type .  (R.  1752 ) .  Very p o l i t e ,  below average  i n t e l l i g e n c e .  

Defendant w a s  c r y i n g  y e s t e r d a y  when h e  came from Court  and about  

one month ago. ( R .  1753) .  Defendant never  t o l d  him h i s  w i f e  came 

t o  v i s i t  o r  called him through the window. On one day Defendant 

s a w  h e r  a l l  ove r  t h e  p l a c e .  Tha t  was abou t  f i v e  or s i x  weeks ago. 

(R.  1756) .  

OFFICER EDISSON LOZADA, c a l l e d  as a w i t n e s s  by t h e  defense :  

Works a t  Dade County J a i l .  (R.  1 7 5 8 ) .  Defendant ,  a 

model p r i s o n e r .  ( R .  1759 ) .  

CROSS EXAMINATION: 

H a s  come i n  c o n t a c t  w i t h  about  one o u t  of 20 peop le  

s u f f e r i n g  from menta l  problems. ( R .  1 7 6 2 ) .  T h e i r  behav io r  w a s  

b i z a r r e .  (R.  1763) .  W e  look f o r  t a l k i n g  t o  s e l f  o r  t o  w a l l ,  

b i z a r r e  behav io r  w i t h  f e e t ,  o u t  of c o n t r o l ,  l ook ing  f o r  f i g h t s  

w i t h  o t h e r  inmates .  ( R .  1 7 6 4 ) .  On one o r  t w o  occas ions  they  hea rd  

voices. ( R .  1765 ) .  

Defendant w a s  r a t i o n a l ,  cohe ren t ,  c lear ,  unders tandab le  

and looked m e  i n  t h e  eye .  (R .  1 7 6 7 ) .  Nothing about  Defendant 

abnormal o r  e q u a t a b l e  w i t h  menta l  i l l n e s s .  ( R .  1 7 6 8 ) .  Never s a w  

him t a l k  t o  h i m s e l f .  Never was t o l d  Defendant h e a r d  vo i ce s  o r  h i s  

w i f e  come t o  see him b u t  w a s  n o t  a l lowed i n .  (R.  1 7 6 9 ) .  

Defense r e s t e d .  
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SUMMARY OF THE ARGUMENT 

MAY I T  PLEASE THE COURT: 

A t  t h e  o u t s e t  of  t h e  t r i a l ,  defense  counse l  then ,  as 

a p p e l l a t e  counse l  now, admi t ted  t h e  f a c t s  surrounding t h e  homicide, 

b u t  rei terate a b a s i c  c r i m i n a l  l a w  handbook p r i n c i p l e ,  indeed a 

fundamental p r i n c i p a l  of  o u r  democracy, t h a t  w e  do n o t  have t w o  

d i f f e r e n t  types  of  t r i a l s ;  one f o r  t h e  g u i l t y ,  t h a t  d i f f e r s  from 

t h a t  t r i a l  a f f o r d e d  t h e  innocent  defendant .  W e  submit ,  t h a w  be- 

cause of t h e  defense  theory  of  t h e  case of n o t  g u i l t y  by reason of 

i n s a n i t y ,  t h e  p rosecu t ion  assumed almost a c a v a l i e r  a t t i t u d e  

towards p r i n c i p l e s  a s s u r i n g  a f a i r  t r i a l  and t h e  t r i a l  Court  e r r e d  

i n  i t s  r u l i n g s  concerning t h o s e  man i f e s t a t i ons  a s  w e l l  as those  

concerning s u b s t a n t i v e  l a w .  

A competency hea r ing  w a s  h e l d  a f t e r  which t h e  t r i a l  Court  0 
found Defendant competent,  a r e s u l t  w i th  which w e  d i s ag ree .  How- 

e v e r ,  even i f  t h i s  Court  a f f i r m s  t h e  t r i a l  Court  i n  t h a t  regard ,  

w e  submit  t h e  record is so  r e p l e t e  w i th  Defendant ' s  medical  i n-  

f i r m i t i e s  t h a t  t h e  i m p a r t i a l  observer  must g i v e  pause;  les t  h i s t o r y  

r eco rd  t h a t  Defendant w a s  a v i c t i m  of  c r u e l  and unusual  punishment 

i n  t h a t  he w a s  too mental ly  i n f i r m  t o  be  r e s p o n s i b l e  fo r  two f ind-  

ings  of t h e  t r i a l  Court  i n  aggrava t ion ,  t o  w i t :  1) Heinous, atro- 

c ious  and c r u e l ,  and 2 )  c o l d ,  c a l c u l a t e d  and premedi ta ted.  

A Motion t o  Suppress t h e  i n t r o d u c t i o n  of  a 9 m i l l i m e t e r  

gun and case s e i z e d  i n  a w a r r a n t l e s s  s ea rch  of a s i n g l e  dwel l ing  

r e s idence  which w a s  the  o b j e c t  of  a 2-hour p o l i c e  s u r v e i l l a n c e ,  

t h e  o f f i c e r  having c a l l e d  i n  by r a d i o  a t  t h e  beginning of same and a 
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aga in  €or backup immediately p r i o r  t o  h i s  arrest of Defendant 

some 2 hours  l a te r ;  w a s  denied.  This  w a s  t r u e  even though Defen- 

dan t  d i d  n o t  resist arrest ,  w a s  t h e  only  person seen by t h e  o f f i c e r  

dur ing  t h e  two hours ,  and backup a r r i v e d  a lmost  immediately. N o  

r e q u e s t  of t h e  o f f i c e r  on t h e  scene  t o  o t h e r s  w a s  made t o  o b t a i n  a 

sea rch  war ran t .  H e  recognized Defendant as t h e  wanted man when 

he  f i r s t  s a w  him. The s o l e  exigency proposed by t h e  S ta te  f o r  t h e  

lack  of  war ran t  w a s  t h e  s a f e t y  of  t h e  o f f i c e r s ,  b u t  a f r u i t l e s s  

sweep a l l e g e d l y  f o r  o f f i c e r  s e c u r i t y  does n o t  war ran t  a warrant-  

less sea rch .  

A p a r t i c u l a r l y  o f f e n s i v e  photograph of  t h e  back of  t h e  

deceased ' s  head w a s  admi t ted  i n t o  evidence over  o b j e c t i o n .  This  

w a s  n o t  only  a posed photo,  b u t  one prepared  by a p rosecu t ion  w i t -  

n e s s ,  t h e  medical  examiner, under t h e  p r e t e x t  of  showing t h e  t w o  

head wounds. H e  had shaved t h a t  p o r t i o n  of  t h e  head so  t h a t  t h e  

s c a l p  appeared s t a r k  wh i t e  and t h e  wounds looked l i k e  two hideous 

eyes .  I t  w a s  gruesome, shocking,  inflammatory and p r e j u d i c i a l  and 

t o t a l l y  unnecessary.  The defense  admi t ted  t h e  shoo t ing  and a l l  

surrounding c i rcumstances .  The i n t r o d u c t i o n  of  t h e  shaved head 

photograph made it t o t a l l y  impossible  t o  p l ead  f o r  t h e  l i f e  of  

t h i s  Defendant. 

J u s t  p r i o r  t o  t h e  s t a r t  of t h e  pena l ty  phase ,  j u r o r  

Colson d i d  n o t  appear .  The Court  t o l d  t h e  j u r y  t h a t  and t h a t  he  

had j u s t  i s s u e d  a war ran t  f o r  j u r o r  Colson 's  a r res t .  

t h i s  had no p l a c e  i n  t h i s  t r i a l .  I t  had an i n t i m i d a t i n g ,  c h i l l i n g  

e f f e c t  on t h e  j u r y  t h a t  w a s  t o  dec ide  whether o r  n o t  Defendant w a s  

t o  l i v e  o r  d i e ,  a t  t h e  very t i m e  t h e  j u r y  should have been f r e e  of 

W e  submit  
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any p r e s s u r e  by t h e  t r i a l  Court .  

I n  i t s  case i n  c h i e f  t h e  defense  c a l l e d  D r .  David Roth- 
a 

enberg,  a c l i n i c a l  p sycho log i s t  who w a s  accep ted  by t h e  Court  as 

an e x p e r t .  H e  t e s t i f i e d  t h a t  Defendant s u f f e r e d  from pa rano ia  

sch izophren ia  and was of  t h e  op in ion  Defendant was in sane  a t  t h e  

t i m e  of  t h e  o f f ense .  On cross examination,  t h e  p rosecu to r  w a s  

a b l e  t o  ques t ion  him a t  l eng th  about  h i s  u n e t h i c a l  conduct ,  un- 

suppor ted  by anyth ing  i n  t h e  record .  H e  f u r t h e r  asked t h e  doc to r  

about  de fendan t ' s  t a l k i n g  over  p o s s i b l e  defenses  i n  j a i l .  Upon 

defense  o b j e c t i o n  and motion f o r  a m i s t r i a l ,  t h e  p rosecu to r  ad- 

mi t t ed  t h e r e  w a s  no b a s i s  f o r  t hose  ques t ions  about  de fendan t ' s  

d i s c u s s i n g  p o s s i b l e  defenses .  A s  t o  t h e  a t t a c k  on t h e  doc to r ,  

t h e  p rosecu to r  s a i d  he  could  be ing  i n  people  i n  t h e  form of repu- 

t a t i o n a l  evidence.  This  l ack  of unders tanding by t h e  p rosecu to r  

of  t h e  manner i n  which t o  impeach a wi tnes s ,  i f  p o s s i b l e ,  by repu- 

t a t i o n  wi tnesses  r e s u l t e d  i n  improper d i s c r e d i t i n g  of a c h i e f  

w i tnes s  f o r  t h e  defense  on t h e  i s s u e  of  n o t  g u i l t y  by reason o f  

i n s a n i t y .  I t  t o t a l l y  p re jud iced  t h e  Defendant ' s  case and w a s  

compounded by t h e  C o u r t ' s  d e n i a l  of  a m i s t r i a l .  For t h e  recti- 

tude  of ou r  con ten t ion ,  an examination of t h e  record  t h e r e a f t e r  

shows no a t t empt  by t h e  p rosecu t ion  t o  b r i n g  i n  such " r e p u t a t i o n  

wi tnes ses .  I' 

The j u r y  w a s  i n s t r u c t e d  on Counts I1 and 111, armed 

kidnapping and armed b u r g l a r y ,  and r e tu rned  a v e r d i c t  f i n d i n g  

Defendant g u i l t y  of bo th  c r i m e s  as charged,  y e t  t h e r e  w a s  no inde-  

pendent proof t h a t  Defendant was armed a t  t h e  t i m e  of t h e  commission 
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of bo th  of those charges .  Only through t h e  confess ions  of Defen- 

dan t ,  admi t ted  i n t o  evidence over o b j e c t i o n ,  were there any ref- 

e r ences  t o  a gun du r ing  t h e  commission of t hose  t w o  charges .  The 

confess ions  themselves were t h e  only  evidence.  

i n  t h i s  case t o  e s t a b l i s h  the corpus d e l e c t i  rather than corro- 

b o r a t e  it. 

They were used 

The C o u r t ' s  f i nd ings  i n  suppor t  of t h e  extreme pena l ty  

w e r e  c o n t r a d i c t o r ,  c o n t r a  t o  e x i s t i n g  case l a w ,  and t o t a l l y  c r u e l  

and unusual  i n  l i g h t  of medical test imony i n  t h i s  cause  upon 

which t h e  t r i a l  Court  through i t s  f i n d i n g s  w a s  cognizan t  o f ,  y e t  

chose t o  igno re  i n  t o t a l  abuse o f ,  o r  lack o f ,  d i s c r e t i o n .  

T h e  dea th  pena l ty  i t s e l f  w i t h  t h e  d i s p a r i t i e s  i n  i t s  

a p p l i c a t i o n ,  c o n s t i t u t e s  c r u e l  and unusual  punishment i n  v i o l a t i o n  

of  Federal and S ta t e  C o n s t i t u t i o n s .  
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ARGUMENT 

THE TRIAL COURT ERRED WHEN I T  D E N I E D  
DEFENDANT'S MOTION TO SUPPRESS THE 
FIREARM (PISTOL) WHICH WAS OBTAINED 
AS THE RESULT OF AN ILLEGAL SEARCH 
AND SEIZURE.  

A Motion t o  Suppress  a case and 9 MM semi- automatic 

p i s t o l  which was i n t roduced  a t  t r i a l  as S t a t e ' s  E x h i b i t  9 w i t h o u t  

o b j e c t i o n  excep t  as t o  o b j e c t i o n s  p r e v i o u s l y  made on t h e  Motion 

t o  Suppress  w a s  admi t t ed  i n  ev idence .  (R .  9 2 7 ) .  On t h e  Motion t o  

Suppress  t h e  p r o s e c u t o r  agred  t h a t  t h e r e  w a s  no s e a r c h  w a r r a n t  

for t h e  case and p i s t o l  when same were s e i z e d .  ( R .  1 4 9 ) .  

KEVIN D U R K I N ,  a Tampa P o l i c e  O f f i c e r ,  t e s t i f i e d  t h a t  

on December 1, 1985 h e  r e c e i v e d  a t e l e t y p e  from Dade County w i t h  

Defendan t ' s  p h y s i c a l  d e s c r i p t i o n ,  name, d a t e  o f  b i r t h  and charge  0 
of  f i r s t  degree  murder. ( R .  1 6 4 ) .  Defendant w a s  s a i d  t o  have been 

d r i v i n g  an e a r l y  1 9 7 0  s i l v e r  P o n t i a c  LeMans w i t h  f r o n t  end damage. 

H e  w a s  supposedly  i n  D r e w  Park ,  a predominantly L a t i n  community. 

(R .  1 6 5 ) .  Defendant w a s  s a i d  t o  be  armed w i t h  an  automatic hand- 

gun. Durkin s h o r t l y  a f t e r  noon l o c a t e d  t h e  car a t  4 6 1 7  N. Lowest 

Avenue, Tampa. I t  w a s  a s i n g l e  s t o r y  green p r i v a t e  r e s idence .  

(R.  1 6 7 ) .  H e  surveyed t h e  house f o r  about  two hou r s  and s a w  only 

Defendant go i n  and o u t  of  t h e  house  t h r e e  t i m e s .  On t h e  t h i r d  

t i m e  h e  a r r e s t e d  Defendant .  ( R .  168,  1 7 1 ,  1 7 2 ) .  

Defendant when a r r e s t e d  d i d  what Durkin i n s t r u c t e d  him 

t o  do. (R.  173, 1 9 0 ) .  Immediately b e f o r e  t h e  a r res t  Durkin r ad ioed  

f o r  backup. (R.  1 7 2 ) .  
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ROBERT CAREY, ano the r  Tampa p o l i c e  o f f i c e r ,  t e s t i f i e d :  

" W e  had been n o t i f i e d  by Durkin e a r l i e r  t h a t  he  w a s  checking t h i s  

area s p e c i f i c a l l y  f o r  Defendant." ( R .  2 1 5 ) .  
a 

Durkin f u r t h e r  t e s t i f i e d  t h a t  t h e  f a c t  Defendant w a s  

i n  Tampa l ed  him t o  b e l i e v e  he f l e d  Dade County, w a s  armed, and 

a l l e g e d l y  k i l l e d  someone, s o  Durkin w a s  concerned f o r  h i s  own 

s a f e t y  as whoever r e s i d e d  i n  t h e  house e v i d e n t l y  be f r i ended  t h e  

Defendant. (R .  175 ) .  But t h e  f a c t s  were, Defendant who tu rned  

around and kneeled a t  Durkin 's  i n s t r u c t i o n s  ( R .  1731, and w a s  so 

s i t u a t e d  when O f f i c e r  Greg Ullum a r r i v e d  as p a r t  of  backup and 

he lped  Durkin c u f f  Defendant ( R .  1 7 4 ) ,  and though Durkin had house 

under s u r v e i l l a n c e  f o r  t w o  hours  p r i o r  t o  arrest  (R.  1881, no 

o t h e r  people  e n t e r e d  o r  e x i t e d  t h e  house,  and he  hea rd  no vo ices  

from t h e  house,  no weapons w e r e  s t i c k i n g  o u t  of  windows, no th ing  

i n  t e l e t y p e  i n d i c a t e d  Defendant had an accomplice (R.  1 8 9 ) ,  Defen- 

dan t  o f f e r e d  no r e s i s t a n c e  and d i d  n o t  c a l l  o u t  t o  anyone i n  t h e  

house. (R.  1 9 1 ) .  

Though those  were t h e  f a c t s ,  Durkin t o l d  a r r i v i n g  o f f i -  

cers t o  cover  him and check t h e  house. ( R .  1 7 4 ) .  Durkin a t  no t i m e  

m a d e  any e f f o r t  t o  o b t a i n  a sea rch  war ran t  f o r  t h e  house and as a 

matter of  f a c t  o f f i c e r s  who searched  t h e  house as so- ca l l ed  "back- 

ups" found nobody i n  t h e  house. (R.  1 9 2 ) .  

ROBERT CAREY, ano ther  Tampa o f f i c e r ,  checked t h e  resi- 

dence f o r  o t h e r  p o s s i b l e  people  t h a t  could be  a p o s s i b l e  t h r e a t  t o  

p o l i c e .  (R.  2 0 4 ) .  In  t h e  nor thwest  bedroom, ' I .  . . l y i n g  on t o p  

of t h e  bed i n  p l a i n  view was a b l ack  l e a t h e r  z ippered  pouch." (R .  

2 0 7 ) .  I t  appeared t o  be  some k ind  of gun pouch t o  him. An out-  
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l i n e  of  something i n  it appeared t o  b e  a gun. (R.  2 0 8 ) .  H e  f e l t  

a gun, z ipped it open p a r t i a l l y ,  and found a 9 MM semiautomat ic  

handgun. ( R .  2 0 9 ) .  

On cross examinat ion Carey t e s t i f i e d  t h e  pouch appeared 

r e c t a n g u l a r ,  n o t  t h e  shape  o f  a gun. The case w a s  b l a c k ,  n o t  

t r a n s p a r e n t ,  and w a s  z i ppe red  c l o s e d .  (R.  2 1 3 ) .  Nobody else w a s  

i n  t h e  r e s idence .  ( R .  2 1 4 ) .  

CARLOS LASTRA: 

Worked w i th  O f f i c e r  Carey on t h a t  day. ( R .  218 ) .  

En te red  house as they  w e r e  l ook ing  f o r  o t h e r  s u s p e c t s  maybe i n-  

volved w i t h  Defendant b u t  d i d n ' t  f i n d  anyone. ( R .  2 2 1 ) .  Saw Carey 

p i c k  up a b l a c k  l e a t h e r  case w i t h  o u t l i n e  o f  a gun. (R. 2 2 2 ) .  

I t  is  unequivocal  from t h e  fo r ego ing  t h a t  O f f i c e r  Durkin 

had t h e  house under s u r v e i l l a n c e  f o r  two hou r s .  Before h e  a r r i v e d  

a t  s cene ,  O f f i c e r  Carey t e s t i f i e d  Durkin w a s  checking t h e  area 

s p e c i f i c a l l y  f o r  Defendant .  N o  r e q u e s t  w a s  made by Durkin by r a d i o  

f o r  a s e a r c h  w a r r a n t  when h e  i d e n t i f i e d  Defendant  a t  t h e  house.  

During h i s  s u r v e i l l a n c e  Durkin on ly  s a w  Defendant  i n g r e s s  and e g r e s s  

t h e  house ,  hea rd  no vo i ce s  i n  house ,  no v i s i b l e  weapons, no accom- 

p l i c e  i n d i c a t e d  i n  t e l e t y p e .  Upon ar res t  Defendant o f f e r e d  no re- 

s i s t a n c e  n o r  c a l l e d  o u t  t o  anyone i n  t h e  house.  N o  a t t e m p t  what- 

soeve r  by p o l i c e  t o  o b t a i n  a s e a r c h  wa r r an t  i n  two hou r s .  

a 

Durkin a t t empted  t o  j u s t i f y  t h e  w a r r a n t l e s s  s e a r c h  and 

s e i z u r e  as  a " p r o t e c t i v e  sweep," however such a sweep i s  by l a w  t o  

check f o r  pe rsons  who may b e  a danger  t o  p o l i c e ,  n o t  ev idence .  

The p o l i c e  a l so  a t t empted  t o  j u s t i f y  t h e i r  u n c o n s t i t u t i o n a l  conduct  
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by tes t imony t h a t  t h e  ev idence  w a s  i n  " p l a i n  view," b u t  t h a t  pre-  

supposes  t h e  p o l i c e  had a l e g i t i m a t e  r i g h t  t o  s e a r c h .  

I n  K l o s i e s k i  v. F l o r i d a ,  482 So. 2d 448 ( 5 t h  DCA, 1986) 

a 

rev .  den ied  4 9 1  So. 2d 281, t h e  Cour t  s t a t e d  a t  page 450: 

Gene ra l l y ,  u n l e s s  a s e a r c h  w a r r a n t  i s  i s s u e d ,  
p o l i c e  o f f i c e r s  may n o t  e n t e r  a home and 
s e a r c h  a b s e n t  e x i g e n t  c i rcumstances .  Cool- 
i d g e  v. N e w  Hampshire, 403 U .  s. 443, 9 1  s. C t .  
2 0 2 2 ,  29  L.  Ed. 564 ( 1 9 7 1 ) ;  Chime1 v.  C a l i f o r n i a ,  
395 U .  S .  752, 89 S. C t .  2034, 29  L.  Ed. 685 ( 1 9 6 9 ) .  
Ex igen t  c i rcumstances  would i n c l u d e  a s i t u a t i o n  
where,  a f t e r  an arrest ,  t h e  o f f i c e r s  have a reason-  
a b l e  b a s i s  t o  s u s p e c t  t h a t  t h e r e  may be  o t h e r  in-  
d i v i d u a l s  on t h e  premises  who would be  dangerous 
t o  t h e  p o l i c e  o f f i c e r s  o r  d e s t r o y  evidence.  See 
S ta t e  v. S k a f f ,  450 So. 2d 896 ( F l a .  1st DCA 1984) ; 
Dedmon v. S t a t e ,  400 So. 2d 1 0 4 2  ( F l a .  1st DCA 
1981 ) ;  Newton v. S t a t e ,  378 So. 2 d  2 9 7  ( F l a .  4 t h  
DCA 1 9 7 9 )  review den ied ,  389 So. 2d 1115 ( F l a .  1 9 8 0 ) ;  
Grant  v. State,  374 So. 2d 630 ( F l a .  3d DCA 1 9 7 9 ) ;  
M c N a i r  v. S t a t e ,  354 So. 2d 473 ( F l a .  3d DCA 1978 ) .  
Absent e x t r a o r d i n a r y  c i rcumstances ,  government 
a g e n t s  have no r i g h t  t o  s e a r c h  a dwel l ing  when an 
arrest i s  e f f e c t u a t e d  o u t s i d e  it. V a l e  v.  Lou i s i ana ,  
399 U .  S.  30, 90  S.  C t .  1 9 6 9 ,  26 L. Ed. 2d 409 ( 1 9 7 0 ) .  
I n  Payton v.  N e w  York, 445 U .  S .  573, 100 S.  C t .  1371, 
63 L.  E d .  2d 639 (1980 ) ,  t h e  Uni ted  S t a t e s  Supreme 
Cour t  r e a f f i r m e d  t h e  l a t t e r  p r i n c i p l e :  

I n  terms t h a t  app ly  e q u a l l y  t o  s e i z u r e  of 
p r o p e r t y  and t o  s e i z u r e s  of  pe r sons ,  t h e  
Four th  Amendment h a s  drawn a f i r m  l i n e  a t  
t h e  e n t r a n c e  t o  t h e  house.  Absent e x i g e n t  
c i rcumstances ,  t h a t  t h r e s h h o l d  may n o t  
reasonab ly  b e  c r o s s e d  w i t h o u t  a wa r r an t .  

399 U .  S .  a t  591, 100  S. C t .  a t  1382, 63  L. Ed. 2d 
a t  653. 

I n  t h e  i n s t a n t  case, t h e  p o l i c e  had no reason t o  
b e l i e v e  t h a t  o t h e r  i n d i v i d u a l s ,  dangerous t o  t h e i r  
s a f e t y ,  were i n s i d e  t h e  house.  None had been ob- 
s e r v e d  du r ing  any s u r v e i l l a n c e .  
w e r e  i n  cus tody o u t s i d e .  Obviously,  t h e  s a f e t y  o f  
t h e  o f f i c e r s  w a s  p l aced  i n  g r e a t e r  jeopardy by 
t h e i r  e n t r y  i n t o  t h e  house than  it would have been 
had they  simply l e f t  t h e  premises  w i t h  t h e  Klosies- 
k i e s ,  t h e  purpose  o f  t h e  a r res t  w a r r a n t s  hav ing  
been f u l f i l l e d .  The f a c t  t h a t  t h e  p o l i c e  d i d  n o t  

The K l o s i e s k i s  
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know, as an a b s o l u t e  c e r t a i n t y ,  whether more 
people  were i n  t h e  house,  as found by t h e  t r i a l  
c o u r t ,  cannot  j u s t i f y  e n t r y  i n t o  t h e  house. 
There w a s  no exigency,  and it w a s  e r r o r  t o  deny 
t h e  motion t o  suppress .  Hence, w e  r e v e r s e  t h e  
conv ic t ions  of t h e  a p p e l l a n t s .  

REVERSED. 

I n  Alvarado v. S t a t e ,  466  So. 2d 335 (2nd DCA 19851, 

rev.  denied 476  So. 2d 6 7 2 ,  t h e  Court  s t a t e d  a t  page 337: 

F lo r i da ' s  c o u r t s  have found e x i g e n t  c i rcumstances  
t o  e x i s t  i n  cases where an o f f i c e r  is  i n  p e r i l ,  
escape i s  l i k e l y ,  o r  t h e  o f f i c e r  reasonably f e a r s  
t h a t  evidence might be  des t royed .  Genera l ly ,  how- 
ever ,  e x i g e n t  c i rcumstances  arise only when 
t h e r e  i s  a very s h o r t  t i m e  between t h e  i n c i d e n t  
g iv ing  r ise t o  probable  cause  and t h e  w a r r a n t l e s s  
e n t r y  i n t o  t h e  de fendan t ' s  premises.  See Graham 
v. S t a t e ,  406  So.  2d 503 ( F l a .  3d DCA m l r  
W i l l i a m s  v. S t a t e ,  4 0 3  So. 2d 430 (F l a .  3d DCA 
1 9 8 1 ) ;  S t a t e  v. Moyer, 394 So. 2d 433 ( F l a .  2 d  
DCA 1 9 8 0 ) .  I n  t h i s  case, s u f f i c i e n t  t i m e  e l a p s e d  
between t h e  o f f i c e r ' s  conversa t ion  wi th  t h e  v i c t i m  
and t h e  ar res t  o f  Alvarado f o r  t h e  p o l i c e  t o  have 
made a t  leas t  a minimal a t t empt  t o  o b t a i n  a war ran t .  
The o f f i c e r s  d i d  n o t  know when t h e  a p p e l l a n t  w a s  
supposed t o  l eave  town; they had fou r  men cover ing  
t h r e e  e x i t s  t o  t h e  apar tment ;  and t h e  a p p e l l a n t  
cou ld  e a s i l y  have e r a d i c a t e d  b l o o d s t a i n  evidence 
between t h e  t i m e  of t h e  a f t e rnoon  a s s a u l t  and  t h e  
arrest e a r l y  t h e  n e x t  morning. The cond i t i ons  w e r e  
indeed,  less than  ex igen t .  Furthermore,  l a w  en- 
forcement o f f i c e r s  cannot  be  pe rmi t t ed  t o  conve r t  
self- imposed delay i n t o  a c i rcumstance of  exigency 
when t h e  e l a p s e d  t i m e  is  s u f f i c i e n t  t o  seek  a war ran t .  
Hornblower v. S t a t e ,  351 So. 2 d  716  ( F l a .  1 9 7 7 ) ;  
S t a t e  v. Moyer, 394 So. 2d 433 ( F l a .  2d DCA 1980) ;  
Wilson v. S t a t e ,  363 So. 2d 1 1 4 6  ( F l a .  2d DCA 1978) .  

The Court  went on t o  say  t h a t  no twi ths tanding  t h e  i l l e-  

g a l i t y  of t h e  i n i t i a l  e n t r y  consen t  w a s  given and Defendant f a i l e d  

t o  c o n t e s t  t h e  v o l u n t a r i n e s s  of t h e  consen t  a t  t h e  suppress ion  

hea r ing .  N o  consen t  was given no r  sought  by p o l i c e  i n  t h e  case a t  

ba r .  
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Defendant c e r t a i n l y  had a reasonable  expec t a t i on  of 

pr ivacy  fo r  p rope r ty  i n  t h e  house he  occupied.  ' I .  . . One's 

dwel l ing has long been regarded as c o n s t i t u t i n g  a zone of pr ivacy ."  
a 

Sta te  v. Parker ,  399 So. 2d 2 4  (3d DCA 1 9 8 1 ) .  

The Court  i n  i t s  op in ion  s ta ted  a t  pages 2 8  and 29:  

Having determined t h a t  the  defendant  may claim 
t h e  p r o t e c t i o n  of t h e  f o u r t h  amendment, w e  must 
n e x t  dec ide  whether t h e  s t a t e  has  j u s t i f i e d  t h e  
i n t r u s i o n  by demonstra t ing an except ion  t o  t h e  
war ran t  requirement.  Warrant less  searches are 
''per se unreasonable  under the Fourth  Amendment - 
subject only  t o  a few s p e c i f i c a l l y  e s t a b l i s h e d  
and we l l- de l inea t ed  excep t ions .  I' K a t z  v. U n i t e d  
States ,  389 U .  S. 347,  357 ,  8 8  S. C t .  507 ,  514 ,  
1 9  L.  E d  2 6  5 7 6  ( 1 9 6 7 ) .  The except ions  are 
" j e a l o u s l y  and c a r e f u l l y  drawn, I' Jones v. Uni ted 
States ,  357  U .  S. 493,  499 ,  78  S. C t .  1253 ,  1257 ,  
2 L.  Ed .  2 d  1 5 1 4  ( 1 9 5 8 1 ,  and t h e  burden i s  on t h e  
s t a t e  t o  demonstrate t h a t  t h e  procurement of  a 
war ran t  w a s  n o t  f e a s i b l e  because " t h e  ex igenc ie s  
of t h e  s i t u a t i o n  made t h a t  course  impera t ive .  'I 
Chime1 v. C a l i f o r n i a ,  395 U .  S .  752,  89 S. C t .  
2034 ,  2 3  L.  Ed. 2 d  6 8 5  ( 1 9 6 9 ) ;  Norman v. S ta te ,  
supra :  Hornblower v. S ta te ,  3 5 1  So. 2d 716 ( F l a .  
1 9 7 7 ) .  

The s t a t e  a t t empt s  t o  j u s t i f y  t h e  s ea rch  and 
s e i z u r e  by r e l i a n c e  on s e v e r a l  w e l l  established 
except ions  t o  t h e  war ran t  requirement.  
F i r s t ,  t h e  s t a t e  argues  t h a t  t h e  p o l i c e  a c t i o n  
here w a s  r easonable  based on the  e x i s t e n c e  of 
probable  cause  and e x i g e n t  c i rcumstances .  Speci-  
f i c a l l y ,  t h e  s t a t e  c l a i m s  t h a t  a gun i s  a dangerous 
i n s t r u m e n t a l i t y  and,  knowing t h a t  a weapon w a s  i n-  
volved i n  t h e  i n c i d e n t ,  t h e  p o l i c e  were j u s t i f i e d  
i n  l o c a t i n g  i t  and removing it f r o m  t h e  scene  so 
no one would g e t  h u r t .  T h i s  argument i s  spec ious .  
Of f i ce r s  w e r e  pos ted  a l l  over  t h e  proper ty .  . . 
The p o l i c e  had complete c o n t r o l  o f  t h e  p rope r ty  
f rom t h e  moment they a r r i v e d  on t h e  scene ,  and 
once t h e  s u s p e c t  was taken i n t o  custody,  had ample 
t i m e  t o  s ecu re  a war ran t  whi le  o f f i c e r s  guarded 
t h e  area. 
T h e  S ta te  a l s o  appears  t o  r e l y  on t h e  " p r o t e c t i v e  
sweep'' excep t ion .  However, the  purpose of such a 
sea rch  when an arrest t a k e s  p l ace  i s  t o  check f o r  
p o s s i b l e  accomplices,  n o t  evidence,  and is  j u s t i f i e d  
only  i f  necessary  t o  a l l o w  o f f i c e r s  t o  c a r r y  o u t  t h e  
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arrest  wi thou t  f e a r  of  v io lence .  United S t a t e s  
v. Bowdach, 561 F. 2d 1 1 6 0  (5 th  C i r ,  1 9 7 7 ) ;  
Newton v. S t a t e ,  378 So. 2d 2 9 7  ( F l a .  4 th  DCA 
1 9 7 9 ) ,  cert .  denied,  389 So. 2d 1115 ( F l a .  1980) ;  
G r a n t  v. S t a t e ,  374 So. 2d 630 ( F l a .  3d DCA 1 9 7 9 ) .  
I n  t h e  p r e s e n t  case, t h e  p o l i c e  had no reason t o  
b e l i e v e  t h a t  t h e r e  might be  anyone else p r e s e n t  
a t  t h e  house. . . Nor can t h i s  s e i z u r e  be  j u s t i -  
f i e d  as i n c i d e n t  t o  arrest. This  except ion  is  
r a t i o n a l i z e d  as necessary  t o  s e i z e  weapons. . . 
t o  prevent  an a s s a u l t  on a r r e s t i n g  o f f i c e r s  and 
t o  p reven t  t h e  d e s t r u c t i o n  of  evidence.  Chimel v. 
C a l i f o r n i a ,  395 U .  S. 752, 89 S .  C t .  2034, 2 3  L.  E d .  
2d 685(1969).  Chimel restricts t h e  scope of  t h e  
s e a r c h ,  however, t o  t h e  person of  t h e  accused and 
t h e  area w i t h i n  h i s  immediate c o n t r o l .  . . . 

While Dedmon v.  S t a t e ,  400 So. 2d 1 0 4 2  (1st DCA 19811, 

appears  c o n t r a ,  t h e  f a c t u a l  s i t u a t i o n  is completely d i f f e r e n t  than 

i n  t h e  case a t  b a r .  I n  Dedmon, o f f i c e r s  w e r e  t o l d  only  of pre-  

sence of t h e  Defendant. Having s p e n t  f i f t e e n  minutes i n  t a l k i n g  - 
Defendant i n t o  s u r r e n d e r i n g  when he  came o u t s i d e ,  an o f f i c e r  s a w  

t w o  shadowy f i g u r e s  i n s i d e .  The o f f i c e r s  were s u r p r i s e d  and a c t e d  

reasonably t o  i n s u r e  t h e i r  s a f e t y .  

This r i g h t  of  p r o t e c t i o n  from i l l e g a l  s ea rch  and s e i z u r e  

has  even been extended t o  a motel room. I n  Engle v. State ,  391 So. 

2d 245, ( 5 t h  DCA 19801, t h e  Cour t  s t a t e d  a t  page 2 4 6 .  

A l l  s ea rches  conducted wi thou t  a war ran t  
are -- p e r  se unreasonable un le s s  conducted w i t h i n  
t h e  framework of a few s p e c i f i c a l l y  e s t a b l i s h e d  
and w e l l  d e l i n e a t e d  except ions .  K a t z  v. Uni ted 
States ,  389 U .  S. 347, 88 S. C t .  507, 1 9  L. E d .  
576 ( 1 9 6 7 ) .  The burden is  upon t h e  s t a t e  t o  show 
t h a t  a warrantless  s ea rch  comes w i t h i n  one of t h e  
recognized except ions .  
403 U .  S. 443, 9 1  S. C t .  2 0 2 2 ,  29 L. Ed. 2d 564 

Coolidge v. N e w  Hampshire, 

( 1 9 7 1 ) .  The f i v e  b a s i c  except ions  t o  t h e  r equ i r e-  
ment f o r  a s ea rch  war ran t  are: (1) consent ,  ( 2 )  
i n c i d e n t  t o  a lawful  arrest ,  (3 )  wi th  probable  
cause  t o  s ea rch  b u t  w i th  e x i g e n t  c i rcumstances ,  
( 4 )  i n  h o t  p u r s u i t ,  and (5)  s t o p  and f r i s k .  
R a f f i e l d  v. Sta te ,  333 So. 2d 534 ( F l a .  1st DCA 1 9 7 6 ) .  
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None of  t h e  except ions  apply t o  t h e  f a c t u a l  p a t t e r n  of  

t h e  i n s t a n t  case. N o  matter what argument t h e  S t a t e  may propose 

as t o  overwhelming evidence of proof of g u i l t .  The admission 

of t h e  pouch and weapon conta ined  t h e r e i n  i s  one more unconscion- 

a b l e  b u i l d i n g  block i n  t h e  s c a f f o l d  t o  be  cons idered  by t h e  j u r y  

when f i x i n g  pena l ty .  

- 7 3  - 



THE COURT COMMITTED FUNDAMENTAL ERROR 
IN ITS ABANDONMENT OF ITS DUTY TO 
SCRUPULOUSLY GUARD THE CONSTITUTIONAL 
RIGHTS OF THE DEFENDANT IN THAT: 

A. IT ADMITTED INTO EVIDENCE 
STATE'S EXHIBIT 14, A PHOTO- 
GRAPH OF THE BACK OF DECEASED'S 
HEAD, THE APPEARANCE OF WHICH 
HAD BEEN ALTERED BY THE STATE'S 
WITNESS WITH A RESULTANT GHOULISH 

ING, INFLAMMATORY AND PREJUDICIAL 
THAT THE VALUE, IF ANY, OF ITS 
RELEVANCY WAS DEFEATED. 

EFFECT WHICH RENDERED IT SO SHOCK- 

B. ITS PRONOUNCEMENT TO THE JURY 
IMMEDIATELY PRIOR TO THE PENALTY 
PHASE OF THE TRIAL, THAT THE COURT 
HAD ISSUED AN ARREST WARRANT FOR 
ONE OF ITS MEMBERS,WHO HAD DELIB- 
ERATED WITH THEM IN THE GUILT OR 
INNOCENCE PHASE OF THE TRIAL, 
CREATED A COERCIVE ATMOSPHERE 
PERMEATED WITH THE TACIT THREAT 
OF REPRISAL, THEREBY INVADING THE 
SANCTITY OF THE JURY ROOM ITSELF. 

A. 

In her opening statement, the public defender set the 

tone of the whole defense when in speaking of the prosecutor's 

opening statement she said: 

"The State doesn't have to call Magaly Diaz and they 

don't have to call Mr. Orsini or Mr. Nunez or any of the other 

police officers in this case. We admit to the facts that Ms. 

Jiminez has just described to you." The only defense was that 

of not guilty by reason of insanity. (R. 8 3 2 ) .  
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I n  l i n e  w i th  h e r  opening s t a t emen t ,  t h e  record  i s  re- 

p l e t e  wi th  defense  admissions and s t i p u l a t i o n s  as t o  t h e  i d e n t i t y  

of  t h e  deceased,  h e r  dea th  and how it occur red ,  h e r  r e l a t i o n s h i p  

wi th  t h e  Defendant, h i s  i d e n t i t y  as t h e  p e r p e t r a t o r  of t h e  homi- 

cide, t h e  manner i n  which t h e  p i s t o l  w a s  used,  t h e  number of 

p r o j e c t i l e s  e n t e r i n g  h e r  body such as one i n  t h e  back and t w o  i n  

t h e  back of  t h e  head,  and which s t a y e d  i n  t h e  body and which 

e x i t e d .  There i s  l i t t l e  need t o  burden t h e  Court  wi th  c i t a t i o n s  

t o  pages as t h e  S ta te  can n o t  i n  good conscience deny t h a t  such 

admissions permeated t h e  t r i a l .  

I n  a d d i t i o n  t o  o t h e r  photographs,  t h e  fol lowing were 

admi t ted  i n t o  evidence of deceased ' s  body: 

S t a t e ' s  E x h i b i t  2 ,  t h e  covered body. (R .  2398) .  

S t a t e ' s  E x h i b i t  3,  t h e  body uncovered. (R .  2399) .  

S t a t e ' s  E x h i b i t  4 ,  t h e  back of t h e  body showing b u l l e t  
e n t r y .  (R .  2 4 0 0 ) .  

S t a t e ' s  E x h i b i t  5 ,  ano the r  view of e n t r y  wound i n  back.  
( R .  2 4 0 1 ) .  

S t a t e ' s  E x h i b i t  6 ,  ano the r  view of e n t r y  wound i n  back 
wi th  c l o t h i n g  h e l d  back. (R .  2 4 0 2 ) .  

S t a t e ' s  E x h i b i t  7 ,  ex i t  wound of  one s h o t  t o  t h e  head 
d e p i c t i n g  r i g h t  s i d e  of h e r  forehead.  ( R .  1 0 0 9 ,  1 0 1 0 ,  
2403).  

S t a t e ' s  E x h i b i t  13 ,  ano the r  photograph of e x i t  wound 
i n  t h e  head. (R .  2 4 1 4 ) .  

S t a t e ' s  E x h i b i t  1 4 ,  t h e  photograph which should n o t  have 
been admi t ted ,  a copy of  which nex t  appears  h e r e i n .  
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"This is  n o t  I . . . Retouched and smoothed 
and p r e t t i f i e d  t o  p l e a s e ;  Pu t  back t h e  
w r i n k l e s  and t h e  l i n e s  I know . . . 
Burton Bra l ey ,  Poet. 

D r .  Charles W e t l i ,  medical examiner f o r  t h e  S t a t e ,  

shaved h e r  head t o  i n s p e c t  the wound. (R .  2 4 8 4 ) .  T h e  r e s u l t  w a s  

a d e v i l - l i k e  a p p a r i t i o n  w i t h  demoniac eyes  p e e r i n g  a t  t h e  ob- 

s e r v e r .  T h i s  would n o t  b e  t h e  case i f  w e  cou ld  " p u t  back" t h e  

h a i r .  

W e  are n o t  Unaware o f  t h e  l i n e  of cases concern ing  

gruesome, bloody and unp l ea san t  photographs  which d e s p i t e  s a m e  

were a l lowed i n  ev idence  because  of  re levancy  and which w e r e ,  i n  

f a c t ,  t h e  p roduc t  of Defendan t ' s  c r i m i n a l  act .  E x h i b i t  1 4  i n  

t h i s  case w a s  made more gruesome by t h e  S ta te  medical  examiner ' s  

r a z o r  and it w a s  t o t a l l y  unnecessary .  A s  a matter  of f a c t ,  there 

is no de fense  o b j e c t i o n  i n  t h e  record t o  i ts  i n t r o d u c t i o n .  

W e  are cogn izan t  of t h e  n e c e s s i t y  t o  o b j e c t  t o  s ave  t h e  

r e c o r d . b u t  s u b m i t  t h a t  t h e  t r i a l  Cour t  i n  a c r i m i n a l  case has t h e  

duty  t o  see t h a t  t h e  Defendant  o b t a i n s  a f a i r  and i m p a r t i a l  t r i a l  

and p a r t i c u l a r l y  where t h e  j u r y  i s  q u a l i f i e d  f o r  the death p e n a l t y .  

T o  do o the rwi se  i s  a d e n i a l  of t h e  Defendan t ' s  r i g h t s  as s ecu red  

by t h e  F i f t h  and Fou r t een th  Amendments t o  t h e  C o n s t i t u t i o n  of  t h e  

Uni ted  States of A m e r i c a  as w e l l  as A r t i c l e  I ,  S e c t i o n  9 ,  o f  t h e  

F l o r i d a  C o n s t i t u t i o n .  I t  w a s  fundamental  error,  i n  view of the 

unequivocal  admiss ions  by defense  counse l  throughout  t h e  t r i a l ,  

excep t  fo r  t h e  defense  of i n s a n i t y  a t  t h e  t i m e  of t h e  crime, for  

E x h i b i t  1 4  t o  have been admitted i n  ev idence .  Unl ike  a f l e e t i n g  

p r o s e c u t o r i a l  comment about  Defendan t ' s  f a i l u r e  t o  take the s t a n d ,  

t h i s  photograph cou ld  n o t  be  f o r g o t t e n  by t h e  j u r y .  I t  w a s  w i t h  
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them throughout  t h e  t r i a l ,  going t o  t h e  very  founda t ion  of t h e  

case and goes t o  t h e  merits of  t h e  impos i t i on  o f  t h e  dea th  p e n a l t y .  

Its on ly  e f fec t  i s  t o  o u t r a g e ,  p r e j u d i c e ,  in f lame and c l o s e  t h e  

mind t o  any thought  o f  m i t i g a t i o n  of  s en t ence .  

W e  submi t ,  'I. . . t h e  gruesomeness of t h e  p o r t r a y a l  

i s  so inflammatory as t o  create an undue p r e j u d i c e  i n  t h e  minds 

of  t h e  j u r y  and d e t r a c t  them from a f a i r  and unimpassioned con- 

s i d e r a t i o n  of  t h e  evidence.  . . ." Young v. S t a t e ,  234 So. 2d 348 

(F l a .  1 9 7 0 ) .  

I n  Bush v. S ta te ,  4 6 1  So. 2d 936 a t  page 9 4 0 ,  t h i s  Cour t  

opined:  

i n  n a t u r e  t h a t  it d e f e a t s  t h e  v a l u e  o f  i t s  r e l evancy , "  c i t i n g  t h i s  

C o u r t ' s  d e c i s i o n  i n  W i l l i a m s  v. S t a t e ,  228 So. 2d 377 a t  page 379. 

( F l a .  1 9 6 9 ) .  

" W e  r e q u i r e  on ly  t h a t  t h e  photograph n o t  be  so  shocking 

W e  r e s p e c t f u l l y  submit  t h a t  w i t h  such an inflammatory 

and p r e j u d i c i a l  photograph i n  ev idence ,  wherein  a gruesome s u b j e c t  

w a s  made more horrendous  by t h e  S t a t e ' s  own w i t n e s s ,  a j u r y  p e n a l t y  

o f  dea th  can n o t  be  a l lowed unreversed .  When t h e  S ta te  invokes  t h e  

dea th  p e n a l t y ,  w e  f i r m l y  b e l i e v e  they  e lec t  t o  p l a y  on t h e  Creator 's 

t u r f  and because  one of  t h e  r e f e r e e s  f a i l e d  t o  c a l l  a f o u l  (by no 

o b j e c t i o n ) ,  t h e  p l a y e r  i n  t h i s  h a p l e s s  t r agedy  can n o t  i n  good 

consc ience  be  p u t  t o  dea th  by d e f a u l t .  

I n  Cla rk  v. S t a t e ,  363 So. 2d 331 (F la .  1 9 7 8 1 ,  t h e  major- 

i t y  op in ion  of t h i s  Cour t  a t  page 333 c i t e d  t h e  d e c i s i o n  o f  t h e  

Supreme Cour t  of  t h e  Uni ted  S t a t e s  i n  Chapman v. C a l i f o r n i a ,  368 

U .  S.  1 8 ,  8 7  S.  C t .  824, 1 7  L.  Ed. 2d 705 ( 1 9 6 7 ) ,  which i n  d e c l i n -  
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i n g  t o  adopt  a r u l e  t h a t  t h e  c o n s t i t u t i o n a l  e r r o r  of comment on 

s i l e n c e  shou ld  a u t o m a t i c a l l y  r e q u i r e  a reversal o f  c o n v i c t i o n ,  

announced t h a t  t h e  t e s t  t o  be  a p p l i e d  i n  de te rmin ing  whether  a 

f e d e r a l  c o n s t i t u t i o n a l  error can b e  h e l d  harmless  i s  whether t h e  

Cour t  f i n d s  error t o  b e  harmless  beyond a r ea sonab l e  doubt .  

W e  submit  t h i s  photograph t o  t h i s  Honorable Cour t  w i t h  

t h e  r h e t o r i c a l  q u e s t i o n ;  t h a t ,  i n  view o f  a l l  t h e  v a r i o u s  photo-  

graphs  i n  ev idence ,  can such an e x h i b i t ,  made m o r e  he inous  by an 

a l t e r a t i o n  t o  t h a t  p o r t i o n  of  t h e  body it d e p i c t s  by t h e  State 's  

own w i t n e s s ,  can t h e  error o f  i t s  admiss ion be  cons ide red  beyond a 

r ea sonab l e  doubt  t o  be  "harmless?"  

I n  a c a p i t a l  case, w e  t h i n k  n o t .  

W e  r e s p e c t f u l l y  re i tera te  t h e  d i s s e n t i n g  op in ion  o f  

J u s t i c e  Adkins i n  C l a r k  v. S t a t e ,  s u p r a ,  a t  page 335, as c e r t a i n l y  

a p p l i c a b l e  t o  this h o r r i b l e  E x h i b i t  1 4  : 

T e c h n i c a l i t i e s  i n  t h e  l a w  shou ld  be  avo ided ,  
n o t  f o s t e r e d .  Our fundamental  r e s p o n s i b i l i t y  
is t o  p r o t e c t  t h e  c o n s t i t u t i o n a l  r i g h t s  of 
i n d i v i d u a l s ,  so t h a t  j u s t i c e  is  rendered  
w i t h o u t  r ega rd  t o  t h e  a b i l i t y  of a t t o r n e y s  t o  
recognize  r e v e r s i b l e  error when it s p r i n g s  
f o r t h  i n  t h e  h e a t  of a t r i a l .  . . 
Fundamental error i s  committed when improper ly  
admi t t ed  ev idence  is  of such c h a r a c t e r  t h a t  
n e i t h e r  rebuke n o r  r e t r a c t i o n  may e n t i r e l y  
d e s t r o y  i t s  s i n i s t e r  i n f l u e n c e  . . . . 

Unlike  t h e  p o s s i b l y  f l e e t i n g  improper remark o f  a prose-  

c u t o r ,  t h i s  photograph ''. . . worth a thousand words. . ." w a s  

n e i t h e r  rebuked n o r  r e t r a c t e d ,  b u t  remained a l e t h a l  weapon launched 

by t h e  S t a t e ,  when t h e  de fense s  were down. 
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B. 

A t  t h e  moment when t h e  enormity  o f  t h e  power o f  t h e  

sove re ign  w a s  p r e v a l e n t  i n  t h e  Courtroom; when t h e  very  a i r  b r ea thed  

by t h e  p a r t i c i p a n t s  w a s  sparked  w i t h  e l e c t r i c i t y ;  when t h e  l i f e  o f  

t h e  Defendant hung by a p r e c a r i o u s  t h r e a d  o f  l e g a l  maneuvers; i n-  

deed,  a t  t h e  very  t i m e  t ha t  t h e  j u r y  shou ld  have been free o f  any 

s e n s e  of  c o e r c i o n ,  r e s t r a i n t ,  f e a r  or  r e p r i s a l ,  t h e  fo l l owing  

occu r r ed  w i t h  r e s p e c t  t o  M r .  Colson,  a j u r o r  who had s a t  i n  t h i s  

cause  when g u i l t  w a s  decided:  

The Court :  Welcome back.  Please b e  s e a t e d .  

M r .  Colson h a s  n o t  shown. I have 
i s s u e d  a w a r r a n t  f o r  h i s  arrest. 
M r .  Walden, he  w i l l  t a k e  h i s  p l a c e  
as a m e m b e r  o f  t h e  j u r y .  ( R .  1 7 1 2 ,  
l i n e s  18- 23  . 

I n  i t s  Motion f o r  a N e w  Sen tenc ing  Hearing,  t h e  defense  

b rought  t h i s  error t o  t h e  t r i a l  C o u r t ' s  a t t e n t i o n  when, i n  para-  

graph 4 ,  it complained o f :  

"The C o u r t ' s  r e p l a c i n g  j u r o r  Colson 
by a l t e r n a t e  j u r o r  Waddle w i thou t  
c o n s u l t i n g  Defendant ,  de fense  counse l ,  
o r  o b t a i n i n g  a waiver  from Defendant  
o f  Co l son ' s  p r e sence ,  and announcing 
t o  t h e  j u r y  t h a t  a wa r r an t  had been 
i s s u e d  f o r  t h e  arrest  o f  Colson."  (R .  2611). 

W e  submit  t h a t  t h e  Cour t  cou ld  have j u s t  announced t h a t  

j u r o r  Colson w a s  n o t  p r e s e n t  and t h e r e f o r e  had t o  b e  r e p l a c e d  by an 

a l t e r n a t e  j u r o r  so  t h a t  t h e  p roceed ings  cou ld  conclude.  No one 

cou ld  f i n d  f a u l t  w i t h  an innocuous exp l ana t i on .  

I n  t h e  p u r s u i t  of remaining a ''a n a t i o n  of l a w s  and n o t  

of men," t o  p r e s e r v e  and p r o t e c t  o u r  c o n s t i t u t i o n a l  s a f e g u a r d s ,  t h e  
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t r i a l  Cour t ' s  pronouncement of  i t s  i s suance  of an arrest  war ran t  

fo r  a f e l l ow j u r o r  when t h a t  j u r y  was t o  e n t e r  t h e  pena l ty  phase 

of t h e  t r i a l  must g ive  us pause. 

From t h i s  record, none of u s ,  even those who possess  

keen h i n d s i g h t ,  can determine whether o r  n o t  i n  the  gu i l t / i nnocence  

phase of t h e  t r i a l ,  j u r o r  Colson was a ho ld  o u t  f o r  a n o t  g u i l t y  

by reason of i n s a n i t y .  I f  he had been,  t h e  c h i l l i n g  e f f e c t  on the 

j u r y  when dec id ing  pena l ty  now made cognizan t  by t h e  Court  of t h e i r  

s u s c e p t i b i l i t y  t o  immediate and s w i f t  r e t r i b u t i o n ,  i s  n o t  t h e  c a l m ,  

i n v i o l a t e  surrounding which c o n s t i t u t i o n a l  framers envis ioned  f o r  

j u r i e s .  

coerced by demands of t h e  S t a t e ;  f o r  t h e  Judge who u n t i l  then could  

I f  h e  had n o t  been,  they  w e r e  s t i l l  i n  a p o s i t i o n  t o  be 

be  cons idered  t h e i r  benign p a r t n e r  i n  t h i s  t r i a l ,  as t o  the  law, 

f l e x e d  h i s  muscles a g a i n s t  one of t h e i r  own. Could they be  free 

i n  mind and s p i r i t  t o  fol low t h e i r  own conscience? 
0 

There a r e  no cases which w e  found d i r e c t l y  on p o i n t  

f a c t u a l l y ,  b u t  t h i s  Court i n  i t s  opinion i n  W i l l i a m s  v. Florida,  

1 4 3  So. 2d 484  ( F l a .  1 9 6 2 ) ,  a t  page 488,  spoke of a j u d i c i a l  atmos- 

phere  which t h i s  Defendant w a s  denied: 

. . . W e  canonize t h e  cour thouse as t h e  
temple of j u s t i c e .  There i s  no more 
a p p r o p r i a t e  j u s t i f i c a t i o n  f o r  t h i s  than 
t h e  f ac t  t h a t  it is  t h e  only  p l a c e  w e  know 
where t h e  r i c h  and poor ,  t h e  good and t h e  
v i c i o u s ,  t h e  rake and t h e  r a s c a l  - i n  fac t  
every ca tegory  of  soc ia l  r e c t i t u d e  and 
s o c i a l  de l inquen t  - may e n t e r  i t s  p o r t a l  
w i t h  t h e  assurance  t h a t  they may contro-  
v e r t  t h e i r  d i f f e r e n c e s  i n  c a l m  and d i s-  
p a s s i o n a t e  environment be fo re  an i m p a r t i a l  
judge and have t h e i r  r i g h t s  a d j u d i c a t e d  
i n  a f a i r  and j u s t  manner. Such a p a t t e r n  
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f o r  a d m i n i s t e r i n g  j u s t i c e  i n s p i r e s  c o n f i-  
dence. The legend on t h e  sea l  o f  t h i s  
c o u r t  - "sa t  c i t o  s i  recte" (soon enough 
i f  r i g h t  o r  j u s t )  - embossed on t h e  f l o o r  
i n  t h e  ro tunda  of t h i s  b u i l d i n g ,  encourages  
devo t ion  t o  such a p a t t e r n .  L i t i g a t i o n  
guided by it makes t h e  cour thouse  t h e  temple 
o f  j u s t i c e .  When judges  pe rmi t  t h e i r  e m o-  
t i o n s  o r  t h e  m i s a p p l i c a t i o n  o f  l e g a l  p r i n-  
c i p l e s  t o  shun t  them away from it ,  they  must 
be r eve r sed .  The judge must above a l l  be  
n e u t r a l  and h i s  n e u t r a l i t y  shou ld  be  of  t h e  
tough v a r i e t y  t h a t  w i l l  n o t  bend o r  b reak  
under stress. 

And a g a i n ,  

The j u d g e ' s  n e u t r a l i t y  shou ld  b e  such t h a t  
even t h e  defendan t  w i l l  f e e l  t h a t  h i s  t r i a l  
w a s  f a i r .  I n  t h e  t r i a l  of a c a p i t a l  case 
t h e  j u d g e ' s  a t t i t u d e  o r  demeanor may speak 
l oude r  than  h i s  words; i n  f a c t  it may speak 
so  loud  t h a t  t h e  i u r v  cannot  h e a r  what h e  

d &  

s a y s .  Th is  is p a r t i c u l a r l y  t r u e  when h i s  
emotions i n s t e a d  of h i s  judgment g e t  i n  t h e  
d r i v e r  s seat.  (Under l in ing  o u r s )  . 

W e  submit ,  t h a t  t o  a d v i s e  a j u r o r  one o f  t h e i r  number 

i s  t o  be arrested,  no matter what t h e  reason ,  i s  t o  invade  t h e  
0 

j u r y  room w i t h  f e a r  and doubt  about  t h e i r  i n d i v i d u a l  s a f e t y  and 

freedom. 

. . . The a t t i t u d e  of t h e  judge and t h e  atmos- 
phere  of t h e  courtroom shou ld  b e  such t h a t  no 
matter what charge  i s  lodged a g a i n s t  a l i t i g a n t  
o r  what cause  i s  b e f o r e  t h e  c o u r t ,  t h e  p a r t y  can 
approach t h e  b a r  w i t h  every  a s su rance  t h a t  h e  is  
i n  a forum which i s  e v e r y t h i n g  a c o u r t  r ep re-  
s e n t s :  i m p a r t i a l i t y  and j u s t i c e .  The due p roces s  
gua ran t ee  o f  a f a i r  t r i a l  can mean no th ing  less 
than  t h i s .  S ta te  ex re l .  Davis.  v. Pa rks ,  1 4 1  
F l a .  516 ,  1 9 4  So. 613 (1939) .  
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111. - 
WHEN, AS  I N  THE CASE AT BAR, THE DEFENSE 
HAS ADMITTED ALL MATERIAL FACTS,  BUT 
R E L I E S  SOLELY ON THE DEFENSE OF INSANITY 
AT THE TIME OF COMMISSION OF THE CRIME, 
THE COURT COMMITTED FUNDAMENTAL ERROR AND 
ABUSED I T S  DISCRETION I N  I T S  DENIAL O F  
DEFENDANT'S MOTION FOR A M I S T R I A L  WHEN THE 
PROSECUTION'S INTERROGATION OF THE KEY 
DEFENSE WITNESS,  A PSYCHOLOGIST, ON CROSS 
EXAMINATION, UNFAIRLY AND IMPROPERLY D I S-  
CREDITED THE WITNESS AND THE DEFENDANT, 
AND MAY HAVE PREJUDICED THE JURY TO 
DEFENSE PLEAS FOR L I F E .  

I t  i s  very apparent  from t h e  e n t i r e  record, opening 

s t a t e m e n t  t o  c l o s i n g  argument of t h e  defense, t h a t  t h e  theory of 

t h e  defense w a s  i n s a n i t y  a t  the t i m e  of commission of the c r i m e ,  

and i f  and when a l l  w a s  l o s t ,  a p lea  fo r  l i f e ,  t h a t  w e  feel it 

unduly burdensome t o  c i t e  pages of t h e  record h e r e i n .  

D r .  David R o t h e n b e r g ,  a c l i n i c a l  psychologis t  f o r  38 

years (R.  1166), w a s  accepted as a C o u r t  expe r t .  ( R .  1 1 7 4 ) .  H e  

w a s  of t h e  op in ion  t h a t  D e f e n d a n t  w a s  c lear ly  a paranoid s ch i zo-  

phrenic .  (R .  1177). H e  gave as h i s  op in ion  t h a t  D e f e n d a n t  was 

insane  a t  the  t i m e  of t h e  offense i n  t h i s  case. (R .  1 1 8 8 ) .  W e  

s u b m i t  he  w a s  t h e  on ly  wi tnes s  t o  be tha t  cer ta in  of D e f e n d a n t ' s  

mental  cond i t i on  a t  t h e  t i m e  of t h e  offense,  t h u s  h i s  c r e d i b i l i t y  

w a s  of utmost  importance t o  the  defense theory  of t h i s  case as 

echoed by defense counsel from t h e  i n c e p t i o n  t o  t h e  t e rmina t ion  

of t h e  t r i a l .  

A f t e r  cross examination, redirect  w a s  had fo r  the  so le  

purpose of admission of t h e  w i t n e s s ' e s  curriculum v i tae  as D e f e n s e  

E x h i b i t  A. (R.  1 2 4 2 ) .  
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RECROSS EXAMINATION: 

Q .  . . . Doctor, would you be  s u r p r i s e d  i f  h e  
t a l k e d  t o  i n d i v i d u a l s  o v e r  i n  t h e  j a i l  a l r e a d y  
about  p o s s i b l e  de f ense s  i n  t h i s  case: 

A. N o ,  I wouldn ' t  b e  s u r p r i s e d .  

Q. You wouldn ' t  be  s u r p r i s e d  t h a t  h e  had t a l k e d  about  
p o s s i b l e  de f ense s?  (Ob jec t i on ,  r e q u e s t  f o r  prosecu- 
t o r i a l  reprimand and f o r  m i s t r i a l ) .  (R .  1 2 4 6 ) .  

M S .  GEORGI,  p roceed ing  o u t s i d e  p r e sence  o f  t h e  j u r y :  

M s .  Georgi:  Judge,  i f  I may make it clear  f o r  your  Honor, 
t h e  grounds f o r  my motion f o r  m i s t r i a l  and my 
r e q u e s t  f o r  reprimanding t h e  p r o s e c u t o r ,  w h i l e  
a g r e a t  l a t i t u d e  may b e  alowed i n  cross examina- 
t i o n ,  w e  are d e a l i n g  w i th  t h e  l i f e  of  a c r i m i n a l  
de fendan t  and I s u b m i t  t o  t h e  Cour t  t h a t  f o r  
M r .  Ridge t o  i n f e r  something t h a t  h a s  no b a s i s  
and f a c t  whasoever, s p e c i f i c a l l y  t h a t  M r .  F a r i n a s  
had c o n s u l t e d  w i t h  o t h e r  (R.  1 2 4 9 )  i n d i v i d u a l s  
i n  t h e  Dade County J a i l .  There i s  no b a s i s  
whatsoever ,  Judge.  . . . it den i e s  my c l i e n t  
a r i g h t  t o  c o n f r o n t  ev idence  t o  t h a t  e f f e c t ,  i t  
den i e s  him a f a i r  t r i a l  and it den i e s  him due 
p roces s  of l a w .  . . . Secondly,  h e  r a i s e d  
i s s u e s  about  t h e  innuendo concern ing  D r .  Roth- 
enberg  and M i a m i  Beach and t hey  have no  f a c t u a l  
b a s i s  whatsoever .  . . . 

M r .  Ridge: F i r s t  of  a l l ,  your  Honor, M s .  Georgi  (R. 1250) 
i s  r i g h t .  There i s  no b a s i s  f o r  m e  a s k i n g  t h o s e  
q u e s t i o n s  as t o  whether  o r  n o t  t h e  Defendant 
c o n f e r r e d  w i t h  anyone i n  t h e  Dade County J a i l  b u t  
f o r  t h e  b a s i s  o f  t h e  grounds upon common s e n s e ,  
and I t h i n k  t h i s  j u r y  can t a k e  t h e i r  own common 
s e n s e  and b a s e  i t  and i n f e r  an op in ion .  . . . 
. . . Secondly ,  t h e r e  may very  w e l l  b e  some 
ev idence  concern ing  t h e  r e p u t a t i o n  of t h i s  p a r t i -  
c u l a r  d o c t o r  and I choke on t h e  words when I say  
them, t h i s  p s y c h o l o g i s t  who p e r p e t r a t e s  a f r a u d  
on t h e  j u r y  and t h i s  Cour t .  Concerning t h e  doctor 
and t h e  reasons  why h e  l e f t  h i s  employment w i t h  
t h e  C i t y  of M i a m i  Beach, and I can b r i n g  i n  peop le  
i n  t h e  form of  r e p u t a t i o n a l  ev idence  and I w i l l  
b e  happy t o  p u t  (R.  1251) t h a t  on f o r  M s .  Georgi  
and s h e  can l i s t e n  t o  t h e  r e p u t a t i o n  o f  t h a t  
p a r t i c u l a r  cloctor and w e  can add re s s  t h e  i s s u e  
a t  t h a t  t i m e .  
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The p r o s e c u t o r  w a s  then  a l lowed t o  resume cross examina- 

t i o n  and engaged i n  conduct  which i s  o f  such importance t o  a dea th  

row defendan t ,  t h a t  w e  i n c l u d e  same h e r e  as fo l lows :  

Q. 

A. 

Q .  

A. 

Q.  

A. 

Q. 

A. 

Q .  

A. 

Q.  

A. 

Q .  

A. 

Doctor ,  d i d  you e v e r  work fo r  t h e  C i t y  of 
M i a m i  Beach? 

Y e s  s i r .  

I n  what c a p a c i t y ?  (R .  1 2 4 0 ) .  

I n  psychology.  

When d i d  you work fo r  them? 

I t  w a s  a 7 y e a r  p e r i o d  from t h e  e a r l y  5 0 ' s  t o  
l a t e  6 0 ' s .  

And d i d  t h e r e  come a t i m e  when you t e rmina t ed  
o r  you cea sed  your  employment r e l a t i o n s h i p  
w i t h  t h e  C i t y  of M i a m i  Beach? 

Yes sir .  The c i t y  closed t h e  o f f i c e  because  they  
f e l t  t h a t  t h e r e  was o t h e r  s e r v i c e s  t h a t  shou ld  
b e  p rov ided  a t  a county l e v e l  r a t h e r  t han  a 
munic ipa l  l eve l  so  they  d i d  n o t  i n c l u d e  it i n  
t h e  n e x t  budget .  

D o  you know whether  o r  n o t  t h e  C i t y  of M i a m i  
Beach t e rmina t ed  you because  t h e  C i t y  of  M i a m i  
Beach f e l t  t h a t  you were e t h i c a l l y  and pur-  
pose ly  r e f e r r i n g  p r i v a t e  p a t i e n t s  t o  y o u r s e l f  
a f t e r  you had made c o n t a c t  w i t h  t h o s e  p a t i e n t s  
as an employee of t h e  C i t y  o f  M i a m i  Beach? 

N o .  T h a t ' s  a b s o l u t e l y  n o t  t r u e  and it c o u l d n ' t  
have happened because  t h e  C i t y  o f  M i a m i  Beach 
w a s  s e r v i c i n g  peop le  who were n o t  a b l e  t o  a f f o r d  
p r i v a t e  f e e s  and they  had t o  b e  s c r eened  as b e i n g  
e l i g i b l e  f o r  p u b l i c  s e r v i c e  because  they  on ly  
p rov ided  s e r v i c e  f o r  t h o s e  and t h e r e  w a s  no way 
fo r  m e  t o  r e f e r  t h o s e  ( R .  1 2 4 1 )  i n d i g e n t  peop le  
t o  anyone. 

So as f a r  as you are concerned,  you d i d  no th ing  
u n e t h i c a l  i n  t h a t  i n s t a n c e ?  

I have never  been u n e t h i c a l ,  s i r .  

I a m  n o t  a s k i n g  you t h a t ,  d i d  you ac t  u n e t h i c a l l y  
i n  t h a t  s i t u a t i o n ?  
N o  s i r .  (R .  1 2 4 2 ) .  
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The Court:  

M r .  
Gonzalez: 

The Court:  

M r .  Ridge: 

M r  . 
Gonzalez: 

If  you want t h e  m i s t r i a l ,  okay. I a m  going t o  
l e t  him make good on h i s  o f f e r .  I f  you can 
make good I w i l l  deny it. 

T h a t ' s  on one ground judge,  on t h e  two grounds --- 
The f i r s t  ground I a m  going t o  deny. The second 
one s h e  wants a m i s t r i a l  because of something 
t h a t  he  brought  up about  t h e  d o c t o r ' s  r e p u t a t i o n .  
(R.  1 2 5 2 ) .  If you want I w i l l  s t r i k e  t h a t  e v i-  
dence and i f  you want your m i s t r i a l  then I t h i n k  
i t ' s  t o t a l l y  --- 
Judge,  i n  t h e  f i r s t  p l a c e  t h a t  would be  i rrele-  
van t ,  something t h a t  happened long ago. 
Twenty y e a r s ,  Judge. 

30 y e a r s  ago. 

M s .  Georgi: . . . I would t a k e  t h e  m i s t r i a l .  ( R .  1 2 5 3 ) .  

I t  i s  e v i d e n t  t h a t  t h e  p rosecu to r  i n  h i s  cross examina- 

0 t i o n  of t h e  d o c t o r ' s  employment w i th  t h e  C i t y  of M i a m i  Beach i n  

t h e  5 0 ' s  o r  6 0 ' s  w a s  a t t empt ing ,  what if done f a i r l y  and w i t h i n  

t h e  r u l e s ,  could have been impeachment. 

However, t h e  p rosecu to r ,  i n  an a t t empt  t o  r e b u t  t h e  

defense  motion, s t a t e d :  "Judge, i n  t h e  f i r s t  p l a c e  t h a t  would be  

i r r e l e v a n t ,  something t h a t  happened t h a t  long ago. Twenty y e a r s  

ago. (R.  1 2 5 3 ) .  

I f ,  i n  f a c t  any such impeachment was proper ,  ou r  evidence 

code sets f o r t h  t h e  a p p r o p r i a t e  manner i n  which t o  proceed. Sec t ion  

9 0 . 4 0 4 ( 1 )  of  t h e  F l o r i d a  S t a t u t e s  p rov ides  i n  p a r t :  

Evidence of  a pe r son ' s  c h a r a c t e r  o r  a t r a i t  
of h i s  c h a r a c t e r  i s  inadmis s ib l e  t o  prove 
t h a t  he  a c t e d  i n  conformity wi th  i t  on a 
p a r t i c u l a r  occas ion ,  except :  

(c)  Evidence of t h e  c h a r a c t e r  of  a w i t n e s s  as 
provided i n  Sec t ions  90 .608  - 90.610.  
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S e c t i o n  9 0 . 6 0 8  p rov ide s  i n  p a r t :  

Any p a r t y ,  e x c e p t  t h e  p a r t y  c a l l i n g  t h e  
w i t n e s s ,  may a t t a c k  t h e  c r e d i b i l i t y  of 
a w i t n e s s  by: 

(a)  I n t r o d u c i n g  s t a t e m e n t s  o f  t h e  w i t n e s s  
which are i n c o n s i s t e n t  w i t h  h i s  p r e s e n t  
t e s t imony  . 
(b)  Showing t h a t  t h e  w i t n e s s  i s  b i a s e d .  

(c) A t t a c k i n g  t h e  c h a r a c t e r  o f  t h e  w i t n e s s  i n  
accordance  w i t h  t h e  p r o v i s i o n s  o f  S e c t i o n s  
9 0 . 6 0 9  o r  90.610. 

C l e a r l y ,  sub- paragraphs  (a) and (b)  are n o t  i nvo lved  i n  

t h e  t y p e  o f  o f  q u e s t i o n s  propounded by t h e  p r o s e c u t i o n .  

S e c t i o n  90.609 p rov ide s  i n  p a r t :  

A p a r t y  may a t t a c k  o r  s u p p o r t  t h e  c r e d i b i l i t y  
o f  a w i t n e s s ,  i n c l u d i n g  an accused ,  by ev idence  
i n  t h e  form o f  r e p u t a t i o n ,  e x c e p t  t h a t :  

(1) The ev idence  may r e f e r  on ly  t o  c h a r a c t e r  
r e l a t i n g  t o  t r u t h f u l n e s s .  

S e c t i o n  9 0 . 6 1 0  p e r t a i n s  o n l y  t o  c o n v i c t i o n  o f  c e r t a i n  

crimes as impeachment and is  t o t a l l y  uninvolved i n  t h i s  matter. 

While it i s  t r u e  t h a t  S e c t i o n  90.405 o f  t h e  F l o r i d a  

S t a t u t e s  allows op in ion  ev idence  which d e p a r t s  from t h e  u s u a l  

contemporary p r a c t i c e  fo l lowed  i n  F l o r i d a ,  which l i m i t s  t e s t imony  

t o  r e p u t a t i o n ,  S e c t i o n  90.405, t h i s  s e c t i o n  i s  a p p l i c a b l e  when 

c h a r a c t e r  i s  one o f  t h e  f a c t s  n e c e s s a r y  t o  e s t a b l i s h  a l i a b i l i t y  

o r  d e f e n s e  o r  i s  a f a c t o r  i n  t h e  measure of damages. When char-  

acter  i s  used c i r c u m s t a n t i a l l y  and hence  occup i e s  a lesser s t a t u s  

i n  t h e  case, proof  may b e  on ly  by r e p u t a t i o n  and op in ion .  

. . . Evidence o f  s p e c i f i c  i n s t a n c e s  o f  conduct  
i s  t h e  most conv inc ing .  A t  t h e  same t i m e  it 
p o s s e s s e s  t h e  g r e a t e s t  c a p a c i t y  t o  a rouse  
p r e j u d i c e ,  confuse ,  s u r p r i s e ,  o r  consume t i m e .  
S e c t i o n  90.405, F l o r i d a  S t a t u t e s ,  Law Rev is ion  
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Counc i l  Note - 1 9 7 6  (Under l in ing  o u r s ) .  

I n  t h e  case a t  b a r ,  no a t t e m p t ,  even a f t e r  t h e  defense  

motion f o r  m i s t r i a l  w a s  den ied ,  was made by t h e  p r o s e c u t i o n  t o  

b r i n g  i n  w i t n e s s e s  which would s u p p o r t ,  i f  a v a i l a b l e ,  h i s  s c u r r i -  

lous a t t a c k  on t h e  de fense  w i t n e s s .  W e  s u b m i t ,  t h e  t r i a l  Cour t  

abused i t s  d i s c r e t i o n  i n  a l l owing  t o  s t a n d  t h i s  t o t a l l y  improper,  

and as t h e  Law Revis ion Counci l  Note d e f i n e s ,  a r o u s a l  o f  ' 'pre- 

j u d i c e "  and con fus ion ,  p a r t i c u l a r l y  where t h e  Defendan t ' s  l i f e  

w a s  a t  s t a k e .  

The clear weigh t  o f  a u t h o r i t y  a l l ows  on ly  
t h e  g e n e r a l  r e p u t a t i o n  o f  t h e  w i t n e s s  i n  
t h e  community t o  b e  admis s ib l e .  Antone v. 
S t a t e ,  382 So. 2d 1205 a t  pp. 1 2 1 3 ,  1 2 1 4  
(Fla. 1980) ,  c i t i n g  C. McCormick, Evidence,  
S e c t i o n  4 4  (2d Ed. 1 9 7 2 ) .  

I n  Fu l ton  v. S t a t e ,  335 So. 2d 2 8 0 ,  284  ( F l a .  1 9 7 6 1 ,  

t h i s  Cour t  h e l d  t h a t  a l l owing  t h e  s ta te ,  over  o b j e c t i o n ,  t o  cross 
a 

examine a defense  w i t n e s s  as t o  a pending charge  o f  second degree  

murder a g a i n s t  t h e  w i t n e s s  w a s  improper and,  as t h e  w i t n e s s '  tes- 

timony went t o  t h e  h e a r t  o f  t h e  d e f e n d a n t ' s  c l a i m  of s e l f  de f ense ,  

the error cou ld  n o t  be  h e l d  harmless .  

The Fu l ton  case w a s  c i t e d  w i t h  approva l  i n  Chavers v. 

S ta te ,  380 So. 2d 1180 ( 5 t h  DCA 19801, where t h e  Cour t  s t a t e d  a t  

page 1181: 

I f  t h e  w i t n e s s  had been s u f f i c i e n t l y  d i s-  
c r e d i t e d  . . . i n  t h e  minds o f  t h e  j u r o r s ,  
t h e  u l t i m a t e  r e s u l t  of t h e  case cou ld  have 
been e n t i r e l y  d i f f e r e n t .  W e  do n o t  s ay  t h a t  
it would have o r  shou ld  have been d i f f e r e n t ;  
w e  merely h o l d  t h a t  i f  t h e  correct r u l e  o f  
ev idence  had been a p p l i e d ,  it could  have been.  
C i t i n g  F u l t o n  v. S t a t e ,  sup ra .  
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The Chavers op in ion  went on t o  say:  

The defense  w i t n e s s '  test imony i n  t h e  
p r e s e n t  case went t o  t h e  h e a r t  of  
a p p e l l a n t ' s  defense ;  t h e r e f o r e ,  t h e  
e r r o r  i n  a l lowing  t h e  improper evidence 
w a s  n o t  harmless. 

I n  t h e  Chavers case, the  prosecu t ion  w a s  allowed t o  cross 

examine de fendan t ' s  key wi tnes s  t o  t h e  e f f e c t  t h a t  f o r  $100 .00  he 

went t o  bed wi th  a m a l e  defendant  i n  ano the r  t r i a l .  I n  t h e  case a t  

b a r ,  t h e  p r o s e c u t i o n ' s  cross examination,  which i n c i d e n t a l l y  w a s  

t o t a l l y  o u t s i d e  t h e  redirect examination,  asked t h e  key defense  

w i tnes s  whether he  w a s  t e rmina ted  as a psycho log i s t  by t h e  C i ty  of  

M i a m i  Beach because t h e  C i t y  f e l t  he  was u n e t h i c a l  i n  r e f e r r i n g  

p r i v a t e  p a t i e n t s  t o  h imse l f .  When t h e  w i tnes s  expla ined ,  t h e  

p rosecu to r  fol lowed with:  

Q. So f a r  as you were concerned you d i d  
no th ing  u n e t h i c a l  i n  t h a t  i n s t a n c e ?  

When t h e  w i tnes s  answered, "1 have never  been u n e t h i c a l ,  

s i r ,  'I t h e  p rosecu to r  counte red  wi th :  

Q.  I a m  n o t  ask ing  you t h a t ,  d i d  you ac t  u n e t h i c a l l y  
i n  t h a t  s i t u a t i o n ?  (R .  1 2 4 2 ) .  

W e  know t h a t  p rosecu to r s  are s o m e t i m e s  prone t o  o v e r k i l l ,  

b u t  c e r t a i n l y  j u s t i c e  r e q u i r e s  t h a t  t h i s  Defendant, who might have 

had a d i f f e r e n t  r e s u l t ,  a t  

n o t  be  entombed because of 

w i tnes s .  

The p rosecu t ion ,  

on t h i s  doctor 's  i n t e g r i t y  

l eas t  i n  t h e  pena l ty  phase of t h e  t r i a l ,  

improper d i s c r e d i t i n g  of h i s  key defense  

a f t e r  i t s  d e v a s t a t i n g l y  improper attack 

asked t h i s  doc to r ,  and only him: 

Q. Doctor,  would you be  s u r p r i s e d  i f  he  t a l k e d  
t o  i n d i v i d u a l s  over  i n  t h e  j a i l  a l r eady  
about  p o s s i b l e  defenses i n  t h i s  case? 
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A.  N o ,  I wouldn ' t  be  s u r p r i s e d .  

Q. You wouldn ' t  be  s u r p r i s e d  t h a t  he had t a l k e d  
about  p o s s i b l e  defenses?  

Defense o b j e c t i o n ,  r eques t  f o r  p r o s e c u t o r i a l  reprimand 

and f o r  m i s t r i a l .  (R .  1246) .  

This  l i n e  o f  ques t ion ing ,  i f  p roper ,  b u t  w e  submit  it 

w a s  n o t ,  as n o t  one s c i n t i l l a  of  evidence had been in t roduced  by 

t h e  S ta te  i n  i t s  case  i n  c h i e f ,  could have been asked of  va r ious  

o t h e r  doc to r s  and indeed c o r r e c t i o n a l  and p o l i c e  o f f i c e r s .  However, 

it was no t .  The p rosecu to r ,  f e e l i n g  h e  had des t royed  t h i s  w i tnes ,  

aga in  o v e r k i l l e d  and went f o r  t h e  Defendant ' s  j u g u l a r .  L e s t  o u r  

c h a r a c t e r i z a t i o n  of  t h e  p rosecu to r  be  cons idered  in tempera te ,  

l e t  us examine a p o r t i o n  of h i s  response t o  t h e  o b j e c t i o n :  

F i r s t  of  a l l ,  your  Honor ( R .  12501, M s .  Georgi 
i s  r i g h t .  There i s  no b a s i s  f o r  m e  ask ing  
t h o s e  q u e s t i o n s  as t o  whether o r  n o t  t h e  Defen- 
dan t  con fe r r ed  wi th  anyone else i n  t h e  Dade 
County J a i l ,  b u t  f o r  t h e  b a s i s  of  t h e  grounds 
upon common s e n s e ,  and I t h i n k  t h i s  j u r y  can 
t a k e  t h e i r  own common sense  and base  it and 
i n f e r  an op in ion .  . . . (R. 1251) .  

Obviously, t h i s  game of  l i f e  and dea th  played by t h e  

p rosecu to r  had no r u l e s .  The c o n s t i t u t i o n a l  p rov i s ions  a t  t h e  

f e d e r a l  and s t a t e  l e v e l  guaran tee  a f a i r  and i m p a r t i a l  t r i a l .  

C e r t a i n l y  a Defendant i n  a f i r s t  degree  murder case, a c t u a l l y  " i n  

t h e  v a l l e y  of t h e  shadow of  d e a t h , "  should  f e a r  no e v i l  d e r e l i c t i o n  

from b a s i c  t e n e t s  of  o u r  democracy. H i s  counse l ,  u n f e t t e r e d  by 

p r e j u d i c i a l  e r r o r ,  should be  a b l e  t o  s t a n d  b e f o r e  a j u r y  and ask 

f o r  h i s  l i f e .  To impede t h a t  b a s i c  humane r i g h t  provided by ou r  

law is  fundamentally repugnant t o  i t s  sa feguards .  
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I V  . - 

I T  WAS FUNDAMENTAL ERROR FOR THE 
TRIAL COURT TO ENTER JUDGMENT ON 
THE VERDICTS ON COUNTS I1 AND I11 
OF THE INDICTMENT AND TO SENTENCE 
DEFENDANT THEREON. 

Count I1 of  t h e  Ind i c tmen t  charged t h e  Defendant  w i th  

k idnapp ing  du r ing  t h e  commission o f  which t h e  Defendant  . 
c a r r i e d ,  d i s p l a y e d ,  used,  t h r e a t e n e d ,  o r  a t t emp ted  t o  use  a 

weapon or  f i r e a r m ,  t o  w i t :  

775.087 F l o r i d a  S t a t u t e s  . . . (R .  1 9 0 0 ) .  

. . 

a p i s t o l ,  i n  v i o l a t i o n  o f  787.01 and 

S e c t i o n  7 8 7 . 0 1  i s  t h e  k idnapp ing  s t a t u t e  and S e c t i o n  

775.087 i s  t h a t  p o r t i o n  o f  t h e  F l o r i d a  S t a t u t e s  t h a t  makes posses-  

s i o n  o r  use  o f  a weapon a f e lony  r e c l a s s i f i c a t i o n  and ca l l s  f o r  a 

mandatory minimum o f  t h r e e  y e a r s .  

Count 111 of t h e  Ind i c tmen t  charges  t h e  commission o f  

b u r g l a r y  o f  a conveyance and t h a t  i n  t h e  cou r se  o f  committ ing same 

'I. . . t h e  de f endan t  w a s  armed o r  d i d  a r m  h imse l f  w i t h  a dangerous 

weapon, t o  w i t ,  a p i s t o l .  . . I '  (R .  1 9 0 0 ) .  

The Defense made a Motion t o  Suppress  Defendan t ' s  Con- 

f e s s i o n s ,  Admissions and S ta tements  (R .  2376-23771, which w a s  den ied .  

The j u r y  r e t u r n e d ,  i n  a d d i t i o n  t o  Count I of  t h e  I n d i c t -  

ment, t h e  fo l l owing  v e r d i c t s :  

A. A s  t o  Count I1 o f  t h e  Ind i c tmen t ,  g u i l t y  o f  k id-  
napping w i t h  a f i r e a r m .  (R .  2556) .  

B. A s  t o  Count I11 o f  t h e  Ind i c tmen t ,  g u i l t y  o f  b u r g l a r y  
w i t h  a f i r e a r m .  (R .  2557) .  

The Cour t  s en t enced  Defendant  on Count I1 o f  t h e  I n d i c t -  

. . as t h e  ment t o  l i f e  and t o  t h e  mandatory minimum o f  3 y e a r s  ". 
Defendant  pos se s sed  a f i r e a rm ."  (R .  2599) .  
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The Cour t  f u r t h e r  s en t enced  Defendant  on Count I11 t o  

l i f e  and t o  t h e  mandatory minimum of  3 y e a r s ,  ". . . as t h e  Defen- 

d a n t  possessed  a f i r ea rm. "  (R .  2 6 0 0 ) .  The 3-year mandatory mini- 

mum i n  Count I11 w a s  t o  run concu r r en t  w i t h  s a m e  i n  Count 11. 

a 

W e  t h i n k  it r e a d i l y  appa ren t  from Counts I1 and I11 o f  

t h e  Ind ic tment  t h a t  a f i r e a r m  w a s  an  i n t e g r a l  e lement  of  t h e  corpus  

d e l e c t i  o f  each Count. 

Count 11, kidnapping,  i s  o r d i n a r i l y  a f i r s t  degree  f e l -  

ony, b u t  Defendant w a s  charged w i t h  occas ion ing  same by t h e  use o f  

a weapon, which r e c l a s s i f i e d  i t  under S e c t i o n  775.087 (a )  t o  a 

l i f e  f e lony  f o r  which he  w a s  sen tenced .  

Count 111, b u r g l a r y ,  i s  a lso o r d i n a r i l y  a f i r s t  degree  

f e l o n y ,  b u t  Defendant  was charged w i t h  b e i n g  armed a t  t h e  t i m e  of  

t h e  commission o f  t h e  c r i m e  which a l so  reclassif ied i t  as a l i f e  

f e lony  under S e c t i o n  775.087 f o r  which h e  w a s  sen tenced .  
a 

The on ly  eye  w i t n e s s  t o  t h e  b u r g l a r y  and kidnapping w a s  

Magaly D i a z ,  t h e  s i s t e r o f  t h e  deceased,  E l s i d i a  Landin. M s .  D i a z  

w a s  i n  t h e  automobi le  t h a t  E l s i d i a  w a s  d r i v i n g  and from which s h e  

went w i t h  Defendant .  Nowhere i n  h e r  tes t imony d i d  s h e  e v e r  t es t i-  

fy  t h a t  when Defendant  approached t h e  v e h i c l e  h e  had d i s p l a y e d ,  o r  

i n  any manner e x h i b i t e d  o r  used a f i r ea rm.  ( R .  836-851). There 

w a s  no o t h e r  w i t n e s s  t o  any p a r t  of  t h e  occur rence  t h e r e a f t e r  u n t i l  

t h e  deceased w a s  seen  running away from Defendant and h i s  ca r ,  

some d i s t a n c e  from where E l s i d i a  l e f t  t h e  car i n  which s h e  had been 

s topped  w i t h  h e r  s ister .  N o  one t e s t i f i e d  as t o  a weapon i n  D e-  

f e n d a n t ' s  car w h i l e  he  w a s  d r i v i n g  w i th  E l s i d i a ,  t h e  deceased.  
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The armed bu rg l a ry ,  i f  any, could only  have occur red  

where t h e  armed kidnapping would have occur red ,  t h a t  i s ,  t h e  s p o t  

where Defendant s topped E l s i d i a  and h e r  sister Magaly, i n  t h e i r  

f a t h e r ' s  car. 

The t w o  confess ions  admi t ted  i n  evidence over  o b j e c t i o n  

(R.  9 8 2 ,  1 0 9 1 1 ,  were t h e  only  evidence i n  t h e  record  t h a t  a t  t h e  

t i m e  of t h e  commission of  t h e  bu rg l a ry  and kidnapping t h e  Defendant 

had a weapon concealed i n  his waistband.  The defense  Motion t o  

suppress  t h e  con fes s ions  s a i d  they were n o t  suppor ted  by proof of 

t h e  corpus d e l e c t i .  (R.  2377).  The admission of t h e  t w o  confess ions  

over o b j e c t i o n ,  when t h e  only  eye wi tnes s  t o  t h e  commission of t h e  

kidnapping and bu rg l a ry  never  connected a weapon a t  t h a t  t i m e  and 

p l a c e  wi th  t h e  Defendant i s  a f l a g r a n t  v i o l a t i o n  of  t h e  corpus 

delect i  r u l e  which s tates t h a t  ' I .  . . b e f o r e  a Defendant ' s  con- 

f e s s i o n  can be  admi t ted  i n t o  evidence a t  a c r i m i n a l  t r i a l ,  t h e r e  0 
must be  proof by s u b s t a n t i a l  evidence of t h e  corpus d e l e c t i  of t h e  

crime independent of  t h e  s t a t emen t .  . . . F l a .  Dept. o f  Law En- 

forcement v. Dukes, 484 So. 2d 645 ( 4 t h  DCA 1986) ,  c i t i n g  Stone v. 

S ta te ,  378 So. 2d 765 ( F l a .  1980) .  

A conv ic t ion  s o l e l y  based  on a p p e l l a n t ' s  confess ion  i s  

p r o h i b i t e d  by t h e  w e l l  e s t a b l i s h e d  corpus delecti  doc t r ine .  R u i z  

v. S ta te ,  388 So. 2d 610 (3 rd  DCA 1980) ,  rev. denied 392 So. 2d 

1380 (F l a .  1 9 8 1 ) .  

I n  Harr ison v. S t a t e ,  483 So. 2d 757, (2nd DCA 19861, 

t h e  Defendant appealed h i s  conv ic t ion  of  possess ion  of  a f i r e a r m  

by a convic ted  f e l o n .  The Court  opined a t  page 758: 
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Before  a d e f e n d a n t ' s  con fe s s ion  can be  
admi t t ed  i n t o  ev idence ,  t h e  s t a t e  must 
prove by s u b s t a n t i a l  ev idence  t h e  corpus  
d e l e c t i  o f  t h e  crime independent  o f  t h e  
s t a t e m e n t .  . . None of  t h e  s t a t e  w i t n e s s e s  
observed a p p e l l a n t  i n  pos se s s ion  of  a gun. 

I n  t h e  case a t  b a r ,  they  d i d  as t o  t h e  murder, b u t  n o t  

as t o  armed kidnapping and armed b u r g l a r y .  

F l o r i d a  v .  Hepburn, 460 So. 2d 4 2 2  ( 5 t h  DCA 1984) w a s  

t o  t h e  same e f f e c t ,  and c i t e d  S t a t e  v. A l l en ,  335 So. 2d 823 ( F l a .  

1 9 7 6 1 ,  Nelson v. S ta te ,  372 So. 2d 9 4 9  (2nd DCA 1 9 7 9 )  cer t .  den ied  

396 So. 2d 1130 ( F l a .  19811, McQueen v. S t a t e ,  304 So. 2d 501 ( 4 t h  

DCA 1 9 7 4 ) ,  cert.  den ied  315 So. 2d 193 ( F l a .  1975 ) .  

W e  are n o t  r e s p o n s i b l e  f o r  t h e  Counts as c o n s t r u c t e d .  

The S t a t e  cou ld  have charged s imple  k idnapping and b u r g l a r y ,  b u t  

they  chose  t o  charge  t h o s e  crimes when committed were accomplished 

0 w i t h  a weapon. They cou ld  have proved t h e  s i m p l e r  charges  w i t h o u t  

a con fe s s ion  b u t  they  chose  t h e  more d i f f i c u l t  and under t h e  test i-  

mony i n  t h i s  case, t h e  imposs ib le  corpus  d e l e c t i ,  s a n s  con fe s s ions  

of  armed crimes. 

The Cour t  i n s t r u c t e d  t h e  j u r y  as t o  a f i r e a r m  carried 

i n  t h e  cou r se  of a kidnapping ( R .  25261, a l s o  t h e  lesser o f f e n s e  o f  

f a l s e  imprisonment, and i f  a weapon is used ( R .  25281, and b u r g l a r y  

w h i l e  armed. ( R .  2531) .  

H e  w a s  conv i c t ed  o f  armed kidnapping and armed b u r g l a r y  

which c o n v i c t i o n s  w e r e  cons ide red  as f a c t o r s  i n  agg rava t i on  and 

e n t e r e d  t h e  fo l l owing  Finding:  

The c a p i t a l  f e lony  (murder) w a s  committed 
w h i l e  t h e  defendan t  w a s  engaged i n  t h e  commission 
of a kidnapping.  The j u r y  found t h e  defendan t  
g u i l t y  of armed b u r g l a r y  and armed kidnapping.  (R.  2603) .  
(Under l in ing  o u r s ) .  
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Thus, w i t h o u t  independen t  proof  o f  an  armed de fendan t  

0 i n  t h e  commission of k idnapp ing  and b u r g l a r y ,  a c o n f e s s i o n  w a s  

admit ted,  a j u r y  w a s  i n s t r u c t e d  abou t  firearms, t h e i r  verdic t  

a f f i rmed t h e  u se  of a firearm, t h e  Cour t  found t h e  armed convic-  

t i o n s  as a factor i n  agg rava t i on  and the  p e n a l t i e s  were enhanced. 

W e  r e s p e c t f u l l y  s u b m i t ,  t h i s  is h a r d l y  ha rmless  error. 
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THE COURT ERRED I N  I T S  DENIAL OF 
DEFENSE MOTIONS TO: 

A. BAR EVIDENCE, ARGUMENT AND 
INSTRUCTION THAT A CIRCUM- 
STANCE OF AGGRAVATION I N  
THIS CASE WAS THAT THE 
MURDER WAS H E I N O U S ,  ATROCIOUS 
AND CRUEL, AND, 

B. THAT THE MURDER WAS COLD, 
CALCULATED, AND PREMEDITATED 
WITHOUT JUSTIFICATION. 

The f a c t s  on which t h e  p rosecu t ion  r e l i e d  i n  s e e k i n g  

a p p l i c a b i l i t y  of  t h e s e  f a c t o r s ,  i d e n t i f i e d  h e r e i n  as A and B ,  s t e m  

from Defendant c o n f r o n t i n g  h i s  e s t r a n g e d  common l a w  w i f e  on a w e l l  

t r a v e l e d  roadway d u r i n g  morning t r a f f i c ,  a rgu ing ,  o r d e r i n g  h e r  o u t  

o f  h e r  car and i n t o  h i s ,  p o s s i b l y  g rabb ing  h e r  by t h e  a r m ,  cont inu-  

i n g  t h e i r  argument as they  drove.  Within moments, a f t e r  t h e  v i c t i m  

promised t o  r e t u r n  t o  F a r i n a s  t o  s t a r t  over ,  s h e  ran from t h e  car. 

F a r i n a s  fo l lowed,  c a r r y i n g  a gun and s h o t  h e r  t h r e e  t i m e s ,  f i r s t  i n  

t h e  back and then  t w i c e  i n  t h e  head.  According t o  t h e  medical  ex- 

aminer ,  t h e  pa in  a s s o c i a t e d  w i t h  t h e  f i r s t  s h o t  w a s  m i n i m a l  -- l i k e  

a k i c k ,  and dea th  w a s  i n s t an t aneous  w i t h  t h e  subsequen t  s h o t s .  The 

e n t i r e  t ransact ion  occu r r ed  i n  seconds .  

A. 

Th i s  C o u r t  h a s  vaca t ed  t h e  dea th  p e n a l t y  i n  several cases 

i n  which t h e  agg rava t i ng  f a c t o r  o f  he inous ,  a t roc ious  and c r u e l  had 

been e r roneous ly  found a p p l i c a b l e  by t h e  t r i a l  cour t  i n  s i t u a t i o n s  

analagous  t o  t h e  case a t  b a r  i n  t h a t  they  involve argument among 
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f r i e n d s  o r  spouses ,  sudden v i o l e n t  ac ts ,  and r e l a t i v e l y  qu ick  

dea th .  
a 

I n  Kampff v. S t a t e ,  371 So. 2d 1 0 0 7  ( F l a .  1 9 7 9 1 ,  t h e  

p e n a l t y  w a s  vaca t ed  f o r  a murder by the r e j e c t e d  spouse  who, l i k e  

F a r i n a s ,  w a s  obsessed  by t h e  g o a l  o f  r e u n i t i n g .  The v i c t i m  w a s  

s h o t  t h r e e  t i m e s  i n  f r o n t  of w i t n e s s e s  i n  a r e t a i l  bakery .  

I n  R o s s  v.  S t a t e ,  4 7 4  So. 2d 1170  ( F l a .  19851, where 

dea th  of  t h e  w i f e  o ccu r r ed  as a r e s u l t  o f  b ludgeoning,  even though 

t h e  murder w a s  found t o  be  he inous ,  t h e  p e n a l t y  w a s  vaca t ed  i n  view 

o f  t h e  f a c t  t h a t  t h e  k i l l i n g  w a s  t h e  r e s u l t  o f  an angry domestic 

d i s p u t e  i n  which t h e  v i c t i m  realized t h a t  t h e  Defendant ,  l i k e  F a r i n a s ,  

w a s  hav ing  d i f f i c u l t y  c o n t r o l l i n g  h i s  emotions.  

The r e c e n t  op in ion  o f  t h i s  Cour t  i n  I r i z a r r y  v. S t a t e ,  

(11 FLW 568 Nov. 7 ,  1 9 8 6 ,  C a s e  N o .  6 6 , 9 4 7 ) ,  demonstra tes  how care- 

f u l l y  t h e  t r i a l  c o u r t  shou ld  s c r u t i n i z e  t h e  agg rava t i ng  f a c t o r  of  

he inous ,  a t r o c i o u s  and c r u e l  i n  a s i t u a t i o n  which r e s u l t s  from a 

p a s s i o n a t e l y  obsessed  r e j e c t e d  l o v e r  k i l l i n g  t h e  one who spurned 

him. M r .  I r i z a r r y  f a t a l l y  s t abbed  h i s  ex-wife and i n j u r e d  h e r  l o v e r ,  

w a s  s en t enced  t o  dea th  a f t e r  a f i n d i n g  o f  f o u r  agg rava t i ng  f a c t o r s  

( i n c l u d i n g  he inous ,  a t r o c i o u s  and c r u e l ) ,  b u t  t h i s  Cour t  vaca t ed  

t h e  dea th  s e n t e n c e  s t a t i n g ,  " fu r the rmore ,  from t h e  ev idence  pre-  

s e n t e d ,  t h e  j u r y  cou ld  have reasonab ly  b e l i e v e d  t h a t  a p p e l l a n t ' s  

crimes r e s u l t e d  from p a s s i o n a t e  obse s s ion . "  (11 FLW, 570 ) .  

Likewise ,  de fendan t  Sam Wilson 's  dea th  p e n a l t y  was over-  

t u r n e d  d e s p i t e  t h e  f i n d i n g  t h a t  t h e  murder i n  q u e s t i o n  w a s  he inous ,  

a t r o c i o u s  and c r u e l  where t h e  k i l l i n g  r e s u l t e d  from a h e a t e d  domest ic  

c o n f r o n t a t i o n .  Wilson v. S t a t e ,  493 So, 2d 1019  ( F l a .  1986) .  
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I n  L e w i s  v. S ta te ,  377 So. 2d 6 4 2  ( F l a .  1 9 7 9 ) ,  a f t e r  an  

argument, Defendant s h o t  h i s  f r i e n d  o f  twenty y e a r s  f i r s t  i n  t h e  a 
c h e s t  and then  i n  back du r ing  an a t t e m p t  t o  f l e e ,  i n  f r o n t  of  

v i c t i m ' s  c h i l d r e n .  Desp i t e  t h e  obvious  t r a g i c  s cene  of  t h e  k i l l -  

i n g ,  t h i s  Cour t  found it n o t  t o  f a l l  w i t h i n  t h e  purview of he inous ,  

a t r o c i o u s  and c r u e l .  

I n  B l a i r  v. S t a t e ,  406 So. 2d 1 1 0 8  ( F l a .  1 9 8 1 ) ,  t h e  

husband- defendant ' s  dea th  p e n a l t y  w a s  vaca ted  a f t e r  t h i s  Cour t  found 

f a c t o r  of he inous ,  a t r o c i o u s  and c r u e l  i n a p p l i c a b l e  t o  a s i t u a t i o n  

i n  which t h e  w i f e  w a s  k i l l e d  " i n s t a n t a n e o u s l y "  by t h r e e  gunshots  

t o  t h e  head and t hen  b u r i e d  i n  t h e  backyard.  

The fo l l owing  cases are o f f e r e d  as a d d i t i o n a l  au thor-  

i t y  t o  demonstra te  t h a t  t h e  case a t  b a r  does n o t  f a l l  w i t h i n  t h e  

paramete rs  of  t h e  he inous ,  a t r o c i o u s  and c r u e l  f a c t o r :  

1. 

2 .  

S ta te  v. Dixon, 283 So. 2d 1 ( F l a .  1973) 

I t  i s  o u r  i n t e r p r e t a t i o n  t h a t  he inous  means ex t remely  
wicked or  shock ing ly  e v i l ;  t h a t  a t r o c i o u s  means ou t-  
rageous ly  wicked and v i l e ;  and t h a t  c r u e l  means 
des igned  t o  i n f l i c t  a h igh  degree  o f  p a i n  w i th  u t t e r  
i n d i f f e r e n c e  t o ,  o r  even enjoyment o f ,  t h e  s u f f e r i n g  
of  o t h e r s .  What i s  i n t ended  t o  be  i nc luded  are t h o s e  
c a p i t a l  crimes where t h e  a c t u a l  commission of t h e  
c a p i t a l  f e lony  w a s  accompanied by such a d d i t i o n a l  acts  
as t o  set t h e  crime a p a r t  from t h e  norm of  c a p i t a l  
f e l o n i e s  - t h e  c o n s c i e n c e l e s s  o r  p i t i l e s s  crime which 
i s  u n n e c e s s a r i l y  t o r t u r o u s  t o  t h e  v i c t im .  Dixon, a t  9 .  

M i l l s  v. S t a t e ,  426  so. 2d 1 7 2  ( F l a .  1985) 

The c r i m i n a l  ac t  t h a t  u l t i m a t e l y  caused dea th  w a s  a 
s i n g l e  s h o t  from a shotgun.  The f a c t  t h a t  t h e  v i c t i m  
l i v e d  f o r  a couple  o f  hours  i n  undoubted p a i n  and knew 
t h a t  h e  w a s  f a c i n g  imminent d e a t h ,  h o r r i b l e  as t h i s  
p r o s p e c t  may have been,  does n o t  set  t h i s  s e n s e l e s s  
murder a p a r t  from t h e  norm o f  c a p i t a l  f e l o n i e s .  
M i l l s ,  a t  178. 
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3. Blanco v. S ta te ,  452 So. 2d 520 ( F l a .  1984) 

V i c t i m  s h o t  s i x  t i m e s  du r ing  home i n v a s i o n ,  
dying on t o p  o f  h i s  f o u r t e e n  y e a r  o l d  n i e c e  - 
f a c t o r  improper ly  found. 

4 .  Daaton v. S ta te ,  480 So. 2d 1 2 7 9  ( F l a .  1985) 

H. The capi ta l  f e lony  was e s p e c i a l l y  
he inous ,  a t r o c i o u s ,  o r  c r u e l .  

CONCLUSION: 

The a g g r a v a t i n g  c i rcumstances  does apply .  The 
ev idence  is  t h a t  an e lec t r ic  co rd  w a s  p u t  around 
t h e  v i c t i m ’ s  neck w h i l e  h e  w a s  d r i v i n g  t h e  car. 
Then h e  w a s  t r a n s p o r t e d  t o  a n o t h e r  s e c t i o n  of  
For t  Lauderdale  where h e  w a s  s t r a n g l e d  t o  dea th .  
Witnesses  t e s t i f i e d  t h a t  t h e  ep i sode  o f  k i l l i n g  
S a n t i  P. Campanella took 15 minutes and t h a t  
t h e  v ic t im begged and p leaded  f o r  h i s  l i f e  and 
t h a t  h e  s a i d  h e  would g i v e  them any th ing  they  
wanted i f  they  would l e t  him l i v e .  Witnesses 
a l so  t e s t i f i e d  t h a t  a f t e r w a r d s  t h e  Defendant 
James Thomas Deaton, s a i d  t h a t  w h i l e  t h e  v i c t i m  
begged f o r  h i s  l i f e ,  h e  t i g h t e n e d  t h e  co rd  u n t i l  
t h e  v i c t i m  s t a r t e d  s p i t t i n g  up blood.  
shows t h a t  t h e  Defendant  laughed and joked about  
how long  it took t h e  v i c t ime  t o  d i e .  The Defen- 
d a n t  enjoyed unmerc i fu l ly  t h e  p a i n  and s u f f e r i n g  
t h e  v i c t i m  w a s  f o r ced  t o  endure .  The re fo re ,  
t h i s  c r i m e  w a s  e s p e c i a l l y  c o n s c i e n c e l e s s ,  p i t i -  
less and u n n e c e s s a r i l y  t o r t u r o u s .  Deaton, a t  
1 2 8 2 .  

The ev idence  

5. Breedlove v. S ta te ,  413 So. 2d 1 ( F l a .  1982) 

The t r i a l  c o u r t  p r o p e r l y  found t h e  murder t o  be  
heinous  , a t r o c i o u s  and c r u e l .  Although dea th  
r e s u l t e d  from a s i n g l e  s t a b  wound, t h e r e  w a s  
tes t imony t h a t  t h e  v i c t i m  s u f f e r e d  c o n s i d e r a b l e  
p a i n  and d i d  n o t  d i e  immediately.  

6 .  S t e i n h o r s t  v. S t a t e ,  412  So. 2d 332 (F l a .  1982) 

F a c t o r  p r o p e r l y  found where v i c t i m s  were bound, 
gagged, and con f ined  i n  s m a l l  van b e f o r e  b e i n g  
s h o t  i n  s k u l l ,  execu t ion  s t y l e .  

7. Hooper v. S t a t e ,  476  So. 2d 1253 ( F l a .  1985) 

Factor p r o p e r l y  found where dea th  accomplished 
by t o r t u r o u s  s t r a n g u l a t i o n  a f t e r  numerous wounds. 
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Clark  v. S ta te ,  443 So. 2d 973 ( F l a .  1983) 

9.  

1 0 .  

11. 

1 2 .  

1 3 .  

1 4 .  

Factor improper ly  found where d i s a b l e d ,  
e l d e r l y  woman s h o t  du r ing  robbery and d i e d  
i n  t h e  p r e sence  of  h e r  husband. 

Bot toson v. State ,  443 So. 2d 9 6 2  ( F l a .  1983) 

Factor p r o p e r l y  found where v i c t i m  w a s  
abducted,  s t abbed  f o u r t e e n  t i m e s  i n  back and 
once i n  abdomen, and dea th  w a s  caused by 
be ing  run o v e r  w i t h  automobi le .  

Barc lay  v. S t a t e ,  343 So. 2d 1 2 6 6  ( F l a .  1 9 7 7 )  

F a c t o r  p r o p e r l y  found where v i c t i m  w a s  
s t abbed  w h i l e  begging f o r  mercy and then  
s h o t  t o  dea th  by s h o t s  t o  head.  

Johnson v. S ta te ,  465 So. 2d 499  ( F l a .  1985) 

F a c t o r  p r o p e r l y  found where dea th  caused by 
r e p e a t e d  s t r a n g u l a t i o n .  

Johnson v. S t a t e ,  4 9 7  So. 2d 863 ( F l a .  1 9 8 6 )  

Factor p r o p e r l y  found where e l d e r l y  v i c t i m  
w a s  s t abbed  deeply  f i v e  t i m e s  a f t e r  s t r angu-  
l a t i o n  and d i e d  s l owly .  

S c o t t  v. S ta te ,  4 9 4  So. 2 d  1134 ( F l a .  1986) 

Factor p r o p e r l y  found where v i c t i m  b r u t a l l y  
bea t en ,  t r a n s p o r t e d  t o  d e s e r t e d  area, r ega ined  
consc iousness ,  and bea t en  aga in .  

Kokal v. S t a t e ,  492  So. 2d 1317 ( F l a .  1986) 

F a c t o r  p r o p e r l y  found. Robbery v i c t i m s  made 
t o  march t o  murder s i t e  a t  gunpoint  t h e n  
bea t en  v i c i o u s l y  wh i l e  p l e a d i n g  f o r  l i f e .  

From t h e  f a c t s  it i s  r e a d i l y  appa ren t  t h a t  t h i s  w a s  n o t  

an execu t ion- type  no r  a c o n t r a c t  murder t o  s u s t a i n  t h e  charge  t h a t  

t h i s  w a s  a c o l d ,  c a l c u l a t e d ,  and premedi ta ted  murder, w i t h o u t  j u s t i -  

f i c a t i o n .  
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An examination of cases decided by t h i s  Court  as a p p l i e d  

0 t o  t h e  f a c t u a l  p a t t e r n  i n  t h e  case a t  b a r  a f f i r m s  o u r  p o s i t i o n  as 

i n  t h e  fo l lowing  cases: 

1. 

2 .  

3. 

4 .  

5.  
a 

6. 

Card v. S t a t e ,  453 So. 2d 1 7  (F la .  1984) 

Fac to r  p rope r ly  found where v i c t i m  taken from 
h e r  o f f i c e  a f t e r  be ing  m u t i l a t e d ,  d r iven  t o  
sec luded  area, k i l l e d  by c u t t i n g  of  t h r o a t .  

J e n t  v. S ta te ,  4 0 8  So. 2d 1 0 2 4  ( F l a .  1 9 8 1 )  

Fac to r  p rope r ly  found where v i c t i m  bea t en ,  
t r a n s p o r t e d ,  raped and then burned t o  dea th .  

Middleton v. S t a t e ,  426  So. 2d 5 4 8  ( F l a .  19 82 1 

Factor p rope r ly  found where defendant  s a t  f o r  hours  
ho ld ing  gun and t h i n k i n g  about  k i l l i n g  v ic t im.  

P h i l l i p s  v. S ta te ,  476 So. 2d 1 9 4  (F l a .  1985) 

F a c t o r  p rope r ly  found where v i c t im  s h o t  whi le  
f l e e i n g  a f t e r  having been s h o t  t w i c e  i n  i n i t i a l  
con f ron ta t ion .  

McCray v. S t a t e ,  4 1 6  so. 2d 804  ( F l a .  1 9 8 2 )  

" F i n a l l y ,  w e  conclude t h a t  t h i s  was n o t  a murder 
committed i n  a ' c o l d ,  c a l c u l a t e d ,  and premedi ta ted  
manner w i thou t  p r e t e n s e  of  moral o r  l e g a l  j u s t i f i c a -  
t i o n . '  Sec t ion  921.141(5) t i ) ,  F l a .  S t a t .  ( 1 9 7 9 ) .  
That  agg rava t ing  c i rcumstance o r d i n a r i l y  a p p l i e s  
i n  t hose  murders which are c h a r a c t e r i z e d  as execu- 
t i o n s  or c o n t r a c t  murders, a l though t h a t  d e s c r i p t i o n  
i s  n o t  in tended  t o  be  a l l - i n c l u s i v e . "  McCray, a t  807.  

Cannady v. S ta te ,  4 2 7  So. 2d 723 ( F l a .  1983) 

"During h i s  confess ion  a p p e l l a n t  exp la ined  t h a t  he  
s h o t  Carrier  because Carrier jumped a t  him. These 
s t a t emen t s  e s t a b l i s h  t h a t  a p p e l l a n t  had a t  leas t  a 
p r e t e n s e  of a moral o r  l e g a l  j u s t i f i c a t i o n ,  pro- 
t e c t i n g  h i s  own l i f e .  
The t r i a l  judge expressed  d i s b e l i e f  i n  a p p e l l a n t ' s  
s t a t e m e n t s  because t h e  v i c t i m  w a s  a q u i e t ,  unassuming 
m i n i s t e r  and because a p p e l l a n t  s h o t  him n o t  once b u t  
f i v e  t i m e s .  Though t h e s e  f a c t o r s  may cause  one t o  
d i s b e l i e v e  a p p e l l a n t ' s  ve r s ion  of  what happened, 
they are n o t  s u f f i c i e n t  by themselves t o  prove beyond 
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a reasonable  doubt t h a t  t h e  murder w a s  committed 
i n  a c o l d ,  c a l c u l a t e d ,  and premedi ta ted  manner 
wi thout  any p r e t e n s e  of  moral o r  l e g a l  j u s t i f i c a -  
t i o n . "  Cannady, a t  730. 

7.  Herzog v. S t a t e ,  439 So. 2d 1372 ( F l a .  1983) 

"The t r i a l  c o u r t  found t h a t  t h e  f a c t s  suppor t ing  
t h i s  f a c t o r  are as fol lows:  ' (T )he  k i l l i n g  w a s  
t h e  consummation of p r i o r  t h r e a t s  and arguments 
based on de fendan t ' s  b e l i e f  t h a t  t h e  v i c t i m  had 
p rev ious ly  taken some of h i s  money o r  drugs.  ' 
This f i n d i n g  speaks  t o  t h e  i s s u e  of p remedi ta t ion ,  
however it i s  n o t  s u f f i c i e n t  t o  e s t a b l i s h  t h e  
requirement t h a t  t h e  murder be  "co ld ,  c a l c u l a t e d  . . . 
and wi thou t  any p r e t e n s e  of moral o r  l e g a l  j u s t i f i -  
c a t i o n . "  Herzog, a t  1380. 

8.  Maxwel l  v. S t a t e ,  443 So. 2d 9 6 7  ( F l a .  1 9 8 3 )  

"Proof of t h i s  agg rava t ing  c i rcumstances  r e q u i r e s  
a showing of a s ta te  of  mind beyond t h a t  of t h e  
o rd ina ry  premedi ta t ion  r equ i r ed  f o r  a f i r s t  degree  
murder conv ic t ion .  Here t h e  evidence showed t h a t  
a p p e l l a n t  k i l l e d  Donald Klein  i n t e n t i o n a l l y  and 
d e l i b e r a t e l y  b u t  t h e r e  w a s  no showing of any addi-  
t i o n a l  f a c t o r  t o  e s t a b l i s h  t h a t  t h e  murder w a s  
committed i n  a ' co ld ,  c a l c u l a t e d ,  and premedi ta ted 
manner wi thout  any p r e t e n s e  of  moral o r  l e g a l  
j us  ti f ica  t i o n .  ' It Maxwell, a t  9 7 1 .  

9 .  Hardwick v. S t a t e ,  4 6 1  So. 2d 79 ( F l a .  1 9 8 4 )  

Fac to r  improperly found d e s p i t e  evidence t h a t  
defendant  planned o t h e r  c r i m e  a g a i n s t  v i c t im;  
premedi ta t ion  cannot  be  t r a n s f e r r e d  from o t h e r  
fe lony  t o  murder. 

1 0 .  Herr ing v. S t a t e ,  4 4 6  So. 2d 1 0 4 9  ( F l a .  1 9 8 4 )  

Fac to r  improperly found where defendant  f i r s t  s h o t  
i n  purpor ted  s e l f  defense  b u t  then s h o t  a second 
t i m e  t o  k i l l  dur ing  course  o f  convenience s t o r e  
robbery.  

11. Peavy v. S ta te ,  4 4 2  So. 2d 200  ( F l a .  1983) 

"While some may view t h i s  homicide as c o l d ,  ca lcu-  
l a t e d ,  and premedi ta ted ,  it does n o t  m e e t  t h e  
s t a n d a r d  f o r  f i n d i n g  t h i s  aggrava t ing  c i rcumstance.  
( c i t a t i o n s  omi t ted)  . 
t h e  commission of a bu rg l a ry  and robbery and i s  
s u s c e p t i b l e  t o  o t h e r  conc lus ions  than f i n d i n g  it 

This  murder occur red  dur ing  
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committed i n  a c o l d ,  c a l c u l a t e d ,  and premedi ta ted  
manner. The t r i a l  c o u r t  improper ly  found t h e  
e x i s t e n c e  o f  t h i s  agg rava t i ng  c i rcumstance  
because  t h e  ev idence  does n o t  e s t a b l i s h  it beyond 
a r ea sonab l e  doubt ."  Peavy, a t  202 .  

1 2 .  Gorham v.  S t a t e ,  454 So. 2d 556 ( F l a .  1 9 8 4 )  

P r o h i b i t s  t r a n s f e r r i n g  of  p r emed i t a t i on  f o r  f e lony  
t o  murder which occu r s  i n  t h e  cou r se  t h e r e o f .  

13. Johnson v. S t a t e ,  465 So. 2d 499 ( F l a .  1985) .  

Factor p r o p e r l y  found where v i c t i m  w a s  k i l l e d  by 
r e p e a t e d  s t r a n g u l a t i o n  a f t e r  e s c a p i n g  from f i r s t  
a t t e m p t  t o  k i l l  h e r .  

The k i l l i n g  i n  t h e  case a t  b a r  w a s  no more, no less, 

than  a domest ic  r e l a t i o n s h i p  which went awry. On t h e  f a c t s ,  

n e i t h e r  t h e  he inous  no r  c o l d ,  c a l c u l a t i n g  c i rcumstances  of aggra-  

va t ion  were a p p l i c a b l e .  

Appropr ia te  Defense Motions i n  t h i s  r ega rd  were made 

t o  t h e  t r i a l  Cour t .  (R .  2578-2582 and R.  2588-2590). 



I.  - 

V I .  

THE COURT ERRED I N  ITS IMPOSITION 
OF THE EXTREME PENALTY I N  LIGHT O F  
TESTIMONY OF MEDICAL EXPERTS AND 
I T S  FINDINGS I N  MITIGATION.  

AGGRAVATING CIRCUMSTANCES 

F ind ina  

The c a p i t a l  f e lony  (murder) w a s  committed w h i l e  t h e  

defendan t  w a s  engaged i n  t h e  commission of  a k idnapping.  The j u r y  

found t h e  defendan t  g u i l t y  of armed b u r g l a r y  and armed kidnapping.  

11. F ind ing  - 
Evidence w a s  i n t roduced  of  t h e  execu t ion  s t y l e  murder 

by f i r i n g  two b u l l e t s  i n t o  t h e  head of  t h e  v i c t i m  fo l l owing  t h e  

de fendan t ' s  hav ing  pa ra lyzed  t h e  v i c t i m  from t h e  w a i s t  down wi th  

a gunshot  through h e r  s p i n e  and w h i l e  t h e  v i c t i m  w a s  f u l l y  con- 

0 

s c i o u s  and aware of  h e r  impending demise from t h e  defendan t ;  and 

a f t e r  t h e  defendan t  t r a v e r s e d  t h i r t y  f e e t  upon p a r a l y z i n g  t h e  

v i c t i m  and then  unjammed h i s  p i s t o l  t h r e e  t i m e s  p r i o r  t o  execu- 

t i n g  t h e  v i c t im ,  a l l  of which shown an e s p e c i a l l y  he inous ,  atro-  

c ious ,  and c r u e l  c r i m e .  

111. - Find ing  

The ev idence  e s t a b l i s h e s  t h a t  t h i s  homicide w a s  committed 

i n  a c o l d ,  c a l c u l a t e d ,  and p r emed i t a t ed  manner w i t h o u t  any p r e t e n s e  

of  moral  o r  l e g a l  j u s t i f i c a t i o n .  The defendan t  s t a l k e d  E l s i d i a  

Landin, wa i t ed  o u t s i d e  h e r  home; fo l lowed h e r  u n t i l  h e r  f a t h e r  was 

dropped o f f  a t  work; fo l lowed h e r  u n t i l  an oppor tune moment t o  

f o r c e  h e r  o f f  t h e  road;  kidnapped h e r  w h i l e  armed and l a te r ,  chased 
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h e r  when s h e  t r i e d  t o  e scape ,  and s h o t  h e r  and pa ra lyzed  h e r  

p r i o r  t o  execu t ing  h e r .  

MITIGATING CIRCUMSTANCES 

IV . - Find ing  

This  Cour t ,  a t  a p r e - t r i a l  competency h e a r i n g ,  w a s  pre-  

s e n t e d  w i t h  p s y c h i a t r i c  and p sycho log i ca l  tes t imony concern ing  

t h e  d e f e n d a n t ' s  competency t o  s t a n d  t r i a l .  Th is  Cour t  l i s t e n e d  

t o  t h e  tes t imony a t  t h i s  h e a r i n g  and found t h e  defendan t  t o  be  a 

ma l inge re r  and - n o t  s u f f e r i n g  from menta l  d i s e a s e ,  d e f e c t  o r  i n f i rm-  

i t y  t h a t  would r ende r  him incompetent  t o  s t a n d  t r i a l .  Fur thermore ,  

and more impor t an t l y ,  t h i s  Cour t  l i s t e n e d  t o  t h e  p s y c h i a t r i c ,  

p sycho log i ca l  and l a y  tes t imony p r e s e n t e d  du r ing  t h e  t r i a l  and a t  

t h e  s e n t e n c i n g  h e a r i n g ,  p a r t i c u l a r l y  t h e  tes t imony t h a t  d e a l t  w i th  

t h e  i s s u e  of  ma l inue r ina .  and t h e  Cour t  f i n d s  t h a t  wh i l e  t h e  defen- 

dan t  w a s  under t h e  i n f l u e n c e  o f  a menta l  o r  emot iona l  d i s t u r b a n c e ,  * 
i t  w a s  n o t  of such a n a t u r e  o r  degree  as t o  b e  cons ide red  extreme; 

and t h e  Cour t  f i n d s  t h a t  t h i s  m i t i g a t i n g  f a c t o r  a lone ,  o r  i n  con- 

j u n c t i o n  w i t h  o t h e r  m i t i g a t i n g  factors ,  is  e n t i t l e d  t o  l i t t l e  

weigh t  and i s  outweighed by the agg rava t i ng  factors p r e v i o u s l y  

s t a t e d  i n  t h i s  order. (*Under l in ing  o u r s ) .  

V.  F ind ing  - 

This  Cour t  w a s  p r e s e n t e d  w i t h  p s y c h i a t r i c  and psycho- 

l o g i c a l  tes t imony p r i o r  t o  t r i a l .  Th is  Cour t  l i s t e n e d  t o  t h e  

tes t imony a t  t h a t  h e a r i n g  and found t h e  defendan t  t o  b e  a maling- 

erer and n o t  - s u f f e r i n g  from a menta l  d i s e a s e ,  d e f e c t  o r  i n f i r m i t y  
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t h a t  would render  him incompetent  t o  s t a n d  t r i a l .  Furthermore,  

and more impor tan t ly ,  t h i s  Court  l i s t e n e d  t o  t h e  p s y c h i a t r i c ,  

psychologica l  and l ay  test imony p re sen ted  dur ing  t h e  t r i a l  and 

a t  t h e  s en t enc ing  hea r ing ,  p a r t i c u l a r l y  t h e  test imony t h a t  d e a l t  

w i th  t h e  i s s u e  of  mal inger ing,  and t h e  Court  f i n d s  t h a t  whi le  t h e  

defendant  w a s  somewhat impaired i n  h i s  a b i l i t y  t o  a p p r e c i a t e  t h e  

c r i m i n a l i t y  of  h i s  conduct ,  and h i s  a b i l i t y  t o  conform h i s  con- 

duc t  t o  t h e  requirements  of  t h e  l a w  w a s  impaired,  t h e  de fendan t ' s  

l a c k  of a p p r e c i a t i o n  of t h e  c r i m i n a l i t y  of  h i s  conduct  and h i s  

i n a b i l i t y  t o  conform h i s  conduct  t o  t h e  requirements  of t h e  l a w  * 
w a s  n o t  of  such a n a t u r e  o r  degree  a s  t o  be  cons idered  t o t a l  o r  

s u b s t a n t i a l .  This  Court  f i n d s  t h a t  t h i s  m i t i g a t i n g  f a c t o r ,  con- 

s i d e r e d  a lone  o r  i n  conjunc t ion  wi th  o t h e r  m i t i g a t i n g  f a c t o r s  is  

e n t i t l e d  t o  l i t t l e  weight  and is  outweighed by t h e  aggrava t ing  

f a c t o r s  p rev ious ly  s t a t e d  i n  t h i s  o rde r .  (*Under l in ing o u r s ) .  

To b e t t e r  unders tand j u s t  how ' I .  . . t h e  defendant  w a s  

somewhat impaired i n  h i s  a b i l i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  of 

h i s  conduct ,  and h i s  a b i l i t y  t o  conform h i s  conduct  t o  t h e  r equ i r e-  

ments of t h e  l a w .  . . ," it is  necessary  t o  r e v i s i t  t h e  test imony 

of t h e  e x p e r t s  i n  t h i s  regard .  

COMPETENCY HEARING 

DR. LLOYD RICHARD MILLER t e s t i f i e d  he  w a s  an e x p e r t  i n  f o r e n s i c  

psychology ( R .  2 6 ) ,  appointed by t h e  Court ,  (R .  2 7 1 ,  a f t e r  a 90  

minute i n t e rv i ew of  Defendant found him competent t o  s t a n d  t r i a l .  

( R .  2 9 ) .  Noted t h a t  j a i l  p s y c h i a t r i s t  diagnosed Defendant as 
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s u f f e r i n g  from an anx ie ty  d i s o r d e r .  (R.  2 8 ) .  F e l t  Defendant w a s  

f e i g n i n g  symptoms of  mental  i l l n e s s  o r  mal inger ing.  ( R .  3 0 ) .  " H e  

w a s  j u s t  n o t  t e l l i n g  t h e  t r u t h  o r  he  w a s  j u s t  so  mental ly  d i s t u r b e d  

t h a t  he  w a s  i ncapab le  of p rov id ing  accep tab le  o r  c o n s i s t e n t  re- 

sponses.  That  i s  my b e l i e f , "  n o t  t h a t  he  i s  mental ly  d i s t u r b e d .  

(R.  36). 

H e  i n d i c a t e d  he  i s  w a i t i n g  t o  g e t  o u t  of  j a i l  t o  l i v e  wi th  

deceased.  (R .  4 1 ) .  H e  had apparen t  h a l l u c i n a t i o n  o r  de lus ion  t h a t  

somebody who i s  dead i s  s t i l l  a l ive  and coming t o  see him and t h a t  

would be symptomatic i f  it were v a l i d .  H e  a l s o  e x h i b i t e d  some 

mental  r e t a r d a t i o n ,  n o t  knowing p o l i t i c a l  f i g u r e s .  Ignorance would 

go t o  r e t a r d a t i o n .  (R .  4 6 ) .  

H e  i s  f o r g e t f u l  and t h a t  would be  o rgan ic  b r a i n  damage i f  

it  e x i s t e d .  (R .  4 7 ) .  H e  had j u s t  t o o  many diagnoses .  (R .  48). I t '  

p o s s i b l e  h i s  cond i t i on  could  have decompensated between my v i s i t  

and t h e  p r e s e n t  t i m e .  ( R .  4 9 ) .  

COMMENT: Most r e s p e c t f u l l y ,  w e  t h i n k  t h i s  test imony i n d i c a t e s  

t h a t  if one has too many symptoms, t h i s  w i tnes s  b e l i e v e s  t h e  p a t i e n t  

i s  f e ign ing .  I n t e r e s t i n g l y  enough, D r .  M i l l e r  b e l i e v e s  t h i s  mental-  

l y  hea l thy  defendant  cou ld  decompensate i n  j a i l  from t h e  t i m e  he  

in te rv iewed him t o  t h e  t i m e  of t r i a l .  

0 

DR. CHARLES MUTTER t e s t i f i e d  as an e x p e r t  i n  f o r e n s i c  psychology, 

found defendant  competent t o  s t a n d  t r i a l  because mal inger ing,  

opinion of which based upon i n c o n s i s t e n t  responses  and changes i n  

psychomotor a c t i v i t y  and eye c o n t a c t .  ( R .  5 5 ) .  

Thought de fendan t ' s  judgment w a s  impaired because he w a s  
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fak ing  wi th  Doctor. (R.  6 1 ) .  H i s  awarencess about  h i s  own emo- 

t i o n a l  problems w a s  n i l .  ( R .  6 3 ) .  

I n  h i s  w r i t t e n  r e p o r t  t o  t h e  Court ,  D r .  Mutter  ended 

same wi th :  ''I f e e l  h e  is  dangerous and should n o t  be  r e l e a s e d  

under any c i rcumstances  whatsoever.  ( R .  1938). 

COMMENT: Here i s  an e v a l u a t i o n  t h a t  d i scounted  a l l  t h a t  w a s  

related t o  the doctor because t h e  l a t t e r  thought  he  w a s  f ak ing  

and i n  t h e  d o c t o r ' s  op in ion  t h a t  w a s  impaired judgment. H i s  

awareness about h i s  own emotional  problems w a s  n i l .  Though men- 

t a l l y  sound, t h i s  doc to r  b e l i e v e s  him dangerous and h e  should  

n o t  be  r e l e a s e d  under any c i rcumstances  whatsoever.  Without be ing  

i r r eve ran t ,  w e  b e l i e v e  t h i s  d i agnos i s  i s  anyth ing  b u t  normal. 

R h e t o r i c a l l y ,  it  sounds c r azy ,  does it no t?  

DR. DORITA MARINA t e s t i f i e d  as an e x p e r t  i n  f o r e n s i c  psychology. 

Found defendant  competent t o  s t a n d  t r i a l ,  (R.  7 0 ) ,  and malinger-  

ing .  (R. 7 2 ) .  

H e  spoke a s  a man who i s  i n  love  wi th  h i s  w i f e  who i s  

a l i v e .  I f  speak ing  of t h e  deceased as p r e s e n t l y  a l i v e  t h e  i nd i ca-  

t i o n  would be  t h a t  perhaps he  has  some s o r t  of  mental  problem t h a t  

would a f f e c t  competency t o  s t a n d  t r i a l .  (R .  7 4 ) .  Education is 

b o r d e r l i n e .  Diagnosis :  Borde r l i ne  p e r s o n a l i t y  d i s o r d e r  which 

o f t e n  i n c l u d e s ,  o r  may go a long  wi th  a b o r d e r l i n e  i n t e l l e c t u a l  

func t ion .  ( R .  7 5 ) .  

Border l ine  i s  l ack  of i d e n t i f i c a t i o n .  Doesn ' t  know who 

he  r e a l l y  i s .  

c h o t i c .  (R .  8 0 ) .  

H e  may go over t h e  border  between normal and psy- 
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A t  t i m e  Doctor Marina s a w  him he  had appearance of  

someone psycho log ica l ly  very ill; h e  looked sch izo .  (R.  8 6 ) .  I f  

given an i n t e l l i g e n c e  t e s t  h e ' d  probably come o u t  b o r d e r l i n e  

i n t e l l e c t u a l  func t ion ,  between normal and abnormal a s  t o  r e t a r d a-  

t i o n .  (R.  8 8 ) .  

COMMENT: I f  t h i s  doctor had b e l i e v e d  defendant  h e r  dec i s ion  as t o  

competency t o  s t a n d  t r i a l  might have been d i f f e r e n t .  Even though 

she  d i s b e l i e v e d  him she  diagnosed him as b o r d e r l i n e  p e r s o n a l i t y  

d i s o r d e r  and i n t e l l e c t u a l  func t ion  where he  might cross between 

normal and psychot ic .  I n  f a c t  h i s  appearance w a s  t h a t  of  a s ch i zo .  

DR. A. M .  CASTIELLO: I t  w a s  s t i p u l a t e d  would have t e s t i f i e d  as t o  

matters conta ined  i n  h i s  r e p o r t .  (R .  9 1 ) .  H e  i s  a p s y c h i a t r i s t  

w i t h  t h e  Fo rens i c  Se rv i ce ,  The I n s t i t u t e ,  Jackson M e m o r i a l  Hospi- 

t a l .  (R .  1 9 4 7 ) .  H i s  op in ion  fol lows:  

"It is  cons idered  t h a t  a t  t h e  p r e s e n t  t i m e ,  t h e  defendant 

may possess  a f a c t u a l ,  b u t  n o t  a r a t i o n a l ,  unders tanding of t h e  

proceedings  a g a i n s t  him, i s  n o t  capable  of p rope r ly  a s s i s t i n g  

counse l  i n  h i s  defense ,  o r  of s t a n d i n g  t r i a l .  . . t h i s  defendant  

i s  psychot ic .  H e  should be  cons idered  dangerous by reason of h i s  

mental  cond i t i on ,  and committed t o  a maximum s e c u r i t y  (R.  1 9 4 9 1 ,  

p s y c h i a t r i c  f a c i l t y  f o r  f u r t h e r  obse rva t ion  and t r ea tmen t  as needed." 

COMMENT: H e  agreed wi th  D r .  Mutter  t h a t  defendant  w a s  dangerous 

and should be  committed t o  a maximum s e c u r i t y  f a c i l i t y .  The only 

d i f f e r e n c e  between t h e  two d o c t o r s '  op in ions  i n  t h i s  regard  w a s  

t h a t  D r .  M u t t e r ' s  opinion s e e m s  t o  relate t o  a mental ly  h e a l t h y  

defendant  whi le  D r .  C a s t i e l l o  f u r n i s h e s  t h e  only  normal i n t e r p r e t a -  
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t i o n  of  t h e  recommendation f o r  i n c a r c e r a t i o n  and t h a t  i s  t h a t  

t h i s  defendant  i s  psycho t i c  and should be  conf ined  f o r  f u r t h e r  

obse rva t ion  and t r ea tmen t  as needed. 

MEDICAL TESTIMONY AT PENALTY PHASE 

DR. DAVID ROTHENERG, c a l l e d  by t h e  Defense and accep ted  as a 

Court  e x p e r t .  (R .  1 1 7 4 ) .  

I n i t i a l  impress ion of  defendant  was he  was s u f f e r i n g  

from major mental  i l l n e s s  of paranoia  sch izophren ia .  Saw him a t  

j a i l  5 t i m e s .  (R.  1 1 7 6 ) .  Defendant has  s p l i t  p e r s o n a l i t y ,  very 

c l e a r l y  a paranoid  sch izophren ic .  (R.  1 1 7 7 ) .  H e  w a s  a b s o l u t e l y  

n o t  mal inger ing.  ( R .  1 1 8 1 ) .  He's i n  t h e  t w i l i g h t  zone, s t i l l  

psycho t i c  even though he  can s t i l l  recount  when cr is is  s i t u a t i o n s  

are real. ( R .  1 1 8 4 ) .  J a i l  medical  records  showed he w a s  on p i l l s  

used f o r  management of man i f e s t a t i ons  o r  i n d i c a t i o n s  of  p sycho t i c  

d i s o r d e r s ,  sch izophren ica .  I t  w a s  h i s  op in ion  defendant  was in-  

sane  a t  t h e  t i m e  of  t h e  o f f ense .  ( R .  1 1 8 8 ) .  

COMMENT: D r .  Rothenberg, it i s  appa ren t ,  w a s  t h e  key wi tnes s  f o r  

t h e  defense  on t h e  so le  defense  o f f e r e d ,  t h a t  of i n s a n i t y  a t  t h e  

t i m e  of t h e  commission of  t h e  o f f ense .  The b r u t a l ,  unconscionable 

a t t a c k  t o  which he  w a s  s u b j e c t e d  by t h e  p rosecu to r  which t h e  t r i a l  

Court  countenanced by i t s  d e n i a l  of defense  motions,  w a s  d i s cus sed  

e lsewhere  h e r e i n .  S u f f i c e  it t o  say t h a t  of a l l  t h e  medical  e x p e r t s ,  

D r .  Rothenberg in te rv iewed him 5 t i m e s  and l i k e  D r .  Cas t i e l l o ,  

found defendant  psychot ic .  
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DR. A.  M .  CASTIELLO, c a l l e d  by t h e  Defense. 

Saw defendan t  twice. Defendant  s u f f e r s  from a c h r o n i c  

menta l  major i l l n e s s ,  a pa r ano id  s ch i zoph ren i c .  (R .  1 2 6 4 ) .  Psy- 

c h o t i c  means t h e  a b i l i t y  t o  recognize  r e a l i t y  i s  lo s t .  Defendant 

b a s i c a l l y  l i v e s  i n  a f a n t a s y  world .  (R .  1 2 6 8 ) .  Defendant w a s  n o t  

mal inger ing .  (R .  1 2 6 9 ) .  H i s  second i n t e r v i e w  o f  de fendan t  con- 

f i rmed h i s  f i r s t  d i a g n o s i s .  Ther w a s  some degree  of  improvement, 

(R .  1 2 7 0 1 ,  probably  due t o  medicat ion g iven  him i n  j a i l .  (R .  1 2 7 1 ) .  

Could n o t  reach  an op in ion  as t o  i n s a n i t y  a t  t i m e  of  

o f f e n s e  (R.  1 2 7 2 ) ,  b u t  anyone s u f f e r i n g  from t h i s  i l l n e s s  would 

have i n c r e a s i n g  d i f f i c u l t y  i n  coping w i t h  t h e  stress r e l a t e d  by 

accumulat ion o f  f a c t o r s  i n  t h i s  case. (R .  1275) .  

I t  w a s  d o c t o r ' s  b e l i e f  t h a t  de fendan t  had been p s y c h o t i c ,  

c h r o n i c a l l y  ill, f o r  many y e a r s .  (R .  1287) .  I n t e rv i ew  conducted 

i n  Spanish .  (R.  1 2 9 4 ) .  Doctor had a doubt  about  d e f e n d a n t ' s  

menta l  s t a t e  a t  t i m e  of  o f f e n s e .  (R .  1295 ) .  

COMMENT: While D r .  C a s t i e l l o  had doubts  as t o  t h e  s t a te  of  defen-  

d a n t ' s  mind a t  t h e  t i m e  o f  t h e  o f f e n s e ,  l i k e  D r .  Rothenberg h e  

found defendan t  w a s  a c h r o n i c a l l y  ill pa rano id  s ch i zoph ren i c .  

DR. DORITA MARINA, c a l l e d  as a w i t n e s s  by t h e  S t a t e ,  t e s t i f i e d  

defendan t  t o l d  h e r  h e  had been t o  a p s y c h i a t r i s t  o r  p s y c h o l o g i s t  

i n  Cuba and had been taken  t o  a p l a c e .  (R .  1324 ) .  H e  w a s  d r e s s e d  

i n  w h i t e  and w a s  g iven p i l l s  which h e  r e f u s e d  so  w a s  g iven  i n-  

j e c t i o n s .  D r .  Marina d i d n ' t  do any b r a i n  damage tests ,  b u t  would 

have recommended a n e u r o l o g i c a l  o r  neuropsycholog ica l  e v a l u a t i o n  

be  done. ( R .  1 3 2 ) .  
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I t  i s  p o s s i b l e  he  could  be  a l o w  b o r d e r l i n e  which means 

closer t o  psycho t i c  than normal. This i s  a mental  i n f i r m i t y ,  d i s-  

ease, o r  ef fec t .  (R .  1351) .  I n  op in ion  of w i tnes s  a t  t i m e  of 

shoo t ing  he  knew n a t u r e  and consequences and r i g h t  from wrong. 

(R .  1 3 5 2 ) .  

Premedi ta t ion d o e s n ' t  f i t  wi th  b o r d e r l i n e  impuls ive  

a c t i n g  o u t  type  of  p e r s o n a l i t y  t h a t  I diagnosed him t o  be .  H e  d i d  

n o t  p remedi ta te  shoot ing .  ( R .  1357) .  

A t  t i m e  defendant  s h o t  E l s i d i a  I d o n ' t  b e l i e v e  he  formed 

a conscious  i n t e n t  t o  k i l l  h e r .  A t  t h a t  moment i t  w a s  as i f  he  

w e r e  k i l l i n g  h imse l f .  (R.  1 3 6 4 ) .  

Fac t s  of  w a i t i n g  a t  h e r  house,  fol lowed h e r  o f f  t h e  road,  

fo rced  h e r  t o  come wi th  him, does n o t  i n d i c a t e  a p lan  o r  premedita-  

t i o n .  H i s  s t a t e m e m t ,  I love  you and b e f o r e  s e e i n g  you i n  t h e  a r m s  

of ano the r  man I w i l l  k i l l ,  does n o t  i n d i c a t e  a conscious  d e c i s i o n  

on h i s  p a r t  n o t  t o  allow h e r  t o  be  wi th  ano the r  (R .  1365) ,  i n d i v i -  

dua l .  Doesn ' t  sound l i k e  a t h r e a t .  I do n o t  t h i n k  he  w a s  capable  

of  r e f l e c t i o n .  (R.  1366) .  I can n o t  see t h e  l i k e l i h o o d  of  him 

planning.  When he  s a i d  you ought t o  be  k i l l e d ,  I simply wont' k i l l  

you, he  i s  say ing  he  won' t .  I d o n ' t  t h i n k  he  r e a l l y  w a s  t h i n k i n g  

of  doing it when he  w a s  s ay ing  t h e  words. (R .  1367) .  

A t  t h e  p o i n t  where he  s h o t  h e r  i n  t h e  back,  fol lowed by 

two s h o t s  i n  h e r  b r a i n ,  h e  wanted h e r  dead. (R .  1368) .  A t  t h a t  

p o i n t  he  formed a conscious  i n t e n t  a t  t h a t  i n s t a n t  t o  k i l l  h e r .  

H i s  a c t i o n s  were t h a t  of a depraved mind and a t  t h a t  exact moment 

w e r e  t h e  a c t i o n s  of a s i c k  mind, (R .  1369) ,  c e r t a i n l y  r e g a r d l e s s  of 

human l i f e .  The t e r m  " s i c k "  i n  t h i s  case means b o r d e r l i n e  person- 
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a l i t y  d i s o r d e r .  (R.  1370. 

COMMENT: The tes t imony of D r .  Marina and D r s .  Rothenberg and 

Cas t i e l l o  are conc lu s ive  ev idence  o f  d e f e n d a n t ' s  menta l  i l l n e s s  

throughout  t h i s  occur rence .  

DR. CHARLES MUTTER c a l l e d  as a w i t n e s s  by t h e  Sta te .  

I f  h e  w a s  t r u l y  h a l l u c i n a t i n g  t h i s  would b e  a p roduc t  

of menta l  i l l n e s s  and coupled w i th  a p s y c h o t i c  symptom of  a menta l  

d i s o r d e r ,  would c e r t a i n l y  cause  m e  t o  q u e s t i o n  h i s  s a n i t y ,  (R .  

1383 ) .  I thought  h e  w a s  mal inger ing .  ( R .  1395) .  Wi tnes s ' e s  

op in ion ,  de fendan t  w a s  sane, unders tood r i g h t  from wrong and n a t u r e  

of  consequences o f  h i s  acts a t  t i m e  o f  o f f e n s e .  (R.  1399 ) .  

I f  h e  f e l t  t h a t  s h e  w a s  t r y i n g  t o  f l e e  o r  leave him 

t h a t  would be  an ac t  of  impulse ,  p a s s i o n ,  of  r a g e ,  b u t  h e ' d  s t i l l  

know it  w a s  wrong and a g a i n s t  t h e  l a w .  (R.  1404) .  Mental  capa- 

c i t y  cou ld ' ve  been d imin i shed  t o  degree ,  h e  w a s  n o t  r ea son ing  t o  

degree  most l o g i c a l  peop le  would, b u t  I d o n ' t  t h i n k  h e  w a s  i n sane .  

(R. 1405 ) .  Witness d i d  n o t  t h i n k  defendan t  had i n i t i a l l y  had t h e  

i n t e n t  t o  k i l l  h e r .  ( R .  1 4 1 5 ) .  

DR. LLOYD RICHARD MILLER, c a l l e d  as a w i t n e s s  by t h e  S t a t e ,  

t e s t i f i e d  t h e r e  w a s  some appearance  o f  menta l  i l l n e s s .  (R .  1 4 4 9 ) .  

H e  w a s  o u t  o f  c o n t a c t  w i t h  r e a l i t y  t o  a degree  b u t  i n  w i t n e s s ' e s  

op in ion  w a s  mal inger ing .  (R.  1450) .  Defendant gave answers t h a t  

would i n d i c a t e  h e  w a s  n o t  on ly  c r a z y ,  b u t  s t u p i d .  (R.  1454 ) .  The 

rest o f  t h i s  w i t n e s s ' e s  tes t imony w a s  s i m i l a r  t o  s a m e  a t  t h e  com-  

petency hea r ing .  H e  f i n d s  most o f  h i s  p a t i e n t s  sane .  (R. 1473 ) .  
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There w e r e  l a y  persons  who t e s t i f i e d ,  b u t  i n  t h e  matter 

of l i f e  and dea th  t h e  g r e a t e s t  weight  should be  given t o  e x p e r t s  

i n  t h e  f i e l d  of  mental i l l n e s s .  I n  t h a t  regard ,  t h e r e  w e r e  f i v e  

e x p e r t  op in ions .  

Three of t h e  e x p e r t s ,  D r s .  Mil ler ,  Mutter  and Marina, 

f e l t  defendant  w a s  mal inger ing.  Of t hose  t h r e e  e x p e r t s ,  D r s .  

Mutter  and M i l l e r  w e r e  of  t h e  op in ion  t h a t  i f  \ they  b e l i e v e d  symp- 

toms i n d i c a t e d  i n  de fendan t ' s  responses ,  h e  would be  psychot ic .  

However, D r .  M i l l e r  f e l t  t h a t  t h e r e  were t o o  many symptoms t o  

b e l i e v e  even though t h e r e  w a s  some appearance of  m e n t a l  i l l n e s s  

and be ing  o u t  of c o n t a c t  wi th  r e a l i t y .  D r .  Mut ter  s a i d  de fendan t ' s  

awareness of own emotional  problems w a s  n i l .  I f  defendant  w a s  

t r u l y  h a l l u c i n a t i n g  and t h i s  w a s  coupled wi th  de fendan t ' s  p sycho t i c  

symptoms of  mental  d i s o r d e r ,  t h i s  would cause  D r .  Mut ter  t o  ques t ion  

de fendan t ' s  s a n i t y .  Defendant ' s  k i l l i n g  could  have been an act  of 

impulse,  pa s s ion ,  of rage.  Never the less ,  D r .  Mut ter  cons idered  

( t h e  mal inger ing)  defendant  dangerous and t h a t  he  should n o t  be  

r e l e a s e d  under any c i rcumstances  whatsoever.  

D r .  Marino, who sha red  t h e  mal inger ing op in ions  of  D r s .  

M i l l e r  and Mut te r ,  n e v e r t h e l e s s  f e l t  defendant  d o e s n ' t  r e a l l y  know 

who he  i s ,  t h a t  he  may go over  bo rde r  between normal and psycho t i c .  

H i s  appearance w a s  t h a t  of  a person psycho log ica l ly  very ill; 

sch izo .  She diagnosed him as having a b o r d e r l i n e  p e r s o n a l i t y  d i s-  

o r d e r  which o f t e n  inc ludes  a b o r d e r l i n e  i n t e l l e c t u a l  func t ion .  

Premedi ta t ion d o e s n ' t  f i t  wi th  b o r d e r l i n e  impuls ive  a c t i n g  o u t  type  

of p e r s o n a l i t y  she  diagnosed him t o  be .  H e  d i d  n o t  p remedi ta te  t h e  

shoo t ing ,  nor  d i d  h e  form a conscious i n t e n t  t o  k i l l  h e r .  A t  t h a t  

moment it w a s  a s  i f  h e  w e r e  k i l l i n g  h imse l f .  H e  w a s  n o t  capable  of  
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r e f l e c t i o n .  H i s  a c t i o n s  were t h a t  of  
- 

a t  t h a t  e x a c t  moment of t h e  k i l l i n g .  

a depraved, " s i c k "  mind 

D r .  A. M. C a s t i e l l o ' s  diagn sis w a s  t h a t  defendant  7 

and i s  psychot ic .  L i k e  D r .  Mut te r ,  D r .  C a s t i e l l o  cons idered  

defendant  as dangerous, b u t  u n l i k e  D r .  Mut ter ,  gave t h e  reason 

S 

f o r  t h a t  opinion and t h a t  w a s  by reason of de fendan t ' s  mental  

c o n d i t i o n ,  fo r  which h e  should  be  committed t o  a maximum s e c u r i t y  

p s y c h i a t r i c  f a c i l i t y  fo r  f u r t h e r  obse rva t ion  and t r ea tmen t  as 

needed. While he could  n o t  f o r m  an op in ion  as t o  i n s a n i t y  a t  

t h e  t i m e  of t h e  commission of t h e  o f f e n s e ,  a person s u f f e r i n g  as 

w a s  defendant  of a major mental  i l l n e s s ,  t h a t  i s ,  a paranoid  schizo-  

phren ic ,  would have i n c r e a s i n g  d i f f i c u l t y  i n  coping w i t h  t h e  stress 

i n  t h i s  case. Defendant ' s  a b i l i t y  t o  recognize  r e a l i t y  i s  l o s t .  

H e  l i v e s  i n  a f an t a sy  world.  D r .  C a s t i e l l o ' s  op in ion  was t h a t  

defendant  w a s  c h r o n i c a l l y  ill for many y e a r s .  
0 

D r .  David Rothenberg's  d i agnos i s  agreed w i t h  t h a t  of 

D r .  C a s t i e l l o ,  t h a t  defendant  w a s  a paranoia  s ch i zophren ia ,  a 

s p l i t  p e r s o n a l i t y ,  n o t  a mal ingerer .  Defendant w a s  i n sane  a t  t h e  

t i m e  of o f f ense .  

The t r i a l  C o u r t  i n  i t s  f i n d i n g s  r e l a t i n g  t o  M i t i g a t i n g  

Circumstances made t h e  fo l lowing  obse rva t ions ,  which w e  have fo r  

convenience i d e n t i f i e d  by roman numerals: 

IV. I' . . . and t h e  Court  f i n d s  t h a t  w h i l e  t h e  
defendant  was under t h e  i n f l u e n c e  of a mental  or  
emotional  d i s t u r b a n c e ,  it w a s  n o t  of such a n a t u r e  
o r  degree  as t o  be  cons idered  extreme . . . ' I  

And, aga in  a t  o u r  number V. he re in :  
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V. 'I. . . and t h e  Cour t  f i n d s  t h a t  w h i l e  the 
defendan t  w a s  somewhat impa i red  i n  h i s  a b i l i t y  
t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  conduc t ,  
and h i s  a b i l i t y  t o  conform h i s  conduct  t o  the 
requ i rements  o f  t h e  l a w  w a s  impa i red ,  t h e  
d e f e n d a n t ' s  l a c k  o f  a p p r e c i a t i o n  o f  t h e  c r im ina l-  
i t y  o f  h i s  conduct  and h i s  i n a b i l i t y  t o  conform 
h i s  conduct  t o  t h e  requ i rements  o f  t h e  l a w  w a s  n o t  
o f  such a n a t u r e  o r  degree  as t o  b e  cons ide r ed  
t o t a l  o r  s u b s t a n t i a l .  . . . ' I  

I n  o t h e r  words,  t h e  Cour t  found t h r e e  c i rcumstances  i n  

m i t i g a t i o n  which were: 

1. Defendant  w a s  under t h e  i n f l u e n c e  o f  a menta l  o r  
emot iona l  d i s t u r b a n c e .  

2 .  Defendant  w a s  somewhat impa i red  i n  h i s  a b i l i t y  
t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  conduct .  

3. Defendan t ' s  a b i l i t y  t o  conform h i s  conduct  t o  
t h e  requ i rements  o f  t h e  l a w  w a s  impaired .  

I f ,  as i n  IV. he reo f  t h e  t r i a l  Cour t  exp re s sed  de fendan t  

w a s  under t h e  " i n f l u e n c e "  o f  a menta l  o r  emot iona l  d i s t u r b a n c e ,  

t hen  de fendan t  w a s  under t h e  "weigh t ,  p r e s s u r e ,  p u l l ,  p r eva l ance ,  

sway, predominance, upper hand, dominance, r e i g n ,  c o n t r o l ,  domina- 

t i o n ,  h o l d  or  s p e l l  of a menta l  o r  emot iona l  d i s t u r b a n c e .  

Pocket  Thesauras ,  58th  P r i n t i n g ,  1963. 

Roge t ' s  

If h e  w a s  "somewhat impaired"  i n  h i s  a b i l i t y  t o  appre-  

ciate  t h e  c r i m i n a l i t y  o f  h i s  conduct  and h i s  a b i l i t y  t o  conform 

h i s  conduct  t o  t h e  requ i rements  of t h e  l a w ,  t h en  h i s  a b i l i t i e s  were 

d imin i shed  i n  q u a n t i t y ,  s t r e n g t h  o r  va lue ;  h i s  a b i l i t i e s  were 

somewhat debased,  dec r ea sed ,  d e t e r i o r a t e d ,  d imin i shed ,  e n f e e b l e d ,  

l e s s e n e d ,  reduced and weakened. Funk & Wagnal l ' s  New Pract ical  

S t anda rd  D i c t i o n a r y ,  Volume I ,  p .  6 6 6 .  
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I t ' s  PP r e n t  then t h a t  t h e  t r i a l  Court  found t h a t  

because of h i s  mental  c o n d i t i o n ,  which had t h e  upper hand o r  

dominance, h i s  a b i l i t i e s  were somewhat diminished,  l essened  or  
a 

weakened. 

This  may n o t  be  s u f f i c i e n t  t o  l e g a l l y  excuse t h e  

commission of t h e  c r i m e ,  b u t  may w e  i n  a l l  due reverence invoke 

t h e  Creator ' s  name and say:  My God, does t h i s ,  i n  a l l  good con- 

s c i e n c e ,  n o t  s t o p  t h e  sovere ign  S t a t e  from t h e  d e s t r u c t i o n  of 

your c r e a t i o n ?  

Under t h e  c i rcumstances  i n  t h e  ca se  a t  bar ,  if the execu- 

t i o n  of 

found h 

a human be ing  i s  countenanced, even though t h e  t r i a l  Court  

m a t  t h e  t i m e  under t h e  p r e s s u r e  o r  upper hand of  an emo-  

t i o n a l  o r  mental  d i s tu rbance  which re igned  over  h i s  a b i l i t y  t o  

a p p r e c i a t e  t h e  c r i m i n a l i t y  of h i s  conduct  o r  t o  conform h i s  conduct  

t o  t h e  requirements  of t h e  l a w ,  i s  n o t  t h e  execut ion  of  t h e  sen-  

t ence  more c o l d ,  c a l c u l a t e d  and heinous than t h e  ac t  of  t h e  depraved, 

s i c k  mind of  t h e  defendant?  

Such an execut ion  would m e r i t  t h e  exclamation of Marc 

Antony a t  t h e  f u n e r a l  of J u l i u s  Caesar: " 0  judgment, thou a r t  f l e d  

t o  b r u t i s h  b e a s t s ,  and men have l o s t  t h e i r  reason."  J u l i u s  Caesar, 
W i l l i a m  Shakespeare. 

283 So. 2d 1 (F la .  1973) a t  page 1 0 :  

A s  s t a t e d  by t h i s  Honorable Court  i n  S ta te  v. Dixon, 

Mental d i s tu rbance  which i n t e r f e r e s  w i th  
b u t  does n o t  o b v i a t e  t h e  de fendan t ' s  know- 
ledge  of r i g h t  and wrong may a l s o  be  con- 
s i d e r e d  as a m i t i g a t i n g  c i rcumstance.  
F l a .  S t a t .  Sec t ion  921.141(7) ( f )  , F.  S. A. 
Like subsection ( b ) ,  t h i s  c i rcumstance i s  
provided t o  p r o t e c t  t h a t  person who, whi le  
l e g a l l y  answerable f o r  h i s  a c t i o n s ,  may be 
deserv ing  of some m i t i g a t i o n  of s en t ence  
because of  h i s  mental  s t a te .  
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I f  t h i s  w e r e  a mere count ing  p roces s ,  three of t h e  f i v e  

medical e x p e r t s ,  t o  w i t ,  D r s .  Rothenberg, Marina and Cas t i e l l o  

t e s t i f i e d  as t o  t h e  absence of what a t  common l a w  would be  called 

a co ld ,  c r u e l ,  abandoned h e a r t .  This  defendant  w a s  mental ly  ill. 

Even D r .  Mut ter ,  who i n s i s t e d  defendant  w a s  mal inger ing ,  recom- 

mended defendant  be committed as a dangerous person.  W e  submit ,  

no doctor would recommend i n c a r c e r a t i o n  of a mental ly  h e a l t h y  

person as a r e s u l t  of p s y c h i a t r i c  e v a l u a t i o n .  

W e  need n o t  remind t h i s  Court  of d i s p a r i t y  i n  s en t ences .  

I n  S ta te  v. Dixon ( s u p r a ) ,  t h i s  Court  s t a t e d  a t  page 1 0  of t h e  

Reporter :  

Review by t h i s  Court  guaran tees  t h a t  t h e  
reasons  p r e s e n t  i n  one case w i l l  reach a 
s i m i l a r  r e s u l t  t o  t h a t  reached under s i m i -  
l a r  c i rcumstances  i n  ano the r  case. N o  
l onge r  w i l l  one man d i e  and ano the r  l i v e  
on the  basis  of race, o r  a woman l i v e  and 
a man d ie  on t h e  b a s i s  of sex .  I f  a de- 
fendant  i s  sen tenced  t o  d i e ,  t h i s  Court  
can review t h a t  case i n  l i g h t  of t h e  o t h e r  
d e c i s i o n s  and determine whether o r  n o t  t h e  
punishment i s  too g r e a t .  Thus, t h e  discre- 
t i o n  charged i n  Furman v. Georgia,  sup ra ,  
can be c o n t r o l l e d  and channeled u n t i l  t h e  
s en t enc ing  process  becomes a matter of 
reasoned judgment r a t h e r  than an e x e r c i s e  
i n  d i s c r e t i o n  a t  a l l .  

Without waiving any p o i n t s  on appea l  which go t o  t h e  

p r o p r i e t y  of t h e  c o n v i c t i o n s ,  w e  pray t h i s  Court  t o  cons ide r  t h e  

excess iveness  of t h e  punishment i n  t h i s  cause  of a man, who, i n  

t h e  op in ion  of three medical e x p e r t s ,  w a s  i ncapab le  of t h e  s t a t e  

of mind which would m e r i t  t h e  impos i t ion  of a sen t ence  t h a t  i s  

wi thout  recall .  
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I n  a d d i t i o n ,  t h e  Counts wherein t h e  corpus d e l e c t i  w a s  

n o t  e s t a b l i s h e d  independent ly  of  t h e  con fes s ions ,  i f  h e l d  e r ron-  
a 

eous,  as he re inbe fo re  argued,  would l eave  t h e  t h r e e  m i t i g a t i n g  

c i rcumstances  found by t h e  Cour t  as opposed t o  only  one aggra-  

v a t i n g  c i rcumstance f o r  cons ide ra t ion  i n  imposing pena l ty ,  and 

would e n t i t l e  defendant  t o  a r econs ide ra t ion  of  h i s  s en t ence  as 

d i scussed  i n  Randolph v. S t a t e ,  463 So. 2d 186 ( F l a .  1984) a t  

page 193. I n  Randolph, t h e r e  were only t w o  m i t i g a t i n g  circum- 

s t a n c e s ,  t h e  de fendan t ' s  age and his impaired c a p a c i t y  due t o  t h e  

use of  he ro in .  A s  t h i s  Court  sa id  t h e r e i n :  

W e  cannot  know whether t h i s  ' reasoned 
judgment' would have been d i f f e r e n t  i f  t h e  
t r i a l  judge had cons idered  only one i n s t e a d  
of t h r e e  agg rava t ing  c i rcumstances  b e f o r e  
imposing t h e  dea th  pena l ty .  
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V I I .  

THE DEATH PENALTY I S  CRUEL 
AND UNUSUAL PUNISHMENT UNDER 
THE E I G H T H  AND FOURTEENTH 
AMENDMENTS TO THE CONSTITU- 
T I O N  OF THE UNITED STATES. 

The Supreme Cour t  of  t h e  Uni ted  States i n  Gregg v. 

Georgia,  9 6  S. C t .  2 9 7 1 ,  428 U .  S. 153,  49 L .  Ed. 859 ( 1 9 7 6 ) ,  

h e l d  t h a t  mandatory i n f l i c t i o n  of  t h e  dea th  p e n a l t y  c o n s t i t u t e s  

c r u e l  and unusual  punishment. While Appe l lan t  i s  n o t  unmindful 

of  P r o f i t t  v. F l o r i d a ,  428 U .  S.  2 4 2  (19761, and a l l  of  t h i s  

C o u r t ' s  op in ions  on t h e  i s s u e ,  h e  would r e s p e c t f u l l y  raise t h i s  

i s s u e  once aga in  as t h e r e  would s e e m  t o  b e  no b a s i s  f o r  dea th  

be ing  cons ide red  c r u e l  and unusual  punishment where it i s  manda- 

t o r y ,  y e t  p e r m i s s i b l e  where d i s c r e t i o n a r y .  The punishment i t s e l f  - 
dea th  - is  t h e  s a m e .  A d d i t i o n a l l y ,  i n  t h e  case a t  b a r ,  t h e  testi- 

mony of t h e  m a j o r i t y  o f  t h e  p s y c h o l o g i s t s  and p s y c h i a t r i s t s  a g r e e  

t h a t  t h e  Defendant s u f f e r s  from a c h r o n i c  major menta l  i l l n e s s  - 

sch i zoph ren i a ,  pa r ano id  type .  To impose t h e  dea th  p e n a l t y  on one 

i n  need of t r e a t m e n t  f o r  such a d i s o r d e r  is  t r u l y  c r u e l  and unusual  

punishment i n  t h e  t r u e s t  s ense .  The s e n t e n c e  shou ld  be  vaca t ed  as 

t h e  dea th  p e n a l t y  i n  F l o r i d a  as a p p l i c a b l e  t o  t h i s  case c o n s t i t u t e s  

c r u e l  and unusual  punishment. 
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CONCLUSION 

I T  PLEASE THE COURT: 

Based upon t h e  admission i n t o  evidence of  a weapon i l le-  

y s e i z e d  i n  an i l l e g a l  s ea rch  and a shocking photograph made 

more gruesome by S ta te  a l t e r a t i o n  of  t h a t  which it por t r ayed ,  t h e  

judgment and sen tence  as t o  a l l  t h r e e  Counts should  be  r eve r sed  

and remanded f o r  a t r i a l  de novo. 

When t h e  sole defense  w a s  n o t  g u i l t y  by reason of insan-  

i t y ,  t h e  unconscionable a t t a c k  on t h e  only  key wi tnes s  f o r  t h e  

defense ,  which t h e  p rosecu to r  admi t ted  t o  t h e  Court  w a s  n o t  based 

upon any evidence i n  t h e  record ,  w a s  of  such magnitude t h a t  a 

m i s t r i a l  was t h e  only  e f f e c t i v e  c u r e  f o r  t h i s  t r a n s g r e s s i o n .  The 

p r e j u d i c e  t o  t h e  defense  c a r r i e d  through t h e  gu i l t / i nnocence  phase 
0 

t o  t h e  f i n a l  p e n a l t y ,  and dictates reversal. 

When t w o  Counts charged Defendant w i th  armed o f f e n s e s ,  

i t  was necessary  fo r  t h e  p rosecu t ion  t o  e s t a b l i s h  t h a t  p a r t  of  t h e  

corpus d e l e c t i  independent ly  of  t h e  confess ions .  This they f a i l e d  

t o  do. I n  a d d i t i o n ,  a t  t h e  s t a r t  of t h e  pena l ty  phase ,  t h e  t r i a l  

C o u r t ' s  pronouncement t h a t  it i s s u e d  a war ran t  f o r  a fe l low j u r o r  

removed tha t  mental  v e i l  enjoyed by American j u r o r s  and could  have 

caused them t o  fear r e p r i s a l .  

The Court  e r r e d  i n  i t s  d e n i a l  of Defendant ' s  Motions 

t o  b a r  evidence,  argument and i n s t r u c t i o n s  t h a t  t h e  murder was 

heinous,  a t r o c i o u s  and c r u e l  and f u r t h e r ,  c o l d ,  c a l c u l a t e d  and pre-  
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medita ted.  I t  a l so  e r r e d  i n  i t s  f i n d i n g s  wi th  regard  t h e r e t o .  

The f i n a l  s o l u t i o n ,  dea th ,  w a s  an erroneous sen t ence  

i n  view of t h e  medical  op in ions  and t h e  C o u r t ' s  own f ind ings  i n  

m i t i g a t i o n .  The evidence does n o t  suppor t  t h a t  t h i s  ill man 

should s u f f e r  a t e rmina l  cure .  

F i n a l l y ,  w e  s h a l l  always argue t h a t  t h e  death  pena l ty  

is  c r u e l  and unusual  punishment, as a r c h a i c  as t h e  appendix i n  

t h e  human body or  wi tch  hangings.  I t  i s  p a r t i c u l a r l y  c r u e l  t o  

execute  a man f o r  acts committed whi le  h i s  judgment w a s  impaired 

by mental i l l n e s s .  W e  r e s p e c t f u l l y  submit  t h a t  i f  t h i s  Court  

d i s a g r e e s  wi th  any of  ou r  con ten t ions ,  p l e a s e  cons ide r  t h e  cumula- 

t i v e  e f f e c t  t h a t  t h e s e  matters had,  o r  could reasonably have had,  

upon t h e  j u r o r s  and t h e i r  advisory op in ion  of execut ion .  

W e  s u b m i t ,  j u s t i c e  r e q u i r e s  t h a t  t h e  e n t i r e  judgment 

and sen tence  be  r eve r sed  and remanded f o r  a new t r i a l  on a l l  

Counts, or  a t  leas t  on Count I ,  t h e  murder charge.  

F u r t h e r ,  w e  urge t h i s  Court ,  i f  it d i s a g r e e s  wi th  t h e  

foregoing ,  t h a t  a t  t h e  very least  t h e  judgment and sen tence  should  

be  r eve r sed  and remanded f o r  t h e  t r i a l  Court  t o  r econs ide r  i t s  

s en t ence  wi thou t  t h e  agg rava t ing  c i rcumstances  of a heinous o r  a 

c o l d  homicide. 

Respec t fu l ly  submi t ted ,  
r 
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