
In Re: Petition to Amend the Rules 
Regulating The Florida Bar 
(Rules 4-1.5 and 4-7.3 
Regarding Advertising and 
Referral Fee Practices) 

SUPPLEMENTAL RESPONSE OF THE ACADEMY OF FLORIDA 
TRIAL LAWYERS TO PETITION OF THE FLORIDA BAR AND 
INQUIRIES OF THE SUPREME COURT AT ORAL ARGUMENT 

The Academy of Florida  rial Lawyers supplements its 

Response previously filed herein in order to comply with the 

request of the Court at oral argument for "constructive 

proposals." In its Response previously filed herein, the Academy 

suggested a specific change to the Bar's proposal so as to make 

advertising disclosures applicable to all advertising attorneys, 

not just those handling contingent fee cases (Response, page 9, 

footnote 4) and specifically offered to submit proposals for the 

other rule modifications and briefing on First Amendment issues 

if the Court were so inclined (Response, page 8, footnote 3). At 

oral argument, several of the Justices of the Supreme Court asked 

the Academy for specific language and alternatives. The Academy 

is hereby complying with such requests. The Academy respectfully 

submits that the Court should adopt alternative proposals such as 

submitted herein regarding amendment of Rules 4-1.5 and 4-7.3, or 

request the Bar and interested parties to submit further 

porposals so that the rules ultimately adopted will best 

accomplish the goals intended. 

PROPOSED SUBSTITUTION FOR 
FLORIDA PROPOSED RULE 4-1.5 (d) (4) d . 

4-1.5(d) (4)d. As to lawyers not in the same firm, a division of 

any fee within paragraph (f)(4) shall be in proportion to the 

services and responsibility undertaken by each lawyer. In 

assessing the reasonableness of the proportionate share of the 



fee received by the respective attorneys who participate in the 

division of a fee, the following factors shall be considered: 

(a) The relative time devoted to the representation; 

(b) whether the attorney has advanced costs and his 

proportionate share of costs incurred in behalf of 

the client; 

(c) the attorney's experience in the field involved in 

the subject area of the litigation; 

(d) the attorney's previous relationship with the 

client and whether there is a continuing 

relationship; 

(e) whether the attorney has or is providing additional 

services without compensation which are not 

directly related to the subject representation; 

(f) the attorney's experience in other areas where 

services may be incidentally or directly required; 

(g) whether because of geographic considerations, the 

complexity of the litigation or the attorney's 

expertise or undertaking of a particular aspect of 

the case, the association facilitates the more 

convenient, economic or beneficial representation 

of the client. 

1. An attorney who assumes responsibility for a case but 

does not have primary or lead-counsel responsibility for the 

litigation shall not receive more than 25% of the fee unless, 

taking into consideration the above factors, he provides 

substantial services or responsibilities commensurate with his 

share of the fee charged. 

2. At the time representation is undertaken wherein there 

is a division of fee under this Rule, if any attorney proposes to 

receive more than 25% of the fee, such attorney shall advise the 

client in writing of the foregoing provisions of this Rule; the 

basis upon which it is believed that a fee greater than 25% of 



the total fee is justified; and that the client has the right to 

talk about the proposed division of fee and if he disagrees with 

the proposed division of fee, that he has the right to seek 

another lawyer. 

3. Any attorney who does not have primary responsibility 

for a matter which is the subject of this Rule and who charges a 

fee in excess of 25% shall forward to The Florida Bar a copy of 

the contract of employment involving the division of fee. Such 

counsel shall also keep in a separate file in his office, copies 

of any and all such contracts. Each contract shall be kept for a 

period of six years from the date of such contract. Such 

contracts and records and information regarding representation 

undertaken with respect to such contracts shall be made available 

to The Florida Bar upon reasonable request for review to 

determine whether there has been any violation of this Rule. 

Comments to Academy's Proposal regarding Division of Fees: 

This rule on "referral fees" is consistent with the philosophy of 

the rules of professional responsibility by defining generally 

the attorney's responsiblity in regard to the division of fee (it 

shall be "in proportion to the services and responsibilities 

undertaken by each lawyer") and puts the responsibility on the 

attorney to comply with the rule. The Academy's proposal returns 

to the "old" concept of basing the fee on the value of time and 

responsibility and provides both definitional and auditing teeth 

to see that it is followed. The Academy's alternative proposal 

would allow counsel to charge more than 25% but makes it clear 

that in excess of that amount would be considered unreasonable 

unless substantial services or responsibilities of the type 

outlined are provided. The rule adopts the approach of the 

recent contingent fee regulations and Client's Bill of Rights of 

informing the consumer of his or her rights. Also, consistent 

with our traditional professional regulatory scheme for 

attorneys, this proposal places responsibility on the lawyer to 



act responsibly and on The Florida Bar to monitor and enforce the 

rule. Any attorney who charges a fee in excess of 25% will be at 

risk if he does so without justification and there is a 

meaningful vehicle for The Florida Bar to audit practices and 

deal with abuses. Most importantly, however, this approach does 

not legitimize the charging of any referral fee where it is not 

justified, as does The Florida Bar's proposal, and cannot be used 

as a vehicle, as would the Bar's proposal, of legitimizing 

brokering with no representation for a 25% fee. 

PROPOSED MODIFICATION TO THE FLORIDA BAR 
PROPOSED RULE 4-7.3 - LEGAL SERVICE INFORMATION 

4.7.3 - Legal Service Information. Each lawyer or law firm 

advertising its services or availability to represent clients i n  

u e t i e n s s  eltuims er e u s e s  under Aulte 4 - 3 ~ 5 f d f t 4 f  shall: [This 

change would make all persons advertising subject to the Rule and 

not limit disclosure to contingency fee cases as inexplicably 

proposed by the Bar]. 

The following provision should be added to Rule 4-7.3(d) 

following subsection (1) and (2): 

4-7.3(d)(3) - Written communication not involving solicitation 
as defined in Rule 4-7.4 shall 

(a) Prominently contain the statement set forth in the 

preceding paragraph (d) (1). Such free written information shall 

only be provided upon request. 

(b) State the name and address of the lawyer licensed to 

practice law in Florida who would be responsible for the 

performance of the legal service in the area or areas of law 

advertised or involved in the potential representation and with 

respect to such lawyer: 



(1) Who has been awarded a certificate by The Florida 

Bar in a relevant area of specialization, state with 

respect to each area "Board Certified (area of 

certification) Lawyer". 

(2) Who has not been awarded a certificate of 

specialization in an area advertised or involved in 

potential representation, and such area is certified by 

The Florida Bar, state "Not Certified by The Florida Bar 

in (area of certification). 

(3) Who is not Board Certified and does not meet the 

qualifications for eligibility to become Board Certified 

in an area certifiable by The Florida Bar which is 

advertised or involved in the potential representation, 

state: "Not qualified to be certified by The Florida 

Bar in (area of certification) ." 

Such statement or statements must be displayed at the top of 

each page of the written communication in type one size larger 

than the largest type used in the written communication. 

(c) State that the lawyer sending the communication or 

who is the subject of the communication may not handle the 

representation or may associate counsel outside his law firm if 

such lawyer frequently associates other counsel or reasonably 

believes other counsel may be associated in a matter which is a 

subject of the written advertisement. 

(d) Prominently display in the last paragraph of such 

communication in a manner that is easily seen or understood by 

the prospective consumer that: 

"This letter is an advertisement. Lawyers are not 

allowed to write you about a specific matter of 

representation in which you already have a lawyer. 

Also, you should not be written by a lawyer if you have 

made it known to him that you do not want to receive 

such communications. Any communication from a lawyer 



should not cause you duress, embarrassment or undue 

inconvenience and no lawyer should directly call or 

speak to you about representation unless requested by 

you or your representative or unless you have a previous 

relationship with the lawyer. If you have any objection 

to this communication or if you have been contacted by a 

lawyer in a manner you think is improper or infringes on 

your rights, you should report the matter to The Florida 

Bar at its toll free number established for this 

purpose: 1-800-342-8060." 

Comments to Academy's Proposed Modifications to Rule 4-7.3: 

The Special Commission and The Florida Bar identified the problem 

they were trying to deal with as "brokering" of cases by 

attorneys who do not provide actual representation or who 

thereafter shop the case for the largest referral fee. Yet, The 

Bar's proposals do nothing to solve this problem and, instead, 

authorize a 25% fee for this very practice. The Bar's proposal 

regarding division of fees will only serve to exacerbate the 

potential abuse of direct mail communication which is now 

authorized under Rule 4-7.4. The Bar's proposed amendments to 

Rule 4-7-3 address disclosures for television, radio and display 

[which we submit are inadequate and tepid within present First 

Amendment guidelines and so general as to apply to Martindale- 

Hubbell listings]' and include no disclosure requirements for 

Our Response has been limited to the inquiries made by 
the Court at oral argument and we have not addressed the 
inadequacies and problems presented by the Bar's proposed 
"disclosure" requirements for television, radio and other media 
advertising. The Bar's approach of requiring advertisers to 
tell potential consumers about the availability of free infor- 
mation regarding qualifications and experience will very likely 
serve as a vehicle for follow-up solicitation by means of slick 
brochures promoting the lawyer. It is respectfully submitted 
that what is desperately needed is for the Bar to require 
meaningful disclosures to avoid deception of the public at the 
point of first contact, i.e, television, radio or display 
message. This could be accomplished by requiring that the type 
of disclosures proposed herein for written communications be 
applicable to all media or display advertisements. In that 
regard, we would submit that at least the disclosures proposed 
in the Academy's suggested Rule 4-7.3 (d) (3)d- (c) be required 
for all public advertisements, 



"permissible" direct mail solicitation - - which is the most 

intrusive and potentially abusive means of advertising. [The 

only required disclosure is it must state "Advertisement." See 

Rule 4-7.3 (b) 1 . 

The United States Supreme Court has made it clear that the 

Bar can constitutionally institute disclosure requirements that 

"are reasonably related to the State's interest in preventing 

deception of consumers". Zauder v. Office of Disciplinary 

Council of the Supreme Court of Ohio, 105 S. Ct. 2265, 2282 

(1985). Representing oneself as a trial lawyer to a prospective 

client when in fact the lawyer will not personally handle the 

case or, for that matter, may have never even tried a case, 

certainly constitutes an area involving "the possibility of 

deception [which is] self-evident" and subject to meaningful 

disclosure. Zauder, supra at 2283. Furthermore, although some 

courts have disallowed absolute bans on direct mailing by 

attorneys, they have recognized it is appropriate to establish 

procedures for such "in-person solicitations" which minimize the 

potentially deceptive or intrusive effects. - See Adams v. 

Attorney Reqistration and Disciplinary Commission, 801 F.2d 968, 

973-74 (7th Cir. 1986); See, generally, Ohralik v. Ohio State Bar 

Ass'n, 98 S.Ct. 1912 (1978). 

The Academy submits that the very real spectre of injured 

consumers being inundated with written solicitations from lawyers 

is offensive to the public and the profession. If this practice 

cannot be prohibited, the Bar certainly has a public obligation 

to closely monitor such practices to assure they are not unduly 

intrusive or deceptive. The proposed disclosures for direct mail 

communications would avoid misleading or disceptive advertising 

by attorneys who intend to "broker" cases; would require 

disclosure of the qualifications of the attorney who will 

actually handle the business ; would provide basic information to 

the consumer at the point of first contact regarding his rights 

vis-a-vis the advertising lawyer ; and would advise the consumer 



of his right to communicate with the Bar in order that the Bar 

can carry out its responsibility of policing such activities and 

making a record for future reference in reviewing and regulating 

such practices. 

CONCLUSION 

The Academy takes no pride of authorship in these 

alternative proposals and recognizes that further modifications 

and additional provisions may be appropriate. Indeed, the 

Academy would urge a further review of the rules regulating 

advertising and that the Bar employ all the tools permissible 

within the parameters of the First Amendment to assure the public 

purposes supposedly served by attorney advertising are maximized 

and abuses curtailed. It is respectfully submitted that these 

alternative proposals are more consistent with the historic 

philosophy of the rules of professional conduct for attorneys and 

better serve the notion that lawyers are officers of the Court 

and that the Bar, not the trial courts, should serve as the 

Court's arm to assure good faith compliance with the Court's 

rules. We also believe that rules along these lines will help 

solve, not exacerbate, the real problems we are facing. 

Respectfully Submitted, 

THE ACADEMY OF FLORIDA TRIAL 
LAWYERS , a 

Gentry and ~ h i l l i ~ s ,  P . A ~  
Six East Bay Street, Suite 400 
Jacksonville, Florida 32202 
(904) 356-4100 

f i e H  & Pennington 
Street 

32202 
(904) 355-7508 
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F l o r i d a  33401 ;  J o h n  F. H a r k n e s s ,  J r . ,  E x e c u t i v e  Director,  The 

F l o r i d a  Bar ,  T a l l a h a s s e e ,  F l o r i d a  32301 ;  J o h n  A. Boggs ,  Director 

o f  Lawyer R e g u l a t i o n ,  The F l o r i d a  B a r ,  T a l l a h a s s e e ,  F l o r i d a  

3 2 3 0 1 ;  S i d n e y  A.  S t u b b s ,  J r . ,  C h a i r m a n ,  Commi t t ee  t o  Review,  P. 

0. Drawer E ,  West Pa lm B e a c h ,  F l o r i d a  3 3 4 0 2 ;  Thomas M. E r v i n ,  
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