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ARGUMENT 

I 
THE PRODUCT CLASSIFICATIONS OF THE STATUTES UNDER 
SCRUTINY DO NOT VIOLATIVE TRE COMMERCE CLAUSE 

I n  analyzing t h e  s t a t u t e s  f o r  consis tency wi th  t h e  Commerce 

Clause,  i t  i s  abundantly c l e a r  t h a t  t h e  dec is ion  by t h e  F l o r i d a  

L e g i s l a t u r e  t o  c l a s s i f y  a l c o h o l i c  b e v e r a g e s  manufactured from 

sugarcane, c i t r u s  and s e l e c t e d  grape spec ies  does not  v i o l a t e  t h e  

Commerce Clause. 

Appel lees '  l abor ious  arguments t o  t h e  cont ra ry ,  t h e  United 

S t a t e s  Supreme Court has  been c a r e f u l  t o  poin t  out  t h a t  holdings 

f i n d i n g  d i s c r i m i n a t i o n  w i t h  r e g a r d  t o  t a x a t i o n  do n o t  " p r e v e n t  

t h e  S t a t e s  from s t r u c t u r i n g  t h e i r  t a x  sys tems t o  encourage t h e  

growth and development  o f  i n t r a s t a t e  commerce and i n d u s t r y " .  

Boston Stock Exchange - v. S t a t e  - Tax Commission, 97 S.Ct. 599, 610, 

(1977);  -- See --- a l s o ,  --- Bacchus Impor t s  - Ltd .  - v. _.-- Dias, 468 U.S. 263, 1 0 4  

S . C t .  3049, 82 L.Ed. 2d 200 (1984). The c e n t r a l  t h e s i s  of  

A p p e l l e e s '  argument t h a t  t h e  p r o d u c t  c l a s s i f i c a t i o n s  - a s  

d i s t i n g u i s h e d  from t h e  d i s q u a l i f i c a t i o n  p r o v i s i o n s  of t h e  

s t a t u t e s  - discr imina te  aga ins t  i n t e r s t a t e  commerce i s  s t a t e d  i n  

page 37 of McKesson's Answer Br ie f :  

F l o r i d a ' s  d e s i r e  t o  n u r t u r e  l o c a l  
i n d u s t r y  r e p r e s e n t s  an a t t e m p t  t o  
f u r t h e r  a p u r e l y  economic purpose  
t h a t  - whether t h e  implementation i s  
n o n - d i s c r i m i n a t o r y  o r  n o t  - i s  
c o n s t i t u t i o n a l  l y  s u s p e c t  under  t h e  
Commerce Clause. 

That p r e m i s e  i s  t h e  d i r e c t  a n t i t h e s i s  o f  t h e  Supreme Cour t ' s  

1 



c a v e a t  quoted  above. I t  i s  c l e a r ,  upon a moment's r e f l e c t i o n ,  

t h a t  t h e  p roduc t  c l a s s i f i c a t i o n s  t h e m s e l v e s  do n o t  i n  any way 

d iscr imina te ,  wi th in  t h e  meaning of Commerce Clause cases.  The 

c l a s s i f i c a t i o n  of those products f o r  f avorab le  t ax  t reatment  a r e  

thus c l e a r l y  v a l i d  under cases  such as Exxon Corp. - v. Governor _I of 

--- M a r y l a n d ,  ---- 98 S . C t .  2207,  57 L.Ed. 2d .91  ( 1 9 7 8 ) .  T h a t  t h e  

o p e r a t i o n  o f  t h e  c l a s s i f i c a t i o n s  may "cause b u s i n e s s  t o  s h i f t  

from one i n t e r s t a t e  s u p p l i e r  [ f o r  example g ra in  based a l c o h o l i c  

b e v e r a g e s ]  t o  a n o t h e r  i n t e r s t a t e  s u p p l i e r  [ s u g a r c a n e  based o r  

c i t r u s  based a l c o h o l i c  beverages]  does not  v i o l a t e  t h e  Commerce 

Clause".  That  c l a u s e  " p r o t e c t s  t h e  i n t e r s t a t e  marke t ,  no t  

p a r t i c u l a r  i n t e r s t a t e  f i r m s  ..." Exxon Corp. - v. ----- Governor  - of  

-- M a g l a n d  ---d - s u p r a ,  -- 98 S.Ct .  2214-2215. Indeed ,  i f  t h e  A p p e l l e e s '  

were c o r r e c t  t h a t  t h e  State  of F l o r i d a  may not  c l a s s i f y  a l c o h o l i c  

beverages according t o  product base f o r  d i f f e r e n t  t a x  t reatment ,  

t hen  t h e  e n t i r e  t a x  s t r u c t u r e  of  Chap te r  565 and Chapter  564, 

F l o r i d a  S t a t u t e s  - and t h a t  o f  v i r t u a l l y  e v e r y  o t h e r  s t a t e  i n  

t h e  Union - i s  i n v a l i d .  I f  t he  mere c l a s s i f i c a t i o n  of beverages 

f o r  d i f f e r e n t  t a x  t reatment  according t o  t h e  type of beverages i s  

unlawful because it somehow disadvantages a g r i c u l t u r a l  producers 

o f  v a r i o u s  base  m a t e r i a l s ,  t h e n  t h e  S t a t e  may n o t  t a x  b e e r  a t  a 

r a t e  d i f f e r e n t  from the  ra te  a t  which i t  taxes  d i s t i l l e d  l i quor s .  

T o  do s o  would,  a c c o r d i n g  t o  A p p e l l e e s '  a n a l y s i s ,  d i s c r i m i n a t e  

aga ins t  t h e  producers of r a w  a g r i c u l t u r a l  crops i n  those s t a t e s  

and na t ions  which, because of c l i m a t i c  condi t ions ,  a r e  not s u i t e d  

2 



t o  t h e  c o m m e r c i a l  g r o w t h  o f  hops  and m a l t ,  t h e  p r e f e r r e d  

i n g r e d i e n t s  f o r  t h e  making of  b e e r .  L ikewise ,  i f  A p p e l l e e s '  

a n a l y s i s  i s  c o r r e c t ,  n e i t h e r  t h e  S t a t e  o f  F l o r i d a  nor  any o t h e r  

s t a t e  of  t h e  Union c o u l d  impose a d i f f e r e n t  t a x  r a t e  on wines 

t h a n  on b e e r  and d i s t i l l e d  l i q u o r s ,  f o r  t h e  same r e a s o n s .  

Appel lees '  argument t h a t  t h e  product c l a s s i f i c a t i o n s  themselves 

r e s u l t  i n  p rohib i ted  d iscr imina t ion  under t h e  Commerce Clause i s  

c l e a r l y  erroneous,  c o n s t i t u t e s  a pervers ion  of Commerce Clause 

precedents,  a n d  ought not be adopted by t h i s  Court. 

THE APPELLEES DID NOT DEMONSTRATE BELOW THAT THE 
DISQUALIFICATION PROVISIONS OF THE STATUTES RESULT 

IN A COMMERCE CLAUSE VIOLATION 

The A p p e l l e e s  a rgue  t h a t  t h e  d i s q u a l i f i c a t i o n  p r o v i s i o n s  

c o n t a i n e d  i n  $564.06(9)  and § 5 6 5 . 1 2 ( 1 ) ( c ) ,  ( 2 ) ( c ) ,  F l o r i d a  

S t a t u t e s  (1985) a r e  d iscr imina tory  i n  purpose and, on t h a t  ground 

a l o n e ,  a r e  i n  v i o l a t i o n  o f  t h e  Commerce C lause .  I n  e s s e n c e  

Appel lees  argue f o r  a pure motive a n a l y s i s ,  t h e  content ion t h a t  

t h e  m o t i v e s  o f  t h e  L e g i s l a t u r e  a l o n e ,  i f  d i s c r i m i n a t o r y ,  a r e  

s u f f i c i e n t  t o  i n v a l i d a t e  t h e  s t a t u t e s .  

However, a l t h o u g h  pure  mot ive  a n a l y s i s  h a s  been argued  by 

some scho la r s ,  t h e  United S t a t e s  Supreme Court has  not adopted a 

pure motive s tandard f o r  t h e  i n v a l i d a t i o n  of a s t a t u t e  under t h e  

Commerce C lause .  Indeed i n  Henneford v. S i l a s  Mason Co., 300 

U.S. 577, 57 S . C t .  524, 528(1937) t h e  Court  h e l d  t h a t :  "mot ives  

- --- ---- - 

a lone  w i l l  seldom, i f  e v e r ,  i n v a l i d a t e  a t a x  t h a t  a p a r t  from i t s  

3 



motives would be recognized a s  lawful". I n  t h e  years  ensuing t h e  

Supreme Cour t  h a s  n o t  r e t r e a t e d  from t h a t  p o s i t i o n .  There i s  

dictum i n  t h e  Bacchus case which i n d i c a t e s  t h a t  motives could be 

a s u f f i c i e n t  b a s i s  f o r  i n v a l i d a t i o n  of a s t a t u t e .  However, t h e  

holding i n  Bacchus i s  a s  fo l lows :  

We t h e r e f o r e  c o n c l u d e  t h a t  t h e  
H a w a i i  l i q u o r  t a x  e x e m p t i o n  f o r  
okolehao and pineapple  wine v i o l a t e d  
t h e  Commerce C l a u s e  because  i t  had 
b o t h  t h e  p u r p o s e  and  -- e f f e c t  --- o f  
a-ZEZri%Y.ating i n  f a v o r  o'l l o c a l  
products.  

7- -r- 

104 S . C t .  3049, 3057 (emphasis suppl ied) .  

Whatever t h e  United S t a t e s  Supreme Court has  s a i d  i n  d i c t a ,  

i t  has  n o t  s t r i k e n  a s t a t u t e  p u r e l y  on t h e  b a s i s  of  m o t i v a t i o n s  

of l e g i s l a t o r s  i n  i t s  enactment .  I n  each  case t h e r e  was e i t h e r  

f a c i a l  d i s c r i m i n a t i o n  -- de  l u r e  - o r  d i s c r i m i n a t i o n  i n  p r a c t i c a l  

e f f e c t ,  demonstrated by evidence adduced i n  t h e  record. 

I n  t h i s  c a s e  t h e r e  i s  s i m p l y  no e v i d e n c e  i n  t h e  r e c o r d  which 

demons t r a t e s  t h a t  t h e  d i s q u a l i f i c a t i o n  p r o v i s i o n s  of  t h e s e  

s t a t u t e s  i n  p r a c t i c a l  e f f e c t  d i scr imina te  aga ins t  manufacturers 

o f  a l c o h o l  i c  b e v e r a g e s  produced from s u g a r c a n e ,  c i t r u s  o r  t h e  

g rape  s p e c i e s  i n  s t a t e s  and j u r i s d i c t i o n s  o t h e r  t han  F l o r i d a .  

There i s  no a l l e g a t i o n ,  nor any evidence,  t h a t  any manufacturer 

w o u l d  b e  d e n i e d  a n  e x e m p t i v e  l i c e n s e  b a s e d  u p o n  t h e  

d i s q u a l i f i c a t i o n  provis ions .  Indeed, t h e r e  i s  evidence i n  t h i s  

record t h a t  t h e  Div is ion  of Alochol ic  Beverages and Tobacco would 

have granted such a l i c e n s e  t o  an a l c o h o l i c  beverage manufacturer 

4 



o u t s i d e  t h e  S t a t e  o f  F l o r i d a  had t h e  a p p l i c a t i o n  n o t  been  

withdrawn by t h a t  manufacturer.  Thus, upon t h e  t e s t s  adopted i n  

t h e  h o l d i n g s  of Commerce Clause  precedents ,  t h i s  r eco rd  i s  who l ly  

inadequate  t o  determine t h a t  t h e  d i s q u a l i f i c a t i o n  provisons  of 

t h e s e  s t a t u t e s  r e n d e r  them d i s c r i m i n a t o r y  i n  p r a c t i c a l  e f f e c t .  

L e t  u s  assume,  however ,  f o r  t h e  p u r p o s e s  o f  a rgument  t h a t  

t h e  Appe l l ees  "motivat ion only ' '  a n a l y s i s  i s  appropr i a t e .  Even i f  

t h a t  p r o p o s i t i o n  w e r e  t r u e ,  t h i s  r e c o r d  i s  i n s u f f i c i e n t  t o  

j u s t i f y  t h e  t r i a l  c o u r t ' s  g r a n t i n g  of summary judgment based upon 

s u c h  an a n a l y s i s .  A p p e l l e e s  c i t e  t h e  comments o f  S e n a t o r  

McPherson and R e p r e s e n t a t i v e  Jones be fo re  l e g i s l a t i v e  committees 

f o r  t h e  p r o p o s i t i o n  t h a t  the mot iva t ion  of the L e g i s l a t u r e  as a 

w h o l e  i n  e n a c t i n g  t h e  d i s q u a l i f i c a t i o n  p r o v i s i o n s  w a s  

d i s c r i m i n a t o r y .  What A p p e l l e e s  f a i l e d  t o  b r i n g  t o  t h e  C o u r t ' s  

a t t e n t i o n ,  however, i s  t h a t  even  the most dedica ted  proponents of 

pure  mot iva t ion  a n a l y s i s  under t h e  Commerce Clause  concede t h a t  

d i s c i m i n a t o r y  m o t i v a t i o n  on t h e  p a r t  o f  a few l e g i s l a t o r s  i s  

i n s u f f i c i e n t  t o  e s t a b l i s h  d i sc r imina to ry  mot iva t ions  on the p a r t  

o f  t h e  l e g i s l a t u r e  as a body. E.g., Regan, D. H. "The Supreme 

Cour t  And S t a t e  P r o t e c t i o n i s m :  Making Sense  Of The Dormant 

Commerce Clause", 8 7  Mich. L. Rev. 1091, 1149 (1986). 

For e v e r y  s ta tement  by Senator  McPherson and Represen ta t ive  

Jones  which e v i n c e s  d i s c r i m i n a t o r y  i n t e n t  on t h e i r  p a r t s ,  t h i s  

r e c o r d  c o n t a i n s  s t a t e m e n t s  by o t h e r  members o f  t h e  l e g i s l a t u r e  

ev inc ing  c l e a r l y  non-d iscr imina tory  i n t e n t .  For i n s t a n c e  i n  the 



hea r ings  on May 14,  1985 be fo re  t h e  Senate  Finance and Taxat ion 

Committee o f  t h e  F l o r i d a  L e g i s l a t u r e  t h e  chairman o f  t h a t  

committee i n d i c a t e d  h i s  d e s i r e  t o  modify F l o r i d a ' s  t a x  preference 

t o  meet t h e  c o n s t i t u t i o n a l  requirements  announced i n  Bacchus. H e  

r e c o g n i z e d ,  however  t h a t  i n  do ing  s o ,  a f o r m u l a  w a s  needed  t o  

p r e v e n t  an  e r r o s i o n  of the beverages  e x c i s e  t a x  base which would 

f o l l o w  on e x p a n s i o n  o f  the t a x  p r e f e r e n c e  t o  m e e t  ---- Bacchus 

concerns.  1 

The d i s c u s s i o n  between t h e  Chairman of  t h e  House Finance and 

T a x a t i o n  Committee and R e p r e s e n t a t i v e  J o n e s  a t  the May 8,  1985  

Committee hea r ing  demonstrates t h e  c l ea r  b e l i e f  of t h e  Chairman 

t h a t  t h e  s t a t u t e ,  a s  amended, would open t h e  t a x  exempt ion  t o  

non-Flor ida  manufacturers ,  thus  t r i g g e r i n g  t h e  Chairman's concern 

t h a t  a f o r m u l a  be  adop ted  which  would l i m i t  t h e  e r o s i o n  of  t h e  

t a x  b a s e  by c r e a t i n g  a s l i d i n g  s c a l e  t a x .  R. Vo l .  1, pp. 149-  

153. 

I n d e e d ,  t h e  c l e a r e s t  i n d i c a t i o n  t h a t  t h e  F l o r i d a  

L e g i s l a t u r e ,  as a whole, b e l i e v e d  t h a t  the new A c t s  would expand 

THE CHAIRMAN: "What I ' m  t r y i n g  t o  do i s  keep  the exempt ion  f o r  
d i s t i l l e r s  i n  effect .  And what has  happened i n  t h e  Supreme Court 
i n  t h e  Bacchus case i s  t h a t  h a s  made t h e  r u l i n g  t ha t  would t e n d  
t o  j e p o m % u r  e x i s t i n g  l a n g u a g e  ... What t h i s  a t t e m p t s  t o  do 
would be  t o  r e d r a w  i t ,  t h e  same b a s i c  d o l l a r  amount,  t h e  same 
c o n c e p t ,  b u t  make i t  so  t h a t  i t s  c o n s t i t u t i o n a l " .  R. Vo l .  I ,  p .  
179. 

- See  --- a l s o ,  t h e  s t a t e m e n t  o f  t h e  Chairman o f  the S e n a t e  Commerce 
Committee a t  R. Vol .  I ,  p .  1 7 7 - 1 7 8 .  
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t h e  a v a i l a b i l i t y  of  exemption t o  n o n - F l o r i d a  manufac tu re r s  i s  

found on t h e  f a c e  o f  t h e  s t a t u t e s  t h e m s e l v e s .  $564.06(10) and  

$565.12(5) , (6) ,  F l o r i d a  S t a t u t e s ,  (1985) c o n t a i n  l e n g t h y  and 

c a r e f u l l y  d r a f t e d  s l i d i n g  s c a l e  t a x  r a t e s  des igned  t o  p l a c e  a 

f l o o r  under t h e  e ros ion  of t h e  t a x  base which would be occasioned 

by t h e  unchecked growth of manufacturers s e l l i n g  exempt products 

i n  t h e  s ta te .  Those p rov i s ions  c o n s t i t u t e ,  i n  f a c t ,  t h e  bu lk  of 

t h e  s t a t u t o r y  l anguage  of  9s564.06 and 565.12 a s  amended. A 

comparison of $9564.06 and 565.12, F l o r i d a  S t a t u t e s ,  (1985) with 

t h e  p r e - e x i s t i n g  s t a t u t e s  r e v e a l s  t h a t  t h e  e a r l i e r  s t a t u t e s  

contain no such formula capping t h e  amount of taxes  which would 

be  l o s t  a s  a r e s u l t  o f  t h e  exemptions.  The i n e l u c t a b l e  r eason  

f o r  t h e  e x i s t a n c e  o f  t h e  s l i d i n g  s c a l e  t a x  i n  t h e  new s t a t u t e s  

and i t s  n o n - e x i s t a n c e  i n  t h e  p r i o r  s t a t u t e s  i s  a l e g i s l a t i v e  

p e r c e p t i o n  t h a t  t h e  new s t a t u t e s  would,  i n d e e d ,  expand t h e  

a v a i l a b i l i t y  of t h e  exemption t o  manufacturers ou t s ide  t h e  S t a t e  

o f  F l o r i d a  who t h e r e t o f o r e  had been den ied  t h a t  exemption. On 

t h e  f a c e  o f  t h e  s t a t u t e s ,  t h e n ,  t h e  c l e a r  i n f e r e n c e  i s  t h a t  t h e  

motivat ion of t h e  l e g i s l a t u r e  i n  enact ing these  s t a t u t e s  was not 

d i scr imina tory .  

Thus, even  i f  one f u l l y  a c c e p t s  t h e  "mot iva t ion"  a n a l y s i s  

p u t  forward by A p p e l l e e s ,  t h e  i n f e r e n c e s  i n  t h i s  r e c o r d  a r e  

wholly i n  c o n f l i c t .  The cases  a r e  not capable  of r e s o l u t i o n  by 

summary judgment. The proponents of motivat ion a n a l y s i s  concede 

t h a t  t h e  c o u r t s  must look t o  a s t a t u t e ' s  p r a c t i c a l  e f f e c t  i n  many 
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c a s e s  f o r  e v i d e n c e  of d i s c r i m i n a t o r y  m o t i v a t i o n  on t h e  p a r t  of  

t h e  l e g i s l a t u r e  a s  a whole. E.g., Regan D. H. "The Supreme Court 

And S t a t e  P r o t e c t i o n i s m :  Making Sense Of The Dormant Commerce 

Clause", supra a t  1137. On t h i s  record,  c o n f l i c t i n g  inferences  

a s  t o  t h e  m o t i v a t i o n  o f  t h e  l e g i s l a t i v e  body as a whole e x i s t .  

To r e s o l v e  t h a t  c o n f l i c t ,  t h e  t r i a l  c o u r t  was r e q u i r e d  t o  look  

i n t o  t h e  s t a t u t e s '  p r a c t i c a l  e f f e c t .  Th i s  r e c o r d  i s  w h o l l y  

lacking i n  evidence which would demonstrate t h a t  t h e  p r a c t i c a l  

e f f e c t  o f  t h e s e  l a w s  i s  t o  o p e r a t e  i n  a d i s c r i m i n a t o r y  f a s h i o n  

a g a i n s t  b e v e r a g e s  manufactured i n  f o r e i g n  j u r i s d i c t i o n s .  The 

t r i a l  cou r t ' s  f i n a l  o rders  i n  these  cases  i n d i c a t e  a b e l i e f  t h a t  

t h e  m o t i v a t i o n  o f  t h e  l e g i s l a t u r e  i n  e n a c t i n g  t h e  1 9 8 5  

amendments was n o t  d i s c r i m i n a t o r y .  The f o l l o w i n g  pa rag raph  

appears i d e n t i c a l l y  i n  each of t h e  cour t ' s  f i n a l  o rders :  

These amendments were an  e f f o r t  by 
t h e  L e g i s l a t u r e  t o  ove rcome  t h e  
c o n s t i t u t i o n a l  p r o b l e m s  i n  t h e  
F l o r i d a  a l c o h o l i c  b e v e r a g e  laws 
r e s u l t i n g  from t h e  Bacchus decis ion.  
T h i s  C o u r t ,  h a v i n g  r e v i e w e d  t h e  
c h a l l e n g e d  a m e n d m e n t s  f i n d s ,  
h o w e v e r ,  t h a t  t h i s  l e g i s l a t i o n  
f a i l e d  t o  s u r m o u n t  t h e  
c o n s t i t u t i o n a l  v i o l a t i o n s  addressed 
i n  Bacchus. 

F ina l  order  on Summary Judgment. R.  V o l .  8, p .  1458. 

Re f l ec t ion  upon t h a t  passage demonstrates no h i n t  t h a t  t h e  t r i a l  

cour t  made a f a c t u a l  f inding of d i scr imina tory  motivat ion on t h e  

p a r t  of t he  F l o r i d a  L e g i s l a t u r e  i n  adopting t h e  1985 amendments 

t o  t h e s e  s t a t u t e s .  Without such  a f i n d i n g  o f  t h e  t r i a l  c o u r t ,  
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with c o n f l i c t i n g  inferences  i n  t h i s  record,  and with t h e  dea r th  e 
of information about t h e  s t a t u t e s '  p r a c t i c a l  e f f e c t ,  judgment f o r  

Appel lees  i s  who1 l y  inappropr ia te .  

I11 

SUMMARY JUDGMENT ON THIS RECORD IS INAPPROPRIATE 

B e f o r e  a d d r e s s i n g  t h e  r e m a i n i n g  i s s u e s  p r e s e n t e d  i n  

Appel lees  answer b r i e f s  DABT b e l i e v e s  i t  would be i n s t r u c t i v e  t o  

e x p l a i n  i t s  g e n e r a l  p o s i t i o n  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

g r a n t i n g  summary j u d g m e n t .  The s t a t e  o f  t h i s  r e c o r d  h a s  

impl ica t ions  not  on ly  f o r  s tanding ,  with r e spec t  t o  cha l l enge  of 

t h e  d i s q u a l i f i c a t i o n  provis ions  by McKesson Corporation, F l o r i d a  

Beverage C o r p o r a t i o n  and Tampa Crown, b u t  a l s o  w i t h  r e s p e c t  t o  

d iscr imina t ion  a n a l y s i s  under t h e  Commerce Clause. Further ,  t h e  

l a c k  of  proof  and o p p o r t u n i t y  f o r  i n q u i r y  a s  t o  t h e  p r a c t i c a l  

e f f e c t  o f  t h e s e  s t a t u t e s  i n  t h e  r e c o r d  p r e c l u d e s  t h e  g r a n t  o f  

summary judgment on any theory advanced by Appellees.  A t  bottom, 

A p p e l l e e s '  t h e o r i e s ,  o the r  than t h e  f a c i a l  cha l l enges  f a l l  i n t o  

two genera l  ca tegor ies :  (1 ) tha t  t h e  d i s q u a l i f i c a t i o n  provis ions  

i n t r u d e  i n t o  a r e a s  o f  f o r e i g n  p o l i c y  ( 2 )  t h a t  t h e  

d i s q u a l i f i c a t i o n  p r o v i s i o n s  h a v e  been p r e e m p t e d  by p o s i t i v e  

F e d e r a l  enac tmen t s .  Those c h a l l e n g e s  must proceed  upon an a s -  

a p p l i e d  a n a l y s i s  o f  t h e  s p h e r e  o f  o p e r a t i o n  o f  t h e  

d i s q u a l i f i c a t i o n  p rov i s ions ,  t h e i r  t r u e  e f f e c t s  i n  p r a c t i c e ,  and 

t h e  i n t e n t  of Congress and t h e  Federal  Government. They depend 

upon t h e  f a c t s  a s s e r t e d  t o  e x i s t  i n  A p p e l l e e s  b r i e f s ,  b u t  which 
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f ind  no support  from admissible  evidence i n  t h e  record below, a s  

does the  s tanding of Appellees.  

For ins tance  a t  page 1 2  t o  1 3  of McKesson's Answer Brief  a t  

footnote  1 t h e r e  i s  a d iscuss ion  by McKesson of f a c t u a l  grounds 

which McKesson a s s e r t s  would opera te  t o  deny exemption t o  M t .  Gay 

Rum which McKesson i m p o r t s  from Barbados. I n  s u p p o r t  o f  i t s  

pos i t i on ,  McKesson a s s e r t s  a s  fo l lows :  

M t .  Gay Rum, a suga rcane  p r o d u c t ,  
would q u a l i f y  f o r  t h e  t a x  preference  
under s e c t i o n  565.12(1)(b) ,  F l o r i d a  
S t a t u t e s  (1985) ,  bu t  f o r  t h e  Take 
Back P r o v i s o n s . . . I n  a d d i t i o n ,  a 
B a r b a d o s  g o v e r n m e n t  a g e n c y ,  t h e  
B a r b a d o s  E x p o r t  P r o m o t i o n  
C o r p o r a t i o n ,  p r o v i d e s  economic  
a d v a n t a g e s  t o  B a r b a d o s  r u m  
manufacturers. Therefore,  under t h e  
Take Back P r o v i s i o n s ,  McKesson's 
[rum] ... i s  i n e l i g i b l e  t o  r e c e i v e  
F l o r i d a ' s  u n c o n s  t i t u t  i o n a  1 t a x  
break. 

There i s  no 

e x i s t e n c e  o 

r e f e r e n c e  wha t soeve r  i n  t h e  r e c o r d  below t o  t h e  

t h e  Barbados Export  Promotion C o r p o r a t i o n  o r  any 

desc r ip t ion  of t h e  a l l e g e d  economic advantages which i t  g ran t s  t o  

Barbados rum manufac tu re r s .  There i s  no proof  i n  t h e  r e c o r d  

below t h a t  Barbados o f f e r s  t o  i t s  m a n f a c t u r e r s  t h e  s o r t  o f  

economic i n c e n t i v e s  o r  o the r  d i r e c t  o r  i n d i r e c t  subs id i e s  which 

would d i s q u a l i f y  t h a t  rum from rece iv ing  t a x  p re fe r r ed  t reatment  

i n  t h e  S t a t e  of  F l o r i d a .  F l o r i d a  S t a t u t e s  $90.202 (3 )  and 

$90.204 e s t a b l i s h  t h e  p rocedure  whereby t h e s e  A p p e l l e e s  might 

have  e s t a b l i s h e d  t h e  e x i s t e n c e  o f  f o r e i g n  l a w .  There was no 
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r e q u e s t  f o r  j u d i c a l  n o t i c e  as t o  t h e  l a w s  of Barbados pu t  forward 

by Appe l l ees  pursuant  t o  t h o s e  p r o v i s i o n s  of F l o r i d a ' s  ev idence  

code  and t h e  Cour t  d i d  n o t  i n  i t s  f i n a l  o r d e r  t a k e  j u d i c i a l  

n o t i c e  o f  t h e  p r o v i s i o n s  o f  t h e  l a w s  o f  Barbados  o r  any o t h e r  

f o r e i g n  n a t i o n .  The Peck a f f i d a v i t ,  R. V o l .  I ,  pp. 1 0 3  - 1 1 0 ,  

does no t  e s t a b l i s h  tha t  a f f i a n t ' s  e x p e r t i s e  i n  and q u a l i f i c a t i o n s  

t o  r e n d e r  an o p i n i o n  as t o  t h e  p r o v i s i o n s  o f  Barbados l a w .  

T h e r e f o r e ,  t h e  f a c t u a l  a s s e r t i o n  which u n d e r p i n s  McKesson's 

a s s e r t i o n  t o  t h i s  Cour t  t h a t  i t  h a s  s t a n d i n g  t o  c h a l l e n g e  

d i s q u a l i f i c a t i o n  p r o v i s i o n s  i s  w h o l l y  w i t h o u t  s u p p o r t  i n  t h e  

record  below. 

A p p e l l e e s '  a s s e r t i o n  t h a t  t h e  d i s q u a l i f i c a t i o n  p r o v i s i o n s  of 

t h e  s t a t u t e s  c o n s t i t u t e  d i s c r i m i n a t i o n  under t h e  Commerce Clause, 

unde r  t h e  I m p o r t / E x p o r t  C l a u s e ,  and r e s u l t  i n  i m p e r m i s s i b l e  

i n t r u s i o n  i n t o  f o r e i g n  a f f a i r s  a l l  depend i n  p a r t  upon a f i n d i n g  

t h a t  t h e  p r a c t i c a l  e f f e c t  o f  t h e  s t a t u t e s  i s  t o  d i s c r i m i n a t e  

a g a i n s t  f o r e i g n  commerce o r  t o  c l e a r l y  create  a f o r e i g n  a f f a i r s  

p r o b l e m .  E.g., D e p a r t m e n t  o f  R e v e n u e  v.  A s s o c i a t i o n  o f  

- Washington ----____ S t e v e d o r i n g  - Co's., 435 U.S. 734, 98 S.Ct. 1388 (1978) ;  

C o n t a i n e r  Corp. o f  A m e r i c a  v. F r a n c h i s e  Tax Bd., 1 0 3  S.Ct. 2933 

(1983). Appe l l ees  r e p e a t e d l y  assert  t h a t ,  i n  f a c t  t h e  p r a c t i c a l  

e f f e c t  o f  t h e s e  s t a t u t e s  i s  t o  c r e a t e  s u c h  d i s c r i m i n a t i o n .  A t  

page 22 of  i t s  b r i e f  McKesson asser ts  t h a t  t h e  exemptions "favor  

F l o r i d a  p roduce r s " .  Again a t  page  2 8  McKesson a s s e r t s  as a 

-- -_____- -- -- - ___- -- __----__--- -- 

--------I_-- 

f a c t u a l  matter: 
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F l o r i d a ' s  ove r r id ing  purpose f o r  i t s  
a l c o h o l i c  t a x  scheme i s  t o  encourage 
t h e  s a l e  of F l o r i d a  products a t  t h e  
expense of non-Florida products. 

Again, a t  page 3 6 ,  McKesson a s s e r t s  a s  a f a c t u a l  mat te r  t h a t  t h e  

e f f e c t  o f  t h e  s t a t u t e s  i s  t o  impose a b a r r i e r  a g a i n s t  o u t - o f -  

s t a t e  p r o d u c e r s  by imposing a d d i t i o n a l  t a x e s  on --- every p roduce r  _--- 
who does not  produce F l o r i d a ' s  products. 

A s  demonstrated above, t h e r e  i s  a b s o l u t e l y  no proof t h a t  t h e  

p r a c t i c a l  e f f e c t  of t h e  s t a t u t e s  a r e  a s  Appel lees  a s s e r t  them t o  

be. The c e n t r a l  underpinning of A p p e l l e e s '  t h e o r i e s  before  t h i s  

Court  i s  t h u s  w i t h o u t  f a c t u a l  s u p p o r t  i n  t h e  r e c o r d  below and 

summary judgment based thereon i s  c l e a r l y  inappropriate .  

A s  pointed out  i n  t h e  i n i t i a l  b r i e f  f i l e d  by DABT, t h e r e  i s  

i n  t h i s  c a s e  a r i p e n e s s  problem. I t  becomes e v i d e n t  when one 

examines t h e  arguments of A p p e l l e e s .  A t  page 48 of  McKesson's 

answer b r i e f  McKesson makes an i n t e r e s t i n g  s ta tement :  

F lo r ida ' s  p o t e n t i a l  d e n i a l  of t hese  
p r e f e r e n c e s  t o  Caribbean rum would 
f r u s t r a t e  f e d e r a l  p o l i c i e s  expressed 
i n  CBERA. 

The u s e  o f  t h e  word " p o t e n t i a l "  w a s  n o t  m i s t a k e n ;  i t  w a s  

d e l i b e r a t e .  McKesson uses  t h a t  word i n  i t s  b r i e f  because i t  must 

concede t h a t  t h e r e  i s  no p roof  i n  t h i s  r e c o r d  t h a t  t h e  F l o r i d a  

s t a t u t e s  would deny t a x  p r e f e r e n c e s  t o  m a n u f a c t u r e r s  i n  any 

Caribbean Basin n a t i o n .  Nor i s  t h e r e  any proof  i n  t h i s  r e c o r d  

t h a t  t h e  d i s q u a l i f i c a t i o n  p r o v i s i o n s  would o p e r a t e  t o  deny t a x  

preference t o  a manufacturer i n  any fore ign  nat ion.  
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T h e r e f o r e  t h e  r e c o r d  i s  i n s u f f i c i e n t  t o  s u p p o r t  t h a t  

c r i t i c a l  f inding.  

The prematuri ty  of summary judgment based upon t h e  i n a b i l i t y  

of  Defendants  t o  comple t e  d i s c o v e r y  and t h e  l a c k  o f  a comple te  

f a c t u a l  record i s  apparent.  That e r r o r  by t h e  t r i a l  cour t  i n fec t ed  

the  proceedings i n  t h e i r  e n t i r e t y .  

Tampa Crown and F l o r i d a  Beverage a rgue  t h a t ,  as t o  them, 

e n t e r t a i n i n g  a motion f o r  summary judgment was n o t  premature .  

DABT would a g r e e  t h a t  i f  t h e  Tampa Crown c a s e  had been hand led  i n  

i s o l a t i o n ,  e n t e r t a i n i n g  t h e  motion i n  t h a t  c a s e  might n o t  have  

been premature. However, as DABT noted i n  i t s  i n i t i a l  b r i e f ,  t h e  

t r i a l  cour t  did not  t reat  these  cases  sepa ra t e ly .  Instead DABT 

w a s  r e q u i r e d  t o  meet n o t  o n l y  t h e  c o n t e n t i o n s  r a i s e d  by Tampa 

Crown a t  t h e  summary judgment h e a r i n g ,  b u t  t h e  c o n t e n t i o n s  of  

McKesson Corporation was w e l l  and, s h o r t l y  t h e r e a f t e r ,  of Brown- 

Forman Corporation. The time and resources  of DABT a v a i l a b l e  t o  

adequately prepare i t s  defense i n  each case was thus d iv ided  by 

t h r e e .  Moreover ,  a l t h o u g h  Tampa Crown a r g u e s  t h a t  i t s  c a s e  i s  

pu re ly  a f a c i a l  cha l l enge  t o  t h e  s t a t u t e s ,  i t  i n  f a c t  engages i n  

s p e c u l a t i o n  a s  t o  what e f f e c t  t h e  s t a t u t e s  might have ,  w i t h o u t  

t h e  b e n e f i t  of any admin i s t r a t ive  o r  j u d i c i a l  i n t e r p r e t a t i o n  of 

t he  s t a t u t e s  as  app l i ed  t o  a concrete  circumstance. 

McKesson's argument t h a t  DABT was r e q u i r e d  t o  f i l e  an 

a f f i d a v i t  i n  o r d e r  t o  demons t r a t e  t h e  need f o r  more t ime t o  

complete d iscovery  i s  t h e  e x a l t a t i o n  of form ove r  substance. The 
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l a c k  of response t o  the m a j o r i t y  of  DABT's d i scove ry  w a s  apparent  

i n  t h e  r e c o r d  and w a s  b e f o r e  t h e  t r i a l  c o u r t  on t h e  d a t e  o f  t h e  

summary judgment  h e a r i n g ,  a t  which t i m e  DABT made i t s  need f o r  

a d d i t i o n a l  t i m e  known t o  t h e  t r i a l  cour t .  When it i s  apparent  on 

the r e c o r d  t h a t  d i s c o v e r y  h a s  n o t  been c o m p l e t e d ,  summary 

judgment i s  premature. 

Moreover, DABT's d i scove ry  d i d  not address  o n l y  the s t and ing  

McKesson's s t and ing ,  as impl ied  by McKesson. The record  r e f l e c t s  

that  F l o r i d a  Beverage Corporat ion d e a l s  i n  t h e  products  exempted 

by t h e s e  s t a t u t e s  and i s  t h e r e f o r e  e s t o p p e d  t o  c h a l l e n g e  t h e  

c o n s t i t u t i o n a l i t y  of  t h e  v e r y  exemptions i t  has  enjoyed. R. V o l .  

7 ,  pp. 1170 - 1195, 1209 - 1 2 1 1 .  - Hess - v. --- Mullaney, 2 1 3  F.2d. 635 

( 9 t h  C i r .  1954) ;  I n  R e  Chicago ,  Milwaukee,  -I_---- S t .  P a u l  SL P a c .  R. - - --- - _-- 
Co 7 1 3  F.2d. 2 7 4 ,  279 - 280 ( 7 t h  C i r .  1983) ;  Wolfe  __-__ - v. ------ M e r r i l l  2, 

N a t ' l  Lab., Inc . ,  433 F.Supp. 231  (M.D. Tenn. 1 9 7 7 ) ;  --- M c N u l z  - v. 

--------- B l a c k b u r n  9 4 2  So.2d.  445  ( F l a .  1 9 4 9 ) .  The r e c o r d  f u r t h e r  

r e f l e c t s  t h a t  Tampa Crown chooses not  t o  d e a l  i n  exempt products  

because i t  r ega rds  them as i n f e r i o r .  R. Vol. 7 ,  pp. 1209 - 1 2 1 1 .  

T h u s ,  Tampa Crown c a n  n o t  a s s e r t  t h a t  i t s  i n t e r e s t s  a s  a 

d i s t r i b u t o r  a r e  ha rmed  i n  m a n n e r  f a i r l y  t r a c e a b l e  t o  t h e  

o p e r a t i o n  o f  t h e  exempt ions .  E.g., V a l l e y  ----- Forge  C h r i s t i a n  - 
-- C o l l e g e  - v. Americans United - f o r  Sepa ra t ion  - of  Church - and S t a t e ,  

Inc . ,  454 U.S. 464,  102 S.Ct. 752, 70 L.Ed. 2d. 700 (1982) .  

DABT propounded d i s c o v e r y  t o  McKesson aimed a t  u n e a r t h i n g  

f a c t s  which would show t h a t  McKesson d e a l t  i n  exempt products  i n  
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t h e  p a s t ,  v o l u n t a r i l y  d iscont inued  such bus iness ,  and had access 

t o  t h e  d i s t r i b u t i o n  o f  exempt ion  p r o d u c t s  c u r r e n t l y ,  b u t  chose  

n o t  t o  d i s t r i b u t e  them. R. Vo l .  1, pp. 8 - 1 0 ,  18  - 28. R. Vo l .  

2 ,  pp. 229 - 248. Had DABT been  p e r m i t t e d  s u f f i c i e n t  t i m e  t o  

i n q u i r e  i n t o  those  areas, McKesson's complaint  might,  too ,  have  

been  found t o  s u b j e c t  t o  e s t o p p e l .  S t i l l  f u r t h e r ,  DABT's 

d i scove ry  inqu i r ed  i n t o  whether McKesson had passed t h e  f i n a n c i a l  

b u r d e n  o f  t h e  t a x e s  t o  i t s  c u s t o m e r s  and t h e r e f o r e  no t  s u f f e r e d  

t h e  bu rden  o f  t h e  t a x  i t s e l f .  I f  s o ,  McKesson would be b a r r e d  

from s e e k i n g  a r e f u n d .  S t a t e  ex.  r e l .  Szabo Food S e r v i c e s  I n c .  -- -_ __- --_ --_ ---A -- 
- v. ---- D i c k i n s o n ,  286 So.2d. 529 ( F l a .  1973) .  F u r t h e r ,  s u c h  f a c t s  

would f a v o r  t h e  t r i a l  c o u r t ' s  p rospec t ive -on ly  r u l i n g ,  which i s  

t h e  s u b j e c t  of McKesson's c ross -appea l .  - Metropo l i t an  L i f e  -- Ins .  

Co. v. Commissioner of  I n s . ,  373 N.W. 2d. 399, 408 - 4 1 1  (N.D. 

1985).  

- - -----__ _- - 

IV 

SUMMARY JUDGMENT BASED UPON ALLEGED INTRUSION 
IMCO FOREIGN AFFAIRS UNDER DORMANT 

COMMERCE CLAUSE ANALYSIS WAS PREMATURE 

A s  t h e  c o u r t  i n d i c a t e d  i n  - Japan - --- L i n e ,  -- Ltd .  - v. -- County _. o f  -- Los 

A p g e l e s ,  - --- 441 U.S. 434, (1979) ,  a case i n v o l v i n g  a F o r e i g n  

Commerce C l a u s e  c h a l l e n g e  t o  t h e  C a l i f o r n i a  ad v a l o r e m  t a x  on 

s h i p p i n g  c o n t a i n e r s ,  t h e  b a s i c  a n a l y s i s  u n d e r  t h e  F o r e i g n  

Commerce C l a u s e  t r a c k s  t h e  f o u r - p r o n g  i n q u i r y  used  i n  t h e  

i n t e r s t a t e  contex t .  The c o u r t  i d e n t i f i e d  two o t h e r  f a c t o r s  t h a t  

must be considered:  "The enhanced r i s k  of  m u l t i p l e  t axa t ion ' '  i n  
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t h e  i n t e r n a t i o n a l  con tex t  (441 U.S. 446), and t h e  p o s s i b l i t y  t h a t  

s t a t e  t a x  "may impair  f e d e r a l  un i formi ty  i n  an  area where f e d e r a l  

un i formi ty  i s  e s s e n t i a l ' '  (Id. 448). There i s  no r i s k  of  m u l t i p l e  

t a x a t i o n  i n  t h i s  case.  The o n l y  i n q u i r i e s  t hen  are whether t h e r e  

i s  d i s c r i m i n a t i o n  a g a i n s t  f o r e i g n  commerce ,  w h i c h ,  a s  

d e m o n s t r a t e d  a b o v e ,  c a n n o t  be  shown on t h i s  r e c o r d ,  o r  whe the r  

t h e  F l o r i d a  l a w  somehow i m p a i r s  f e d e r a l  u n i f o r m i t y  i n  a n  

e s s e n t i a l  area. 

I n  a c t u a l l y  a p p l y i n g  t h e  "one v o i c e "  n o t i o n ,  the  Supreme 

Cour t  h a s  r e c o g n i z e d  t h a t  t h e  p r i n c i p a l  i n q u i r y  t o  be made i s  

whether t h e  f e d e r a l  government has  chosen t o  mark ou t  an area f o r  

u n i f o r m  t r e a t m e n t  t h r o u g h  t h e  e x e r c i s e  o f  i t s  p o w e r s  o f  

p reempt ion .  However, where t h e  f e d e r a l  government  has n o t  

preempted s t a t e  a c t i o n ,  t h e  c o u r t s  should  b e  h e s i t a n t  t o  fash ion  

t h e i r  own v e r s i o n  o f  p reempt ion  b a s e d  s o l e l y  upon t h e  i d e a  o f  

The d e c i s i o n  i n  Japan  L i n e s  one v o i c e "  o v e r  f o r e i g n  commerce. II 
__ 

says  noth ing  t o  the c o n t r a r y  on that  i s s u e .  

It s h o u l d  be  n o t e d  t h a t  t h e  "one v o i c e "  s t a n d a r d  s u f f e r s  

from t h e  same c e n t r a l  d e f e c t  as t h e  concept of "uniformity": i t  

s p e a k s  o n l y  t o  one s i d e  o f  t h e  b a l a n c e  a t  s t a k e .  A s  i s  the c a s e  

i n  t h e  f i e l d  of i n t e r s t a t e  commerce, v i r t u a l l y  any t a x  a f f e c t i n g  

f o r e i g n  commerce can  be s a i d  t o  a f fec t  uniform f e d e r a l  t rea tment  

and thus ,  under a r i g i d  a p p l i c a t i o n  of the one voice" p r i n c i p l e ,  

be impermissible .  But t h a t  a n a l y s i s  u l t i m a t e l y  does noth ing  more 

1 1  
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than r e s t a t e  t h e  e s s e n t i a l  quest ion,  which i s  whether t h e  t a x  so 
a 

i n t e r f e r e s  w i t h  t h e  need f o r  one dominate power t h a t  i t  cannot  

s t a n d .  The answer t o  t h a t  q u e s t i o n  depends upon a s e n s i t i v e  

balancing of t he  i n t e r e s t s  involved .  

The Supreme Cour t ,  i n  f a c t ,  has  r ecogn ized  as much i n  

C o n t a i n e r  - -  Corp. - v. ----- F r a n c h i s e  - Tax Board, 1 0 3  S.Ct .  2933 (1983).  

T h e r e  t h e  C o u r t  s t a t e d  t h a t ,  e v e n  a b s e n t  p r e e m p t i o n ,  t h e  

u n i f o r m i t y  p r i n c i p a l  w o u l d  b e  v i o l a t e d  i f  t h e  s t a t e  t a x  

" i m p l i c a t e s  f o r e i g n  p o l i c y  i s s u e s  which must be l e f t  t o  t h e  

F e d e r a l  Government . "  1 0 3  S . C t .  2955. However ,  t h e  C o u r t  

e x p r e s s l y  c a u t i o n e d  t h a t  such f o r e i g n  p o l i c y  conce rns  had t o  

balanced a g a i n s t  t h e  "sovereign r i g h t  of t h e  United S t a t e s  a s  a 

whole t o  l e t  S t a t e s  t a x  a s  t h e y  p l e a s e " .  -- I b i d .  The c o u r t  i n  

C o n t a i n e r  I_-- - Corp.  concluded  t h a t  t h e  b a l a n c e  i n  t h a t  c a s e  must be 

s t r u c k  i n  f a v o r  o f  p e r m i t t i n g  t h e  s t a t e  t o  e x e r c i s e  i t s  t a x i n g  

power. The Supreme Court  has  a l s o  acknowledged t h a t  t h e  "one 

voice" doc t r ine ,  i f  a p p l i e d  as s t r i c t l y  as A p p e l l e e s  urge,  w i l l  

l e a d  t h e  c o u r t s  i n t o  d i f f i c u l t  and u n c e r t a i n  i n q u i r i e s .  Thus, 

0 

t he  cour t  noted i n  Container Corp., supra,  t h a t  i t  has no s p e c i a l  

competence " in  determining p r e c i s e l y  when fore ign  na t ions  w i l l  be 

o f f e n d e d  by p a r t i c u l a r  a c t s ,  and  .... i n  d e c i d i n g  how t o  

b a l a n c e  " . . . foreign p o l i c y  conce rns  a g a i n s t  s t a t e  t a x i n g  power. 

103  S.Ct .  a t  2955. The problem i s  even  more d i f f i c u l t  when t h e  

i s s u e  a r i s e s ,  a s  i t  does h e r e ,  i n  t h e  c o n t e x t  of  ga rden  v a r i e t y  

commercial  l i t i g a t i o n .  I n  c a s e s  l i k e  t h i s  one ,  t h e  f o r e i g n  
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p o l i c y  concerns of t he  United States w i l l  o f t en  be p r e s e n t e d  by 

a t a x p a y e r  s i m p l y  s e e k i n g  t o  a v o i d  a t a x  o r  t o  a c h i e v e  a t a x  

advan tage  r a t h e r  t han  by t h e  United S t a t e s  on i t s  own b e h a l f .  

The l i n e  between p r i v a t e  economic concerns  and f o r e i g n  p u b l i c  

p o l i c y  concerns i s  thus p a r t i c u l a r y  troublesome t o  discern.  In  

t h e  u s u a l  o r d e r  o f  a n a l y s i s ,  a s  i s  t h e  c a s e  h e r e ,  t h e  c o u r t s  w i l l  

be f aced  w i t h  t h e  argument t h a t  a s t a t e  t a x  c o n f l i c t s  w i t h  "one 

voice" p r i n c i p l e  on ly  a f t e r  t h e  p a r t i e s  have exhausted an a t t e m p t  

t o  show t h a t  t h e  t a x  i s  d iscr imina tory  o r  not  f a i r l y  apportioned. 

I n  such  c i r c u m s t a n c e s ,  i t  would be a r a r e  c a s e  where t h e  impact 

o f  t h e  t a x  i s  so  ha rmfu l  t o  f e d e r a l  f o r e i g n  p o l i c y  on i t s  f a c e  

t h a t  i t  can not  be s a i d  t o  co-exis t  with t h a t  fore ign  po l i cy .  

Thus, t o  h o l d  t h a t  t h e  Dormant Commerce C lause  o f  i t s  own 

fo rce  p r o h i b i t s  a s t a t e  t a x  under t h e  "one voice' '  a n a l y s i s ,  t h e  

c o u r t  s h o u l d  r e q u i r e ,  a t  a minimum, proof  i n  a c o n c r e t e  c o n t e x t  

of  how t h e  t a x  t r u l y  i n t e r f e r e s  w i t h  impor t an t  f e d e r a l  p o l i c y  

a n d ,  i f  s o ,  why Congress o r  t h e  E x e c u t i v e  Branch has  n o t  t aken  

s t e p s  t o  preempt the  S t a t e ' s  po l icy .  

Th i s  c a s e  i n v o l v e s  t h e  e x e r c i s e  o f  t h e  t a x i n g  power of  t h e  

S t a t e  of  F l o r i d a  on a s u b j e c t  o v e r  which t h e  T w e n t y - f i r s t  

Amendment t o  t h e  United S t a t e s  C o n s t i t u t i o n  g i v e s  i t  broad 

l a t i t u d e .  Appel lees  the re fo re  ought t o  be a t  l eas t  required t o  

prove i n  a concrete  circumstance t h e i r  c la im t h a t  t h e  t a x ,  a s  i t  

o p e r a t e s ,  i n t r u d e s  i n t o  an a r e a  where f e d e r a l  u n i f o r m i t y  i s  

"essent ia l" .  There i s  n o t h i n g  i n  t h i s  r e c o r d  o f  a c o n c r e t e  
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na tu re  showing t h a t  t h e  t a x  p o l i c y  of t h e  S t a t e  of F l o r i d a  cannot 

c o - e x i s t  w i t h  F e d e r a l  p o l i c y  o r  c a u s e s  any c o n c r e t e  t h r e a t  of  

r e t a l i a t i o n  from fore ign  governments, which i s  t h e  core concern 

behind  t h e  "one v o i c e "  d o c t r i n e .  That  a n a l y s i s  must be made on 

an a s - a p p l i e d  b a s i s .  There i s  no proof  i n  t h i s  r e c o r d  t h a t  t h e  

product of any fore ign  na t ion  i s  o r  w i l l  be denied t ax  pe r fe r r ed  

s t a t u s  by reason of t h e  d i s q u a l i f i c a t i o n  provis ions .  I f  t h e r e  i s  

a s p e c i f i c  c i r c u m s t a n c e  i n  which t h e  i n t e r n a l  t a x  p o l i c y  of  

F l o r i d a  impinges upon f e d e r a l  f o r e i g n  p o l  i c y  o r  C o n g r e s s i o n a l  

a c t s  r e g u l a t i n g  t r a d e  r e l a t i o n s  w i t h  f o r e i g n  n a t i o n s ,  t h e n  t h e  

i s s u e s  a r e  p r o p e r l y  a d j u d i c a t e d  i n  a p roceed ing  which p r e s e n t s  

such  c o n c r e t e  f a c t s .  The Court  s h o u l d  n o t  a c c e p t  a p p e l l e e s '  

i n v i t a t i o n  t o  s p e c u l a t e  upon them here. 

v 
APPELLEES MAY NOT RELY UPON THE GENERAL AGREEMENT 

ON TARIFFS AND TRADE (GATT) NOR DO THE 
n O R I D A  STATUTES CONTRAVENE GATT 

The Uni ted  S t a t e s  Congress h a s  n e v e r  r a t i f i e d  GATT. -- U.S. v. 

-_--- Yoshida -----_-_ I n t e r n a t i o n a l ,  - I n c . ,  526 P.2d 560, 575, n. 22(C.C.P.A. 

1975). GATT i s  the re fo re  not a t r e a t y  of t h e  United S ta t e s .  - See 

R e p u b l i c  o f  A r g e n t i n a  - - -  v. Ci ty  ---_.-- o f  N e w  York, 250 N.E. 2d 698 (NY 

1969).  F u r t h e r ,  GATT does n o t  by i t s  terms c o n f e r  a p r i v a t e  

--- - 

r i g h t  of  a c t i o n  on n a t i o n a l s  of t h e  United S t a t e s .  Thus, even i f  

one assumes t h a t  GATT c r e a t e s  a p r i v a t e  r i g h t  of  a c t i o n  f o r  i t s  

enforcement ,  such  r i g h t  would be a v a i l a b l e  o n l y  t o  f o r e i g n  

n a t i o n a l s .  A p p e l l e e s  a r e  "not i n  t h e  p o s i t i o n  t o  invoke  t h e  
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r i g h t s  of o t h e r  governments o r  t h e  n a t i o n a l s  of o t h e r  coun t r i e s "  

under GATT. S k i r i o t e s  -- v. F l o r i d a ,  313 U.S. 69, 74 (1941);  H j e l l e  -- 

- v. Brooks ,  - 377 F.Supp. 430 (D. A l a s k a  1974) .  

F u r t h e r  a t r e a t y  o r  i n t e r n a t i o n a l  ag reemen t  may c o n f e r  

r i g h t s  capab le  of enforcement by p r i v a t e  p a r t i e s ,  b u t  t h i s  i s  no t  

t h e  g e n e r a l  r u l e .  Mannington M i l l s  -A - Inc.  - v. Congoleum Corp., 595 

F. 2d.  1 2 8 7 ,  1 2 9 8  ( 3 r d  C i r .  1 9 7 9 ) .  U n l e s s  a t r e a t y  o r  

i n t e r n a t i o n a l  agreement i s  s e l f  execut ing  i t  must be implemented 

by l e g i s l a t i o n  b e f o r e  i t  can  g i v e  r i s e  t o  a p r i v a t e  c a u s e  by 

a c t i o n .  - Dreyfus  -------_. v. Von F i n c k ,  534 F.2d. 24, 29 (2d C i r .  1 9 7 6 ) ,  

c e r t .  den. 429 U.S. 835 (1976) .  A r t i c l e  XXIV, s e c t i o n  6 o f  GATT, 

TAIS 1700, p rov ides :  

Each c o n t r a c t i n g  p a r t y  s h a l l  make 
s u c h  r e a s o n a b l e  measu res  as may be 
a v a i l a b l e  t o  i t  t o  a s s u r e  observance 
o f  t h e  p r o v i s i o n s  o f  t h i s  Agreement 
b y  t h e  r e g i o n a l  a n d  l o c a l  
governments and a u t h o r i t i e s  w i t h i n  
i t s  t e r r i t o r y .  

That  i s  e x a c t l y  t h e  same k i n d  o f  p r o v i s i o n ,  c o n t e m p l a t i n g  

l e g i s l a t i v e  a c t i o n  t o  implement t h e  i n t e r n a t i o n a l  agreement, t h a t  

was h e l d  t o  be n o n - s e l f - e x e c u t i n g  i n  - Mannington - ----- M i l l s ,  _.- I n c .  - v. 

Congoleum Corp.,  supra .  

Therefore  t h e s e  P l a i n t i f f s  may no t  r e l y  upon GATT i n  suppor t  

of  t h e i r  p o s i t i o n .  

Moreover Ar t i c l e  111; s e c t i o n  2 of GATT provides :  

The p r o d u c t s  o f  the t e r r i t o r y  o f  
any c o n t r a c t i n g  p a r t y  imported i n t o  
t h e  t e r r i t o r y  o f  a n y  o t h e r  
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con t rac t ing  p a r t y  s h a l l  be accorded 
t r e a t m e n t  no l e s s  f a v o r a b l e  t h a n  
t h a t  accorded  t o  l i k e  p r o d u c t s  o f  
n a t i o n a l  o r i g i n  i n  r e s p e c t  of  a l l  
l a w s ,  r e g u l a t i o n s  and r e q u i r e m e n t s  
a f f e c t i n g  t h e i r  i n t e r n a l  s a l e ,  
o f f e r i n g  f o r  s a l e ,  p u r c h a s e ,  
t r a n s p o r t a t i o n ,  d i s t r i b u t i o n ,  o r  
use.  

On t h e i r  f a c e  t h e  p r o v i s i o n s  o f  F l o r i d a ' s  d i s q u a l i f i c a t i o n  

provis ions  impose no more s t r i n g e n t  r u l e s  o r  r e g u l a t i o n s  upon t h e  

r e c e i v i n g  o f  a t a x  p r e f e r e n c e  w i t h  r e g a r d  t o  t h e  a r t i c l e s  o f  

f o r e i g n  commerce t h a t  a r e  a p p l i e d  t o  t h e  a r t i c l e s  o f  n a t i o n a l  

commerce and, accordingly,  do not  v i o l a t e  GATT. 

VI 

THE RECORD IS INSUFFICIENT TO SHOW THAT THE 
STATUTES' PRACTICAL OPERATION IS REPUGNANT 

TO THE POLICIES OF THE SPECIFIC ACTS AS CITED BY APPELLEES 

I n  o r d e r  t o  A p p e l l e e s  t o  s u c c e s s f u l l y  a rgue  t h a t  t h e  

d i s q u a l i f i c a t i o n  p rov i s ions  of F l o r i d a  S t a t u t e s  v i o l a t e  f e d e r a l  

p o l i c y  under  t h e  T a r r i f  Act o f  1930 o r  t h e  Trade Act o f  1974,  

they must e s t a b l i s h  t h a t  t h e  t a x  c o n s t i t u t e s  a p r o t e c t i v e  t r ade  

b a r r i e r  o r ,  a s  A p p e l l e e s  p h r a s e  i t ,  "an a d d i t i o n a l  t a x " .  

McKesson answer b r i e f  a t  page 47. The s t a t u t e s  do not impose an 

a d d i t i o n a l  t ax  on fore ign  commerce. They l a y  down condi t ions  f o r  

t h e  r e c e i p t  o f  t a x  p r e f e r e n c e  on t h e  s a l e  of  b e v e r a g e s  i n  

F l o r i d a .  For A p p e l l e e s  t o  s u c e s s f u l l y  p r o v e  t h a t  t h e  t a x  i s  a 

p r o t e c t i v e  b a r r i e r ,  i t  must be demonst ra ted  t h a t  t h e  t a x  i n  

p r a c t i c a l  e f f e c t  d i scr imina tes  i n  favor  of F l o r i d a  products over  

fore ign  manufactured beverages. A s  demonstrated above, t h e r e  i s  
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no p r o o f  o f  t h a t  i n  t h i s  r e c o r d  s u f f i c i e n t  t o  w a r r a n t  summary 

judgment. 

T h e r e  i s  no  " i r r e c o n c i l a b l e  c o n f l i c t  w i t h  f e d e r a l  

r e g u l a t i o n "  u n d e r  t h e  Trade  A c t  Of 1974 o r  t h e  T a r i f f  A c t  O f  1930 

i n  F l o r i d a ' s  t a x a t i o n  o f  b e v e r a g e s  s o l d  l o c a l l y  w i t h i n  i t s  

boundaries.  There i s  no p o s i t i v e  repugnancy between t h e  p o l i c y  

embodied i n  those  f e d e r a l  acts  and F l o r i d a ' s  d e c i s i o n  t o  ex tend  

f a v o r a b l e  t a x  t rea tment  t o  beverages  o n l y  i f  no t  be ing  advantaged 

a l r eady .  There i s  no expres s  mandate i n  those  Fede ra l  A c t s  tha t  

Congress  i n t e n d e d  t o  o u s t  t h e  powers  o f  t h e  s t a t e s  o v e r  t h e  t a x  

p o l i c y  wi th  r e s p e c t  t o  a l c o h o l i c  beverages under t h e  Twenty- f i r s t  

Amendment. E .g .  F l o r i d a  L i m e  and Avacoda Growers ,  - I n c .  - v. --' P a u l  

373 U.S. 8 1 ,  83 S . C t .  1210(1963) .  Moreove r ,  had t h e  t r i a l  c o u r t  

d e t e r m i n e d  t h a t  t h e r e  was a p r e e m p t i o n  o f  t h e  S t a t e ' s  t a x i n g  

p o l i c y  i n s o f a r  as matters of f o r e i g n  t r a d e  are r e g u l a t e d  by t h e  

C a r i b b e a n  B a s i n  Recove ry  A c t  o r  t h e  Wine E q u i t y  And Expor t  

Expansion A c t  of 1984, such a de termina t ion  would be i n s u f f i c i e n t  

t o  d e c l a r e  the s t a t u t e  u n c o n s t i t u t i o n a l  on i t s  face.  Rather such 

a h o l d i n g  would h a v e  been  an a s - a p p l i e d  r u l i n g ,  h o l d i n g  t h e  

d i s q u a l i f i c a t i o n  p r o v i s i o n s  t o  be i n a p p l i c a b l e  i n  t h e  case of 

-_--__- - -- _--- - 
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t r a d e  c o v e r e d  by t h o s e  F e d e r a l  A c t s .  The t r i a l  c o u r t  made no 

s u c h  d e t e r m i n a t i o n .  I n s t e a d  t h e  Cour t  r u l e d  t h e  exempt ions  

u n c o n s t i t u t i o n a l  a c r o s s  t h e  board. 

C l e a r l y ,  even  i f  P l a i n t i f f s  had b u i l t  a s u f f i c i e n t  r eco rd  t o  

a l l o w  summary judgment on t h e  pre-emption i s s u e s ,  such would be 

i n s u f f i c i e n t  t o  suppor t  summary judgment s t r i k i n g  the exemptions 

on t h e i r  face and a c r o s s  t h e  board. 

VII 

THE DISQUALIFICATION PROVISIONS SHOULD BE 
CONSTRUED TO AVOID POINT-OF-ORIGIN DISCRIMINATION 

Tampa Crown l a b o r s  t o  e s t a b l i s h  t h a t  t h e  d i s q u a l i f i c a t i o n  

p r o v i s i o n s  of §§564.06(9), 565.12(1)(c), (2)(c),  F l o r i d a  S t a t u t e s  

(1985) r e s u l t  i n  f a c i a l  "poin t -of -or ig in"  d i sc r imina t ion .  Tampa 

Crown's argument  p r o c e e d s  however  upon i t s  u n s t a t e d  a s sumpt ion  a 
t h a t  t h o s e  p r o v i s i o n s  are capab le  of o n l y  one c o n s t r u c t i o n  - i.e. 

the i n t e r p r e t a t i o n  p u t  fo rward  by Tampa Crown. Tampa Crown 

m e r e l y  s e t s  up a strawman so i t  can  knock i t  down. I n s t e a d  o f  

t h e  suspec t  i n t e r p r e t a t i o n  pu t  forward by Tampa Crown, t h e  Court 

s h o u l d  a d o p t  any c o n s t r u c t i o n  which a v o i d s  c o n s t i t u t i o n a l  

p rob lems .  B i scayne  Kennel  C l u b ,  I n c .  v. F l o r i d a  S t a t e  R a c i n g  

Commln (165  So.2d. 762 ( F l a .  1964) ;  Tyson L a n i e r ,  156  So. 2d. 

833 ( F l a .  1963) .  

~ - -  _-- -- - ---- -- 

The p r o v i s i o n s  of t h e  d i s q u a l i f i c a t i o n  p r o v i s i o n s  r e f l e c t  

t h e  r e a s o n a b l e  i n f e r e n c e  t h a t  i f  d i r e c t  o r  i n d i r e c t  s u b s i d i e s  are 

made a v a i l a b l e  i n  a g i v e n  j u r i s d i c t i o n ,  m a n u f a c t u r e r s  w i l l  
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a v a i l  themselves of such b e n e f i t s .  A manufacturer making rum i n  

a j u r i s d i c t i o n  which o f f e r s  e x p o r t  s u b s i d i e s  t o  rum made from 

l o c a l  suga rcane  i s  n o t  l i k e l y  t o  choose ,  i n s t e a d ,  t o  import  

suga rcane  from e l s e w h e r e  and pay a h i g h e r  p r i c e  p l u s  s h i p p i n g  

cos t s .  Thus, t h e  language of t h e  d i s q u a l i f i c a t i o n  provis ions  i s  

r e a d i l y  c a p a b l e  o f  t h e  i n t r e p r e t a t i o n  which does no t  h inge  t h e  

F l o r i d a  t a x  p r e f e r e n c e  s o l e y  upon t h e  p o l i c i e s  o f  t h e  

m a n u f a c t u r i n g  j u r i s d i c t i o n  w i t h o u t  r e g a r d  t o  w h e t h e r  t h e  

manufac tu re r  a c t u a l l y  r e c e i v e s  t h e  b e n e f i t  o f  t h o s e  p o l i c i e s .  

One of t h e  d i s q u a l i f y i n g  c r i t e r i a  i s  a p p l i e d  t o  b e v e r a g e s  from 

j u r i s d i c t i o n s  "which provide a g r i c u l t u r a l  p r i c e  supports  o r  o t h e r  

economic i n c e n t i v e s  o r  a d v a n t a g e s  e x c l u s i v e l y  f o r  a l c o h o l i c  - b e v e r a g e s  produced w i t h  t h e i r  boundaries" .  §564.06(9)(b),  F l a .  

S t a t .  (1985). It i s  reasonable  t o  cons t rue  t h a t  language t o  mean 

t h a t  s u c h  a d v a n t a g e s  must  a c t u a l l y  b e  p r o v i d e d  t o  t h e  

manufac tu re r  s e e k i n g  F l o r i d a ' s  p r e f e r e n c e  i n  o r d e r  f o r  t h e  

d i s q u a l i f i c a t i o n  t o  o p e r a t e .  Given t h a t  c o n s t r u c t i o n ,  t h e  

d i s q u a l i f i c a t i o n  i s  n o t  based upon some g e n e r a l  p o l i c y  of  t h e  

o t h e r  j u r i s d i c t i o n ,  b u t  upon p r o v i s i o n  o f  f i n a n c i a l  b e n e f i t s  

d i r e c t l y  t o  a s p e c i f i c  manufacturer which i s  seeking f u r t h e r  t a x  

encouragement here. The provis ions  of $564.06(9)(c), F l a .  S t a t .  

(1985) are  e q u a l l y  amenable t o  t h e  same i n t e r p r e t a t i o n .  The 

provis ions  of $564.09(a) can a l s o  be i n t e r p r e t e d  as opera t ing  not 

j u s t  upon a poin t -of -or ig in  b a s i s ,  bu t  upon t h e  a c t u a l  r e c e i p t  of 

f i n a n c i a l  i n c e n t i v e s  elsewhere. I f  a j u r i s d i c t i o n  provides  home 
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t e r r i t o r y  t r a d e  p r o t e c t i o n  t o  i t s  m a n u f a c t u r e r s ,  a l l  o f  t h o s e  

manufacturers  n e c e s s a r i l y  en joy  a f i n a n c i a l  encouragement i n  the 

home marke t  which a l l o w s  them t o  compete more e f f e c t i v e l y  

elsewhere;  t hey  may expor t  t h a t  i n c e n t i v e  by lowering p r i c e s  on 

p r o d u c t s  t h e y  e x p o r t ,  s i n c e  p r o d u c t s  t h e y  s e l l  l o c a l l y  can be 

p r i ced  h i g h e r  due t o  p r o t e c t i o n  from o u t s i d e  competit ion.  Thus, 

t h e  d i s q u a l i f i c a t i o n  o p e r a t e s  n o t  on t h e  p o i n t - o f - o r i g i n ,  b u t  

upon t h e  a c t u a l  r e c e i p t  o f  f i n a n c i a l  encouragement  by t h e  

manufacturer.  

S i m i l a r l y ,  when o n e  b e a r s  i n  mind t h e  d u t y  t o  s e e k  a 

c o n s t i t u t i o n a l  i n t e r p r e t a t i o n  o f  l e g i s l a t i v e  e n a c t m e n t s ,  Tampa 

Crown i s  i n c o r r e c t  i n  s t a t i n g  t h a t  a de minimis b e n e f i t  e l sewhere  

would o p e r a t e  t o  deny F l o r i d a  t a x  preference .  C l e a r l y  t h e  f o r e i g n  

b e n e f i t  must be s u b s t a n t i a l  t o  deny t a x  p r e f e r e n c e  h e r e .  That  

t h e  s t a t u t e  d o e s  n o t  c o n t a i n  a f o r m u l a  f o r  m a t h e m a t i c a l  

equ iva lence  i s  not  s u r p r i s i n g .  The v a l u e  of a p r i c e  suppor t  o r  

a n  e x p o r t  s u b s i d y  (o r  a t a x  b a r r i e r  i n  a n o t h e r  l o c a l  m a r k e t )  

f l u c t u a t e s  depending upon o v e r a l l  market cond i t ions .  N o  formula 

i s  a v a i l a b l e  t o  cove r  such cons t an t  f l u c t u a t i o n s .  The i n a b i l i t y  

t o  create symmetry and b a l a n c e ,  o r  a precise  formula does r ende r  

t h e  s t a t u t e  u n c o n s t i t u t i o n a l .  S e e  S t r a u g h n  v. K & K Land Mgt., - - - - - -- - I_ 

Inc . ,  326 So. 2d. 421  ( F l a .  1976) ;  Askew --- v. C r o s s  Key - Waterways, --- - 

3 7 2  So.2d. 913 ,  919  ( F l a .  1979) .  

The d e c i s i o n  i n  Askew -- - v. -- C r o s s  Key Waterways, - 

i n s t r u c t i v e  wi th  regard  t o  Appe l l ees '  a s s e r t i o n  t h a t  t h e  

i s  a l s o  

language 
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of  t h e  d i s q u a l i f i c a t i o n  p r o v i s i o n s  i s  t o o  broad and t h e r e f o r e  

c o n s t i t u t e s  an i n v a l i d  de l ega t ion  of l e g i s l a t i v e  power: 

We e m p h a s i z e  t h a t  i t  i s  n o t  t h e  
l e g i s l a t u r e ' s  u s e  of  t h e  p h r a s e s  

11 containing,  o r  having a s i g n i f i c a n t  
i m p a c t  u p o n ,  e n v i r o n m e n t a l ,  
h i s t o r i c a l ,  n a t u r a l ,  o r  
a r chaeo log ica l  resources  of r eg iona l  
impact" nor "S ign i f i can t ly  a f f e c t e d  
by,  o r  h a v i n g  a s i g n i f i c a n t  e f f e c t  
upon, an e x i s t i n g  o r  proposed major 
p u b l i c  f a c i l i t y  o r  o t h e r  a r e a  of  
m a j o r  p u b l i c  i n v e s t m e n t "  wh ich  
f a u l t s  t h e  l e g i s l a t i o n .  Al though 
t h e  C o u r t  i n  S a r a s o t a  C o u n t y  v.  
B a r t  svpr ,a ,  -LT'lrrZTT?f?i t G T Z i i i  a c t  
whic u t i l i z e d  t h e  terms "undue o r  
u n r e a s o n a b l e "  d redg ing  o r  f i l l i n g  
and "unreasonab le"  d e s t r u c t i o n  o f  
n a t u r a l  vege ta t ion  i n  a manner which 
would be "harmful  o r  s i g n i f i c a n t l y  
c o n s t r i b u t e "  t o  a i r  and w a t e r  
p o l l u t i o n ,  s u c h  q u a n t i t a t i v e  
assessments by an a d m i n i s t r a t i v e  
a g e n c y  a r e  n o t  n e c e s s a r i l y  
p r o h i b i t e d .  A s  sugges t ed  by t h e  
d i s t r i c t  c o u r t  o f  a p p e a l  s u c h  
"approximations of t he  th re sho ld  of 
l e g i s l a t i v e  concern" are not o n l y  a 
p r a c t i c a l  necess i ty  i n  l e g i s l a t i o n ,  
b u t  t h e y  a r e  now a m e n a b l e  t o  
a r t i c u l a t i o n  and  r e f i n e m e n t  by  
p o l i c y  s t a t e m e n t s  adopted  a s  r u l e s  
u n d e r  t h e  1 9 7 4  A d m i n i s t r a t i v e  
Procedure Act, Chapter 120, F l o r i d a  
S t a t u t e s .  The b e n e f i t s  o f  t h e  
cu r ren t  ve r s ion  of Chapter 120 were 
n o t  a v a i l a b l e  a t  t h e  t i m e  of  t h e  
Barg d e c i s i o n .  The d e f i c i e n c y  i n  
the l e g i s l a t i o n  h e r e  c o n s i d e r e d  i s  
t h e  a b s e n c e  o f  l e g i s l a t i v e  
d e l i n e a t i o n  o f  p r i o r i t i e s  among 
competing a reas  and resources  which 
r e q u i r e  p r o t e c t i o n  i n  t h e  S t a t e  
i n t e re s t .  

- Id .  a t  9 1 9 .  See a l s o  S t rau&n v. K & K Land Mgt I n c  s u p r a  - --d -- - - - - - -- - 2 4 -- -- 
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( u p h o l d i n g  p r o v i s i o n  f o r  deny ing  a g r i c u l t u r a l  t a x  b r e a k  u n d e r  

c e r t a i n  c i rcumstances u n l e s s  t h e  p rope r ty  owner can show ' ' spec ia l  

c i rcumstances demonstrat ing t h a t  t h e  l a n d  i s  t o  be continued i n  

bona f i d e  ag r i cu l tu re . " )  

Under t h e  a n a l y s i s  o f  t h o s e  cases ,  t h e  p r o v i s i o n s  o f  t h e  

i n s t a n t  s t a t u t e s  r e l a t i n g  t o  d i s q u a l i f y i n g  c r i t e r i a  a r e  

s u f f i c i e n t  "approximations of t h e  t h r e s h o l d  l e g i s l a t i v e  Concern": 

t o  l i m i t  t h e  l o s s  o f  t a x  r e v e n u e  where t h e  m a n u f a c t u r e r  o f  an 

o t h e r w i s e  q u a 1  i f y i n g  b e v e r a g e  h a s  a l r e a d y  r e c e i v e d  f i n a n c i a l  

encouragment t o  market it. A s  t h e  Court noted i n  Askew v. Cross 

e rways ,  t h a t  t h r e s h o l d  s t a n d a r d  may be f l e s h e d  out i n  

--- 
- 

a d m i n i s t r a t i v e  r e g u l a t i o n s  and $120.57 p r o c e e d i n g s .  Those 

mechanisms are adequate  t o  determine whether a manufacturer has  

i n  f a c t  b e n e f i t t e d  from f i n a n c i a l  a d v a n t a g e s  e l s e w h e r e  and ,  i f  

so ,  whe the r  t h a t  b e n e f i t  i s  s u b s t a n t i a l  o r  i n s u b s t a n t i a l .  

Admin i s t r a t ive  Agencies and t h e  c o u r t s ,  see $120.68, F l a .  S t a t . ,  

are as e q u a l l y  equipped t o  make those  de te rmina t ions  as they  are 

t o  dec ide  t h e  degree of c o n t r i b u t o r y  f a u l t  i n  a t o r t  ca se  o r  "The 

p r o b a b l e  economies and improvements  i n  s e r v i c e  t h a t  may be 

d e r i v e d  f r o m  o p e r a t i o n  o f  j o i n t  o r  s h a r e d  h e a l t h  c a r e  

r e s o u r c e s . " ,  $381.494(6) (c)  5., F l a .  S t a t .  (1985) .  

VIII 

ASSUMING THE TRIAL COURT'S CONSTITUTIONAL RULING 
TO BE CORRECT THE TRIAL COURT PROPERLY GAVE ITS 

RULING ONLY PROSPECTIVE OPERATION 

The arguments  DABT i s  a b o u t  t o  make w i l l  d e m o n s t r a t e  t h a t  

t h e  reasoning  and t h e  precedents  r e l i e d  upon i n  McKesson's c r o s s -  0 
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a p p e a l  as t o  t h e  p r o s p e c t i v e - o n l y  r u l i n g  below a r e  i n a p p o s i t e .  

Before  do ing  so ,  however,  DABT wi shes  t o  p o i n t  o u t  t h a t  t h e  

argument ove r  whether t h e  t r i a l  cour t ' s  r u l i n g  should o r  should 

not be g iven  on ly  prospec t ive  e f f e c t  i s  l a r g e l y  academic, because 

even  i f  t h e  t r i a l  c o u r t  had n o t  e x p r e s s l y  made i t s  r u l i n g  

p r o s p e c t i v e ,  McKesson would n o t  be e n t i t l e d  t o  a r e fund  of  

b e v e r a g e  e x c i s e  t a x e s .  McKesson h a s  n o t  c h a l l e n g e d  t h e  

imposit ion of t he  f l a t  beverage t ax ,  but  r a t h e r  on ly  t h e  a l l e g e d  

d iscr imina tory  e f f e c t  of t h e  t a x  preference provis ions  of $564.06 

and $565.12. Thus, i f  t h e  t r i a l  cou r t ' s  c o n s t i t u t i o n a l  a n a l y s i s  

were c o r r e c t ,  on ly  t h e  exemption provis ions  are i n v a l i d  and those 

exemptions were p rope r ly  severed from t h e  s t a t u t e ,  a s  t h e  t r i a l  

0 c o u r t  d i d .  D e l t a  A i r l i n e s  Inc .  v. Deparment o f  Revenue 455 ---- ---- 2 - - - --- - ----a -- 
So.2d. 317,  321  ( F l a .  1984) ,  P r e s b t e r i a n  Homes of  Synod - -  of  

----- F l o r i d a  - v.  Wood, - 297 So.2d. 556, 559 ( F l a .  1974).  With t h e  

exemptions removed, a 1  1 beverage d i s t r i b u t o r s  a r e  r e spons ib l e  f o r  

c o l l e c t i n g  and  r emi t t i ng  t h e  beverage exc i se  taxes  a t  t h e  h igher  

r a t e .  McKesson  c a n n o t  a s s e r t  t h e  e x e m p t i o n s  t o  b e  

--- --- --- __- _.- --- -- - 

u n c o n s t i t u t i o n a l  and a t  t h e  same t ime demand t h e i r  b e n e f i t  by 

demanding a r e fund  o f  t a x e s  p a i d  i n  e x c e s s  of  t h e  exempt r a t e .  

See, e.g. -__- D a n i e l  v. - _.-- C a n t e r b u g  -2 Towers -- Inc . ,  462 So.2d. 497 ( F l a .  

2d. DCA 1985). McKesson cannot avoid t h a t  obvious inconsis tancy 

by cha rac t e r i z ing  t h e  refund c la im as one f o r  damages aga ins t  t h e  

s t a t e  f o r  a l l e g e d  i n j u r y  t o  i t s  b u s i n e s s .  A damage c l a i m  w i l l  
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n o t  l i e  f o r  f u n d a m e n t a l  a c t s  o f  g o v e r n a n c e ,  i n c l u d i n g  the 

enactment of l e g i s l a t i o n ,  Trianon Park Condominium Ass'n C i t y  

- of  H i a l e a h ,  --- 468 So.2d. 912 ,  918  - 919  ( F l a .  1 9 8 5 ) ,  and a t a x  

r e f u n d  c l a i m  c a n n o t  be made on s u c h  a t h e o r y ,  s i n c e  i t  f l i e s  i n  

t h e  f a c e  of sove re ign  immunity. Shannon - v. Hughes - -  & Co., 270 Ky. 

530,  1 0 9  S.W. 2d. 1 1 7 4  (1937) .  

Having  s a i d  t h a t ,  DABT a s se r t s  t h a t  t h e  t r i a l  c o u r t  w a s  

amply  j u s t i f i e d  i n  g i v i n g  p r o s p e c t i v e - o n l y  e f f e c t  t o  i t s  

judgment, assuming t h a t  judgment t o  be c o r r e c t .  

The d e c i s i o n  i n  Grea t  N o r t h e r n  R y .  __ Co. - v. S u n b u r s t  -- O i l  ., Co 

287 U.S .  358 (1932) ,  l a i d  t o  r e s t  the d e b a t e  o v e r  t h e  power o f  

-- ---- 

t h e  c o u r t s  t o  f a sh ion  t h e i r  dec rees  on the c o n s t i t u t i o n a l i t y  of 

s t a t u t e s  i n  s u c h  a manner t ha t  t h o s e  d e c r e e s  o p e r a t e  o n l y  

p r o s p e c t i v e l y .  Since the advent  of  t h e  Sunburst  d o c t r i n e ,  s co res  

of d e c i s i o n s ,  bo th  i n  t h e  Fede ra l  c o u r t s  and i n  t h e  c o u r t s  of t h e  

severa l  States ,  have  been g i v e n  o n l y  p r o s p e c t i v e  o p e r a t i o n ,  thus  

deny ing  r e t r o a c t i v e  r e l i e f  such  as a r e f u n d  o f  monies p a i d  t o  a 

S t a t e ' s  t r e a s u r y  u n d e r  s t a t u t e s  found t o  h a v e  a c o n s t i t u t i o n a l  

d e f e c t .  Lemon v. Kurtzman, -- - --- 4 1 1  U.S. 192 ,  93 S . - C t .  1463 

(1973) ;  G u l e s i a n  v. Dade C t y .  - Sch. 2, Bd 281 So.2d. 325 ( F l a .  

1973) ;  I n t e r n a t i o n a l  S t u d i o  Apt. Ass 'n  -- - v. Lockwood --' 4 2 1  So.2d. 

1 1 1 9  ( F l a .  3d DCA 1982)  pet. - -- f o r  -- r e v .  - den. 430 So.2d. 451  ( F l a .  

---- - --- - 
------- --- 

1983) ,  c e r t .  den. 464 U.S. 895 (1983) ;  --- M e t r z o l i t a n  ---- --- L i f e  -- I n s .  - Co. -- --- 
v. Commissioner ---- - Of -- I n s . ,  373 N.W. 2d. 399 (N.D. 1985) .  T h i s  - -  
Cour t  h a s  done so .  E.g., G u l e s i a n  v .  Dade C o u a  -- Sch. - Bd., 

--___.- - - - 
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supra .  Of t h e  numerous c a s e s  which have  d i s c u s s e d  and a p p l i e d  - 
t h e  S u n b u r s t  d o c t r i n e ,  t h e  most s u c c i n c t  a n a l y s i s  o f  t h e  -------- 
r a t i o n a l e  f o r  i t  and t h e  c i r c u m s t a n c e s  c o n d u c i v e  t o  i t s  

a p p l i c a t i o n  can be found i n  Lemon v.  Kurtzman s u p r a ,  and i n  - --2 - - 
Metropol i tan L i f e  Insurance Company - v. Commissioner - of Insurance,  

supra.  

I n  Lemon v. Kurztman, t h e  c o u r t  s t r u c k  down a s t a t u t e  

a l l o w i n g  p u b l i c  funds t o  be p a i d  t o  s e c t a r i a n  s c h o o l s  t o  

re imburse  them f o r  t h e  expense o f  p r o v i d i n g  n o n - s e c t a r i a n  

- _.- 

e d u c a t i o n .  N e v e r t h e l e s s ,  t h e  c o u r t  g a v e  i t s  d e c i s i o n  o n l y  

prospec t ive  a p p l i c a t i o n ,  thus  denying t h e  p l a i n t i f f s '  demand f o r  

a r e f u n d  of  monies p a i d  under  t h e  u n c o n s t i t u t i o n a l  scheme. The 

Court 's reasoning i s  i n s t r u c t i v e  here:  

Appel lan ts  ask,  i n  e f f e c t ,  t h a t  w e  
h o l d  t h o s e  charged w i t h  e x e c u t i n g  
s t a t e  l e g i s l a t i v e  d i r e c t i v e s  t o  t h e  
p e r i l  o f  h a v i n g  t h e i r  a r rangements  
u n r a v e l e d  i f  t h e y  a c t  b e f o r e  t h e r e  
has  been an a u t h o r  i t  a t  i v e  j u d i c  i a  1 
d e t e r m i n a t i o n  t h a t  t h e  g o v e r n i n g  
l e g i s l a t i o n  i s  c o n s t i t u t i o n a l .  
A p p e l l a n t s  w o u l d  h a v e  s t a t e  
o f f i c i a l s  s t a y  t h e i r  hands u n t i l  
newly e n a c t e d  s t a t e  programs are  
' r a t i f i e d '  by t h e  f e d e r a l  c o u r t s  o r  
r i s k  d r a c o n i a n ,  r e t r o s p e c t i v e  
decrees should the  l e g i s l a t i o n  f a l l .  
I n  o u r  v iew a p p e l l a n t s  ' p o s i t i o n  
wou ld  s e r i o u s l y  u n d e r m i n e  t h e  
i n i t i a t i v e  of s ta te  l e g i s l a t o r s  and 
e x e c u t i v e  o f f i c i a l s  a l i k e .  U n t i l  
j u d g e s  s a y  o t h e r w i s e  , s t a t e  
o f f i c e r s . . . h a v e  t h e  power t o  c a r r y  
forward the  d i r e c t i v e s  of t h e  s ta te  
l e g i s l a t u r e  ...[ W l h e n t h e r e  a r e  no 
f i x e d  and c l e a r  c o n s t i t u t i o n a l  
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p r e c e d e n t s ,  t h e  c h o i c e  i s  
e s s e n t i a l l y  o n e  o f  p o l i t i c a l  
d i s c r e t i o n  and one t h i s  Court  has  
n e v e r  conce ived  a s  an i n c i d e n t  of  
j u d i c i a l  r ev iew.  W e  do n o t  engage 
l i g h t l y  i n  t h e  p o s t  hoc e v a u l a t i o n  
of such p o l i t i c a l  judgment, founded 
as i t  i s  on one of  t h e  f i r s t  
p r i n c  i p  l e s  o f  c o n s  t i t u t  i o n a  1 
adjudica t ion  - t h e  bas i c  presumption 
of t h e  c o n s t i t u i o n a l  v a l i d i t y  of a 
du ly  enacted s t a t e  of f e d e r a l  law. 

Lemon v.  -- Kurtzman, s u p r a ,  - 4 1 1  U.S. 207 - 208, 93 S . C t .  1473,  36 

L.Ed. 165-166. 

I n  M e t r o p o l i t a n  L i f e  I n s u r a n c e  Co. v. Commissioner - -  of  

Insurance,  supra,  t h e  Court h e l d  u n c o n s t i t u t i o n a l  North Dakota's 

- -  -- - - - -  

t a x  p r e f e r e n c e  f o r  domest ic  i n s u r a n c e  companies. However, t h e  

Court  r e f u s e d  t o  g i v e  r e t r o s p e c t i v e  a p p l i c a t i o n  t o  i t s  r u l i n g ,  

and d e n i e d  t h e  p l a i n t i f f s '  demands f o r  r e f u n d s  o f  t a x e s  

p rev ious ly  p a i d  under t h e  s t a t u t e .  The dec is ion  i n  t h a t  case i s  

n e a r l y  "on a l l  f o u r s "  w i t h  t h i s  ca se .  The North Dakota c o u r t  

denied t a x  refunds t o  the  p l a i n t i f f s  because: (1) t h e  dec is ion  of 

t h e  United S t a t e s  Supreme Court  i n  -- M e t r o p o l i t a n  __-- -- L i f e  I n s u r a n c e  --- 

- Co. - v. Ward, -- 105  S . C t .  1676 (1985) ,  which occas ioned  t h e  North 

Dakota d e c i s i o n ,  c o n s t i t u t e d  a newly announced p r i n c i p l e  o f  

c o n s t i t u t i o n a l  l a w  and t h e  s t a t e  t h e r e f o r e  was j u s t i f i e d  i n  

r e l y i n g  upon t h e  presumed c o n s t i t u t i o n a l i t y  o f  t h e  s t a t u t e  i n  

q u e s t i o n ;  (2) t h e  S t a t e  a c t e d  t o  a d d r e s s  t h e  c o n s t i t u t i o n a l  

de fec t  announced i n  t h e  Ward dec is ion;  (3) t h e  p r i o r  s t a t u t e  had 

long been i n  e f f e c t  without p r o t e s t  before  t h e  Ward dec is ion;  ( 4 )  
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se r ious  economic d i s l o c a t i o n  f o r  t h e  s t a t e  would have occurred by 

t h e  imposit ion of r e t r o a c t i v e  r e l i e f ;  and (5) t h e  p l a i n t i f f s  had 

not shown real  i n j u r y  a s  taxpayers because they had s h i f t e d  a l l  

o r  most of t he  f i n a n c i a l  burden of t he  t a x  t o  t h e i r  customers i n  

t he  form of h igher  p r i c e s  and  thus would receive and u n j u s t i f i e d  

w i n d f a l l  by t h e  g ran t ing  of refunds. 

Each of those cons idera t ions  a p p l i e s  with equa l ,  i f  no t  more 

compelling, force  here .  

A. 

BACCHUS IMPORTS, LTD. v. DIAS WAS A NEW PRINCIPLE OF L A W  --- 
The majori ty  hold ing  i n  Bacchus was accompanied by a s t rong  

d i s s e n t  which c h a r a c t e r i z e d  t h e  m a j o r i t y ' s  d e c i s i o n  a s  a c l e a r  

departure  from p r i o r  dec is ions  and a " t o t a l l y  novel  approach t o  0 
t h e  T w e n t y - f i r s t  Amendment". Bacchus -- I m p o r t s ,  ------- Ltd. v.  D ias ,  468 

U.S. 263, 104  S .C t .  3049, 3064, 82 L.Ed. 2d. Z O O  (1984). That 

c h a r a c t e r i z a t i o n  i s  w e l l  suppor t ed .  For decades  p r i o r  t o  t h e  

Bacchus c a s e ,  t h e  Uni ted  S t a t e s  Supreme Court  had r e b u f f e d  

Commerce Clause cha l l enges  t o  the  States '  t axa t ion  and r e g u l a t o r y  

--- 

laws which favored l o c a l  a l c o h o l i c  beverage i n d u s t r i e s ,  and d id  

so on t h e  express ground t h a t  t h e  Twenty-first  Amendment removed 

Commerce C lause  s t r i c t u r e s  on t h e  S t a t e s  i n  r e g a r d  t o  t h e  

r e g u l a t i o n  of t h e  s a l e  and d i s t r i b u t i o n  of a l c o h o l i c  beverages. 

S t a t e  Bd. o f  E q u a l i z a t i o n  ---- - v. Young's Mkt. -- - Co., 299 U.S. 59, 57 -- - - 
S.Ct.  7 7 ,  8 1  L.Ed. 38 (1936);  --- M a h o n g  - v. -- Joseph  --- T r i n e r  -- Corp., 3 04 

U.S. 401  (1938);  I n d i a n - o l i s  --- B r e w i s  - Co. - v. - L i e o r  - --II- C o n t r o l  
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Comm'n, 305 U.S. 390 (1939). Thus, t h e  Bacchus dec is ion  dec is ion  

c o n s t i t u t e d  a new p r i n c i p l e  of law. 2- See Metropol i tan -- L i f e  Ins.  

Co. v. Commissioner of Insurance,  supra;  Gulesian v. Dade County -- I -- 

supra.  
B.  

THE STATE JUSTIFIABLY RELIED UPON THE VALIDITY 
OF ITS TAX STATUTES 

J u s t  as Nor th  Dakota j u s t i f i a b l y  r e l i e d  upon t h e  l o n g  and 

unprotested ex i s t ence  of i t s  t a x  format, Metropol i tan -- L i f e  Ins.  

Co. v .  Commissioner op I n s . ,  s u p r a ,  F l o r i d a  j u s t i f i a b l y  r e l i e d  --- 
upon the  t a x a t i o n  format f o r  a l c o h o l i c  beverage p r i o r  t o  Bacchus. 

U n t i l  t h e  a d v e n t  o f  Bacchus t h e  g e n e r a l  wisdom was t h a t  t h e  ---- 
Twenty-first  Amendment removed Commerce Clause r e s t r i c t i o n s  on 

t h e  S t a t e s '  t a x a t i o n  and r e g u l a t i o n  of a l c o h o l i c  b e v e r a g e s  
0 

imported i n t o  t h e  S t a t e s  f o r  consumption. 

C. 

THE STATE ACTED PROMPTLY AND REASONABLY IN RESPONSE TO BACCHUS 

I n  t h e  n e x t  ensu ing  l e g i s l a t i v e  s e s s i o n  a f t e r  ---___ Bacchus 

t h e  L e g i s l a t u r e  s u b s t a n t i a l l y  amended t h e  s t a t u t e s  t o  a d d r e s s  

what i t  perceived t o  be the  Commerce Clause de fec t  announced i n  

Bacchus - t h e  gran t ing  of an e x c l u s i v e l y  l o c a l  t a x  preference t o  

a l c o h o l i c  b e v e r a g e s .  I n  making t h a t  s t a t e m e n t ,  DABT does no t  

i g n o r e  t h e  p o s s i b i l i t y  o f  p r o t e c t i o n i s t  mo t ives  on t h e  p a r t  o f  

some l e g i s l a t o r s  with regard t o  t h e  1985 amendments. 

discussed above i n  po in t  I, such motivat ions on t h e  

However, a s  

p a r t  of some 
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cannot  be  s a i d  t o  be t r u e  o f  t h e  body c o r p o r a t e .  Nor does DABT 

ignore t h e  f a c t  t h a t  reasonable  men may d i f f e r  as t o  whether t he  

1985 amendments cu red  t h e  c o n s t i t u t i o n a l  d e f e c t s  announced i n  

Bacchus and as t o  whether  o t h e r  c o n s t i t u t i o n a l  problems may 

i n h e r e  i n  t h o s e  amendments. What may n o t  be d i s p u t e d ,  however,  

i s  t h a t  t h e  t r i a l  c o u r t ,  w i t h  t h e  b e n e f i t  of  t h e  r e c o r d  and 

e x h a u s t i v e  arguments  o f  c o u n s e l ,  made a f i n d i n g  t h a t  t h e  1985 

amendments "were an e f f o r t  by t h e  L e g i s l a t u r e  t o  overcome t h e  

c o n s t i t u t i o n a l  problems i n  t h e  F l o r i d a  a l c o h o l i c  beverage l a w s  

r e s u l t i n g  from t h e  Bacchus dec i s ion" .  Whether t h e  L e g i s l a t u r e  

succeeded o r  n o t ,  t h e  t r i a l  c o u r t ' s  f i n d i n g ,  suppor t ed  by a m p l e  

e v i d e n c e ,  e s t a b l i s h e s  t h e  bona f i d e s  of t h e  S t a t e  i n  making t h e  

a t t e m p t .  The S t a t e  h a s  t h u s  s a t i s f i e d  t h e  prompt  a c t i o n  

--- 

component of t h e  prospec t ive-only  c a l c u l u s .  

It  goes  w i t h o u t  s a y i n g  t h a t  t h e  p re -1985  s t a t u t e s  were n o t  

s u b j e c t  t o  any p r o t e s t  r e g a r d i n g  t h e i r  c o n s t i t u t i o n a l i t y  and 

p r i o r  precedents amply supported t h e  c o n s t i t u t i o n a l  presumption 

f o r  t h o s e  laws.  Nor d i d  t h e s e  p l a i n t i f f s  a c t  w i t h  any a l a c r i t y  

i s  a s s e r t i n g  t h e  new s t a t u t e s  t o  be uncons t i t u t iona l .  The 1985 

amendments became e f f e c t i v e  J u l y  1, 1985. McKesson - t h e  o n l y  

a p p e l l e e  t o  cross-appeal  t h e  prospec t ive-only  r u l i n g  - did not  

f i l e  s u i t  u n t i l  September, 1986. By way of a comparative bench- 

mark, t h e  Court  need o n l y  l o o k  t o  t h e  c u r r e n t  c a s e s  f i l e d  

r e g a r d i n g  t h e  c o n s t i t u t i o n a l i t y  of F l o r i d a ' s  new s a l e s  t a x  on 

se rv ices .  
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D. 

SERIOUS DISLOCATION WOULD OCCUR BY GRANTING RETROSPECTIVE RELIEF 

There can be no d i s p u t e  t h a t  t h e  r e fund  o f  m i l l i o n s  o f  

d o l l a r s  f rom s t a t e  r e v e n u e s  a t  a t i m e  when t h e  S t a t e  i s  

s t r u g g l i n g  t o  f i n d  r e v e n u e s  t o  pay f o r  b i l l i o n s  of  d o l l a r s  i n  

i n f r a s t r u c t u r e  needs would be a s e r i o u s  f i n a n c i a l  h a r d s h i p .  

Record s u p p o r t  f o r  t h a t  c o n c l u s i o n  i s  e v i d e n t  i n  t h e  e l a b o r a t e  

s l i d i n g  s c a l e  t a x  f o r  beverage t a x  exemptions designed t o  check 

eros ion  of t h e  beverage exc i se  t a x  base. 

E. 

MCKESSON M Y  NOT ASSERT HERE THAT I T  DID NOT PASS 
THE FINANCIAL BURDEN OF THE TAX TO ITS CUSTOMERS 

The o n l y  p iece  of t h e  c a l c u l u s  f o r  p r o s p e c t i v i t y  a t  a l l  i n  

quest ion i s  whether McKesson passed t h e  f i n a n c i a l  burden of t h e  

t a x  on and t h u s  would r e c e i v e  a w i n d f a l l  by r e c e i v i n g  a r e f u n d .  

Before  a d d r e s s i n g  t h a t  i s s u e ,  however, DABT wi shes  t o  n o t e  t h a t  

such a f ind ing ,  whi le  s u f f i c i e n t  t o  j u s t i f y  a prospec t ive  r u l i n g ,  

i s  n o t  n e c e s s a r y  t o  s u p p o r t  t h e  t r i a l  c o u r t ' s  e x e r c i s e  i f  

e q u i t a b l e  d i s c r e t i o n  i n  g r a n t i n g  p r o s p e c t i v e - o n l y  r e l i e f .  

Indeed ,  i n  --- I n t e r n a t i o n a l  - S t u d i o  Apartment -- Ass'n -- v. Lockwood, 

s u p r a ,  t h e  p l a i n t i f f s '  f i n a n c i a l  l o s s  w a s  deemed i n s u f f i c i e n t  

r e a s o n  t o  j u s t i f y  a r e t r o s p e c t i v e  r u l i n g  on c o n s t i t u t i o n a l i t y .  

S e e  a l s o  Citx of  L o s  Angeles  Department o f  Water & Power - v. 

- Manhart ,  4 3 5  U.S. 702  (1978) .  

- --- -- - - _. -- -- - --- - 

Let us  t u r n ,  now, t o  t h e  f i n a n c i a l  burden of t h i s  tax.  DABT 
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propounded discovery t o  McKesson aimed a t  proving t h a t  McKesson 

had, indeed, p a s s e d  the  f i n a n c i a l  burden of t he  exc ise  t ax  t o  i t s  

cus tomers .  R. Vol 229 - 248. McKesson r e f u s e d  t o  

respond t o  t h a t  discovery,  d e s p i t e  t he  f a c t  t h a t  i t  w a s  c l e a r l y  

--. 1, P€k - - -- 

r e l e v a n t  t o  McKesson's c l a i m  of  r e f u n d .  S t a t e  ex. r e l .  Szabo --- - -- -- 
-- Food ---2 S e r v i c e s  - Inc .  - v. Dickinson ,  286 So.2d 529 ( F l a .  1974).  I f  

t h a t  missing p iece  were e r r o r  ( i t  i s  not ,  as demonstrated above), 

McKesson, h a v i n g  i n v i t e d  i t ,  may n o t  now r e l y  upon i t  f o r  

r e v e r s a l  o f  t h e  t r i a l  c o u r t ' s  p r o s p e c t i v e - o n l y  d e c i s i o n .  -- S e e ,  

e.g., S t o s s e l  v. Gu l f  L i f e  I n s .  Co. of  J a c k s o n v i l l e ,  123  F l a .  

2 2 7 ,  166 So. 821  (1936).  

--- - --- -- - - - ---_----- 

Even without McKesson's response t o  t h a t  d i scovery ,  t h e r e  i s  

adequate support  f o r  t he  t r i a l  cour t ' s  p rospec t ive  r u l i n g .  The 

L e g i s l a t u r e  c l e a r l y  con templa t ed  t h a t ,  a l t h o u g h  t h e  l e g a l  
a 

i n c i d e n c e  of  t h e  e x c i s e  t a x  f a l l s  upon d i s t r i b u t o r s  such  as 

McKesson, t h e  d i s t r i b u t o r s  would be mere c o l l e c t i o n  condui ts  f o r  

t h e  tax. See, 3561.50, F l a .  S t a t .  (1985)(tax not  due u n t i l  s a l e ) ;  

Q561.506, F l a .  S t a t .  (1985)(Wholesa le r  d e d u c t i o n s  from - t a x  

------ c o l l e c t i o n  payments);  $565.13 F l a .  S t a t .  (1985) ( t ax  no t  due 

u n t i l  1 0 t h  o f  month f o l l o w i n g  month o f  s a l e ) .  Indeed ,  s i n c e  a 

p r i c e  g i v e n  t o  one cus tomer  by a d i s t r i b u t o r  must be g i v e n  

e q u a l l y  t o  a l l  under  F l o r i d a ' s  r e g u l a t o r y  scheme, R u l e  7A - 
4.471, F.A.C., and s i n c e  t h e  amount o f  t h e  t a x  i s  l a r g e  i n  

r e l a t i o n  t o  t h e  r e l a t i v e l y  low u n i t  p r i c e  of a l c o h o l i c  beverages 

($9.53 p e r  g a l l o n  on d i s t i l l e d  s p i r i t s  w i t h  more t h a n  48% 

36 



a l c o h o l ) ,  economic n e c e s s i t y  v i r t u a l l y  compels a pass- through of  

t h e  f i n a n c i a l  burden of t h e  tax .  

The cases McKesson r e l i e s  on a re  i n a p p o s i t e .  The Cour t  i n  

Bacchus made c l e a r  t h a t  t h e  Bacchus d e c i s i o n  d id  n o t  cons ide r  t h e  

demand f o r  r e f u n d s .  104  S .C t .  3049, 3059. The case o f  S t a t e  ex.  

-- r e l .  ---- Nuveen - v. Greer, 89  F l a .  249, 102  So. 739 ( F l a .  1924)  

--- - 

p r e d a t e s  t h e  d e c i s i o n  i n  Great N o r t h e r n  Ry.Co. v. S u n b u r s t  O i l  -- - - - ---- -- 

Co., s u p r a .  The S u n b u r s t  case eschewed t h e  p r e c e d e n t s  r e l i e d  - -  ---- 
upon i n  t h e  Nuveen case. ---- Nuveen i s  d i r e c t l y  c o n t r a r y  t o  modern --- 
p r e c e d e n t s  on t h e  p r o s p e c t i v e - o n l y  a p p l i c a t i o n  o f  j u d i c i a l  

d e c i s i o n s ,  b o t h  i n  F l o r i d a  and i n  t h e  F e d e r a l  C o u r t s .  _.- Compare - 
Lemon v. Kurtzman, s u p r a ;  C i t y  of  L O ~  A n g e l e s  D e p ' t .  - o f  _-- Water - & -- - I_ - - - ---- 
Power v. Manhard t ,  s u p r a ;  G u l e s i a n  v. Dade Cty.  Sch. Bd., s u p r a .  

Modern F l o r i d a  cases have  a l lowed l i t i g a n t s  t o  r e c o v e r  re funds  

- -  a 
o n l y  when t h e  a p p l i c a n t s  bore t h e  f i n a n c i a l  burden of t h e  t a x  as 

end-consumers  o r  p r o p e r t y  owners ,  i n  t h e  case o f  ad v a l o r e m  

taxes . '  I n  c o n t r a s t ,  t h i s  Cour t  h e l d  the no r e f u n d  i s  due i n  

cases where t h e  t a x p a y e r ,  a l t h o u g h  b e i n g  t h e  one upon whom t h e  

l e g a l  inc idence  of t h e  t a x  f a l l s ,  i s  not  t h e  p a r t y  who b e a r s  i t s  

f i n a n c i a l  b u r d e n .  S t a t e  e x .  r e l .  S z a b o  Food S e r v i c e ,  ----- -- - - ~  ----- ---- ------- 
Inc .  v. D i c k i n s o n ,  supra.  Accord ,  Shannon v. Hughes & Co., 270 - - --- I_ --- ~- - - - -  

O s t e n d o r f  v. T u r n e r ,  426 So.2d. 539 ( F l a .  1 9 8 2 ) ;  I n t e r l a c h e n  
Lakes-atex I n c .  v. Brooks ,  341  So.2d. 993 ( m - - i T m  
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Ky. 530, 1 0 9  S.W. 2d. 1 1 7 4  (Ky. 1937). A s  demonst ra ted  above,  
e 

t h a t  i s  p r e c i s e l y  t h e  circumstance of McKesson. 

CONCLUSION 

DABT u r g e s  t h e  Cour t  t o  h o l d  t h a t  t h e  1985 amendments t o  

$9564.06 and 565.12, F l o r i d a  S t a t u t e s ,  do n o t  v i o l a t e  t h e  

Commerce Clause, e i t h e r  f a c i a l l y  o r  i n  p r a c t i c a l  e f f e c t ;  and t o  

r e v e r s e  t h e  t r i a l  cour t ' s  summary judgment. Fur ther ,  DABT urges 

t h e  Cour t  t o  h o l d  t h a t  t h e  r e c o r d  does not  s u p p o r t  summary 

judgment on any a l t e r n a t i v e  ground advanced by A p p e l l e e s .  I n  t h e  

a l t e r n a t i v e ,  DABT u r g e s  t h e  Cour t  t o  s u s t a i n  t h e  t r i a l  c o u r t ' s  

d e c i s i o n  t o  g r a n t  p r o s p e c t i v e - o n l y  e f f e c t  t o  i t s  r u l i n g .  
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