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INTRODUCTION 

P e t i t i o n e r  was t h e  p rosecu t ion  i n  t h e  t r i a l  c o u r t  

and a p p e l l a n t  i n  t h e  D i s t r i c t  Court  of Appeal. Respondent 

was t h e  defendant  i n  t h e  t r i a l  c o u r t  and appe l l ee  i n  t h e  

D i s t r i c t  Court  of Appeal. 

STATEMENT OF THE CASE AND FACTS 

Respondent was charged with va r ious  crimes i n  t h e  t r i a l  

c o u r t .  He f i l e d  a  Sworn Motion t o  D i s m i s s  under Rule 3.190 ( c )  ( 4 )  , 

Fla .  R.Cr.P., and t h e  P e t i t i o n e r  moved t o  s t r i k e  t h a t  motion, 

a l l e g i n g  t h a t  t h e  j u r a t  was d e f e c t i v e .  The j u r a t  s t a t e d  t h a t  

" t h e  f a c t s  con ta ined  i n  t h e  foregoing  Motion t o  D i s m i s s  a r e  

t r u e  and c o r r e c t  t o  t h e  b e s t  of h i s  knowledge." I t  has  been 

Respondent's p o s i t i o n  t h a t  t h e  language " t o  t h e  b e s t  of  h i s  

knowledge" was su rp lusage ,  and n o t  language which would se rve  

t o  f o r e c l o s e  a  p rosec tu ion  f o r  p e r j u r y .  

The t r i a l  c o u r t  denied t h e  p e t i t i o n e r ' s  motion t o  

s t r i k e ,  and gran ted  Respondent 's  Sworn Motion t o  D i s m i s s .  

P e t i t i o n e r  took t h e  c a s e  t o  t h e  Third  D i s t r i c t  Court  

of Appeal,  which a f f i rmed t h e  t r i a l  c o u r t ' s  d e c i s i o n .  

Notice of  invoca t ion  of t h i s  C o u r t ' s  d i s c r e t i o n a r y  



j u r i s d i c t i o n  t o  r e v i e w  t h e  d e c i s i o n  was f i l e d  by P e t i t i o n e r  

A p r i l  1 5 ,  1 9 8 7 .  



QUESTION PRESENTED 

WHETHER THE DECISION OF THE THIRD DISTRICT 
COURT OF APPEAL INTHIS CASE DOES NOT 
CONFLICT WITH THE DECISION OF THIS COURT 
IN SCOTT v. STATE, 4 6 4  S o . 2 d  1 1 7 1  ( F l a .  
1 9 8 5 )  



SUMMARY O F  THE ARGUMENT 

The r u l e  of  law rendered  by t h e  T h i r d  D i s t r i c t  Cour t  

of Appeal i n  t h e  c a s e  a t  b a r  does  n o t  c o n f l i c t  w i t h  t h i s  

C o u r t ' s  d e c i s i o n  i n  S c o t t  v .  S t a t e ,  464 So.2d 1171  la. 19851, 

i n  t h a t  S c o t t  s p e c i f i c a l l y  d e a l t  w i t h  a Rule 3.850 motion f o r  

p o s t c o n v i c t i o n  r e l i e f  and n o t  a  Rule 3.190 (c)  ( 4 )  sworn motion 

t o  d i s m i s s .  I t  i s  clear t h a t  Rule 3.987, F l o r i d a  Rules  of 

C r i m i n a l  Procedure  sets o u t  word f o r  word what  language must be  

i n c l u d e d  i n  a Rule 3.850 motion j u r a t .  N o  such d e t a i l  i s  

s p e c i f i e d  under  t h e  Rules f o r  a Rule 3.190 (c)  ( 4 )  motion.  

However, t h e  case l a w  on t h i s  i s s u e  i s  c lear  and t h e  Respondent 

h a s  u n q u a l i f i e d l y  complied w i t h  i t s  r e q u i r e m e n t s .  



ARGUMENT 

THE DECISION OF THE THIRD DISTRICT COURT 
OF APPEAL I N  THIS CASE DOES NOT CONFLICT 
WITH THE DECISION OF THIS COURT I N  
SCOTT v.  STATE, 464 So.2d 1171 ( F l a .  
1 9 8 5 ) .  

The d i s c r e t i o n a r y  j u r i s d i c t i o n  o f  t h i s  Cour t  may b e  

sough t  t o  review d e c i s i o n s  of  d i s t r i c t  c o u r t s  o f  a p p e a l  i n  

s i x  ( 6 )  c i r c u m s t a n c e s  under  Rule 9.030 ( a )  ( 2 )  (A)  , F l o r i d a  Rules 

of  A p p e l l a t e  Procedure .  None o f  t h o s e  c i r c u m s t a n c e s  apply  t o  

t h e  i n s t a n t  c a s e .  

The r u l e  o f  law announced by t h e  T h i r d  D i s t r i c t  Cour t  

o f  Appeal i n  t h e  c a s e  a t  b a r  does  n o t  c o n f l i c t  w i t h  t h i s  C o u r t ' s  

d e c i s i o n  i n  S c o t t  v .  S t a t e ,  464 So.2d 1171 ( F l a .  1 9 8 5 ) .  T h e r e f o r e ,  

t h e  c o u r t ' s  e x e r c i s e  of  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  review 

t h e  d e c i s i o n  i n  q u e s t i o n  i s  n o t  war ran ted .  

I n  t h e  i n s t a n t  c a s e ,  t h e  Respondent ,  CARLOS RODRIGUEZ,  

f i l e d  a  Sworn Motion t o  D i s m i s s  p u r s u a n t  t o  Rule 3.190 ( c )  ( 4 1 ,  

F l o r i d a  Rules o f  C r i m i n a l  P rocedure ,  s t a t i n g  on o a t h  t h a t  t h e  

f a c t s  c o n t a i n e d  t h e r e i n  a r e  " t r u e  and c o r r e c t  t o  t h e  b e s t  o f  h i s  

knowledge, " t h u s  complying w i t h  t h e  r e q u i r e m e n t  t h a t  a  deponent  

a t t e s t  t o  t h e  s t a t e m e n t ' s  t r u t h ,  u n q u a l i f i e d l y  and t h u s  expose  

h imse l f  t o  t h e  p e n a l t i e s  o f  p e r j u r y .  The T h i r d  D i s t r i c t  Cour t  

o f  Appeal h a s  a g r e e d  w i t h  MR. R O D R I G U E Z ' S  p o s i t i o n ,  and i n  do ing  

s o ,  h a s  n o t  r endered  an  o p i n i o n  i n  c o n f l i c t  w i t h  t h e  d e c i s i o n  

o f  t h i s  Cour t  i n  S c o t t  v.  S t a t e ,  464 So.2d 1171  la. 1 9 8 5 ) .  



S c o t t  s p e c i f i c a l l y  d e a l t  w i th  a  Rule 3.850 motion f o r  

p o s t c o n v i c t i o n  r e l i e f  and n o t  a Rule 3.190 ( c )  ( 4 )  motion t o  

d i s m i s s ,  such a s  t h e  i n s t a n t  case. Although t h e  p o l i c y  r ea sons  

which govern a r e  t h e  same f o r  motions under bo th  r u l e s ,  t h a t  i s ,  

t o  p r e v e n t  t h e  use of  f a l s e  a l l e g a t i o n s ,  t h e  f a c t  i s  t h a t  Rule 

3.987, F l o r i d a  Rules of  Cr imina l  Procedure  sets o u t  word f o r  

word what magical  language i s  t o  be  i n c l u d e d  i n  a  Rule 3.850 

motion j u r a t .  Whereas, no such d e t a i l  i s  s p e c i f i e d  under  t h e  

Rules f o r  t h e  j u r a t  o f  a  Rule 3.190 (c)  ( 4 )  motion. 

However, t h e  c a s e  law i s  c l e a r ,  and MR. RODRIGUEZ 

ha s  u n q u a l i f i e d l y  complied w i t h  i t s  requ i rements .  Th i s  argument 

s h a l l  be r e s e r v e d ,  i f  n e c e s s a r y ,  f o r  t h e  Respondent ' s  b r i e f  

on t h e  m e r i t s  o f  t h i s  c a s e .  



CONCLUSION 

Based upon t h e  f o r e g o i n g ,  t h i s  C o u r t ' s  e x e r c i s e  

o f  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  r e v i e w  t h e  d e c i s i o n  i n  

q u e s t i o n  i s  n o t  w a r r a n t e d .  
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