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INTRODUCTION 

P e t i t i o n e r  was t h e  p l a i n t i f f  i n  t h e  t r i a l  c o u r t  and 

Appel lant  i n  t h e  Third  D i s t r i c t  Court of Appeal. Respondent 

was t h e  Defendant and l a t e r  t h e  Appel lee .  The l e t t e r  "R, " 

wil l .  r e p r e s e n t  t h e  record  on appea l  and. " T r , "  w i l l  r e p r e s e n t  

t h e  t r a n s c r i p t  of proceedings .  

STATEMENT OF THE CASE 

Respondent i s  i n  agreement w i th  P e t i t i o n e r ' s  

s ta tement  of t h e  ca se .  

STATEMENT OF THE FACTS 

Respondent i s  i n  agreement wi th  P e t i t i o n e r ' s  

s ta tement  of t h e  f a c t s ,  h u t  adds t h e  fo l lowing  f a c t .  

P e t i t i o n e r  f i l e d  a Traverse  t o  t h e  Sworn Motion t o  

D i s m i s s  a f t e r  t h e  Motion had been heard and g ran ted  by t h e  

t r i a l  c o u r t  ( R .  1 2 ) .  



I S S U E  ON A P P E A L  

WHETHER THE T R I A L  COURT 
D I D  NOT ERR I N  GRANTING 
THE SWORN MOTION T O  
D I S M I S S ?  



SUMMARY OF ARGUMENT 

Respondent ,  CARLOS RODRIGUEZ, s t a t e d  on o a t h ,  t h a t  

t h e  f a c t s  c o n t a i n e d  i n  h i s  sworn motion t o  d i s m i s s  w e r e  t r u e  

and c o r r e c t  t o  t h e  b e s t  of h i s  knowledge. Thus,  he complied 

wi th  t h e  requ i rement  s e t  f o r t h  under  t h e  c a s e  law and t h e  

r u l e s  t h a t  a d e c l a r a n t  a t t e s t  t o  h i s  s t a t e m e n t ' s  t r u t h  w i t h  

s u f f i c i e n t  s p e c i f i c i t y  t o  expose him t o  t h e  p e n a l t i e s  o f  

p e r j u r y  s h o u l d  i t  l a t e r  b e  found t o  be u n t r u e .  



THE TRIAL COURT D I D  NOT 
ERR I N  GRANTING THE 
SWORN MOTION TO DISMISS 

A motion t o  d i s m i s s  under  Rule 3.190 ( c )  ( 4 )  , F l o r i d a  

Rules of Cr imina l  P rocedure ,  must s p e c i f i c a l l y  a l l e g e  t h e  

f a c t s  on which t h e  motion i s  based  and t h e  motion must be  

sworn t o .  T h i s  r equ i rement  i s  m e t  by h a v i n g  t h e  d e c l a r a n t  

s t a t e  on o a t h  t h a t  t h e  f a c t s  a l l e g e d  a r e  t r u e ,  t o  h i s  -- 
knowledge, and n o t  t h a t  he  b e l i e v e s  them t o  he t r u e  because  

someone else h a s  t o l d  him. S t a t e  v. Upton, 392 So.2d 1013 

( F l a .  5 t h  DCA 1981) (emphasis  s u p p l i e d ) .  

I n  t h e  i n s t a n t  c a s e ,  M r .  RODRIGTJEZ, t h e  Defendant  

a t  t h e  t r i a l  l e v e l ,  t h u s  complied w i t h  t h e  requ i rement  t h a t  

a  d e c l a r a n t  a t t e s t  t o  h i s  s t a t e m e n t ' s  t r u t h .  

I n  f a c t ,  t h e  t r i a l  Judge  p r e d i c a t e d  h i s  g r a n t i n g  

of t h e  s u b j e c t  motion on t h e  f a c t  t h a t  a  sworn s t a t e m e n t  

would o n l y  be  o b t a i n e d  through an i n d i v i d u a l ' s  own b e s t  

knowledge ( T r .  4 ,  9 ) .  A f t e r  a l l ,  a  s t a t e m e n t  may h e  based  

on h e a r s a y ,  b e l i e f ,  s p e c u l a t i o n ,  guesswork,  o r  o n e ' s  b e s t  

knowledge. M r .  RODRIGUEZ was p r e s e n t  a t  t h e  h e a r i n g  below. 

I t  was never  a l l e g e d  t h a t  t h e  j u r a t  i n  q u e s t i o n  was an  

a t t e m p t  t o  d e l i m i t  t h e  S t a t e  from p r o s e c u t i n g  Fr. ??OD??IGTJEZ 

f o r  p e r j u r y .  I f  t h a t  would have been t h e  c a s e ,  t h e  S t a t e  

c o u l d  have asked t h a t  he  be  p l a c e d  und-er o a t h  f o r  examina t ion .  



The S t a t e  rel ies  h e a v i l y  on t h e  a u t h o r i t y  qf 

S c o t t  v .  S t a t e ,  464  So.2d 1171 ( F l a .  1 9 8 5 ) .  However, it i s  

c l e a r  t h a t  S c o t t ,  and t h e  l a t e r  c a s e s  t h a t  f o l l o w  i t s  

r e a s o n i n g ,  s t r i c t l y  d e a l t  w i t h  Rule 3.850 mot ions .  I t  i s  

obv ious  t h i s  Cour t  b e l i e v e d  a  p o s t c o n v i c t i o n  s i t u a t i o n  

m e r i t e d  d i f f e r e n t  t r e a t m e n t  t h a n  a  p r e t r i a l  Rule 3.190 ( c )  ( 4 )  

motion.  T h e r e f o r e ,  Rule 3.987, F l o r i d a  Rules  of  C r i m i n a l  

P rocedure ,  se t  o u t  word f o r  word what e x a c t  language i s  

t o  b e  i n c l u d e d  i n  t h e  j u r a t  o f  a  motion f o r  pos t .connect ion  

r e l i e f .  No such s p e c i f i c i t y  e x i s t s  under  t h e  Rules f o r  t h e  

j u r a t  o f  a  p r e t r i a l  motion t o  d i s m i s s .  T h e r e f o r e ,  

M r .  RODRIGUEZ'S  o a t h  was s u f f i c i e n t  t o  expose him t o  t h e  

p e n a l t i e s  o f  p e r j u r y  under  t h e  r u l e s  and c a s e  law. 



CONCLUSION 

Based upon t h e  f o r e g o i n g ,  t h e  d e c i s i o n  of t h e  

T h i r d  Dis t r ic t  Cour t  of Appeal shou ld  he  a f f i r m e d .  
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