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SUMMARY OF ARGUMENT 

l e  

The Referee ' s  recommended d i s c i p l i n a r y  period i s  

s l l y  prope and is  a l s o  supported by the  circumstances of t h i s  

case.  Although h i s t o r i c a l l y  i t  has been s t a t e d  t h a t  t h i s  Court 

has  the  f i n a l  dec i s ion  regarding the  proper d i s c i p l i n e ,  more 

recen t ly  i t  has been held by t h i s  Court t h a t  the  f a c t u a l  f i n d i n g s  

and recommendation by the  Referee should be upheld unless  c l e a r l y  

erroneous or without support  i n  the  record.  (Emphasis suppl ied)  

The Referee 's  f a c t u a l  f i n d i n g s  and recommendations come t o  t h i s  

Court c lo thed  w i t h  a presumption of cor rec tness .  

The  a c t i o n s  and omissions determined by the  Referee t o  

have e x i s t e d  occurred p r i o r  t o  the d a t e  of the  new R u l e s  

Regulating the  Flor ida  Bar. Therefore, t h e  type of d i s c i p l i n e  

l e v i e d  upon the  Respondent should be governed by the  e a r l i e r  

F lor ida  Bar I n t e r g r a t i o n  Rules. Only the  procedures of the new 

R u l e s  Regulating the  Flor ida  Bar can be appl ied t o  cases  pending 

a s  of the  e f f e c t i v e  d a t e  of the  R u l e  change. Substant ive 

d i s c i p l i n a r y  measures a r e  not procedural and app l i ca t ion  of the  

new d i s c i p l i n a r y  time per iods  under the  Rules Regulating the  

Flor ida  Bar i n  t h i s  case would be an improper ex-post- facto 

app l i ca t ion  of the  new Rules. Fur ther ,  t he  Respondent should be 

given c r e d i t  f o r  the  amount of time which he v o l u n t a r i l y  

suspended h i m s e l f .  
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ARGUMENT 

THE R E F E R E E ' S  RECOMMENDATION OF A THREE ( 3 )  
YEAR P E R I O D  OF DISBARMENT I S  LEGALLY PROPER 
AND SUFFICIENT AND SHOULD BE UPHELD BY T H I S  
COURT. 

The  f a c t u a l  b a s i s  s t a t e d  f o r  t h e  Referee's f i n d i n g s  of  

f a c t  have gone u n d i s p u t e d  by t h e  Respondent th roughou t  t h e  c o u r s e  

of t h e  d i s c i p l i n a r y  p roceed ings .  A s  no ted  by t h e  Referee t h e  

Respondent made s u b s t a n t i a l  admiss ions  of  wrong do ing  i n c l u d i n g  

t h o s e  v i o l a t i o n s  o u t l i n e d  i n  t h e  R e f e r e e ' s  r e p o r t .  ( R .  3 ) .  A S  

n o t e d  by t h e  R e f e r e e  t h e  admiss ions  by t h e  Respondent g r e a t l y  

s h o r t e n e d  t h e  f i n a l  h e a r i n g  of what  was o t h e r w i s e  a voluminous 

and  complex case t h e r e b y  narrowing t h e  f o c u s  of  t h e  i n v e s t i g a t i o n  

t o  t h e  a p p r o p r i a t e  d i s c i p l i n e .  (R.  5 ) .  Inasmuch a s  t h e  

Compla inant ' s  a p p e a l  r e l a t e s  o n l y  t o  t h e  s e v e r i t y  of  t h e  

d i s c i p l i n e  recommended by t h e  R e f e r r e e  and t h e  f a c t u a l  b a s i s  f o r  

t h e  f i n d i n g s  of g u i l t  a r e  l a r g e l y  u n d i s p u t e d  i t  is  t o  t h e  

a p p r o p r i a t e n e s s  of  t h e  d i s c i p l i n e  t h a t  t h e  Respondent ' s  Answer 

Brief w i l l  be d i r e c t e d .  

The f i n a l  d e t e r m i n a t i o n  a s  t o  t h e  a p p r o p r i a t e  

d i s c i p l i n e  f o r  a n  a t t o r n e y  i s  r e s e r v e d  t o  t h e  d i s c r e t i o n  of t h i s  

Cour t  and t h e  Cour t  i s  n o t  bound by t h e  recommendation of t h e  

Referee. F l o r i d a  Bar v s .  Weaver, 356 So. 2d. 797 ( F l a .  1 9 7 8 ) .  

However, more r e c e n t l y  t h i s  Cour t  h a s  r u l e d  t h a t  t h e  f a c t u a l  

f i n d i n g s  and recommendations by t h e  Referee come t o  t h e  Cour t  

w i t h  a presumpt ion  of c o r r e c t n e s s  and  shou ld  be upheld  u n l e s s  

c l e a r l y  e r r o n e o u s  o r  w i t h o u t  s u p p o r t  i n  t h e  r e c o r d .  F l o r i d a  B a r  

vs .  Vannier ,  498 So. 2d. 896 ( F l a .  1 9 8 6 ) ,  t h e  F l o r i d a  Bar v s .  
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Lippman, 497 So. 2d.  1 1 6 5  ( F l a .  1986 )  and  t h e  F l o r i d a  Bar v s .  

F i e l d s ,  482 So. 2d.  1354  ( F l a .  1 9 8 6 ) .  

The Referee was p e r m i t t e d  t o  c o n s i d e r  a n d  d i d ,  i n  f a c t ,  

c o n s i d e r  c e r t a i n  m i t i g a t i n g  c i r c u m s t a n c e s  i n  t h i s  case. The 

R e f e r e e  n o t e d  t h a t  t h e  R e s p o n d e n t  h a d  n o  p r i o r  d i s c i p l i n a r y  

c o n v i c t i o n s  n o r  had  d i s c i p l i n a r y  m e a s u r e s  b e e n  imposed upon  him. 

(R.  9 ) .  The Referee a l s o  n o t e d  a5 a m i t i g a t i n g  c i r c u m s t a n c e  t h e  

f a c t  t h a t  t h e  R e s p o n d e n t  made f r a n k  a d m i s s i o n s  c o n c e r n i n g  h i s  

c o n d u c t  a n d  r e c o g n i z e d  t h a t  t h e  c o n d u c t  f e l l  below t h e  s t a n d a r d  

r e q u i r e d  by t h e  F l o r i d a  Bar. ( R .  6 ) .  F u r t h e r ,  t h e  R e f e r e e  n o t e d  

t h a t  t h e  R e s p o n d e n t  had  v o l u n t a r i l y  s u s p e n d e d  h i m s e l f  from t h e  

p rac t ice  of law o v e r  o n e  (1) y e a r  p r i o r  t o  t h e  d a t e  of t h e  

Referee 's  repor t .  The R e s p o n d e n t ' s  w i l l i n g n e s s  t o  a d m i t  h i s  

f a u l t s  g r e a t l y  a b b r e v i a t e d  t h e  g r i e v a n c e  h e a r i n g .  (R.  3 ) .  

I n  d e t e r m i n i n g  t h e  recommended d i s c i p l i n e  t h e  Referee 

a l s o  n o t e d  t h e  d r a m a t i c  a n d  s u b s t a n t i a l  e f f e c t  t h a t  t h e  co l l apse  

of t h e  Beacon  2 1  p ro j ec t  had  upon t h e  R e s p o n d e n t ' s  own l i f e .  The 

Referee n o t e d ,  i n  p e r t i n e n t  p a r t ,  a s  f o l l o w s :  

1. The Responden t  l o s t  i n  excess of One 

M i l l o n  Do l l a r s  ($1 ,000 ,000 .00 )  of h i s  own 

monies .  The Responden t  a n d  h i s  w i f e  h a v e  

b e e n  f o r c e d  i n t o  b a n k r u p t c y  w i t h  no  

assests  o t h e r  t h e n  t h e i r  m a r i t a l  

r e s i d e n c e  which  had  a l i s  p e n d e n s  f i l e d  

a g a i n s t  i t  r e s u l t i n g  from a c o n s e n t  



.. 

judgment  of o v e r  Two M i l l i o n  Dol la rs  

($2,000,000.00) awarded t o  Ch icago  T i t l e .  

2. T h e  Respondent  faces p o s s i b l e  f o r e c l o s u r e  

upon h i s  mar i t a l  r e s i d e n c e  d u e  t o  t h e  

i n a b i l i t y  of t h e  Respondent  t o  s a t i s f y  

t h e  mon th ly  mor tgage  payments .  

3 .  The R e s p o n d e n t ' s  name and  p i c t u r e  had 

a p p e a r e d  numerous times i n  t h e  l o c a l  

newspaper  i n  M a r t i n  County ,  F l o r i d a  and  

t h e  Respondent  had s e r v e d  a s i g n i f i c a n t  

amount of t i m e  i n  j a i l  a s  a d i r e c t  r e s u l t  

of t h e  c r i m i n a l  p r o s e c u t i o n  i n  t h i s  case. 

(R.  6). 

The f a c t u a l  b a s i s  s u p p o r t s  t h e  Referee 's  recommendat ion 

r e g a r d i n g  t h e  p e r i o d  o f  d i s b a r m e n t  and  t h e  recommended d i s c i p l i n e  

i s  n o t  c l e a r l y  e r r o n e o u s  unde r  t h e  c i r c u m s t a n c e s .  The  Respondent  

r e s p e c t f u l l y  s u b m i t s  t o  t h i s  C o u r t ,  t h a t  t h e  C o u r t  s h o u l d  

c o n s i d e r  t h e  v a r i o u s  t y p e s  of pun i shmen t  which  h a v e  b e f a l l e n  t h e  

Responden t  a s  a d i r e c t  r e s u l t  o f  t h i s  i n c i d e n t .  These  would 

i n c l u d e  n o t  o n l y  t h e  s i g n i f i c a n t  j a i l  t i m e  t h a t  h e  h a s  a l r e a d y  

s e r v e d  b u t  t h e  s t i g m a  t h a t  h a s  a t t a c h e d  t o  h i m  and  w i l l  c o n t i n u e  

t o  a t t a c h ,  p e r h a p s  i n d e f i n i t e l y ,  w i t h i n  t h e  l e g a l  and  b u s i n e s s  

community i n  which  h e  l i v e s .  F u r t h e r ,  t h e  complete col lapse  and  

demise of h i s  f i n a n c i a l  s t a t u s  i s  a n o t h e r  f a c t o r  t h a t  t h i s  C o u r t  

s h o u l d  c o n s i d e r .  

The recommended d i s c i p l i n e  by t h e  Referee i s  n o t  o n l y  

s u p p o r t e d  by t h e  f a c t s  and  c i r c u m s t a n c e s  of t h i s  case b u t  by 



p r i o r  d e c i s i o n s  of t h i s  C o u r t  a s  w e l l .  The Referee n o t e d  t h a t  t h e  

appropr ia te  d i s c i p l i n e  s h o u l d  be p u r s u a n t  t o  t h e  Code of 

P r o f e s s i o n a l  R e s p o n s i b i l i t y  and  t h e  F l o r i d a  Bar I n t e r g r a t i o n  R u l e  

r a t h e r  t h a n  t h e  newly e n a c t e d  R u l e s  R e g u l a t i n g  t h e  F l o r i d a  Bar i n  

t h a t  t h e  new R u l e s  became e f f e c t i v e  J a n u a r y  1, 1987  b u t  t h e  

c o n d u c t  c o m p l a i n e d  of and  a d m i t t e d  t o  o c c u r r e d  p r i o r  t o  t h e  

e f f e c t i v e  d a t e  o f  t h e  new R u l e s .  A s  s t a t e d  i n  t h e  C o m p l a i n a n t ' s  

I n i t i a l  Br ief  t h i s  C o u r t  h a s  u p h e l d  d i s b a r m e n t  p u r s u a n t  t o  t h e  

former I n t e r g r a t i o n  Ru le  when t h e  m i s c o n d u c t  o c c u r r e d  p r i o r  t o  

t h e  e f f e c t i v e  da t e  of t h e  new r u l e s  r e g u l a t i n g  t h e  F l o r i d a  Bar 

and  t h e  C o u r t  i s s u e d  i t s  order  a f t e r  t h e  e f f e c t i v e  d a t e  of t h e  

new R u l e s .  F l o r i d a  Bar v s .  Newman, 513 So. 2d.  656 ( F l a .  1 9 8 7 ) .  

More r e c e n t l y ,  t h i s  C o u r t  h a s  u p h e l d  t h e  recommedat ion  

of a Referee made a f t e r  t h e  e f f e c t i v e  da t e  of t h e  new R u l e s  

R e g u l a t i n g  t h e  F l o r i d a  Bar b a s e d  upon a v i o l a t i o n  of t h e  fo rmer  

F l o r i d a  Bar I n t e r g r a t i o n  R u l e s .  F l o r i d a  B a r  vs .  Robb ins ,  1 3  

F.L.W. 444, Case N o .  70 ,585 .  J u l y  14, 1988 .  I t  r u n s  c o n t r a r y  t o  

t h e  n o t i o n s  o f  j u s t i c e  a n d  f a i r  d i s c i p l i n e  t o  s u g g e s t  t h a t  t h e  

minimum d i s b a r m e n t  per iod  of f i v e  yea r s  unde r  t h e  c u r r e n t  R u l e s  

R e g u l a t i n g  t h e  F l o r i d a  Bar s h o u l d  a p p l y  i n  t h i s  case when t h e  

c o n d u c t  c o m p l a i n e d  of was p r o s e c u t e d  a n d  d i s p o s e d  of unde r  t h e  

former R u l e s .  F u r t h e r ,  b e c a u s e  d i s b a r m e n t  i s  q u a s i - p e n a l  i n  i t s  

n a t u r e  a p p l i c a t i o n  of t h e  new d i s c i p l i n a r y  t i m e  p e r i o d s  would b e  

a n  improper e x- p o s t - f a c t o  of t h e  new R u l e s .  

A s  t h e  Compla inan t  p o i n t s  o u t  i n  p a g e  1 6  of i t s  I n i t i a l  

B r i e f ,  Chapter 1 of t h e  R u l e s  of t h e  F l o r i d a  Bar p r o v i d e s  t h a t  

" a l l  d i s c i p l i n a r y  cases p e n d i n g  a s  of 12:Ol  a.m. J a n u a r y  1, 1987 ,  



s h a l l  t h e r e a f t e r  be processed i n  accordance w i t h  the  procedures 

s e t  f o r t h  i n  the  r u l e s  regula t ing  t h e  F lor ida  Bar." (Emphasis 

supp l i ed ) .  The Complainant c o r r e c t l y  p o i n t s  o u t  t h a t  one f a c t o r  

f o r  t h i s  Court t o  determine i s  whether the  expanded time period 

i s  subs tant ive  or procedural.  I t  is d i f f i c u l t ,  i f  not impossible, 

t o  accept  the  Complainant's proposal t h a t  the  length  of time or 

"sentence" of disbarment i s  procedur a1 ra the r  than subs tant ive .  

Us ing  the  a rea  of c r iminal  law a s  an example, the  c o u r t s  of t h i s  

s t a t e  have uniformly held t h a t  t h e  length  of a c r iminal  sentence 

i s  subs tant ive  i n  nature.  S t a t u t o r y  changes and amendments which 

a r e  subs tan t ive  i n  t h e i r  na ture  have never been permitted t o  be 

appl ied r e t r o a c t i v e l y  because such an app l i ca t ion  would most 

c e r t a i n l y  offend the  ex-post- facto doct r ine .  The same l o g i c  

app l i e s  here.  The preamble of Chapter 1 a s  quoted above c l e a r l y  

s t a t e s  t h a t  only the  "procedures" i n  the  new Rules Regulating the  

Flor ida  Bar would be appl ied t o  cases  which were being processed. 

An ex-post- facto app l i ca t ion  of the  new Rules cannot and should 

not be permitted simply t o  "avoid adminis t ra t ive  chaos" a s  t h e  

Complainant suggests .  When the  conduct complained of c l e a r l y  

occurred i n  i t s  e n t i r e t y  before the  e f f e c t i v e  d a t e  of the  new 

R u l e s  no "adminis t ra t ive  chaos" i s  required t o  apply t o  the  old 

r u l e s  of d i s c i p l i n e .  

The disbarment per iod recommended by the  Referee has 

been upheld by t h i s  Court under s imi la r  circumstances. For 

ins tance ,  i n  t he  case of t h e  F lor ida  Bar vs.  Sharman, 504  So. 2d.  

1236 (Fla .  1 9 8 7 ) ,  t h i s  Court upheld a Referee 's  recommendation of 

th ree  ( 3 )  years  disbarment f o r  the  use of t r u s t  funds f o r  



.* 
-* , 

p u r p o s e s  o t h e r  t h e n  t h e  s p e c i f i c  purpose  e n t r u s t e d  and a l s o  t h e  

commingling of a l a w y e r ' s  f u n d s  i n  t h e  t r u s t  accoun t .  

The  Respondent s u b m i t s  t h a t  t h e  p e r i o d  of Respondent ' s  

v o l u n t a r y  s u s p e n s i o n  shou ld  be deduc ted  from t h e  p e r i o d  of 

d i sba rment  imposed. Because t h e  r e f e r e e  d i d  n o t  a d d r e s s  t h i s  

i s s u e  t h e  Respondent seeks c l a r i f i c a t i o n  from t h i s  Cour t  on t h a t  

m a t t e r .  

CONCLUSION 

The Respondent r e s p e c t f u l l y  submits t h a t  t h e  Referee 's  

recommendation of t h e  t h r e e  y e a r s  ( 3 )  d i s b a r m e n t  shou ld  be 

upheld.  As n o t e d ,  t h e  f i n d i n g s  of  f a c t  and t h e  recommendations of 

t h e  Refe ree  come t o  t h i s  Cour t  c l o t h e d  w i t h  a presumpt ion  of 

c o r r e c t n e s s  u n l e s s  c l e a r l y  e r r o n e o u s  and n o t  s u p p o r t e d  by t h e  

r e c o r d .  The s u b s t a n t i v e  changes  i n  t h e  new R u l e s  concern ing  

minimum p e r i o d s  of d i sba rment  s h o u l d  n o t  be a p p l i e d  r e t r o a c t i v e l y  

t o  conduc t  which o c c u r r e d  p r i o r  t o  t h e  e f f e c t i v e  d a t e  of  t h e  new 

R u l e s  R e g u l a t i n g  t h e  F l o r i d a  Bar. The  preamble t o  t h e  R u l e s  

Reguala ted  t o  t h e  F l o r i d a  Bar n o t e  t h a t  o n l y  t h e  "procedures"  of  

t h e  new R u l e s  shou ld  be a p p l i e d  t o  cases be ing  p r o c e s s e d  d u r i n g  

t h e  s u b s t i t u t i o n  of t h e  new R u l e s  f o r  t h e  o l d  R u l e s .  Any o t h e r  

c o n c l u s i o n  would be a n  improper ex- pos t- fac to  a p p l i c a t i o n  of t h e  

s u b s t a n t i v e  d i s c i p l i n a r y  t i m e  p e r i o d .  The  Respondent shou ld  a l s o  

be g i v e n  c r e d i t  f o r  t h e  p e r i o d  of t i m e  d u r i n g  which  he  had  

v o l u n t a r i l y  consen ted  t o  a temporary suspens ion .  
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