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The basic issue presented by this appeal is whether there was 

a legal excuse when the trial court entered a default against Respondent 

after  an application for default w a s  served without a noticed hearing. A 

Notice of Appearance is not provided for by the rules of c iv i l  procedure; 

when Respondent f i led its appearance of record, its sole purpose in fi l ing 

its appearance was for delay purposes. 

There are strong policy reasons for affirming the t r i a l  court's 

ruling in denying Respondent's bbtion to Vacate the entry of a default. 'RE 

rules of c iv i l  procedure do not provide for the f i l ing of a Notice of 

Appearance. The intention of the rules of c iv i l  procedure is to prcmte the 

expeditious progress of l i t igation,  not to hinder the progress of litigation. 

The rules of c iv i l  procedure do not require a noticed hearing when a defendant 

has in fact f i led a notice of appearance, so long as an application for a 

default is served on the opposing party. 

When t k  t r i a l  court found that  there was no legal excuse for failing 

to timely f i l e  a responsive pleading, there was a basis in the record for 

its decision. implicit in the trial court's ruling is its conclusion that  

Respondent intentionally disregarded the rules of c iv i l  procedure when it 

fi led a notice of appearance and did nothing for approximately t m  mnths. 

As such, the ( principles announced in  Fierro v. Lewis, 388 So.2d 1361 

(Fla. 5th DCA 1980), a d  the clean hands doctrine provide this Court w i t h  a 

basis to affirm the tr ial  court 's denial of Respondent's bbtion to Vacate. 



PRELIMINARY STATEMENT - 

Respondent, BARNETT BANK OF SOUTH FLORIDA, N.A., will be 

referred to herein as Respondent; Petitioner, BLAISE PICCHI, will 

be referred to herein as Petitioner. 

References to the Record will be designated as ("R"), and 

followed by the appropriate page number. 



STATEMENT OF THE FACTS A N D  CASE 

P e t i t i o n e r ,  BLAISE PICCHI, s u e d  t h e  R e s p o n d e n t ,  BARNETT 

BANK OF SOUTH FLORIDA, N . A . ,  a n d  CREDIT BUREAU, I N C . ,  i n  t h e  C i r -  

c u i t  f o r  Broward C o u n t y ,  F l o r i d a  ( R  5 - 1 3 ) .  The c l a i m  a g a i n s t  

R e s p o n d e n t ,  BARNETT B A N K ,  i s  a n  a c t i o n  f o r  damages  p u r s u a n t  t o  

F l o r i d a  S t a t u t e  5 5 9 . 7 7 ,  and  a n  a c t i o n  f o r  l i b e l  (R 9 - 1 1 ) .  

R e s p o n d e n t ,  BARNETT B A N K ,  was s e r v e d  on December 3 1 ,  1 9 8 5  (R 5 ) .  

A N o t i c e  of  A p p e a r a n c e  on b e h a l f  o f  R e s p o n d e n t ,  BARNETT B A N K ,  was 

m a i l e d  t o  t h e  a t t o r n e y  f o r  t h e  P e t i t i o n e r  on J a n u a r y  1 6 ,  1 9 8 6 ,  a n d  

t h e  o r i g i n a l  was m a i l e d  t o  t h e  C o u r t  on  t h a t  d a t e  (R 1 4 ) .  

T h e r e a f t e r ,  a  Mot ion f o r  D e f a u l t  a g a i n s t  R e s p o n d e n t ,  BAR- 

NETT B A N K ,  was m a i l e d  by t h e  a t t o r n e y  f o r  t h e  P e t i t i o n e r  on  

J a n u a r y  2 7 ,  1 9 8 6 .  A N o t i c e  of  H e a r i n g  on t h e  Motion f o r  D e f a u l t  

was n e v e r  s e r v e d .  

~ n  A p r i l  1, 1 9 8 6 ,  R e s p o n d e n t ,  BARNETT B A N K ,  s e r v e d  a  Mo- 

t i o n  t o  Dismiss a n d  a N o t i c e  of  H e a r i n g  s e t t i n g  t h e  h e a r i n g  on i t s  

Motion t o  Dismiss f o r  A p r i l  1 0 ,  1986 ( R  2 1 - 2 3 ) .  A t  t h e  h e a r i n g ,  

a f t e r  t h e  p r e s e n t a t i o n  o f  t h e  a r g u m e n t  on t h e  Motion t o  Dismiss, 

R e s p o n d e n t ,  BARNETT B A N K ,  was i n f o r m e d  f o r  t h e  f i r s t  t i m e  i n  open  

c o u r t  t h a t  a  D e f a u l t  h a d  been  e n t e r e d  on F e b r u a r y  3 ,  1986  (R 2 6 ) .  

A f t e r  a rgument  o f  c o u n s e l ,  a n  O r d e r  was e n t e r e d  by t h e  C o u r t  t h a t  

t h e  Mot ion  t o  Dismiss was moot s i n c e  a  D e f a u l t  h a d  b e e n  e n t e r e d ,  

a n d  t h a t  R e s p o n d e n t ,  BARNETT B A N K ,  h a d  20 d a y s  t o  f i l e  a  Mot ion  t o  

V a c a t e  t h e  D e f a u l t  t h a t  was e n t e r e d  on F e b r u a r y  3 ,  1986 ( R  4 0 ) .  
' a  



The Motion t o  V a c a t e  t h e  D e f a u l t  was f i l e d  on A p r i l  29 ,  

1 9 8 6 ,  and  a  H e a r i n g  was h e l d  on May 1 2 ,  1986 ( R  41-42 ,  4 6 ) .  The 

C o u r t  e n t e r e d  an  O r d e r  on May 30,  1 9 8 6 ,  d e n y i n g  t h e  Motion t o  

V a c a t e  D e f a u l t  ( R  1 - 3 ) .  Responden t ,  BARNETT BANK, f i l e d  an a p p e a l  

( R  4 )  t o  t h e  Dis t r ic t  C o u r t  o f  A p p e a l ,  F o u r t h  D i s t r i c t ,  which 

r e v e r s e d  t h e  t r i a l  C o u r t ,  b u t  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  t o  

be  of  g r e a t  p u b l i c  i m p o r t a n c e :  

Does F l o r i d a  R u l e  of  C i v i l  P r o c e d u r e  
1 . 5 0 0 ( b )  r e q u i r e  a  n o t i c e  o r  h e a r i n g  b e f o r e  
e n t r y  of  a  d e f a u l t  f o l l o w i n g  f i l i n g  of  a  
n o t i c e  of a p p e a r a n c e ?  

~ a r n e t t  Bank of S o u t h  F l o r i d a ,  N . A .  vs.  B l a i s e  P i c c h i ,  Case No. 
. . 

1 86-1523 ,  O p i n i o n  f i l e d  March 1 8 ,  1 9 8 7 ,  r e h e a r i n g  d e n i e d  A p r i l  8 ,  1 9 8 7 .  

P e t i t i o n e r  f i l e d  a  N o t i c e  t o  I n v o k e  D i s c r e t i o n a r y  

J u r i s d i c t i o n  on o r  a b o u t  A p r i l  2 4 ,  1987 .  T h i s  Cou r t  h a s  a c c e p t e d  

review o f  t h e  d e c i s i o n  o f  t h e  Dis t r ic t  C o u r t  of  A p p e a l ,  F o u r t h  

District. S e e  g e n e r a l l y  H i l l s b o r o u g h  A s s o c i a t i o n  For  t h e  R e t a r d e d  

C i t i z e n s ,  I n c .  vs .  C i t y  of  Teriiple T e r r a c e ,  332 So.  2d 6 1 1  ( F l a .  - 
1 9 7 6 ) ;  Rupp v s .  J a c k s o n  -- 3 238 So.  2d 86 ( F l a .  1 9 7 0 ) .  



POINTS INVOLVED - 

D I D  THE TRIAL COURT ACT WITHIN I T S  SOUND 
DISCRETION BY REFUSING TO SET ASIDE THE 
DEFAULT? 

DOES FLORIDA RULE OF CIVIL PROCEDURE 
1 . 5 0 0 ( b )  REQUIRE A NOTICE OF HEARING BEFORE 
ENTRY OF A DEFAULT FOLLOWING FILING OF A 
NOTICE OF APPEARANCE? (CERTIFIED QUESTION) 



ARGUMENT I 

The s t a n d a r d  o f  r e v i e w  on a p p e a l  o f  a  t r i a l  c o u r t ' s  d e c i -  

s i o n  t o  s e t  a s i d e  a  d e f a u l t  i s  w h e t h e r  t h e r e  h a s  b e e n  a  g r o s s  

a b u s e  o f  d i s c r e t i o n .  S e e  R i v e r a  v s .  S o u t h l a n d  P a i n t i n g  C o r p . ,  

I n c  478  So.  2d 892  l la. 3d D C A ,  1 9 8 5 ) .  ., 
When t h e r e  i s  c o m p e t e n t  e v i d e n c e  on w h i c h  t o  b a s e  a  j u d g -  

rnent ,  a  r e v i e w i n g  c o u r t  may n o t  s u b s t i t u t e  i t s  judgment  f o r  t h a t  

of  t h e  t r i e r  o f  f a c t .  S e e  g e n e r a l l y ,  P a r s o n  v s .  R e y e s ,  238 So .  2d 

5 6 1  ( F l a .  1 9 7 0 ) ;  Moore v s .  D i e t r i c h ,  1 8 3  So .  2  ( F l a .  1 9 3 8 ) ;  Tampa 

S h i p b u i l d i n g  & E n g i n e = r i n g  v s .  Adans ,  1 8 1  So.  4 0 3  ( F l a .  1 9 3 8 ) ;  - 

S t a t e  v s .  Nova, - 3 6 1  So .  2d 4 1 1  ( F l a .  1 9 7 8 ) ;  R o b e r t s  v s .  S t a t e ,  3 9 0  

So.  2d 769 ( F l a .  3d D C A ,  1 9 8 0 ) ;  - S t a t e  v s .  B a t t l e m e n t ,  3 7 4  So .  2d 

636  la. 3d DCA,  1 9 7 9 ) ;  - S t a t e  v s .  R i o c a b o  --- 9 372 So.  2d 126  ( F l a .  

3d DCA) c e r t .  d i s m . ,  378 So. 2d 348   l la. 1 9 7 9 ) .  I t  i s  a l s o  

f u n d a m e n t a l  t h a t  i f  t h e r e  i s  any b a s i s  i n  t h e  r e c o r d  t o  s u p p o r t  

t h e  t r i a l  c o u r t ' s  d e c i s i o n ,  ai? a p p e l l a t e  c o u r t  s h o u l d  a f f i r m  t h e  

t r i a l  c o u r t .  G a v e l  v s .  G i r t o n ,  1 8 3  So.  2d 1 0 ,  1 3   l la. 2d DCA,  

1 9 6 9 )  ; Harvey v s .  M a i s t r o s k y ,  1 1 4  So. 2d 8 1 0  ( F l a .  2d DCA,  1 9 6 9 ) .  

A s  t h e r e  was a  b a s i s  i n  t h e  r e c o r d ,  t h i s  h i g h  c o u r t  s h o u l d  a f f i r m  

t h e  t r i a l  c o u r t ,  a n d  s h o u l d  n o t  s u b s t i t u t e  i t s  judgment  f o r  t h a t  

o f  t h e  t r i a l  j u d g e .  

The g e n e r a l  r u l e  a s  t o  s e t t i n g  a s i d e  a  d e f a u l t  a n d  d e f a u l t  

judgment  i s  t h a t  r e l i e f  may b e  g r a n t e d  by a t r i a l  C o u r t  upon a  

showing  o f  t h e  e x i s t e n c e  o f  a  m e r i i o l r i o u s  d e f e n s e ,  a n d  a  l e g a l  

e x c u s e  f o r  t h e  f a i l u r e  t o  comply w i t h  t h e  r u l e s ,  o r  w h a t  i s  t e r m e d  

u n d e r  F l o r i d a  R u l e s  o f  C i v i l  P r o c e d u r e  1 . 5 4 0  and  1 . 5 0 0 ( d ) ,  a s  

m i s t a k e ,  i n a d v e r t e n c e ,  s u r p r i s e ,  m i s r e p r e s e n t a t i o n ,  o r  e x c u s a b l e  

n e g l e c t .  



The r e q u i r e m e n t s  ' f o r  s e t t i n g  a s i d e  a  d e f a u l t  o r  d e f a u l t  

judgment a r e  a s  f o l l o w s :  

1. F a c t s  t h a t  would t e n d  t o  e x c u s e  t h e  d e f a u l t i n g  p a r t y  
from f i l i n g  a p l e a d i n g  o r  r a i s i n g  a d e f e n s e ;  

2.  An a l l e g a t i o n  t h a t  t h e  d e f a u l t i n g  p a r t y  h a s  a  mer i -  
t o r i o u s  d e f e n s e ;  

3 .  Have a t t a c h e d  a  copy of t h e  p l e a d i n g  t h a t  t h e  d e f a u l -  
t i n g  p a r t y  d e s i r e s  t o  f i l e  a ~ l d  s e r v e  s h o u l d  t h e  mo- 
t i o n  be  g r a n t e d ;  

4 .  Be s u p p o r t e d  by an  a f f i d a v i t  by t h e  d e f a u l t i n g  p a r t y ,  
o r  p e r s o n s  h a v i n g  knowledge o f  t h e  f a c t s  c o n t a i n e d  i n  
t h e  mo t ion .  

See g e n e r a l l y ,  Morgan v s .  M a r s h a l l ,  78 F l a .  5 9 ,  82 So. 609 ( 1 9 1 9 ) ;  

B e n e d i c t  v s .  W .  --, tiadlow 52 F l a .  1 8 8 ,  42 So. 239 ( 1 9 0 6 ) ;  and 

o t h e r s .  

Responden t ,  i n  t h e  i n s t a n t  c a s e ,  f a i l e d  t o  f i l e  a  p roposed  

Answer when i t  f i l e d  a  Motion t o  S e t  As ide  D e f a u l t  ( R  41 -46) .  A s  

s u c h ,  Respondent  h a s  who l ly  f a i l e d  Po a l l e g e  a  m e r i t o r i o u s  

d e f e n s e .  See  g e n e r a l l y ,  North Shore  H o s p i t a l ,  I n c .  v s .  B a r b e r ,  

143  So. 2d 849 ( F l a .  1 9 6 2 ) ;  Town of North Miami v s .  S t a t e  ex r e 1  

Watson, 22 So. 2d 762 ( F l a .  1945) .  I n  a s  much as Respondent  was 

g i v e n  t h a t  r i g h t ,  b u t  f a i l e d  t o  do s o ,  r e l i e f  from t h e  e n t r y  of a  

d e f a u l t  was p r o p e r l y  d e n i e d  by t h e  t r i a l  c o u r t .  T h i s  h i g h  c o u r t  

s h o u l d  a f f i r m  t h e  t r i a l  c o u r t .  

The C o u r t s  have  r e p e a t e d l y  acknowledged t h a t  " e x c u s a b l e  

n e g l e c t  s u f f i c i e n t  t o  w a r r a n t  v a c a t i n g  a  d e f a u l t  i s  n o t  shown by 

mere p r o o f  t h a t  t h e  d e f e n d a n t  r e l i e d  upon a n o t h e r  t o  d e f e n d  t h e  



11 a s t i o n .  N a t i o n a l  Premium Budget  P l a n  C o r p o r a t i o n  v s .  A l l  A m e r i -  

c a n  A s s u r a n c e  Company, 389 So.  2d 3 2 4 ,  325   l la. 3d DCA,  1 9 8 0 ) .  

I n  N a t i o n a l  Premium Budge t  P l a n  C o r p o r a t i o n ,  s u p r a ,  Sun F i n a n c e  

Corp.  v s .  F r i e n d ,  139  So.  2d 484 ( F l a .  3d D C A ,  1 9 6 2 ) ,  and -- White 

v s .  S p e a r s ,  1 2 3  So.  2d 689 ( F l a .  3d DCA,  1 9 6 0 ) ,  t h e  C o u r t  h e l d  - 

t h a t  d e f e n d a n t ' s  r e l i a n c e  on d e f e n s e  c o u n s e l  t o  an swer  a  summons 

and  c o m p l a i n t  d o e s  n o t ,  i n  and  o f  , i t s e l f ,  c o n s t i t u t e  e x c u s a b l e  

n e g l e c t .  S i m i l a r l y ,  i n  Acme F a s t  F r e i g h t  v s .  B e l l ,  318  So.  2d 213  

 l la. 3d D C A ,  1 9 7 5 ) ,  a n d  Lawn v s .  Wasserman, 226 So. 2d 2 6 1   l la. 

3d DCA,  1 9 6 9 ) ,  t h e  C o u r t  h e l d  t h a t  d e f e n d a n t ' s  m i s p l a c e d  r e l i a n c e  

on h i s  i n s u r a n c e  company t o  t i m e l y  r e s p o n d  t o  a  c o m p l a i n t  w i l l  

n o t ,  by i t s e l f ,  e x c u s e  d e f e n d a n t ' s  f a i l u r e  t o  cornply w i t h  t h e  

R u l e s  o f  C i v i l  P r o c e d u r e .  I n  Edwards v s .  C i t y  of  F o r t  Wal ton  - 
Beach ,  2 7 1  So.  2d 136  ( F l a .  1 9 7 2 ) ,  S u p r e n e  C o u r t  o v e r r u l e d  -3 Lawn 

s u p r a ,  t o  t h e  e x t e n t  t h a t  i t  may h a v e  i m p l i e d  t h e  e x i s t e n c e  of  a  

g e n e r a l  r u l e  t h a t  r e l i a n c e  on a n  i n s u r e r  c a n  n e v e r  c o n s t i t u t e  

e x c u s a b l e  n e g l e c t .  The C o u r t  n o t e d  t h a t  " . the f a c t s  of  e a c h  case 

a r e  of s i n g u l a r  i m p o r t a n c e  i n  d e t e r m i n i n g  w h e t h e r  o r  n o t  r e l i e f  - 

u n d e r  RCP 1 . 5 4 0 ( b )  s h o u l d  be  g r a n t e d .  " - I d .  a t  137 .  (Emphas i s  

s u p p l i e d ) .  

T h e r e  h a s  been  no showing  by Responden t  o f  m i s t a k e ,  i n a d -  

v e r t e n c e ,  m i s r e p r e s e n t a t i o n ,  o r  e x c u s a b l e  n e g l e c t .  T h e r e  were no 

o n g o i n g  n e g o t i a t i o n s  be tween  t h e  r e s p e c t i v e  p a r t i e s ;  no d i s c u s -  

s i o n s  h a d  o c c u r r e d ;  t h e r e  was no  i r r e g u l a r i t y  i n  p r o c e d u r e  by 

R e s p o n d e n t ;  t h e r e  was no m i s u n d e r s t a n d i n g  be tween  t h e  p a r t i e s .  



. s h e r e  was no l e g a l  e x c u s e  h e r e i n .  I n s t e a d ,  R e s p o n d e n t  ' s c o n d u c t  

was a  f l a g r a n t  d i s r e g a r d  of  t h e  r u l e s ,  a n d  c o n s t i t u t e s  g r o s s  n e g l i  

g e n c e  where, a s  h e r e ,  i t  i n t e n t i o n a l l y  w a i t e d  more  t h a n  two 

m o n t h s ,  w i t h o u t  c a u s e ,  t o  f i l e  a  Mot ion t o  Dismiss. T h e r e  i s  

n o t h i n g  i n  t h e  r e c o r d  s u p p o r t i n g  R e s p o n d e n t ' s  r e a s o n s  f o r  n o t  

t i m e l y  f i l i n g  i t s  r e s p o n s i v e  p l e a d i n g ,  e x c e p t  i t s  own u n i l a t e r a l  

a n d  e r r o n e o u s  b e l i e f  t h a t  n o  d e f a u l t  c o u l d  b e  e n t e r e d  a f t e r  f i l i n g  

a N o t i c e  o f  A p p e a r a n c e  e x c e p t  a f t e r  a  h e a r i n g ,  a n d  i t s  own 

p r o c r a s t i n a t i o n  a n d  d i l a t o r y  t a c t i c s .  The  f a c t s  i n  t h e  c a s e  a t  

b a r  i n d i c a t e  t h a t  R e s p o n d e n t ,  " i n t e n t i o n a l l y  i g n o r e d  t h e  n e c e s s i t y  

t o  t a k e  a p p r o p r i a t e  a c t i o n ;  t h a t  i s  t o  s a y ,  w h e r e  t h e  c o n d u c t  

c o u l d  r e a s o n a b l y  b e  c h a r a c t e r i z e d  a s  p a r t a k i n g  of g r o s s  n e g l i g e n c e  

o r  a s  c o n s t i t u t i n g  a  w i l l f u l  a n d  i n t e n t i o n a l  r e f u s a l  t o  a c t . "  

Somero v s .  Hendry G e n e r a l  H o s p i t a l ,  467 So .  2d 1 1 0 3 ,  1105-6 ( F l a .  

4 t h  D C A ,  1 9 8 5 ) .  

A N o t i c e  o f  a p p e a r a n c e  i s  n o t  p r o v i d e d  f o r  by t h e  r u l e s .  

I t s  s o l e  p u r p o s e  when f i l e d ,  a s  h e r e ,  was t o  d e l a y  i n  a s  much a s  

R e s p o n d e n t  was s e r v e d  w i t h  a  m o t i o n  f o r  d e f a u l t  on o r  a b o u t  J a n u -  

a r y  2 7 ,  1 ~ 8 6 ,  a n d  i t  was n o t  u n t i l  A p r i l  1 , 1986--more t h a n  two 

months  l a t e r - - t h a t  R e s p o n d e n t  s e r v e d  a  r e s p o n s i v e  p l e a d i n g  i n  i t s  

m o t i o n  t o  d i s m i s s .  The c o n d u c t  by R e s p o n d e n t  was f l a g r a n t  a n d  i n -  

t e n t i o n a l ;  a n d  i t s  s o l e  p u r p o s e  was t o  d e l a y  f o r  i t  h a d  a m p l e  time 

t o  f i l e  a  p l e a d i n g  f r o m  t h e  d a t e  i t  r e c e i v e d  t h e  m o t i o n  f o r  

d e f a u l t  on o r  a b o u t  J a n u a r y  2 8 ,  1986  ( R  1 5 )  t o  t h e  d a t e  t h e  C o u r t  

e n c e r e d  t h e  d e f a u l t  on F e b r u a r y  3 ,  1986  w i t h i n  which  t o  f i l e  i t s  

m o t i o n  t3  d i s n ~ s s ,  o r  r e q u e s t  a n  e x t e n s i o n  o f  time i n  a c c o r d a n c e  



I .  

w i t h  t h e  r u l e s  of c i v i l  p r o c e d u r e .  
, . 

In  t h e  t r i a l  c o u r t ' s  own o r d e r  ( R  1 - 3 ) ,  t h e  C i r c u i t  Cour t  

Judge  found t h a t  Respondent  f a i l e d  t o  p r o v i d e  a l e g a l  e x c u s e  f o r  

i t s  f a i l u r e  t o  f i l e  a  r e s p o n s i v e  p l e a d i n g ,  and t h a t  i t  f a i l e d  t o  

a l l e g e  a  m e r i t o r i o u s  d e f e n s e .  T h i s  was found a f t e r  t h e  t r i a l  

c o u r t  c o n s i d e r e d  t h e  a f f i d a v i t  of Respondent  i n  i t s  motion t o  

v a c a t e  (R 4 1 - 5 ) ,  and a f t e r  c o n s i d e r i n g  t h e  a rguments  of  c o u n s e l  

a t  a  h e a r i n g  h e l d  on o r  a b o u t  A p r i l  1 0 ,  1986 ( ~ 2 4 - 3 9 ) .  I n  a s  

much a s  t h e r e  i s  a  b a s i s  f o r  t h e  t r i a l  c o u r t ' s  r u l i n g ,  t h i s  Cour t  

s h o u l d  a f f i r m  t h e  t r i a l  c o u r t ' s  d e c i s i o n .  



ARGUMENT I1 

R e s p o n d e n t  s u f f e r e d  t h e  e n t r y  o f  a  d e f a u l t  

a f t e r  o n l y  f i l i n g  a  N o t i c e  o f  A p p e a r a n c e .  An i s s u e  p r e s e n t e d  by 

t h i s  a p p e a l  i s  w h e t h e r  a  n o t i c e d  h e a r i n g  i s  r e q u i r e d  f o r  t h e  e n t r y  

o f  a  d e f a u l t  a g a i n s t  a  p a r t y  who h a s  f i l e d  a  n o t i c e  o f  a p -  

p e a r a n c e ,  a n d  who h a s  n o t  f i l e d  a n y  r e s p o n s i v e  p l e a d i n g s  o r  mo- 

t i o n s .  

The d i s t r i c t  c o u r t s  o f  a p p e a l  h a v e  n o t  b e e n  u n i f o r m  i n  

c o n s i d e r i n g  t h i s  i s s u e  a t  h a n d .  A l e a d i n g  c a s e  on t h i s  i s s u e  i s  

F i e r r o  v s .  L e w i s ,  388  So.  2d 1 3 6 1  ( F l a .  5 t h  DCA, 1 9 8 0 ) .  I n  

F i e r r o ,  s u p r a ,  a  p a r t y  was p r o p e r l y  s e r v e d ,  a n d  t h e r e a f t e r  f i l e d  a  

n o t i c e  o f  a p p e a r a n c e .  No f u r t h e r  m o t i o n  o r  r e s p o n s i v e  p l e a d i n g  

was f i l e d  e v e n  a f t e r  s e r v i c e  o f  a  m o t i o n  f o r  d e f a u l t .  A t  a n  un-  

n o t i c e d  h e a r i n g ,  t h e  p a r t y  s u f f e r e d  t h e  e n t r y  o f  a  d e f a u l t .  The 

a p p e l l a t e  c o u r t  i n  F i e r r o ,  a t  p a g e s  1 3 6 1 - 2 ,  s t a t e d  t h a t :  

" R u l e  1 . 5 0 0 ( b ) ,  F l o r i d a  R u l e s  o f  C i v i l  
P r o c e d u r e ,  d o e s  n o t  r e q u i r e  a n o t i c e d  
h e a r i n g  f o r  e n t r y  o f  a n  o r d e r  o f  d e f a u l t  
a g a i n s t  a  p a r t y  who h a s  f a i l e d  t o  p l e a d  o r  
o t h e r w i s e  d e f e n d ;  i t  r e q u i r e s  o n l y  t h a t  a  
copy  o f  t h e  a p p l i c a t i o n  f o r  d e f a u l t  b e  
s e r v e d  upon a  p a r t y  who h a s  f i l e d  o r  s e r v e d  
a  p a p e r  - i n  t h e  a c t i o n .  S e e  T r a w i c k ,  F l a .  
P r a c .  a n d  P r o c . .  5 25-2 ( 1 9 7 9 ) .  

I n  t h e  i n s t a n t  c a s e ,  t h e  a p p e l l a n t s  f i l e d  a  
m o t i o n  t o  v a c a t e  on g r o u n d s  o f  m i s t a k e  a n d  
e x c u s a b l e  n e g l e c t .  The e v i d e n c e  a d d u c e d  a t  
t h e  h e a r i n g  on  t h i s  m o t i o n  shows t h a t  t h e  
r e a s o n  f o r  i n a c t i o n  was t h e  i n t e r p r e t a t i o n  



of  a p p e l l a n t s '  c o u n s e l  t h a t  a  n o t i c e  of  
h e a r i n g  i n  r e g a r d  t o  t h e  m o t i o n  f o r  d e f a u l t  
would b e  f o r t h c o m i n g ,  and  t h i s  n o t i c e  would 
s e t  " t h e  a b s o l u t e  d e a d l i n e "  f o r  a c t i o n  t o  
b e  t a k e n  by t h e  a p p e l l a n t s .  T h a t  i s  n o t  
good c a u s e .  T h i s  r e c o r d  s u p p o r t s  e n t r y  of 
t h e  d e f a u l t  by t h e  t r i a l  j u d g e  and  h i s  
r e f u s a l  t o  s e t  i t  a s i d e .  

Responden t  h a s  a r g u e d  t h a t  whe re  a  p a r t y  s e r v e s  a  n o t i c e  

11 o f  a p p e a r a n c e  ( t h a t  c o n s t i t u t e s  n e i t h e r  a  " p l e a d i n g "  n o r  a  res-  

p o n s i v e  p l e a d i n g " ) ,  a  d e f a u l t  c a n  n e v e r  b e  e n t e r e d  w i t h o u t  a  no-  

t i c e d  h e a r i n g .  T h i s  c o u r t  s h o u l d  r e j ec t  t h a t  a r g u m e n t ,  and a f f i r m  

t h e  t r i a l  c o u r t .  

I n  Okeechobee I n s u r a n c e  Agency v s .  B a r n e t t  Bank,  434  So.  

2d 334 ( F l a .  4 t h  DCA,  1 9 8 3 ) ,  t h e  agency  f i l e d  a  mo t ion  t o  d i s m i s s  

a  c o u n t e r c l a i m ,  wh ich  was d e n i e d  when t h e  t r i a l  c o u r t  o r d e r e d  t h e  

agency  t o  an swer  w i t h i n  a  s e t  number o f  d a y s .  One d a y  a f t e r  t h e  

time s e t  t o  f i l e  an  a n s w e r ,  t h e  bank  s e r v e d  a  mo t ion  f o r  d e f a u l t  

and  a  n o t i c e  o f  h e a r i n g  on t h e  m o t i o n  f o r  d e f a u l t .  These  

m a t e r i a l s  were r e c e i v e d  by o p p o s i n g  c o u n s e l  a f t e r  t h e  h e a r i n g  

d a t e .  The C o u r t  d i d  r e v e r s e  t h e  t r i a l  C o u r t ' s  d e n i a l  o f  a  Motion 

t o  V a c a t e  D e f a u l t ,  and  d i d  s t a t e  i n  i t s  d e c i s i o n  t h a t  n o t i c e  o f  a  

h e a r i n g  was r e q u i r e d  b e f o r e  t h e  e n t r y  of  a  d e f a u l t  u n d e r  t h e  f a c t s  

o f  t h e  c a s e .  

I n  - Bloom v s .  P a l m e t t o  F e d e r a l  S a v i n g s  and Loan A s s o c i a -  

t i o n ,  477 So .  2d 48 ( F l a .  4 t h  DCA,  1 9 8 5 ) ,  t h e  C o u r t  h e l d  t h a t  

where  a  p a r t y  f a i l e d  t o  t t m e l y  - p l e a d ,  t h e  e n t r y  of  a  d e f a u l t  w i t h -  

o u t  a d e q u a t e  n o t i c e  was e r r o r ,  where  t h e  m a t t e r  was s e t  f o r  h e a r -  



i n g ,  b u t  t h e  o p p o s i n g  p a r t y  r e c e i v e d  n o t i c e  s e v e r a l  d a y s  a f t e r  t h e  

h e a r i n g  on t h e  Motion f o r  D e f a u l t .  

I n  Leon S h a f f e r  Golmich A d v e r t i s i n g ,  I n c .  v s .  Cedar  --' 523  

So.  2d 1015  ( F l a .  4 t h  DCA,  1 9 8 2 ) ,  a  p a r t y  was p r o p e r l y  s e r v e d  w i t h  

p r o c e s s ,  and  w i t h i n  t w e n t y  ( 2 0 )  d a y s  f i l e d  a  N o t i c e  of  Appearance .  

The o p p o s i n g  p a r t y  s e r v e d  a  Motion f o r  D e f a u l t  and  N o t i c e  of  

H e a r i n g .  One week b e f o r e  t h e  h e a r i n g ,  t h e  a t t o r n e y  s e r v e d  a n  

Answer, A f f i r m a t i v e  - D e f e n s e s ,  and a  Mot ion t o  Dismiss. The t r i a l  

C o u r t  e n t e r e d  a  d e f a u l t  a l t h o u g h  r e s p o n s i v e  p l e a d i n g s  were f i l e d  

we11 b e f o r e  t h e  h e a r i n g ,  and  r e f u s e d  t o  v a c a t e  t h a t  d e f a u l t .  

A l t hough  t h e  C o u r t  r e v e r s e d ,  t h e  a p p e l l a t e  C o u r t  candemned t h e  

p r a c t i c e  and  s t a t e d  a t  page  1016:  

F i r s t ,  t h e  m i s u n d e r s t a n d i n g  was t h a t  of t h e  
t r i a l  c o u r t  a s  t o  t h e  e f f e c t  of  F l o r i d a  
R u l e  o f  C i v i l  P r o c e d u r e  1 . 5 0 0 ( b )  and ( c ) .  
When a p p e l l a n t  f i l e d  i t s  a n s w e r ,  
a f f  i r r n a t i v e  d e f e n s e s  and  m o t i o n  t o  d i s m i s s  
-- d a y s  p r i o r  t o  t h e  h e a r i n g  on t h e  mo t ion  
f o r  d e f a u l t  -- i t  d e p r i v e d  t h e  t r i a l  c o u r t  
of t h e  a u t h o r i t y  t o  c o n s i d e r  w h e t h e r  a  
d e f a u l t  s h o u l d  be  e n t e r e d  o r  t o  e n t e r  one .  
The h e a r i n g  on t h e  m o t i o n  was s u p e r f l u o u s ;  
and t h e  a t t o r n e y ' s  n o n - a p p e a r a n c e  was 
l e g a l l y  j u s t i f i e d ,  a l b e i t  r u d e  i f  h e  was 
n o t i c e d  and  f a i l e d  t o  c o n t a c t  t h e  c o u r t .  

Second ,  t h e  m i s u s e  was t h a t  o f  a p p e l l a n t ' s  
a t t o r n e y  by  f i l i n g  a  n o t i c e  o f  a p p e a r a n c e  
a d m i t t e d l y  b e c a u s e  h e  knew t h e  c l e r k  c o u l d  
n o t  e n t e r  a  d e f a u l t  w i t h  t h e  n o t i c e  i n  t h e  
c o u r t  f i l e ,  and  d o i n g  s o  f o r  t h e  p u r p o s e  of 
g e t t i n g  a d d i t i o n a l  t i m e  i n  wh ich  t o  p l e a d .  
1Je b e l i e v e  t h i s  p r a c t i c e  i s  u s e d  o f t e n  by  
o t h e r s ,  a n d  w e  condemn i t .  

Cedar  h e l d  t h a t  o n c e  a  r e s p o n s i v e  p l e a d i n g  was f i l e d ,  a  

t r i a l  C o u r t  had  no a u t h o r i t y  t o  e n t e r  a  d e f a u l t ;  and  i t  condemned 



t h e  p r a c t i c e  of  f i l i n g  a  N o t i c e  of  Appea rance  r a t h e r  t h a n  a  

r e s p o n s i v e  p l e a d i n g  a s  i s  r e q u i r e d  by F l o r i d a  Ru le  o f  C i v i l  

P r o c e d u r e  i . 5 0 0 ( b ) .  

Responden t  h a s  a r g u e d  t h a t  a  N o t i c e  o f  Appea rance  

c o n s t i t u t e s  a  "paper"  w i t h i n  t h e  meaning o f  F l o r i d a  R u l e s  o f  C i v i l  

P r o c e d u r e  1 . 5 0 0 ( a ) ,  t h e r e f o r e ,  a n  a p p l i c a t i o n  f o r  d e f a u l t  c a n  o n l y  

be  made by s e r v i n g  t h e  o t h e r  p a r t y  a  Mot ion  - and  N o t i c e  of  H e a r i n g .  

See  a l s o  F l o r i d a  Ru le  of C i v i l  P r o c e d u r e  1 . 3 0 0 ( b ) .  I t  h a s  been  

h e l d  t h a t  a  s t i p u l a t i o n  of c o u n s e l  f o r  r e s p e c t i v e  p a r t i e s  

c o n s t i t u t e s  a  "paper" ,  see Fe rnandez  v s .  C o l s o n ,  472 So.  2d 868 

( F l a .  3d D C A ,  1 9 8 5 ) ;  and  Bos~man v s .  K i n g s l a n d  - Development,  I n c .  

432 So.  2d 660  ( F l a .  5 t h  DCA,  1 9 8 3 ) ,  where  t h e  Cour t  s t a t e d  t h a t  

I 1  t h e  f i l i n g  of  a  n o t i c e  of a p p e a r a n c e "  i s  n o t  a  r e s p o n s i v e  

p l e a d i n g ,  i s  n o t  a  s u b s t i t u t e  f o r  a n  a n s w e r  o r  m o t i o n ,  and  " i t s  

f u n c t i o n  i s  t o  d e l a y  o r  p r e v e n t  t h e  e n t r y  o f  a  d e f a u l t . "  Bowman, 

432 So.  2d a t  662 ;  and o t h e r s .  

C a s e s  s u c h  a s  R e i c h l n b a c h  v s .  S o u t h e a s t  Bank,  462 So. 2d 

6 1 1  ( F l a .  3d DCA,  1 9 6 5 ) ,  a n d  B u i l d i n g  I n 3 e c t i o n  S e r v i c e s ,  - i n c .  o f  

Dade v s .  O l e m ~ e r g ,  476 So.  2d 744 ( F l a .  3d DCA,  1 9 8 5 ) ,  c o n c e r n  

p o s s i b l e  m i s r e p r e s e n t a t i o n  where  p a r t i e s  a g r e e  t o  an  e x t e n s i o n  of 

time t o  f i l e  a  r e s p o n s i v e  p l e a d i n g ,  and  c l e a r l y  i f  o r  when a  

d e f a u l t  i s  e n t e r e d ,  s u c h  c o n d u c t  h a s  b e e n  h e l d  t o  be  good c a u s e  t o  

s e t  a s i d e  a  d e f a u l t  where  p a r t i e s  a g r e e  t o  an  e x t e n s i o n  of t i m e  



t o  p l e a d .  S e e  a l s o  T a r k  E n t e r p r i s e s ,  I n c .  v s .  S e i d l e c k ,  458 So.  

2d 1 1 8 1   l la. 4 t h  DC4, 1 9 8 4 ) ,  i n v o l v i n g  t h e  e n t r y  o f  a  d e f a u l t  

w h e r e  g o o d  f a i t h  n e g o t i a t i o n s  were g o i n g  o n ,  a n d  w h e r e  t h e r e  was 

a n  a g r e e d  e x t e n s i o n  o f  time t o  f i l e  a n  a n s w e r ;  t h e r e  was a  

m i s u n d e r s t a n d i n g  by o n e  p a r t y  c a u s e d  by  t h e  o t h e r  p a r t y ' s  a t t o r n e y  

a s  t o  t h e  l e n g t h  o f  t h e  e x t e n s i o n  o f  time t o  f i l e  a n  a n s w e r .  

S i m i l a r l y ,  i n  S a v e l a  v s .  F i s h e r ,  464  So.  2d 240  l la. 2d DCA,  

1 9 8 5 ) ,  a l l  d e f e n d a n t s  w e r e  i n v o l v e d  i n  t h e  same b u s i n e s s  

e n t e r p r i s e ,  a n d  r e p r e s e n t e d  by t h e  same a t t o r n e y s .  Two d e f e n d a n t s  

were s e r v e d  on t h e  same d a t e ;  t h e  t h i r d  d e f e n d a n t  was s e r v e d  

s e v e r a l  d a y s  l a t e r .  The  a t t o r n e y s  a n d  p a r t i e s  i n v o l v e d  r e a s o n a b l v  

assumed  t h a t  a l l  h a d  b e e n  s e r v e d  a t  t h e  same time. But  f o r  t h e  

f o r e g o i n g  a s s u m p t i o n  --  t h a t  a l l  were s e r v e d  a t  t h e  same time -- 
t h e  r e s p o n s e s  would  h a v e  b e e n  t i m e l y  f o r  t h e  d e f a u l t e d  p a r t y .  And 

i n  S o n e r o  v s .  Hendry G e n e r a i  H o s p i t a l ,  467 So .  2d 1 1 0 3   l la. 4 t h  

DCA,  1 9 8 5 ) ,  i n v o l v e d  t h e  f a i l u r e  t o  move f o r  s u b s t i t u t i o n ;  

a p p a r e n t l y  b o t h  p a r t i e s  a s sumed  t h a t  o n e  p a r t y ' s  a t t o r n e y  would  

p r e p a r e  a  s t i p u l a t i o n  f o r  s u b s t i t u t i o n  o f  a  p e r s o n a l  

r e p r e s e n t a t i v e ;  o r  w h e r e  t h e r e  was a l e g i t i m a t e  m i s u n d e r s t a n d i n g  

b e t w e e n  t h e  p a r t i e s  o r  t h e i r  a t t o r n e y s  a b o u t  t h e  t i m e  o f  t h e  

p l e a d i n g s .  S e e  a l s o  Evans  v s .  Hydeman, 1 6 8  So.  2d 1 8 3   l la. 2d 

D C A ,  1 9 6 4 ;  F l o r i d a  i n v e s t m e n t  E n t e r p r i s e s ,  I n c .  v s .  K e n t u c k y ,  1 6 0  

So.  2d 733   l la. 1st  D C A ,  1 9 6 4 ) ;  a n d  B u i l d i n g  I n s p e c t i o n  S e r v i c e s ,  

I n c .  o f  Dade v s .  O l e m b e z ,  476  So .  2d 744  l la. 3d DCA,  1 9 8 5 ) ,  

c o n c e r n e d  a  l e t t e r  a s k i n g  f o r  time t o  o b t a i n  a n  a t t o r n e y ,  a n d  i s  



no d i f f e r e n t  t h a t  a  m o t i o n  f o r  e x t e n s i o n  of  t i m e ,  s e e  F l a .  R u l e s  

of  C i v i l  P r o c e d u r e  1 . 0 9 0 ,  o r  a  p l e a d i n g .  

A " N o t i c e  of  ~ p p e a r a n c e "  i s  n o t  a l l o w e d  by t h e  F l o r i d a  

c i v i l  r u l e s ;  i t s  s o l e  p u r p o s e ,  a s  h e r e ,  was t o  d e l a y  i n  a s  much a s  

Responden t  was s e r v e d  w i t h  a  Mot ion f o r  D e f a u l t  on o r  a b o u t  

J a n u a r y  2 7 ,  1 9 8 6 ,  and  i t  was n o t  u n t i l  A p r i l  1 , 1986 -- more t h a n  

two months l a t e r  -- t h a t  Responden t  s e r v e d  a  r e s p o n s i v e  p l e a d i n g ,  

t h a t  i s ,  i t s  Motion t o  Dismiss. The c o n d u c t  by Responden t  was 

f l a g r a n t  and  i n t e n t i o n a l ;  i t s  p u r p o s e  was s o l e l y  t o  d e l a y  f o r  i t  

had  ample  t i m e  t o  f i l e  a  p l e a d i n g  f rom t h e  d a t e  of  r e c e i p t  o f  t h e  

Motion f o r  D e f a u l t  on o r  a b o u t  J a n u a r y  2 7 ,  1986 ( R  15 )  t o  t h e  

e n t r y  of  a  d e f a u l t  on F e b r u a r y  3 ,  1986  t o  f i l e  i t s  Motion t o  

D i s m i s s ,  o r  r e q u e s t  an  e x t e n s i o n  of  time i n  a c c o r d a n c e  w i t h  t h e  

r u l e s  of  c i v i l  p r o c e d u r e .  

T h e r e  a r e  s t r o n g  p o l i c y  a r g u m e n t s  i n  f a v o r  of  c o n s t r u i n g  

" p l e a d i n g "  a s  c o n t a i n e d  i n  F l o r i d a  Kule  o f  C i v i l  P r o c e d u r e  

1 . 5 0 0 ( a ) ( b )  t o  e x c l u d e  a  " N o t i c e  of Appearance" .  Nowhere i n  t h e  

c i v i l  r u l e s  i s  t h e r e  s u c h  a  t h i n g  c a l l e d  a  " N o t i c e  of  Appearance" .  

T h e r e  i s  no a u t h o r i t y  f o r  f i l i n g  a  " N o t i c e  of Appearance" .  I n  

f a c t ,  i t  was a p p a r e n t l y  e l i m i n a t e d  f rom t h e  r u l e s  i n  1952 o r  

1 9 5 3 ,  a n d  i f  o n e  i s  f i l e d ,  i t  may b e  a t t a c k e d  by f i l i n g  a  mo t ion  

f o r  d e f a u l t .  See T r a w i c k ' s ,  F l o r i d a  P r a c t i c e  a n d  P r o c e d u r e  

( 1 9 8 3 ) ,  $ 8 - 1  P r o c e s s  and  S e r v i c e .  I n  a s  much a s  t h e r e  i s  no  

l e g a l  a u t h o r i t y  t o  f i l e  a  " 1 ~ o t i c e  o f  ~ p p e a r a n c e " ,  i t  was p r o p e r  

f o r  t h e  t r i a l  c o u r t  t o  d i s r e g a r d  i t ' s  e x i s t e n c e ,  a n d  e n t e r  a 

d e f a u l t  w i t h o u t  a  n o t i c e d  h e a r i n g .  



The i n t e n t  o f  F l o r i d a  Kule of  C i v i l  P r o c e d u r e  1 . 5 0 0 ( a ) ( b )  

i s  t o  p romote  t h e  e x p e d i t i o u s  and  o r d e r l y  p r o g r e s s  o f  l i t i g a t i o n .  

The word ,  "pape r " ,  s h o u l d  b e  r e a d  i n  l i g h t  o f  t h e  p u r p o s e  o f  t h e s e  

c i v i l  r u l e s ,  w h i c h  i s  t h a t  a  r e s p o n s i v e  p l e a d i n g  o r  mo t ion  o u s t  be  

s e r v e d  t o  p romote  t h e  o r d e r l y  p r o g r e s s  o f  t h e  l i t i g a t i o n .  By 

s e rv ing ,  a  N o t i c e  o f  A p p e a r a n c e ,  t h a t  i s  n o t  even  p r o v i d e d  f o r  by 

t h e  r u l e s ,  a  p a r t y  e x h i b i t s  l a w l e s s n e s s ,  d i l a t o r y  t a c t i c s ,  and  

p r o c r a s t i n a t i o n  i n  t h e  l i t i g a t i o n .  The f a c t  t h a t  some a t t o r n e y s  

i n  Broward County ,  o r  i n  t h e  S t a t e  o f  F l o r i d a ,  may e x h i b i t  s u c h  

l a w l e s s n e s s  d o e s  n o t  make i t  r i g h t  o r  l e g a l l y  c o r r e c t .  

R e s p o n d e n t ' s  o n l y  p u r p o s e  i n  f i l i n g  a N o t i c e  of  Appearance  was " t o  

d e l a y  o r  p r e v e n t  t h e  e n t r y  o f  a  d e f a u l t " .  Bowmall, 432 So.  2d a t  

662.  S e e  a l s o  W i l l y a r d  v s .  Ande r son ,  312 So.  2d 504  ( F l a .  4 t h  

DCA,  1 9 7 5 ) .  I t  i s  n o t  p r o v i d e d  f o r  by t h e  r u l e s ,  and  was done  

s o l e l y  i o r  d e l a y  p u r p o s e s !  No n o t i c e  o f  h e a r i n g  was r e q u i r e d .  

T h i s  C o u r t  s h o u l d  a d o p t  t h e  h o l d i n g  o f  t h e  C o u r t  i n  

F i e r r o ,  a n d  a p p l y  i t  t o  t h e  i n s t a n t  c a s e .  T h e r e  i s  no b a s i s  i n  

t h e  c i v i l  r u l e s  f o r  f i l i n g  a " N o t i c e  o f  Appearance" .  N o t i c e  o f  a n  

a p p l i c a t i o n  f o r  a  d e f a u l t  was g i v e n  t o  Respondan t  i n  a c c o r d a n c e  

w i t h  F l o r i d a  R u l e s  o f  C i v i l  P r o c e d u r e  1 . 5 0 0 ( b ) .  Responden t  

e r r o n e o u s l y  r e l i e d  on P e t i t i o n e r  t o  s e r v e  a  n o t i c e  o f  h e a r i n g .  

I t s  own u n i l a t e r a l  b e l i e f  i s  n o t  enough .  



F l o r i d a  Ru le  o f  C i v i l  P r o c e d u r e  1 . 5 0 0 ( c )  d o e s  n o t  r e q u i r e  

a  n o t i c e d  h e a r i n g  b e f o r e  a  c o u r t  may e n t e r  a  d e f a u l t  a g a i n s t  a  

p a r t y  who h a s  f a i l e d  t o f i l e  a  p l e a d i n g ,  o r  d e f e n d  a g a i n s t  a  com- 

p l a i n t .  I n s t e a d ,  i t  o n l y  r e q u i r e s  t h a t a  copy o f  a n  a p p l i c a t i o n  

f o r  d e f a u l t  be s e r v e d  on a  p a r t y  who h a s  f i l e d  o r  s e r v e d  a  p a p e r  

i n  an  a c t i o n .  F i e r r o ,  s u p r a .  

T h i s  C o u r t  s h o u l d  r e v e r s e  t h e  d i s t r i c t  c o u r t  of  a p p e a l ,  

f o u r t h  d i s t r i c t ,  and a f f i r m  t h e  C i r c u i t  C o u r t  i n  and f o r  Broward 

Coun ty ,  F l o r i d a  by a n s w e r i n g  t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  

n e g a t i v e  . 



Based  upon t h e  f o r e g o i n g  a r g u m e n t s  c o n t a i n e d  i n  t h i s  
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