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RESPONSE TO PETITION FOR 
HABEAS CORPUS 

Comes now t h e  Responden t ,  R i c h a r d  L. Dugger ,  

and  r e s p o n d s  t o  t h e  P e t i t i o n  f o r  Habeas Corpus  f i l e d  by 

t h e  P e t i t i o n e r ,  A lv in  B e r n a r d  F o r d ,  and  s t a t e s :  

I .  JURISDICTION 

The P e t i t i o n e r  s e e k s  t o  i nvoke  t h i s  C o u r t ' s  

o r i g i n a l  h a b e a s  c o r p u s  j u r i s d i c t i o n  t o  re -examine  i ts  

p r i o r  d e t e r m i n a t i o n  t h a t  t h e  P e t i t i o n e r ' s  c l a i m  t h e  t r i a l  

j udge  and  j u r y ' s  c o n s i d e r a t i o n  o f  t h e  e v i d e n c e  i n  m i t i g a -  

t i o n  was r e s t r i c t e d  t o  t h e  s t a t u t o r y  f a c t o r s  was 

p r o c e d u r a l l y  b a r r e d .  I n  Fo rd  v .  S t a t e ,  407 So .2d  907 

( F l a .  1 9 8 1 ) ,  t h i s  C o u r t  h e l d  t h e  c l a i m  w a s  a  m a t t e r  known 

a t  t h e  c o n c l u s i o n  o f  t h e  t r i a l  which c o u l d  have  been 

r a i s e d  on d i r e c t  a p p e a l ;  h e n c e ,  Ru le  3 .850  was n o t  an  

a p p r o p r i a t e  remedy. 

The Respondent  m a i n t a i n s  t h e  p r o c e d u r a l  b a r  

r u l i n g  by t h i s  C o u r t ,  i n  1981 ,  which w a s  between t h e  

same p a r t i e s  r e p r e s e n t e d  by t h e  same c o u n s e l  a s  a r e  

p r e s e n t l y  b e f o r e  t h e  c o u r t ,  is t h e  l aw  o f  t h e  c a s e  and  

t h e  m a t t e r  is  n o t  open t o  r e - l i t i g a t i o n .  T e r r y  v .  S t a t e ,  



467 So .2d  761 ,  765 ( F l a .  4 t h  DCA 1 9 8 5 ) ;  Cruz  v .  S t a t e ,  

437 So .2d  692 ,  698 ( F l a .  1st DCA 1983)  (on  r e h e a r i n g ) ;  

A i r v a c ,  I n c .  v .  Ranger  I n s u r a n c e  Company, 330 So .2d  467 ,  

469 ( F l a .  1 9 7 6 ) ;  P a r r i s h  v .  S t a t e ,  1 4  So .2d  1 7 1  ( F l a .  1 9 4 3 ) .  

The P e t i t i o n e r ' s  c i t a t i o n  t o  McCrae v .  S t a t e ,  1 2  FLW 310 

( F l a .  J u n e  18, 1 9 8 7 ) ,  Lucas  v .  S t a t e ,  490 So .2d  493 

( F l a .  1 9 8 6 ) ,  and  Harva rd  v .  S t a t e ,  486 So .2d  537 ( F l a .  19861,  

cases which i n v o l v e  d i f f e r e n t  f a c t s ,  i n  d i f f e r e n t  cases, 

between d i f f e r e n t  p a r t i e s ,  have  no  e f f e c t  on t h e  " l a w  

o f  t h e  case" b a r  t o  t h e  p r e s e n t  p e t i t i o n .  

N e v e r t h e l e s s ,  c i t i n g  Kennedy v .  Wainwr ight ,  

483 So .2d  424 ,  426 ( F l a .  1 9 8 6 ) ,  t h e  P e t i t i o n e r  a l l e g e s  

h i s  claim s h o u l d  b e  re -examined .  Kennedy s t a tes ,  "it is 

o n l y  i n  t h e  case o f  e r r o r  t h a t  p r e j u d i c i a l l y  d e n i e s  

f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t s  t h a t  t h i s  C o u r t  w i l l  

r e v i s i t  a matter p r e v i o u s l y  s e t t l e d  by t h e  a f f i r m a n c e  

o f  a c o n v i c t i o n  o r  s e n t e n c e . "  The i n s t a n t  case d o e s  

n o t  p r e s e n t  s u c h  an e r r o r ,  f o r  a f t e r  t h i s  C o u r t  r u l e d  

t h e  i s s u e  w a s  p r o c e d u r a l l y  b a r r e d  i n  Fo rd  v .  S t a t e ,  

407 So .2d  907 ( F l a .  1 9 8 1 ) ,  i t  w a s  e v e n t u a l l y  r ev i ewed  

by t h e  U n i t e d  S t a t e s  C o u r t  o f  Appea l s  f o r  t h e  E l e v e n t h  

C i r c u i t ,  s i t t i n g  e n  b a n c .  F o r d  v .  S t r i c k l a n d ,  696 F .2d  804 

( 1 1 t h  C i r . )  ( e n  b a n c ) ,  ce r t .  d e n i e d ,  464 U.S. 865  ( 1 9 8 3 ) .  

The m a j o r i t y  n o t e d  t h e  s t a t e  c o u r t s  had  found  t h e  i s s u e  

b a r r e d ,  s o  i t  w a s  r e v i e w a b l e  f e d e r a l l y  o n l y  i f  Fo rd  

c o u l d  come w i t h i n  t h e  c a u s e  and  p r e j u d i c e  e x c e p t i o n  t o  

Wainwright  v .  S y k e s ,  433  U.S. 72 ( 1 9 7 7 ) .  The c o u r t  

found  Ford  f a i l e d  t o  e s t a b l i s h  p r e j u d i c e  b e c a u s e  t h e  

j u r y  i n s t r u c t i o n s  d i d  n o t  p r e c l u d e  c o n s i d e r a t i o n  o f  non- 

s t a t u t o r y  m i t i g a t i n g  f a c t o r s ,  F o r d  was u n l i m i t e d  i n  h i s  

p r e s e n t a t i o n  o f  e v i d e n c e ,  and  t h e  s e n t e n c i n g  o r d e r  

s p e c i f i c a l l y  r e f l e c t e d  t h e  t r i a l  j u d g e ' s  p e r c e p t i o n  t h a t  

he  w a s  n o t  l i m i t e d .  Fo rd  v .  S t r i c k l a n d ,  696 F .2d  a t  812-813. 



A l t e r n a t i v e l y ,  t h e  m a j o r i t y  a g r e e d  w i t h  Judge Godbold ' s  

s e p a r a t e  concur rence  t h a t  t h e  n o n - s t a t u t o r y  m i t i g a t i n g  

ev idence  was u n p e r s u a s i v e  when c o n s i d e r e d  a g a i n s t  t h e  

f i v e  v a l i d  a g g r a v a t i n g  f a c t o r s ,  s o  even i f  it was n o t  

c o n s i d e r e d ,  t h e  outcome was u n a f f e c t e d .  Ford v .  S t r i c k l a n d ,  

696 F.2d a t  822. 

I n  view of t h e  thorough e v a l u a t i o n  by t h e  

E leven th  C i r c u i t  and i t s  c o n c l u s i o n  t h a t  t h e  P e t i t i o n e r  

was n o t  p r e j u d i c e d ,  t h e  i n s t a n t  c a s e  does  no t  p r e s e n t  

one of t h o s e  r a r e  c a s e s  of fundamenta l  e r r o r  con templa ted  

by Kennedy v .  Wainwright,  483 So.2d 424 ( F l a .  1986) .  

L ikewise ,  Copeland v .  Wainwright,  505 So.2d 425 

( F l a .  1 9 8 7 ) ,  c e r t a i n l y  d i d  n o t  h o l d ,  a s  t h e  P e t i t i o n e r  

i n f e r s ,  t h a t  c a p i t a l  c a s e s  t r i e d  b e f o r e  t h e  d e c i s i o n  

i n  Songer v .  S t a t e ,  365 So.2d 696 ( F l a .  1 9 7 8 ) ,  a r e  

exempt from t h e  r e q u i r e m e n t s  of F l a .  R .  C r i m .  P. 3 . 3 9 0 ( d ) ,  

which r e q u i r e s  a  t i m e l y  o b j e c t i o n  t o  j u r y  i n s t r u c t i o n s .  1 

On t h e  c o n t r a r y ,  a s  n o t e d  i n  Aldr idge  v .  S t a t e ,  503 So.2d 1257,  

1260 ( F l a .  1 9 8 7 ) ,  t h e  d e c i s i o n s  i n  Harvard and Lucas do 

n o t  r e f l e c t  a  fundamenta l  change i n  t h e  law. See  a l s o ,  

Mar t in  v .  Wainwright,  497 So.2d 872,  874 ( F l a .  1986) 

[ L o c k e t t  c l a i m  n o t  fundamental  e r r o r ] .  

T h e r e f o r e ,  t h e  p r o c e d u r a l  b a r  was a p p r o p r i a t e l y  

invoked i n  t h e  1981 3.850 l i t i g a t i o n  and a f f i r m e d  by 

t h i s  Cour t  on a p p e a l .  The P e t i t i o n e r  may n o t  now re-open 

t h e  i s s u e .  The p r e s e n t  c a s e  is  p a r t i c u l a r l y  an abuse  of 

p rocedure  because  i n  1984,  t h e  P e t i t i o n e r  f i l e d  an 

o r i g i n a l  habeas  corpus  p e t i t i o n  i n  t h i s  Cour t .  Ford v .  

Wainwright,  451 So.2d 471 ( F l a .  1 9 8 4 ) .  One of t h e  i s s u e s  

t h e r e i n  concerned t h e  p r o p r i e t y  of a  j u r y  i n s t r u c t i o n  

'yoreover ,  a l t h o u g h  t h i s  t r i a l  o c c u r r e d  i n  1974,  
t h e  d i r e c t  a p p e a l  was n o t  d e c i d e d  u n t i l  J u l y  1 8 ,  1979,  
a  y e a r  a f t e r  L o c k e t t  v. Ohio,  438 U.S. 586 ( 1 9 7 8 ) .  
See ,  Ford v .  S t a t e ,  374 So.2d 496 ( F l a .  1 9 7 9 ) .  



given  a t  t h e  s e n t e n c i n g  phase .  C e r t a i n l y  a t  t h a t  t i m e ,  

Ford c o u l d  have a s s e r t e d  any o t h e r  p u r p o r t e d  d e f i c i e n c i e s  

and c a l l e d  upon t h i s  Cour t  t o  re-examine i t s  1981 d e c i s i o n  

i n  Ford v .  S t a t e ,  407 So.2d 907 ( F l a .  1981) .  H i s  f a i l u r e  

t o  do s o  a s  w e l l  a s  t h e  c o r r e c t n e s s  of  t h i s  C o u r t ' s  1981 

o p i n i o n ,  compel d i s m i s s a l  of t h e  p r e s e n t  p e t i t i o n  on 

p r o c e d u r a l  grounds.  

STATEMENT OF THE CASE AND FACTS 

The Respondent a c c e p t s  t h e  P e t i t i o n e r ' s  s t a t e m e n t  

a s  g e n e r a l l y  a c c u r a t e ,  s u b j e c t  t o  t h e  f o l l o w i n g  a d d i t i o n s :  

A .  Case Chronology 

P e t i t i o n e r  f i l e d  a  t h i r d  F l a .  R .  C r i m .  P .  

3.850 motion i n  December, 1986. I t  was d i s m i s s e d  on 

p r o c e d u r a l  grounds .  The a p p e a l  of t h a t  d i s m i s s a l  is  

p r e s e n t l y  pending b e f o r e  t h i s  Cour t  i n  Ford v .  S t a t e ,  

Case No. 70 ,467.  

F a c t s  M a t e r i a l  t o  t h e  P r e s e n t  L o c k e t t  Claim 

Respondent d i s p u t e s  t h e  P e t i t i o n e r ' s  a s s e r t i o n s  

t h a t  t h e  j u r y  c o n s i d e r e d  o n l y  s t a t u t o r y  m i t i g a t i n g  circum- 

s t a n c e s .  A t  t h e  commencement of t h e  s e n t e n c i n g  h e a r i n g ,  

t h e  j u r y  was i n s t r u c t e d  t h a t  c o u n s e l  were g o i n g  t o  "have 

an o p p o r t u n i t y  t o  c a l l  w i t n e s s e s  t o  p r e s e n t  t e s t i m o n y  

r e l a t i n g  t o  a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  i n  

t h i s  cause ' '  (T 1311) .  Defense c o u n s e l  c a l l e d  two l a y  

w i t n e s s e s ,  P e t i t i o n e r ' s  mother  and a  f r i e n d  of h i s ,  who 

t e s t i f i e d  a s  t o  h i s  g e n e r a l  background and c h a r a c t e r  

( T  1313-1322). H e  a l s o  c a l l e d  D r .  David Taubel  who 

p r e s e n t e d  a  p s y c h i a t r i c  p r o f i l e  of Ford (T 1323-1340). 

The p r o s e c u t o r  s a i d  n o t h i n g  i n  h i s  c l o s i n g  

argument t o  i n d i c a t e  t h a t  t h e  j u r y ' s  c o n s i d e r a t i o n  of 

m i t i g a t i n g  e v i d e n c e  was l i m i t e d  (T 1340-1343). Defense 



c o u n s e l  a rgued n o n - s t a t u t o r y  f a c t o r s  (T 1343-1345).  I n  

a d d i t i o n  t o  d i s c u s s i n g  t h e  e v i d e n c e  t h a t  had been 

p r e s e n t e d ,  he argued t h a t  k i l l i n g  Ford would n o t  b r i n g  

back t h e  v i c t i m ' s  l i f e  and t h a t  i f  g iven  a  l i f e  s e n t e n c e ,  

Ford would have t o  s e r v e  a t  l e a s t  t w e n t y - f i v e  y e a r s .  

The t r i a l  judge ,  i n  h i s  s e n t e n c i n g  o r d e r ,  

d i s c u s s e d  t h e  i n a p p l i c a b i l i t y  of t h e  enumerated s t a t u t o r y  

m i t i g a t i n g  f a c t o r s .  [The o r d e r  is set o u t  i n  i t s  e n t i r e t y  

i n  Ford v .  S t a t e ,  374 So.2d 496, 500 - 202, n .  1 ( F l a .  1 9 7 9 ) l .  

H e  t h e n  concluded:  "There a r e  no m i t i g a t i n g  c i r c u m s t a n c e s  

e x i s t i n g - - e i t h e r  s t a t u t o r y  o r  otherwise--which outweighs  

any a g g r a v a t i n g  c i r c u m s t a n c e s ,  t o  j u s t i f y  a  s e n t e n c e  

of l i f e  imprisonment r a t h e r  t h a n  a  s e n t e n c e  of d e a t h . "  

(Quoted a t  Ford v .  S t a t e ,  374 So.2d a t  501, emphasis  

a d d e d . )  Thus, t h e  t r i a l  judge c o n s i d e r e d  a l l  t h e  m i t i g a t i n g  

e v i d e n c e  p r e s e n t e d ,  b u t  found it d i d  n o t  r ise t o  t h e  l e v e l  

of a  m i t i g a t i n g  c i rcumstance .  

111. ARGUMENT 

The Responden t ' s  j u r i s d i c t i o n a l  argument set  

f o r t h  i n  § I  of t h e  r e s p o n s e  is  d i s p o s i t i v e  and t h i s  Cour t  

need go no f u r t h e r .  However, assuming arguendo t h e  c o u r t  

r e a c h e s  t h e  merits,  t h e  Respondent m a i n t a i n s  t h e r e  was 

no e r r o n e o u s  l i m i t a t i o n  on t h e  ev idence  i n  m i t i g a t i o n  

a t  F o r d ' s  s e n t e n c i n g  p roceed ing .  

F i r s t ,  t h e  Respondent rel ies  on t h e  e n  banc 

E leven th  C i r c u i t  o p i n i o n  i n  Ford v .  S t r i c k l a n d ,  

696 F.2d 804, 811-813 ( 1 1 t h  C i r .  1983) .  The m a j o r i t y  

of seven judges  of t h a t  c o u r t  a g r e e d  t h a t  Ford had f a i l e d  

t o  show t h e  j u r y  p e r c e i v e d  t h a t  i t  was den ied  t h e  u s e  

of any n o n - s t a t u t o r y  m i t i g a t i n g  f a c t o r s  i n  making i t s  

recommendation. The m a j o r i t y  a l s o  h e l d  t h e  t r i a l  j u d g e ' s  

s e n t e n c i n g  o r d e r  quoted  above r e f l e c t e d  h i s  p e r c e p t i o n  

t h a t  t h e r e  was no r e s t r i c t i o n  a g a i n s t  t h e  u s e  of any 



n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  o f f e r e d  by Ford .  

J u s t  a s  t h e  Respondent h a s  r e l i e d  on t h i s  C o u r t ' s  

p r e v i o u s  p r o c e d u r a l  b a r  d e t e r m i n a t i o n  a s  t h e  law of t h e  

c a s e  which b a r s  t h e  p r e s e n t  p e t i t i o n  ( s e e  § I ,  s u p r a ) ,  

t h e  Respondent rel ies  on t h e  E l e v e n t h  C i r c u i t  op in ion  

a s  t h e  law of t h e  c a s e  t o  compel r e j e c t i o n  of t h e  

P e t i t i o n e r ' s  Locke t t  c l a i m  on i t s  meri ts .  The Uni ted  

S t a t e s  Supreme C o u r t ' s  d e c i s i o n  i n  Hi tchcock v .  Dugger,  

4 8 1 U . S .  , 107 S . C t .  1821,  95 L.Ed.2d 347 ( 1 9 8 7 ) ,  

does no t  r e q u i r e  r e c o n s i d e r a t i o n .  

I n  a n a l y z i n g  Hi tchcock ,  i t  is  impor tan t  t o  n o t e  

t h e  d e c i s i o n  was narrowly a p p l i e d  t o  i t s  f a c t s  and t h e  

c i r c u m s t a n c e s  of t h e  i n s t a n t  c a s e  a r e  d i s t i n g u i s h a b l e .  

The Supreme Cour t  d i d  n o t  h o l d  t h e  t y p e  of  i n s t r u c t i o n  

g iven  i n  t h e  P e t i t i o n e r ' s  c a s e ,  i n  and of  i t s e l f ,  would 

i n v a l i d a t e  a  s e n t e n c i n g  p roceed ing .  Hi tchcock ,  

95 L.Ed.2d a t  352, 353. Although n o t i n g  t h a t  o t h e r  

F l o r i d a  c a s e s  had reached  s i m i l a r  c o n c l u s i o n s  a s  t o  t h e  

confus ion  i n  F l o r i d a  law on c o n s i d e r a t i o n  of  n o n - s t a t u t o r y  

c i r c u m s t a n c e s ,  t h e  c o u r t  s p e c i f i c a l l y  d e c l i n e d  t o  c a t e g o r i z e  

a l l  such  F l o r i d a  c a s e s  which used  t h e  i n s t r u c t i o n s  a s  

fundamenta l ly  f lawed.  Hi tchcock ,  95 L.Ed.2d a t  352. 

R a t h e r ,  t h e  c o u r t  chose  i n s t e a d  t o  f o c u s  on ' I .  . . o u r  

examinat ion  of t h e  s e n t e n c i n g  p r o c e e d i n g s  a c t u a l l y  conducted  

i n  [ H i t c h c o c k ' s ]  c a s e  . . .", - I d . ,  f u r t h e r  s u p p o r t i n g  

t h e  c o n c l u s i o n  t h a t  t h e  Hi tchcock d e c i s i o n  was e x p r e s s l y  

l i m i t e d  t o  i t s  f a c t s .  

The r e v e r s a l  i n  Hi tchcock was based  on t h e  

i n s t r u c t i o n s  g i v e n ,  t h e  p r o s e c u t o r ' s  remarks l i m i t i n g  

t h e  j u r y  t o  t h e  s t a t u t o r y  f a c t o r s ,  and t h e  j u d g e ' s  o r d e r  

r e f e r r i n g  s o l e l y  t o  t h e  enumerated s t a t u t o r y  f a c t o r s .  

By c o n t r a s t ,  h e r e  t h e  j u r y  was informed i t  would h e a r  

ev idence  r e l e v a n t  t o  t h e  m i t i g a t i n g  c i r c u m s t a n c e s  (T 1 3 1 1 ) ,  



it t h e n  h e a r d  n o n - s t a t u t o r y  m i t i g a t i n g  ev idence  and 

argument (T 1313-1340; 1343-1345), and t h e  p r o s e c u t o r  

made no a t t e m p t s  t o  r e s t r i c t  t h e  j u r o r s '  c o n s i d e r a t i o n  

of t h e  e v i d e n c e .  The t r i a l  j u d g e ' s  s e n t e n c i n g  o r d e r  

s p e c i f i c a l l y  r e f e r r e d  t o  n o n - s t a t u t o r y  f a c t o r s  ( .  . . t h e r e  

a r e  no m i t i g a t i n g  c i r c u m s t a n c e s  e x i s t i n g - - e i t h e r  s t a t u t o r y  

o r  o therwise- -  . . . Thus,  t h i s  c a s e  is f a c t u a l l y  

d i s t i n g u i s h a b l e  from Hi tchcock ,  f o r  i t  is a p p a r e n t  on 

t h e  p r e s e n t  r e c o r d  t h a t  n o n - s t a t u t o r y  m i t i g a t i n g  ev idence  

was p r e s e n t e d  and c o n s i d e r e d .  

Moreover, i n  Hi tchcock t h e  c o u r t  e x p r e s s l y  

n o t e d  t h a t  t h e  S t a t e  i n  t h a t  c a s e  had n o t  a rgued  t h e  e r r o r  

was ha rmless .  Hi tchcock ,  95 L.Ed.2d a t  353. I n  t h e  

i n s t a n t  c a s e ,  t h e r e  were f i v e  s u b s t a n t i a l  a g g r a v a t i n g  

f a c t o r s  upheld  by t h i s  Court  on d i r e c t  a p p e a l ,  

Ford v.  S t a t e ,  374 So.2d 496, 503 ( F l a .  1 9 7 9 ) ,  a s  

"compel [ l ing]  t h e  i n e s c a p a b l e  c o n c l u s i o n  t h a t  t h e  p r o p e r  

s e n t e n c e  is  t h e  d e a t h  p e n a l t y . ' '  The overwhelming n a t u r e  

of t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  persuaded two s e p a r a t e l y  

c o n c u r r i n g  E leven th  C i r c u i t  Judges ,  Godbold and C l a r k ,  

and t h e  m a j o r i t y  of t h e  c o u r t  a c c e p t e d  a s  an a l t e r n a t i v e  

ground,  t h a t  any e r r o r  i n  l i m i t i n g  t h e  m i t i g a t i n g  f a c t o r s  

i n  t h i s  c a s e  was ha rmless .  Ford v.  S t r i c k l a n d ,  

696 F.2d 804,  821-822, Godbold, J . ;  c o n c u r r i n g ,  813, 

m a j o r i t y  ( 1 1 t h  C i r .  1983) ( e n  b a n c ) .  T h e r e f o r e ,  ha rmless  

e r r o r  r emains  a  v i a b l e  argument under  Hi tchcock and i n  

t h e  p r e s e n t  c a s e ,  an ha rmless  e r r o r  d e t e r m i n a t i o n  is 

an a p p r o p r i a t e  a l t e r n a t i v e  ground f o r  denying t h e  p e t i t i o n .  



I V .  CONCLUSION 

Based  on t h e  f o r e g o i n g  r e a s o n s ,  t h e  Respondent  

r e s p e c t f u l l y  r e q u e s t s  t h a t  t h e  P e t i t i o n  f o r  Habeas  

Corpus  b e  d e n i e d .  
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