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INTRODUCTION 

R e s p o n d e n t ,  t h r o u g h  c o u n s e l  w a n t s  t o  s u g g e s t  t o  t h i s  

H o n o r a b l e  C o u r t ,  t h a t  t h e  w h o l e  p u r p o s e  o f  t h e  F l o r i d a  W o r k e r s '  

C o m p e n s a t i o n  Act w a s  f o r  t h e  r e a s o n  o f  g e t t i n g  t h e  i n j u r e d  

e m p l o y e e  prompt a n d  immediate c o m p e n s a t i o n  f o l l o w i n g  i n d u s t r i a l  

i n j u r i e s  s o  t h a t  t h e  workman ' s  f a m i l y  a n d  s o c i e t y  w o u l d  n o t  h a v e  

t o  b e  b u r d e n e d  w i t h  t h e  p r o b l e m  o f  c a r i n g  f o r  t h e m  w h i l e  t h e  

l i t i g a t i o n  w e n d s  i t s  t o r t u o u s  w a y  t h r o u g h  t h e  v a r i o u s  c o u r t s  a s  

i n  f o r m e r  y e a r s .  T h e  w h o l e  p u r p o s e  o f  a w o r k e r s '  c o m p e n s a t i o n  

p r o c e e d i n g  i s  t h a t  t h e  i n j u r e d  e m p l o y e e  g i v e s  up  h i s  common-law 

r i g h t  t o  s u e  a n d  i n  r e t u r n  t h e y  a r e  s u p p o s e d  t o  b e  a b l e  t o  g e t  

prompt a n d  early  as s i s tance  f o r  t h e i r  o n - t h e - j o b  i n j u r y  s o  t h a t  

t h e y ,  t h e i r  f a m i l y ,  t h e  c o u n t y  a n d  t h e  s t a t e ,  a r e  n o t  r e q u i r e d  t o  

s t e p  i n  a n d  a s s u m e  t h e  b u r d e n  o f  i n d u s t r y .  

I n  t h e  i n s t a n t  c a s e ,  w e  h a v e  a l a d y  t h a t  g o t  h u r t  

( P e r m a n e n t ,  T o t a l  D i s a b i l i t y )  o n  t h e  j o  ( u n c o n t r o v e r t e d )  o n  

A u g u s t  3, 1978. T h e  f i r s t  t i m e  s h e  m a n a g e d  t o  g e t  t h e  

---- f i r s t  d o l l a r  o f  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t s  was  i n  

March of  1986, when t h e  e m p l o y e r  f o r  t h e  f i r s t  t ime ,  p a i d  a p a r t  

o f  t h e  m o n i e s  t h a t  were o w i n g  h e r ,  d u e  t o  t h e  a c t i o n s  o f  c o u n s e l  

f o r  t h e  R e s p o n d e n t .  

I t  m i g h t  b e  h e l p f u l  t o  t h i s  H o n o r a b l e  C o u r t  t o  r e v i e w  t h e  

m a n n e r  i n  w h i c h  w o r k e r s '  c o m p e n s a t i o n  c l a ims  a r e  p r o c e s s e d ,  i.e., 

a c l a i m  i s  m a d e  w i t h  t h e  D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  i n  

T a l l a h a s s e e  d e s c r i b i n g  a n  i n j u r y .  T h e r e a f t e r  a n  A p p l i c a t i o n  f o r  

H e a r i n g  i s  a l s o  f i l e d  i n  w r i t i n g  a s  r e q u i r e d  b y  ----- W o r k e r s '  

C o m p e n s a t i o n  R u l e  4.070. 
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The Application for Hearing sets forth, inter-alia, that the 

claimant shall state concisely in separate numbered paragraphs 

the reasons for requesting a hearing and the questions at issue 

or in dispute which the applicant expects the deputy to hear and 

determine, with sufficient particularity, that the responding or 

opposing parties may be notified of the purpose o f  the hearing, 

including the issues to be heard and determined and what 

specific benefits are due and not paid. (See Workers' 

Compensation Rule 4.070). 

In Dade County, Florida, the deputy commissioner schedules a 

hearing by sending out a notice, which said notice shall state 

with particularity the questions or issues which are in dispute, 

which the deputy will hear and determine (Workers' Compensation 

Rule 4.080). 

There is a pre-trial procedure (Ap-1) which is universally 

held, before a hearing as noted in the Workers' Compensation 

Rules, 4.100, and this pre-trial procedure sets forth inter-alia: 

... on the motion of any party to the 
action, hold a pre-trial conference, 
at which the parties shall: 

11 

1. State and simplify the claims, defenses 
11 and issues. ... 

(Workers' Compensation Rule 4.10(-)(1)) 

In the instant case, we had such a pre-trial stipulation 

which we have attached to our Brief as Appendix 1. (Ap-1). An 

examination of Appendix 1, will disclose that it was entered into 

on September 1, 1983 and nowheres in this pre-trial stipulation 

under paragraph i l l  of said pre-trial stipulation, does the 
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employer state as part of their part of their defenses, that they 

seek reimbursement per F l o r i d a  Statute 4 4 0 , 1 5 ( 9 )  (the Social 

Security Offset)! 

(All Emphasis is Supplied) 
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STATEMENT OF THE CASE AND FACTS 

We do not take umbrage with the Statement of he Case and 

Facts submitted by the Petitioner, Public Health Division of Risk 

Management. I note, however, that the Petitioner seems to be 

aggrieved by the fact that Judge Feder in his Final Judgment of 

May 8 ,  1 9 8 6 ,  ordered the State not only to pay $29,735.44 to the 

Respondent, but also ordered the State to comply in full with the 

Order of the Deputy Commissioner dated February 5 ,  1 9 8 5 ,  

This is totally compatible and in keeping with the law as 

promulgated by our legislature under Florida Statute 440.24. 

"In case of default by the employer o r  
carrier in the payment of compensation 
due under any compensation order of a 
deputy commissioner or other failure by 
the employer or carrier to comply with 
such order within ten days after the 
order becomes final, any circuit court 
of this state within the jurisdiction 
of which the employer or carrier re- 
sides or transacts business shall, upon 
application by the division or any bene- 
ficiary under such order, have juris- 
diction to issue a Rule Nisi directing 
such employer or carrier to show cause 
why a Writ of Execution, or such other 
process as may be necessary to enforce 
the terms of such order, shall not be 
issued and unless such cause is shown, 
- the court shall have jurisdiction to 
issue a Writ of Execution or such other 
process or final order as may be 
necessary to enforce the terms of such 

-11- Order -- of t G  deputy commissioner. 

--- 
- 

In the instant case, the Petitioner sees fit to alluue to 

both cases of Wilcox from the First District Court of Appeal and 

cites same s o  that you would think he was successful in both of 
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t h e s e  cases.  

A las ,  i f  y o u  r e a d  b o t h  o f  t h e  c a s e s  i n  t h e i r  e n t i r e t y ,  y o u  

w i l l  s e e  t h a t  a l l  h e  g o t  was a t e m p o r a r y  r e s p i t e  a n d  i n  t h e  F i n a l  

O r d e r  o f  t h e  D e p u t y  C o m m i s s i o n e r  w h i c h  was a p p e a l e d  a s e c o n d  t i m e  

b y  t h e  e m p l o y e r  P e t i t i o n e r  h e r e i n ,  t h e  O r d e r - i n - c h i e f  b y  t h e  

D e p u t y  C o m m i s s i o n e r  i s  s u b s t a n t i a l l y  a f f i r m e d  as was t h e  f i r s t  

O r d e r  o f  t h e  D e p u t y  C o m m i s s i o n e r  s u b s t a n t i a l l y  a f f i r m e d  w i t h  

m i n o r  c h a n g e s  w h i c h  b e n e f i t e d  t h e  P e t i t i o n e r  e m p l o y e r  h e r e i n .  

A b r i e f  q u o t e  f r o m  t h e  O r d e r  o f  t h e  D e p u t y  C o m m i s s i o n e r  

d a t e d  F e b r u a r y  5 ,  1985,  i n d i c a t e d  t h a t  t h i s  c a s e  has been 

extensively litigated by reason of the negligence and lack of 

cooperation on the part of the employer...(See O r d e r  o f  F e b r u a r y  

5 ,  1985, p a r a g r a p h  #36) .  

P e t i t i o n e r  f a i l s  t o  a d v i s e  t h e  c o u r t  t h a t  t h e y  o b t a i n e d  t h e  

S o c i a l  S e c u r i t y  i n f o r m a t i o n ,  b u t  f a i l e d  t o  f u r n i s h  a n y  p a r t  o f  i t  

t o  c o u n s e l  f o r  t h e  R e s p o n d e n t ,  a l t h o u g h  i t s  r e q u i r e d  by  t h e  R u l e s  

o f  C i v i l  P r o c e d u r e  (F,R,C,P, 1.351(d)). 

I 

T h i s  R e s p o n d e n t  h a s  n o  w a y  o f  k n o w i n g  how much money a n d  f o r  

w h a t  p e r i o d  o f  t i m e ,  was s e t  o f f ,  t o  t h i s  v e r y  d a t e !  

When w e  n o t i f i e d  t h e  e m p l o y e r  a n d  t h e i r  c o u n s e l  a f t e r  t h e  

a p p e l l a t e  p r o c e d u r e  was c o n c l u d e d  w i t h  t h e  F i r s t  D i s t r i c t  C o u r t  

of A p p e a l  o n  t h e  m e r i t s  o f  t h e  c l a im,  by  o u r  l e t t e r  o f  M a r c h  18, 

1986 ,  ( A p - 2 , 3  & 4 )  w h i c h  i s  p a r t  o f  t h e  r e c o r d  i n  t h i s  c a s e ,  w e  

g o t  n o  r e s p o n s e  -- n o  f a c t s  o r  f i g u r e s  -- b u t  my c l i e n t  r e c e i v e d  

a l e t t e r  f r o m  A t t o r n e y  H.B. Y a n d l e  d a t e d  M a r c h  1 2 ,  1 9 8 6  i n  w h i c h  

h e  e n c l o s e d  c h e c k s  t o t a l l i n g  $38,165.98 d r a w n  o n  t h e  a c c o u n t  o f  

C r a w f o r d  a n d  C o m p a n y ,  A t l a n t a ,  G e o r g i a ,  o n  b e h a l f  o f  t h e  

5 



D e p a r t m e n t  o f  H e a l t h .  

T h e  p u r p o s e  o f  h a v i n g  t h e s e  c l a i m s ,  o f f s e t s  a n d  d e f e n s e s  

r a i s e d  before trial o f  t h e  c a u s e ,  i s  s o  t h a t  t h e  p a r t i e s  w i l l  

e a c h  k n o w  w h a t  t h e  p r o o f s  a r e  a n d  w h e t h e r  t h e y  a r e  a c c u r a t e  o r  

i n a c c u r a t e .  T h e  p u r p o s e  o f  Florida Statute 440.28, i s  t h a t  i f  a 

m i s t a k e  i s  made ,  t h e  e r r o r  may b e  c o r r e c t e d .  M o d i f i c a t i o n  m a y  b e  

b r o u g h t  b y  e i t h e r  a d e p u t y  c o m m i s s i o n e r  o r  u p o n  a p p l i c a t i o n  o f  

a n y  p a r t y  i n  i n t e r e s t  b a s e d  o n  t h e  g r o u n d  o f  a c h a n g e  i n  

c o n d i t i o n  o r  b e c a u s e  o f  a m i s t a k e  i n  a d e t e r m i n a t i o n  o f  f a c t .  

Is i t  f a i r  t o  r e q u i r e  Mrs. W i l c o x  t o  h a v e  t o  d o  a l l  t h i s ?  

We t h i n k  n o t ,  e s p e c i a l l y  w h e n  t h e  e m p l o y e r  h a s  h a d  a l l  o f  

t h e  S o c i a l  S e c u r i t y  o f f s e t  i n f o r m a t i o n  i n  t h e i r  h a n d s  a n d  

p o s s e s s i o n  e x c l u s i v e l y ,  f o r  a n u m b e r  o f  y e a r s  now. 

T h e  P e t i t i o n e r  i n  t h i s  c a s e  i s  o n l y  now s e e k i n g  t o  m o d i f y  

t h e  O r d e r  o f  t h e  d e p u t y  c o m m i s s i o n e r  (Ap-1  & 2 a t t a c h e d  t o  o u r  

B r i e f  o n  J u r i s d i c t i o n ) .  

T h e  c a s e s  t h a t  t h e y  h a v e  c i t e d  i n  s u p p o r t  o f  t h e  c o n f l i c t  

b e t w e e n  t h e  Troy case a n d  Booth case a r e  t h e  Malena case ;  Lister 

c a s e ;  Harrell c a s e ;  Reeves c a s e ;  Butler c a s e ;  Harrell c a s e ;  & 

Adkins cases.  

T h e s e  i n v o l v e s  a s e t o f f  o n  t h e  -- c l a i m s  o r  defenses raised 

before the deputy commissioner when h e  h e a r d  t h e  original case on 
the merits a n d  t h e r e a f t e r  e n t e r e d  a n  O r d e r .  T h e y  a l l  i n v o l v e  

l i t i g a t i o n  r e l a t i v e  t o  t h e  original c la ims  a n d  t h e  cases-in-chief 

i n i t i a l l y  a n d  n o n e  o f  t h e m  p e r t a i n  t o  l i t i g a t i o n  after a Final 

Order was e n t e r e d ,  a s  i n  t h e  Troy c a s e  a n d  a s  i n  t h e  Wilcox a n d  

Booth c a s e s .  An ancillary action was  t a k e n  l a t e r  b e f o r e  t h e  

6 



C i r c u i t  C o u r t  J u d g e  t o  o b t a i n  enforcement o f  t h e  d e p u t y ' s  O r d e r  

u n d e r  Florida Statute 440.241 

T h e  w r i t e r  d o e s  n o t  a g r e e  w i t h  t h e  T h i r d  D i s t r i c t  C o u r t  o f  

A p p e a l  w h e r e  t h e y  i n d i c a t e  t h a t  t h i s  d e c i s i o n  (Wilcox) a n d  t h e  

Troy c a s e  i s  c o n t r a r y  t o  t h e  Malena c a s e  f o r  t h e  r e a s o n s  I h a v e  

a l r e a d y  s t a t e d .  S e e  a l s o  t h e  Booth c a s e  w h i c h  s u p p o r t s  t h e  

instant d e c i s i o n  o f  t h e  Wilcox a n d  Troy cases.  Booth i s  a F o u r t h  

DCA case f r o m  1 9 7 9  (Booth V. Basic Asphalt 3 6 9  So.2d 356) .  

I n  t h e  Phoenix Assurance case (Phoenix Assurance Co. of N.Y. 

V. Merritt 1 6 0  So.2d 5 5 2  ( 2 n d  DCA,  Dec. 1 9 6 3 )  t h e  C o u r t  h e l d  t h a t  

u n d e r  a p r o c e e d i n g  b r o u g h t  u n d e r  Florida Statute 440.24, t h e  

C i r c u i t  J u d g e  h a s  n o  d i s c r e t i o n  e x c e p t  t o  s e e  t h a t  t h e  D e p u t y  

C o m m i s s i o n e r ' s  O r d e r  w a s  s t i l l  i n  f o r c e  a n d  e f f e c t  a n d  i f  i t  w a s ,  

t o  e n f o r c e  i t s  p r o v i s i o n s  Merritt, s u p r a ,  553; i n  t h e  McCormick 

c a s e  (McCormick V. Messink 2 0 8  S o . 2 d  113 ( 2 n d  D C A ,  F e b .  1 9 6 8 )  

t h a t  A p p e l l a t e  C o u r t  h e l d  t h a t  a n  e m p l o y e r  can not unilaterally 

a l t e r  o r  m o d i f y  a n  O r d e r  o f  t h e  D e p u t y  C o m m i s s i o n e r  u n t i l  s u c h  

t i m e  a s  t h e  O r d e r  i s  m o d i f i e d  a n d  t h a t  t h e  same m a y  b e  e n f o r c e d  

p u r s u a n t  t o  Florida Statute 440.24, Messink, s u p r a ,  1 1 6 ;  i n  t h e  

Booth case (Booth V. Basic Asphalt and Constraction Co. 3 6 9  So.2d 

3 5 6  ( 4 t h  D C A ,  F e b .  1 9 7 9 ) ,  t h e  C l a i m a n t  f i l e d  a P e t i t i o n  f o r  R u l e  

N i s i  t o  e n f o r c e  a n  O r d e r  o f  a J u d g e  o f  i n d u s t r i a l  c l a i m s .  A t  

t h a t  t i m e ,  (before the Circuit Judge) t h e  E m p l o y e r / C a r r i e r  s o u g h t  

t o  b e  r e l i e v e d  o f  t h e  o b l i g a t i o n s  u n d e r  t h e  D e p u t y  C o m m i s s i o n e r ' s  

O r d e r  a l l e g i n g  t h a t  Booth h a d  f a i l e d  t o  r e v e a l  receipts of social 

security benefits (Booth, s u p r a ,  357) .  The  F o u r t h  D i s t r i c t  C o u r t  

h a s  h e l d ,  t h a t  t h e  p r o p e r  m e t h o d  t o  e n f o r c e  a W o r k e r s '  
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C o m p e n s a t i o n  O r d e r  i s  u n d e r  Florida Statutes 440.24 a n d  u n t i l  

m o d i f i e d ,  s u c h  O r d e r  o f  t h e  D e p u t y  C o m m i s s i o n e r  remains in full 

force and effect (Booth, s u p r a ,  358). 

A C i r c u i t  C o u r t  p r o c e e d i n g  t o  e n f o r c e  a f i n a l  O r d e r  o f  a n  

a d m i n i s t r a t i v e  a g e n c y  a s  i n  t h e  Wilcox c a s e ,  i s  a n  ancillary 

p r o c e e d i n g  b r o u g h t  u n d e r  Florida Statute 440.24 t o  e n f o r c e  a 

valid outstanding Order. 

Only now,  f o r  t h e  f i r s t  t i m e ,  i s  t h e  P e t i t i o n e r  i n  t h e  

instant c a u s e ,  p e t i t i o n i n g  the deputy commissioner i n  M i a m i ,  

F l o r i d a  u n d e r  P.S. 440.28 ( S e e  o u r  o r i g i n a l  A p p e n d i x  t o  o u r  

R e p l y  B r i e f - o n - J u r i s d i c t i o n )  w h e r e i n  w e  s h o w  t h i s  i s  w h a t  t h e y  

a re  d o i n g  now,  f i n a l l y .  

I f  t h e y  h a v e  a b a s i s  f o r  r e l i e f ,  t h a t  b a s i s  f o r  r e l i e f  i s  

f o u n d  i n  Florida Statute 440.28, w h i c h  w e  h a v e  l o n g  s i n c e  

e n u m e r a t e d ,  a n d  w h i c h  t h e y  now a p p a r e n t l y  a g r e e .  T h a t  i s  

p r e c i s e l y  w h a t  t h e y  a r e  d o i n g  a t  t h e  i n s t a n t  t i m e ,  w h i l e  t h i s  

a p p e a l  b e f o r e  t h i s  H o n o r a b l e  C o u r t  i s  now p e n d i n g .  
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SUMMARY OF ARGUMENT 

PETITIONER'S POINT 

THE DECISION OF THE THIRD DISTRICT COURT OF 
APPEAL SOUGHT TO BE REVIEWED a IN DIRECT 
CONFLICT WITH NUMEROUS DECISIONS OF THE FIRST 
DISTRICT COURT OF APPEAL. THE FIRST DISTRICT 
HOLDS THAT AN EMPLOYER/CARRIER IS FREE TO TAKE 
THE SOCIAL SECURITY OFFSET ALLOWED BY SECTION 
4 4 0 . 1 5 ( 9 ) ,  FLORIDA STATUTES ( 1 9 8 5 )  AS SOON AS 
IT RECEIVES THE INFORMATION AS TO WHAT THE 
SOCIAL SECURITY ADMINISTRATION IS PAYING THE 

MISSIONER PURSUANT TO SECTION 4 4 0 . 2 8 ,  FLORIDA 
STATUTES FOR MODIFICATION OF HIS ORDER. THE 
OFFSET IS SELF EXECUTING AND MEANT BE TAKEN 

TRICT IS PREFERABLE AND CORRECT. 

CLAIMANT WITHOUT PETITIONING THE DEPUTY COM- 

UNILATERALLY. THE POSITION OF THE FIRST DIS- 

The Petitioner merely repeats the same litany that the 

Petitioner has raised throughout. The offset i s  not self- 

e x e c u t i n g  and was not meant to be taken unilaterally as the 

litigants in all of those other cases heretofore cited (Troy, 

Booth & W i l c o x )  well knew, since they too, brought up this issue 

for hearing before the Circuit Judge and 'shot craps', as the 

Petitioner did in this case relying upon the Circuit Judge, the 

Third District Court of appeal and now the Supreme Court of 

Florida to 'bail them out' because they are an agency of the 

State of Florida. This is not fair to the Respondent, Mrs. 

Wilcox, who has been waiting since 1978  to get her compensation 

case completed and receive her full compensation money. 
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SUMMARY OF ARGUMENT 

PETITIONER'S POINT I1 - 

THE DECISION OF THE THIRD DISTRICT COURT OF 
APPEAL IN CONFLICT WITH DECISIONS OF THIS 
COURT IN HOLDING THAT THE PROPERTY OF THE 
STATE OF FLORIDA IS SUBJECT TO LEVY AND EXE- 
CUTION BY A JUDGMENT CREDITOR. IN SO HOLDING, 
THE THIRD DISTRICT IS EXPRESSLY DECLARING 
SECTION 440 .24 ,  VALID AS TO THE STATE OF 
FLORIDA. THIS EXPRESSLY EFFECTS A CLASS OF 
CONSTITUTIONAL AND STATUTORY OFFICERS, SINCE 
THE DECISION GIVES THE JUDICIARY THE POWER 

MENT IN THIS CASE, THEREBY DECLARING THAT THE 
LEGISLATIVE AND JUDICIAL BRANCHES OF THE 

CUTIVE BRANCH VIOLATING THE SEPARATION OF 
POWERS CLAUSES OF THE FLORIDA CONSTITUTION. 
THE SOVEREIGN CANNOT BE COERCED BY EXECUTION 

TROY THE MEANS OF GOVERNMENT. 

TO COERCE THE EXECUTIVE BRANCH OF THE GOVERN- 

GOVERNMENT CAN EXERCISE POWER OVER THE EXE- 

ON ITS PROPERTY FOR TO ALLOW SUCH WOULD DES- 

T h e  a r g u m e n t  u n d e r  P o i n t  11, I f i n d  t o  b e  s p e c i o u s .  I f  

a n y o n e  w a n t s  t o  t a k e  i t  s e r i o u s l y ,  t h e y  c a n ,  e s p e c i a l l y  t h a t  p a r t  

a b o u t  t h e  s o v e r e i g n  b e i n g  c o e r c e d  b y  e x e c u t i o n  o n  i t s  p r o p e r t y  

w h i c h  w o u l d  ' d e s t r o y  t h e  m e a n s  o f  g o v e r n m e n t . '  Garbage! 

I n  t h e  Berek case ,  w h i c h  i s  a T h i r d  D i s t r i c t  C o u r t  c a se ,  o n e  

o f  t h e  J u d g e s  i n  a d i s s e n t  t o  t h e  o p i n i o n  s a y s  t h a t  h e  d i d  n o t  

b e l i e v e  t h a t  t h e  l e g i s l a t u r e  e v e r  i n t e n d e d  s u c h  a r e s u l t  a s  t o  

p r e c l u d e  t h e  c o l l e c t i o n  o f  a w o r k e r s '  c o m p e n s a t i o n  a w a r d .  We 

h a v e  n o t  c i t e d  t h e  Berek c a s e  v e r b a t u m ,  b u t  t h a t  e s s e n t i a l l y  i s  

w h a t  was f o u n d  b y  o n e  o f  t h e  J u d g e s  i n  t h e  c a s e ,  Berek, s u p r a ,  

760. 

I n  t h e  mat te r  o f  p r o c e s s  t o  e n f o r c e  a w o r k e r s '  c o m p e n s a t i o n  

a w a r d ,  w e  l o o k  t o  P.S. 440,24(3) f o r  t h e  o n l y  r e l i e f  t h a t  w e  m a y  

o b t a i n  t o  c o l l e c t  o r  e n f o r c e  same. ( S e e  Troy, Booth & Wilcox) 
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ARGUMENT ON POINT I 

P e t i t i o n e r ' s  P o i n t  I i s ,  a s  t h e  r e s t  o f  h i s  b r i e f ,  o u t  i n  

t h e  i o n o s p h e r e  a s  i t  r e l a t e s  t o  r e a l i t y .  

T h e  R e s p o n d e n t  d o e s  n o t  know t h e  e x a c t  a m o u n t  o f  t h e  s e t o f f ;  

w h a t  p e r i o d s  o f  t i m e  t h e  P e t i t i o n e r  h a s  t a k e n  u n i l a t e r a l l y ;  t h e  

R e s p o n d e n t  d o e s  k n o w  t h a t  t h e  F e d e r a l  G o v e r n m e n t  s t a r t e d  a n d  

s t o p p e d  f o r  d i f f e r e n t  p e r i o d s  o f  t i m e ,  h e r  S o c i a l  S e c u r i t y  

d i s a b i l i t y  b e n e f i t s .  

T h e i r  ' P o l l y a n n i s h '  r e m a r k s  i n  P e t i t i o n e r ' s  a r g u m e n t  u n d e r  

P o i n t  I ,  a r e  u n b e l i e v a b l e .  P e t i t i o n e r  w a n t s  t h a t  b u r d e n  o f  i t s  

s e t o f f  p u t  o n  t h e  c l a im& s o  s h e  m a y  i n c u r  t h e  e x p e n s e  o f  a 

l a w y e r ;  t h e  l u x u r y  o f  t i m e  t o  l i t i g a t e  f o r  a n o t h e r  f i v e ,  s i x  

s e v e n  o r  e i g h t  years ,  when t h e  l e g i s l a t i v e  i n t e n t  o f  t h e  F l o r i d a  

W o r k e r s '  C o m p e n s a t i o n  Act was t o  g e t  i n j u r e d  e m p l o y e e s  t h e i r  

money p r o m p t l y  (see B o o t h ,  s u p r a ,  p. 3 5 8 ) .  

T h e y  k e e p  s a y i n g  t h e  c l a i m a n t  w i l l  n o t  b e  d e p r i v e d  o f  

b e n e f i t s .  P o p p y c o c k !  

T h e  l a w  i s  a s  e n u n c i a t e d  i n  t h e  Troy case ,  B o o t h  case a n d  a s  

e n u n c i a t e d  b y  t h e  T h i r d  D i s t r i c t  C o u r t  i n  t h i s  c a s e ,  w h e r e  t h e  

O r d e r  o f  t h e  D e p u t y  C o m m i s s i o n e r  was s o u g h t  t o  b e  e n f o r c e d  by  t h e  

C i r c u i t  C o u r t .  

T h e  F i r s t  D i s t r i c t  c a s e s  c i t e d  b y  P e t i t i o n e r  a r e  a l l  

i r r e l e v a n t  t o  t h e s e  i s s u e s  b e c a u s e  t h e y  a l l  i n v o l v e  t h e  i n i t i a l  

c l a i m  l i t i g a t i o n  w h e r e  i n  t h e  c l a i m - i n - c h i e f ,  t h e  m a t t e r  o f  

s o c i a l  s e c u r i t y  s e t o f f  was b r o u g h t  u p  f o r  h e a r i n g  a t  t h e  p r o p e r  

t i m e  a n d  n o t  w a i v e d  by  t h e  e m p l o y e r  s i t t i n g  b a c k  o n  i t s  ' r i g h t s '  

a n d  w a i t i n g  u n t i l  a f t e r  t h e  D e p u t y  C o m m i s s i o n e r  h a s  e n t e r e d  h i s  

-------------- 
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final order on the meri ts .  
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ARGUMENT ON POINT I1 

I t  i s  t h e  c o n s i d e r e d  o p i n i o n  o f  t h e  u n d e r s i g n e d  t h a t  t h e  

P o i n t  I1 a r g u m e n t  i n  t h e i r  B r i e f  i s  s p e c i o u s ,  & a r c h a i c ,  a n d  h a s  

n o  r e l e v a n c y  i n  t h i s  m o d e r n  w o r l d  a n y  m o r e  t h a n  t h e  i n m a t e s  o f  

t h a t  w e l l - k n o w n  m o v i e ,  "One F l e w  O v e r  T h e  C u c k o o ' s  Nest"! 

I f  t h e  a r g u m e n t  i s  t o  b e  s u s t a i n e d ,  why t h e n  t h e  S t a t e  o f  

F l o r i d a  a n d  i t s  a g e n c i e s  t h r o u g h o u t  t h e  s t a t e ,  h a v e  n o  b u s i n e s s  

i n  f u r n i s h i n g  w o r k e r s '  c o m p e n s a t i o n  t h r o u g h  s e l f - i n s u r a n c e .  

T h e  D e p a r t m e n t  o f  L a b o r  & E m p l o y m e n t  S e c u r i t y ,  s h o u l d  r e v o k e  

t h e  a u t h o r i z a t i o n  o f  t h e  S t a t e  o f  F l o r i d a  a n d  t h e  a g e n c y  i n v o l v e d  

h e r e i n ,  f r o m  o p e r a t i n g  a s  a s e l f  i n s u r e r  a n d  s a i d  D i v i s i o n  s h o u l d  

s e l l  s u c h  o f  t h e  s e c u r i t i e s  ' d e p o s i t e d '  by s u c h  s e l f  i n s u r e r  w i t h  

t h e  D i v i s i o n  a s  m a y  b e  n e c e s s a r y  t o  s a t i s f y  s u c h  O r d e r .  ( S e e  

F l o r i d a  Statute 440.24(3)), 

I h a v e  e x a m i n e d  t h e  p a r a g r a p h  l a b e l e d  " P u b l i c  P o l i c y , "  a s  

n o t e d  by t h e  P e t i t i o n e r  i n  t h e i r  B r i e f .  

I c a n ' t  i m a g i n e  a n y t h i n g  s o  l u d i c r o u s  a n d  s o  r i d i c u l o u s  a s  

t o  s u g g e s t  t h a t  t h i s  s o v e r e i g n  S t a t e  o f  F l o r i d a  w i t h  b i l l i o n s  o f  

d o l l a r s  i n  i t s  b u d g e t  a n d  h u n d r e d s  o f  m i l l i o n s  o f  d o l l a r s  i n  i t s  

t r e a s u r y ,  i s  g o i n g  t o  b e  d i s r u p t e d  a n d  t h e  ' v i t a l  i n s t r u m e n t s  o f  

g o v e r n m e n t  r e n t  a s u n d e r '  c r e a t i n g  a n a r c h y  a n d  c h a o s !  

C a n  y o u  i m a g i n e  t h a t  Mrs. W i l c o x  w o u l d  s e i z e  a n d  s e l l  t h e  

e m e r g e n c y  e q u i p m e n t ,  & t r a f f i c  c o n t r o l  d e v i c e s  o f  t h e  D e p a r t m e n t  

o f  P u b l i c  H e a l t h ?  

T h a t  i s n ' t  v e r y  l i k e l y ,  b u t  w h a t  i s  l i k e l y  i s  t h a t  t h e  f u n d s  

o n  d e p o s i t  w i t h  C r a w f o r d  & C o m p a n y  i n  T a l l a h a s s e e ,  f r o m  w h e n c e  

t h e s e  b l e s s i n g s  f l o w ,  w o u l d  b e  g a r n i s h e d  a n d  a t t a c h e d  i n  o r d e r  t o  
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s a t i s f y  t h e  l a w f u l  O r d e r  o f  t h e  D e p u t y  C o m m i s s i o n e r  a w a r d i n g  Mrs. 

W i l c o x  t h e s e  b e n e f i t s  f o r  w h i c h  s h e  h a s  s t r u g g l e d  t o  o b t a i n  s i n c e  

1978 -- a l m o s t  a d e c a d e .  - 
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CONCLUSION 

T h i s  H o n o r a b l e  C o u r t  s h o u l d  t a k e  a n o t h e r  l o o k  a t  t h i s  c la im 

a n d  r e n d e r  a s w i f t  a f f i r m a t i v e  o p i n i o n  s o  t h a t  t h e  w h e e l s  o f  

j u s t i c e  m a y  h a l t  s u c h  s p u r i o u s  a p p e a l s  a s  w e  h a v e  i n  t h e  instant 

case.  

T h e  d e c i s i o n  o f  t h e  D e p u t y  C o m m i s s i o n e r  i s  s t i l l  i n  f u l l  

f o r c e  a n d  e f f e c t ;  t h e  d e c i s i o n  of t h e  C i r c u i t  J u d g e  a t t e m p t i n g  t o  

e f f e c t u a t e  i t  i s  c o r r e c t ;  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  i s  

c o r r e c t  i n  t h e i r  o p i n i o n  i n  t h i s  c a s e  a n d  i n  f o l l o w i n g  t h e  T r o y  & 

Booth cases ;  t h e  P e t i t i o n e r  s h o u l d  b e  g i v e n  t h e  s h o r t  s h r i f t  t h a t  

t h e y  d e s e r v e .  

R e s p e c t f u l l y  s u b m i t t e d .  

A t t o r n e y  f o r  R e s p o n d e n t  
2 1 1  B i s c a y n e  B u i l d i n g  
1 9  West F l a g l e r  S t r e e t  
M i a m i ,  F l o r i d a  33130 
(305)  373-8628  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing Respondent's 

Reply Brief & Appendix was mailed to: Horace B. Yandle, Esq. of 

Vernis & Bowling, P.A., Attorneys for Petitioners, 2 3 9 8  South 

Dixie Highway, Miami, Florida, 33133 this ,r day of October 
1987. 
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