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INTRODUCTION 

T h i s  p e t i t i o n  f o r  r ev iew i n v o l v e s  a Rule  N i s i  p roceed ing  

p u r s u a n t  t o  Sec.  4 4 0 . 2 4 ( 1 ) ,  F l o r i d a  S t a t u t e s  t o  e n f o r c e  a 

Workers’ Compensa t ionorder  a g a i n s t  t h e  S t a t e o f  F l o r i d a  f o r t h e  

amount of  t h e  S o c i a l  S e c u r i t y  o f f s e t  t h a t  t h e  S t a t e  of  F l o r i d a  

had t a k e n .  The S ta t e  of  F l o r i d a  m a i n t a i n e d  t h a t  i t  w a s  t a k i n g  

t h e  S o c i a l  S e c u r i t y  O f f s e t  u n i l a t e r a l l y  as a matter of r i g h t ,  

w h i l e  Mur ie l  Wilcox t h r o u g h  h e r  a t t o r n e y  m a i n t a i n s  t h a t  t h e  

a l lowance  of t h e  o f f s e t  i s  d i s c r e t i o n a r y  w i t h  t h e  Cour t  and h e r  

a c q u i e s c e n c e .  The T h i r d  D i s t r i c t  a g r e e d  t h a t  t h e  o f f s e t  c o u l d  

n o t  be  t a k e n  u n t i l  t h e  o r d e r  o f  t h e  depu ty  commissioner  w a s  

m o d i f i e d  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  S e c t i o n  4 4 0 . 2 8 ,  F l o r i d a  

S t a t u t e s  and  f u r t h e r  t h a t  l e v y  and e x e c u t i o n  w e r e  a matter of  

r i g h t  a g a i n s t  t h e  S t a t e .  The p a r t i e s  s h a l l  b e  r e f e r r e d  t o  as: 

MURIEL WILCOX as:  Wilcox, employee, c l a i m a n t  and  

r e sponden t .  

THE STATE O F  F L O R I D A ,  DEPARTMENT OF PUBLIC HEALTH, 

D I V I S I O N  OF RISK MANAGEMENT as: S t a t e ,  e m p l o y e r / s e r v i c i n g  

a g e n t ,  and p e t i t i o n e r s .  

The f o l l o w i n g  symbols w i l l  b e  used:  

( A P -  1 f o r  append ix  o f  p e t i t i o n e r  and  page  number. 

A l l  emphasis  has been added by t h e  r e s p o n d e n t s  u n l e s s  n o t e d  

o t h e r w i s e .  
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THE - 

STATEMENT OF THE CASE AND OF THE FACTS 

CASE BEFORE THE - l l T H  J U D I C I A L  C I R C U I T  COURT 

T h i s  i s  a Workers' Compensation case t h a t  h a s b e e n a p p e a l e d  

t o  t h e  F i r s t  D i s t r i c t  Cour t  of Appeal t w i c e  and t o  t h e  T h i r d  

D i s t r i c t  Cour t  of  Appeal t w i c e .  S t a t e ,  Dept.  of P u b l i c  Hea l th  - v .  

Wilcox, 458 So.2d 1 2 0 7  ( F l a .  1st DCA 1 9 8 4 ) ,  S t a t e ,  Dept. of 
P u b l i c  Hea l th  5 Wilcox, 478 So.2d 850 ( F l a .  3 rd  DCA 19851, 

S t a t e ,  Dept.  of P u b l i c  Hea l th  - v. Wilcox, 483 So.2d 2 1  ( F l a .  1st 

DCA1985), S t a t e ,  Dept.  of P u b l i c  H e a l t h v .  - Wilcox, 504 So.2d444 

( F l a .  3 rd  DCA 1987)  The p r e s e n t  a c t i o n  i n v o l v e s  a f i n a l  

judgment w i t h  e x e c u t i o n  i s s u e d  by t h e  Honorable R icha rd  D a l e  

Feder  i n  f a v o r  of Mur ie l  Wilcox and a g a i n s t  t h e  S t a t e  of F l o r i d a  

on May 8 ,  1986. (AP-93 & 9 4 )  Judge Feder  o r d e r e d  t h e  S t a t e  n o t  

o n l y t o p a y s o m e  $29,735.44 b u t a l s o o r d e r e d t h e  S t a t e  " t o c o m p l y  

i n  f u l l  w i t h  s a i d  Order (Workers '  Compensation Order  e n t e r e d  

Februa ry  5 ,  1985)  u n t i l  and u n l e s s  mod i f i ed  Q t h e  a d m i n t r a t i v e  

aqency known as  t h e  Department of Labor & Employment S e c u r i t y ,  

O f f i c e  of  t h e  Deputy Commissioner." (AP-93 & 9 4 )  

T h e F a c t s  o f t h e  Workers' C o m p e n s a t i o n c l a i m a r e d i s c u s s e d  

i n  t h e  p r i o r  d e c i s i o n s  of t h e  F i r s t  D i s t r i c t .  S t a t e ,  Dept.  of 

P u b l i c  Hea l th  - v .  Wilcox, 458 So.2d 1 2 0 7  ( F l a .  1st DCA 19841, 

- S t a t e ,  Dept.  of  P u b l i c  Hea l th  - v. Wilcox, 483 So.2d 2 1  ( F l a .  1st 

-2-  
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DCA 1985)  However, a b r i e f  s y n o p s i s  w i l l  b e  g i v e n .  Wilcox 

f i l e d  a c la im f o r  b o t h  m e d i c a l  and  d i s a b i l i t y  b e n e f i t s  b a s e d  o n  

a n a c c i d e n t i n 1 9 7 8 .  S h e h a d a  second ,  n o n - c o m p e n s a b l e a c c i d e n t  

i n 1 9 7 9 .  TheDC awardedpermanenttotalcompensationbenefits 

a n d  m e d i c a l  f o r  b o t h  a c c i d e n t s .  T h i s  o r d e r  w a s  r e v e r s e d  and 

remanded. Wi lcox ,  458 So.2d 1207 

A s e c o n d o r d e r  w a s  e n t e r e d  a w a r d i n g t h e  same b e n e f i t s . ( A P - 3  

t o  1 7 )  T h i s  o r d e r  w a s  a p p e a l e d ,  b u t  d u r i n g  t h a t  a p p e a l ,  A l f r e d  

D .  B i e l e y  b r o u g h t  a Ru le  N i s i  t o  e n f o r c e  t h e  o r d e r  u n d e r  a p p e a l .  

The H o n o r a b l e R i c h a r d  D a l e  F e d e r  g r a n t e d W i l c o x a f i n a 1  judgment 

o n t h a t R u l e N i s i w h i c h w a s  a p p e a l e d t o t h e  T h i r d  D i s t r i c t  C o u r t .  

The T h i r d  D i s t r i c t  C o u r t  r e v e r s e d  and  remanded w i t h  d i r e c t i o n s  

t o  d i s m i s s .  Wilcox,  478 So. 2d 850 The F i r s t  D i s t r i c t  i s s u e d  i t s  

o r d e r  on December 1 0 ,  1985 a f f i r m i n g  t h e  permanent  t o t a l  award  

b u t  r e v e r s e d  and  remanded on t h e  i s s u e  o f  m e d i c a l  b e n e f i t s .  

Wilcox,  483 So. 2 d 2 1  M r . B i e 1 e y r e q u e s t e d a r e h e a r i n g w h i c h w a s  

d e n i e d  o n  F e b r u a r y  4 ,  1986.  The Mandate w a s  n o t  i s s u e d  u n t i l  

March 7 ,  1986.(AP-21, 4 0 ,  & 4 1 )  

The S t a t e  e l e c t e d  t o  t a k e  t h e  S o c i a l  S e c u r i t y  o f f s e t  

a l l o w e d  by S e c .  4 4 0 . 1 5 ( 9 ) ,  F l a .  S t a t .  A l e t t e r  w a s  s e n t  t o  

A l f r e d  B i e l e y  o n  December 2 7 ,  1985 ,  a s k i n g  him as  M r s .  Wi lcox’s  

a t t o r n e y  t o  h a v e  h e r  s i g n  and  r e t u r n  a Reques t  F o r  S o c i a l  

S e c u r i t y  D i s a b i l i t y  B e n e f i t  I n f o r m a t i o n  which  t h e  S t a t e  had a 

r i g h t  t o  d o  p u r s u a n t  t o  Sec .  4 4 0 . 1 5 ( 9 ) ( c ) ,  F l a .  S t a t .  (AP-44  & 

-3- 
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4 5 )  M r .  B i e l e y  r e s p o n d e d t o a  second  r e q u e s t  s e n t  o n J a n u a r y  2 2 ,  

1986 w i t h  a l e t t e r  d a t e d  J a n u a r y  2 7 ,  1986 i n  which  h e  s t a t e s :  

"Your l e t t e r  o f  J a n u a r y  2 2 ,  1986 w a s  
r e c e i v e d .  

I f  you d o  n o t  p r o m p t l y  pay  M r s .  Wilcox h e r  
compensa t ion  b e n e f i t s  w i t h i n  t h e  t i m e  
r e q u i r e d u n d e r t h e l a w ,  y o u r  c l i e n t  w i l l  be  
r e s p o n s i b l e  f o r  p e n a l t i e s ,  i n t e r e s t  and 
a t t o r n e y ' s  f e e .  

F u r t h e r m o r e , a R u l e N i s i w i l l  b e i n s t i t u t e d  
a g a i n  i f  you d o  n o t  comply w i t h  t h e  
O r d e r .  'I ( AP- 46 ) 

On F e b r u a r y  25 ,  1986 ,  a n o t h e r  l e t t e r  w i t h  a R e q u e s t  F o r  

S o c i a l  S e c u r i t y  D i s a b i l i t y  B e n e f i t  I n f o r m a t i o n  w a s  s e n t  t o  M r .  

B i e l e y .  (AP-47  & 48)  On F e b r u a r y  26 ,  1986 ,  a Notice o f  T a k i n g  

D e p o s i t i o n  o f  M u r i e l  Wilcox on  March 3 ,  1986 w a s  m a i l e d  t o  M r .  

B i e l e y .  (AP-49) Asubpoenawas  servedonMrs .Wi1coxreques t ing  

t h a t  s h e b r i n g a l l  r e c o r d s  s h o w i n g w h a t  Social  S e c u r i t y  B e n e f i t s  

s h e  had  r e c e i v e d .  (AP-50) A d e p o s i t i o n  o f  t h e  Social  S e c u r i t y  

A d m i n i s t r a t i o n  w a s  a l s o  n o t i c e d  f o r  March 3 ,  1986;  however ,  t h e  

Social  S e c u r i t y  A d m i n i s t r a t i o n r e f u s e d t o  s u p p l y  t h e  r e c o r d s  f o r  

M u r i e l  Wilcoxbydepositionbutdidmailsomeof t h e  i n f o r m a t i o n  

a s  t o  month ly  amount b e i n g  r e c e i v e d  by M r s .  Wi lcox  t o  DC Alan  

Kuker o n  March 3 ,  1986.  (AP-51, 52,  53 ,  59 t o  6 1 )  A Motion t o  

C o m p e l  M u r i e l  Wilcox t o  s i g n  a Reques t  f o r  S o c i a l  S e c u r i t y  

D i s a b i l i t y  B e n e f i t  I n f o r m a t i o n  w a s  a l s o  f i l e d  w i t h  DC Kuker. 

(AP-54 t o  5 6 )  On March 3 ,  1986,  M r .  B i e l e y  c a l l e d  c o u n s e l  f o r  

-4- 
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t h e  S t a t e  t o  i n f o r m  him t h a t  M r .  B i e l e y  had  i n s t r u c t e d  h i s  

c l i e n t ,  M r s .  Wilcox,  n o t  t o  a t t e n d  t h e  s c h e d u l e d  d e p o s i t i o n  

w i t h o u t  g i v i n g  any  r e a s o n  f o r  t h e  r e f u s a l  t o  a p p e a r .  (AP-62 t o  

6 5 )  

D e s p i t e  M r s .  Wilcox’s  r e f u s a l  t o  comply w i t h  Sec .  

4 4 0 . 1 5 ( 9 ) ( c ) ,  F l a .  S t a t . ,  t h e  S t a t e  p a i d  M r s .  Wilcox h e r  

b e n e f i t s .  (AP-23 t o  2 8 )  The S t a t e  t o o k  t h e  S o c i a l  S e c u r i t y  

O f f s e t  b a s e d  o n  t h e  i n f o r m a t i o n  o b t a i n e d  f rom DC Kuker who i n  

t u r n  had r e c e i v e d  it from t h e  S o c i a l  S e c u r i t y  

A d m i n i s t r a t i o n . ( A P - 5 1  t o  5 3 ,  and  59 t o  6 1 ) .  

On March 26 ,  1986 ,  M r .  B i e l e y  f i l e d  a p e t i t i o n  f o r  a R u l e  

N i s i w i t h  J u d g e F e d e r w h o h a d b e e n r e v e r s e d o n t h e p r i o r  R u l e N i s i  

by t h e  T h i r d  D i s t r i c t .  Wilcox,  478 So.2d 850 ( A P - 1  t o  3 1 )  On 

A p r i l  2 ,  1986,  Judge  Fede r  i s s u e d  a Ru le  N i s i  w i t h  a h e a r i n g  se t  

f o r  May 7 ,  1986.  (AP-32 & 3 3 )  The h e a r i n g  w a s  h e l d  o n  May 7 ,  

1986.  (AP-71 t o  9 0 )  

The c r u x  o f  t h e  h e a r i n g  w a s  n o t  o v e r  whe the r  t h e  S o c i a l  

S e c u r i t y  O f f s e t  had  been  t a k e n  c o r r e c t l y  b u t  whe the r  t h e  S t a t e  

c o u l d  e v e n  t a k e  t h e  Off se t  w i t h o u t  P e t i t i o n i n g  t o  Modify u n d e r  

Sec .  440.28,  F l a .  S t a t .  (AP-73, 7 8 ,  & 8 3 )  Wilcox’s  p o s i t i o n w a s  

t h a t  no  S o c i a l  S e c u r i t y  O f f  set c o u l d  b e  t a k e n  w h a t s o e v e r  u n t i l  

t h e  DC i s s u e d  a n  o r d e r  a l l o w i n g  them t o  d o  so.(AP-73 & 8 3 )  The 

S t a t e  t o o k  t h e  p o s i t i o n  t h a t  t h e  O f f s e t  p r o v i s i o n  w a s  s e l f -  

e x e c u t i n g  a n d  c o u l d  b e  t a k e n  a d m i n i s t r a t i v e l y  when t h e  S o c i a l  
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S e c u r i t y  i n f o r m a t i o n  c o u l d  b e  o b t a i n e d .  (AP-80, 8 4 ,  & 8 5 )  The 

S t a t e  a l s o  p o i n t e d  o u t  t o  t h e  c o u r t  t h a t  s i n c e  M r s .  Wilcox had  

r e f u s e d t o c o m p l y w i t h S e c .  4 4 0 . 1 5 ( 9 ) ( c ) ,  F l a .  S t a t . ,  i t d i d n o t  

have  t o  pay M r s .  Wilcox a t  a l l .  (AP-86-88) The t r i a l  c o u r t  w a s  

a p p r i s e d  t h a t  t h e  S t a t e  w a s  n o t  amenable  t o  Sec .  440.24 

p r o c e e d i n g s ,  s i n c e  S t a t e  p r o p e r t y  i s  n o t  sub jec t  t o  l e v y  or  

e x e c u t i o n  (AP-85) 

The j u d g e  a t  one  p o i n t  w a s  i n c l i n e d  t o  r e l i n q u i s h  

j u r i s d i c t i o n  t o  t h e  DC t o  h a v e  him r u l e  o n  t h e  p r o p r i e t y  o f  t h e  

soc i a l  s e c u r i t y  o f f s e t .  (AP-81, 8 2 ,  8 3 )  A t  a n o t h e r  p o i n t  t h e  

j u d g e  r e a l i z e d  t h a t  s i n c e  M r s .  Wi lcox  had  n o t  s i g n e d  a release 

f o r  S o c i a l  S e c u r i t y  I n f o r m a t i o n ,  t h a t  n o o r d e r  s h o u l d b e e n t e r e d  

o n  t h e  Ru le  N i s i .  (AP-87) The j u d g e  w a s  f u l l y  a p p r i s e d  o f  t h e  

mechanics  of t a k i n g  t h e  O f f s e t  by A d m i n i s t r a t i v e  a c t i o n ,  b u t  

suddenlyannouncedthathewas g r a n t i n g t h e R u l e N i s i  and  l e t t i n g  

t h e  "Deputy Commissioner s t r a i g h t e n  i t  o u t ,  --- i f  h e  c a n . .  .I1 (AP- 

84 ,  85 ,  & 8 8 )  The j u d g e  d i d  s p e c i f y  t h a t  h e w a s  g r a n t i n g t h e  R u l e  

N i s i  s o l e l y o n t h e g r o u n d  t h a t  t h e  S t a t e h a d  t o p e t i t i o n  t o m o d i f y  

t h e D C ' s o r d e r u n d e r  Sec .  440.28,  F l a .  S t a t .  i n o r d e r  t o  t a k e  t h e  

S o c i a l  S e c u r i t y  O f f s e t .  (AP-88 & 8 9 ) .  

S i n c e  t h e  Judge  e n t e r e d  a F i n a l  Judqment a g a i n s t  t h e  S t a t e  

w i t h e x e c u t i o n  even  though  h e  s a i d t h a t t h e  Deputy Commissioner 

s h o u l d  s t r a i g h t e n  t h e  S o c i a l  S e c u r i t y  O f f s e t  i s s u e  o u t ,  t h e  

S t a t e  f i l e d  a n  a p p e a l  t o  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal .  
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(AP-66) 

THE CASE BEFORE THE T H I R D  DISTRICT COURT - OF APPEAL -- --- 

T h e T h i r d D i s t r i c t a f f i r m e d t h e t r i a l c o u r t i n  S t a t e ,  Dept. 

- of P u b l i c  H e a l t h  v .  Wilcox,  504 So.2d 4 4 4  ( F l a .  3 r d  DCA 1 9 8 7 )  

s t a t i n g t h a t t h e  F i n a l  Judgment e n f o r c e s  a w o r k e r s ’ c o m p e n s a t i o n  

o r d e r  f o r  t h e  f u l l  amount o f  medical and  compensa t ion  b e n e f i t s  

awarded.  (Ap-95) The T h i r d  D i s t r i c t  c o r r e c t l y  s t a t e d  t h e  

p o s i t i o n  o f  t h e  P e t i t i o n e r s :  

The s t a t e  m a i n t a i n s  t h a t  it p r o p e r l y  
d e d u c t e d  soc ia l  s e c u r i t y  payments  f rom 
M r s .  Wilcox’s  awards ,  t h a t  t h e  c i r c u i t  
l a c k e d  j u r i s d i c t i o n  t o  a u t h o r i z e  e x e c u t i o n  
and  l e v y  a g a i n s t  t h e  s t a t e ,  and  t h a t ,  l i k e  
any  o t h e r  employe r ,  t h e  s t a t e  may 
u n i l a t e r a l l y  modify t h e  d e p u t y  commis- 
s i o n e r ’ s  o r d e r  b y  t a k i n g  a s o c i a l  s e c u r i t y  
o f f - s e t  p u r s u a n t  t o  s e c t i o n  4 4 0 . 1 5 ( 9 ) ,  
F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  W e  d i s a g r e e  and 
a f f i r m .  (Ap-95 & 9 6 )  

T h e T h i r d D i s t r i c t e x p l i c i t l y h e l d t h a t a n e m p l o y e r m a y n o t  

t a k e  t h e  social  s e c u r i t y  s e t - o f f  unilaterallybutmustapply f o r  

m o d i f i c a t i o n  u n d e r  S e c t i o n  440.28,  F l o r i d a  S t a t u t e s .  (Ap-96) 

The T h i r d  D i s t r i c t  d i d  a d m i t  however t h a t  t h e  d e c i s i o n  o f  t h e  

F i r s t  D i s t r i c t  i n  Co lone l ’ s  T a b l e  - v .  Malena,  412 So. 2d 64 ( F l a .  

1st DCA 1 9 8 2 )  w a s  t o  t h e  c o n t r a r y  b u t  t h e  a p p e l l a t e  c o u r t  

r e f u s e d  t o  c e r t i f y  t h i s  c o n f l i c t .  (Ap-96, 1 0 0  t o  1 0 3 )  

The T h i r d  D i s t r i c t  went  on  t o  h o l d  t h a t  S e c t i o n  4 4 0 . 0 2 ,  

-7- 



F l o r i d a  S t a t u t e s  which d e f i n e s  t h a t  t h e  S t a t e  o f  F l o r i d a  a s  a n  

employer c l e a r l y  makes t h e  S t a t e  amenable t o  e x e c u t i o n  and  l e v y  

unde r  S e c t i o n  4 4 0 . 2 4 ,  F l o r i d a  S t a t u t e s  t h e r e b y  d e c l a r i n g  t h i s  

s t a t u t e  t o  b e  v a l i d  and  t h e r e b y  a f f e c t i n g  i n  t h i s  i n s t a n c e ,  t h e  

e x e c u t i v e b r a n c h o f t h e g o v e r n m e n t .  (Ap-96 & 9 7 )  T h i s  r u l i n g  i s  

i n  d i r e c t  c o n f l i c t  w i t h  t h e  T h i r d  Dis t r ic t ’ s  own r u l i n g  i n  

~- Berek v .  M e t r o p o l i t a n  Dade County,  396 So.2d 756 ( F l a .  3 rd  DCA 

1 9 8 1 ) ,  b u t  t h e  T h i r d  Dis t r ic t  d e c l i n e d  t o  r e s o l v e  t h i s  c o n f l i c t  

by a n  e n  banc h e a r i n g .  (Ap-98 & 9 9 )  

A f t e r  t h e  r e j e c t i n g t h e p e t i t i o n e r s ’  r e q u e s t  f o r  r e h e a r i n g  

and c l a r i f i c a t i o n  and r e q u e s t  f o r  r e h e a r i n g  e n  banc ,  t h e  T h i r d  

D i s t r i c t  i s s u e d  i t s  o r d e r  o f  d e n i a l  o n  A p r i l  2 0 ,  1987. (Ap-103) 

The N o t i c e  t o  Invoke D i s c r e t i o n a r y  J u r i s d i c t i o n  t o  t h i s  Cour t  

w a s  f i l e d  on May 4 ,  1987 w i t h  t h e  T h i r d  Dis t r ic t .  (Ap-104) 
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SUMMARY OF - ARGUMENT 

POINT I 

T h e d e c i s i o n o f  t h e T h i r d D i s t r i c t  C o u r t  o f  Appeal s o u g h t t o  

b e  r e v i e w e d  i n  i n d i r e c t  c o n f l i c t  w i t h  numerous d e c i s i o n s  o f  t h e  

F i r s t  D i s t r i c t  C o u r t  of Appeal .  The F i r s t  D i s t r i c t  h o l d s  t h a t  

a n  e m p l o y e r / c a r r i e r  i s  f r e e  t o  t a k e  t h e  soc i a l  s e c u r i t y  o f f s e t  

allowedbySection440.15(9), F l o r i d a  S t a t u t e s  (1985) a s  s o o n a s  

i t  r e c e i v e s  t h e  i n f o r m a t i o n  a s  t o  what  t h e  soc i a l  s e c u r i t y  

a d m i n i s t r a t i o n  i s  p a y i n g  t h e  c l a i m a n t  w i t h o u t  p e t i t i o n i n g  t h e  

d e p u t y  commiss ioner  p u r s u a n t  t o  S e c t i o n  440.28 , F l o r i d a  

S t a t u t e s  f o r  m o d i f i c a t i o n  o f  h i s  o r d e r .  The o f f s e t  i s  s e l f -  

e x e c u t i n g  a n d m e a n t  b e t a k e n u n i l a t e r a l l y .  T h e p o s i t i o n o f t h e  

F i r s t  D i s t r i c t  i s  p r e f e r a b l e  and  correct. 

POINT I1 

The d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal i n  

c o n f l i c t  w i t h  d e c i s i o n s  of t h i s  c o u r t  i n  h o l d i n g  t h a t  t h e  

p r o p e r t y o f t h e s t a t e o f  F l o r i d a  i s  s u b j e c t  t o  l e v y  and  e x e c u t i o n  

by a judgment  c r e d i t o r .  I n  so  h o l d i n g ,  t h e  T h i r d  D i s t r i c t  i s  

e x p r e s s l y  d e c l a r i n g  S e c t i o n  440.24, v a l i d  a s  t o  t h e  S t a t e  o f  

F l o r i d a .  T h i s  e x p r e s s l y  e f f e c t s  a c lass  o f  c o n s t i t u t i o n a l  and 
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s t a t u t o r y  o f f i c e r s ,  s i n c e  t h e  d e c i s i o n  g i v e s  t h e  j u d i c i a r y  t h e  

power t o  c o e r c e  t h e  e x e c u t i v e  b ranch  o f  t h e  government i n  t h i s  

case, t h e r e b y  d e c l a r i n g  t h a t  t h e  l e g i s l a t i v e  and j u d i c i a l  

b ranches  o f t h e g o v e r n m e n t  can  e x e r c i s e  power o v e r t h e e x e c u t i v e  

b r a n c h v i o l a t i n g t h e  s e p a r a t i o n o f  powers c l a u s e s  o f t h e  F l o r i d a  

C o n s t i t u t i o n .  The s o v e r e i g n  c a n n o t  be c o e r c e d b y e x e c u t i o n o n  

i t s  p r o p e r t y  f o r  t o  a l l o w  such  would d e s t r o y  t h e  means of 

government.  
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ARGUMENT 

POINT I 

WHETHER THE DECISION SOUGHT TO BE REVIEWED 
I S  I N  DIRECT CONFLICT W I T H  DECISIONS 
RENDERED BY THE FIRST DISTRICT DISTRICT 
COURT OF APPEAL 

The e m p l o y e r / s e r v i c i n g  a g e n t  t a k e  t h e  p o s i t i o n  t h a t  S e c .  

4 4 0 . 1 5 ( 9 ) ,  F l a .  S t a t .  i s  s e l f - e x e c u t i n g  i n  t h a t  n o  o r d e r  o f  

c o u r t ,  o r d e r  o f  t h e  d e p u t y  commiss ione r ,  o r  p e r m i s s i o n  o f  t h e  

c l a i m a n t  i s  needed t o  t a k e  t h e  S o c i a l  S e c u r i t y  s e t o f f  a l l o w e d  t o  

t h e  e m p l o y e r / s e r v i c i n g  a g e n t .  The c l a i m a n t ,  Wilcox, t a k e s  t h e  

p o s i t i o n  t h a t  t h e  e m p l o y e r / s e r v i c i n g  a g e n t  c a n  o n l y  t a k e  t h e  

s e t o f f  by p e t i t i o n i n g  t o  modi fy  u n d e r  Sec .  440.28,  F l a .  S t a t .  

which i n  e f f e c t  would d e l a y  t h e  d a t e  o f  t a k i n g  t h e  s e t o f f  and 

f u r t h e r  make t h i s  d i s c r e t i o n a r y  w i t h  t h e  Deputy Commissioner .  

Sec .  440.15 ( 9  ) s i m p l y  s a y s  t h a t  t h e  e m p l o y e r / s e r v i c i n g  

a g e n t c a n t a k e a  s e t o f f  when t h e  c l a iman t  s ta r t s  r e c e i v i n g S o c i a 1  

S e c u r i t y  D i s a b i l i t y  B e n e f i t s  s o  t h a t  t h e  c o m b i n a t i o n  do  n o t  

exceed  8 0  p e r c e n t  o f t h e  c l a i m a n t ’ s  a v e r a g e w e e k l y w a g e o r t h e 8 0  

p e r c e n t  r u l e u n d e r  t h e  S o c i a l  S e c u r i t y  A c t .  T h e r e a s o n  f o r t h i s  

p r o v i s i o n  i s  b e c a u s e  t h e  S o c i a l  S e c u r i t y  A d m i n i s t r a t i o n  w i l l  

t a k e  t h e  s e t o f f  u n l e s s  t h e  e m p l o y e r / s e r v i c i n g  a g e n t  d o e s .  4 2  

U.S.C. sec.  4 2 4 ( a )  The i s s u e  i s  n o t  whe the r  t h e  s e t o f f  w i l l  b e  
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t a k e n ,  t h e  i s s u e  i s  w h e t h e r  t h e  s t a t e  o f  F l o r i d a  o r  t h e  F e d e r a l  

Government i n  t h e  p r e s e n t  case w i l l  t a k e  it. E i t h e r  way, t h e  

c l a i m a n t  w i l l  be l i m i t e d  t o  t h e  80 p e r c e n t .  

The t r i a l  c o u r t  d i d  n o t  u n d e r s t a n d  what  w a s  meant  by  

" a d m i n i s t r a t i v e  a c t i o n " .  (AP-84) Counse l  f o r  t h e  employer/-  

s e r v i c i n g  a g e n t  t r i e d  t o  e x p l a i n  i n  p l a i n  E n g l i s h  t h u s l y , " Y o u  

g e t t h e f i g u r e s ,  y o u c a l c u l a t e i t ,  a n d  you t a k e  y o u o f f s e t . "  ( A P -  

8 5 )  The e m p l o y e r / s e r v i c i n g  a g e n t  m a i n t a i n e d  t h a t  t h e  s e t o f f  

w a s  a d m i n i s t r a t i v e  and t h a t  n o  m o d i f i c a t i o n  of t h e  compensa t ion  

o r d e r  was needed  from t h e  Deputy Commissioner .  (AP-88) The 

j u d g e  however ,  r u l e d  t h a t  t h e  s e t o f f  c o u l d  n o t  b e  t a k e n  w i t h o u t  

p e t i t i o n i n g  t o  modi fy  t h e  D C ' s  o r d e r .  (AP-88 & 8 9 )  I n  t h i s  h e  

e r r e d  a s  a mat te r  o f  l a w .  

Whi le  t h e r e  i s  a d i f f e r e n c e o f  s e m a n t i c s  i n t h e  cases (some 

c a l l  t h e  u n i l a t e r a l  t a k i n g  o f  t h e  S o c i a l  S e c u r i t y  s e t o f f  " s e l f  - 

e x e c u t i n g " ;  o t h e r s  c a l l  i t  a n  " a d m i n i s t r a t i v e  a c t i o n " ;  a t  l e a s t  

o n e c a s e t e r m s  it as  " m o d i f i c a t i o n " )  t h e m e c h a n i s m i s  t h e  same. 

The e m p l o y e r / s e r v i c i n g  a g e n t  o b t a i n s  t h e  Social  S e c u r i t y  

i n f o r m a t i o n ,  computes  t h e  80 p e r c e n t ,  and  t a k e s  t h e  s e t o f f  

immedia t e ly .  

C o l o n e l ' s  -- T a b l e v . M a l e n a ,  4 1 2  S o . 2 d 6 4  ( F l a . l s t D C A 1 9 8 2 )  

s p e a k s  of a d m i n i s t r a t i v e  a c t i o n .  

"The s t a t u t o r y  o f f s e t  may be t a k e n  
a d m i n i s t r a t i v e l y ,  and  i s  n o t  d e p e n d e n t  o n  
t h e  o r d e r  o f  a d e p u t y  commiss ioner .**-  

- 1 2 -  
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* E m p l o y e r / c a r r i e r  remains  f r e e  t o  
a d m i n i s t r a t i v e l y  make s u c h  s t a t u t o r y  
o f f s e t  when i t  o b t a i n s  t h e  p e r t i n e n t  
i n f o r m a t i o n . "  F l o r i d a  Power  & L i s h t  C o .  v .  
Adk ins ,  377 So.2d 57 ( F l a .  1st DCA 1979)  

- -- 

I n B o r d e n ,  -- I n c .  v .  B u t l e r ,  377 S o . 2 d 7 9 5  ( F l a .  1st D C A ) ,  t h e  

c o u r t  i n  d e s c r i b i n g  t h e  s i m i l a r  unemployment o f f s e t  s a i d :  

"The employment compensa t ion  s e t - o f f ,  l i k e  
t h e  S o c i a l  S e c u r i t y  s e t - o f  f u n d e r  S e c t i o n  
4 4 0 . 1 5 ( 1 0 ) ,  F l o r i d a  S t a t u t e s  (now Sec .  
4 4 0 . 1 5 ( 9 ) ) ,  i s  s e l f - e x e c u t i n g ,  g i v i n g r i s e  
t o  acontinuingrightandresponsibilityon 
t h e  p a r t  o f  carriers t o  compute t h e  correct  
s e t - o f f  a t  t h e  t i m e  a payment o f  
compensa t ion  i s  due .  ... t h e  car r ie r  i s  f r e e  
t o  make t h i s  c o m p u t a t i o n  o n  i t s  own a n d  
d e d u c t  t h e  amount f rom i t s  award t o  t h e  
c l a i m a n t .  Should  t h e  c l a i m a n t  d i s a g r e e  
w i t h  t h i s  c o m p u t a t i o n ,  h e  may f i l e  a c l a i m  
and  have  t h e  matter d e t e r m i n e d  by t h e  
j u d g e .  'I see S h e r r o d  Drywal l  v .  Reeves ,  378 
So2d 301 ( F l a .  1st DCA 1 9 8 m ,  L i s t e r  v .  
Walker ,  4 0 9  So.2d 1153 ( F l a .  1st DCA 1982)  

The bu rden  i s  on t h e  c l a i m a n t  t o  g o  b e f o r e  t h e  Deputy 

Commissioner i f  s h e  b e l i e v e s  t h a t  t h e  s e t - o f f  w a s  n o t  computed 

c o r r e c t l y ;  t h e  bu rden  i s  n o t  on t h e  e m p l o y e r / s e r v i c i n g  a g e n t  a s  

t h e  c i r c u i t  j u d g e  m i s t a k e n l y  r u l e d .  (AP-86) I f  Mrs. Wilcox 

f e e l s  a g g r i e v e d  by t h e  amount t a k e n  b y  t h e  e m p l o y e r / s e r v i c i n g  

a g e n t ,  t h e n  h e r  remedy i s  b e f o r e  t h e  d e p u t y  commissioner. 

However, s h e  s t i l l  must  comply w i t h  S e c .  4 4 0 . 1 5 ( 9 )  ( c )  a n d  s i g n  

t h e  S o c i a l  S e c u r i t y  I n f o r m a t i o n  Release. What d o e s  s h e  have  t o  

h i d e ?  B a r r u z z a  v .  Sudda th  Van L i n e s ,  I n c .  , 4 7 4  So.2d 861  ( F l a .  - 

1st DCA 1 9 8 5 ) ,  d i s s e n t i n g  o p i n i o n .  
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Only Harre l l  - v .  F l o r i d a  S t a t e  U n i v e r s i t y ,  427 So.2d 1089 

( F l a .  1st DCA 1 9 8 3 )  s p e a k s  o f  " m o d i f i c a t i o n "  i n  r e g a r d  t o  t a k i n g  

t h e  S o c i a l  S e c u r i t y  s e t - o f f .  However, t h e  c o n t e x t  o f  t h e  case 

r e a l l y  p o i n t s  t o  t h e  same a c t i o n  d e s c r i b e d  as  " s e l f  - e x e c u t i n g "  

and  " a d m i n i s t r a t i v e  a c t i o n ' '  u n l e s s  t h e  F i r s t  D i s t r i c t  i s  i n  

c o n f l i c t  w i t h  i t s  own d e c i s i o n s  which one  presumes  n o t :  

"Al though w e  f i n d  t h a t  t h e  d i s c o v e r y  of  a 
g r e a t e r  amount o f  s o c i a l  s e c u r i t y b e n e f i t s  
b y  t h e  carr ier  i s  a s u f f i c i e n t  bas i s  f o r  
m o d i f i c a t i o n  o f  a p r i o r  compensa t ion  
o r d e r ,  i n  t h a t  t h e  ca r r i e r  h a s  a c o n t i n u i n g  
r i g h t  and  r e s p o n s i b i l i t y  t o  compute t h e  
c o r r e c t  s e t o f f  a t  t h e  t i m e  a payment o f  
compensa t ion  i s  due . .  .." 

since thelanguageindicatesthattheset-off i s  t o b e t a k e n  

when e a c h  payment i s  d u e ,  t h e n  no  t i m e  g a p  i s  i n d i c a t e d  be tween 

o b t a i n i n g  t h e  S o c i a l  S e c u r i t y  i n f o r m a t i o n  a n d  t a k i n g  t h e  o f f -  

se t .  I f  t h i s  w e r e  n o t  so ,  t h e n  i n  t h o s e  i n s t a n c e s  where  t h e  

c l a i m a n t  s t o p s  r e c e i v i n g  S o c i a l  S e c u r i t y  b e n e f i t s ,  t h e  

e m p l o y e r / s e r v i c i n g  a g e n t  c o u l d  t a k e  t h e  o f f - s e t  u n t i l  t h e  

c l a iman t  p e t i t i o n e d  t o  modi fy  u n d e r  S e c .  440.28,  F l a .  S t a t .  

The p e t i t i o n e r s  n o t e  t h a t  t h e  T h i r d  D i s t r i c t  f o l l o w e d  i t s  

p r i o r  d e c i s i o n i n T r o y  D e s k M a n u f a c t u r i n g  Company, -- I n c .  v .  T roy ,  

448 So .2d46  ( F l a .  3rdDCA1984) wh ichwas  i n d i r e c t  c o n f l i c t w i t h  

t h e  F i r s t  D i s t r i c t  i n  L i s t e r  - v .  Walker ,  409 So.2d 1153 ( F l a .  1st 

DCA1982).  I n b o t h c a s e s ,  S e c .  4 4 0 . 1 5 ( 1 ) ( d ) ,  F l a .  S t a t .  w a s  i n  

i s s u e .  I n  L i s t e r ,  t h e  F i r s t  D i s t r i c t  h e l d  t h a t  t h e  S e c t i o n  
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which  a p p l i e s  t o  permanent  t o t a l  d i s a b i l i t y  s e t - o f f  i s  se l f -  

e x e c u t i n g ,  and  t h e r e f o r e  t h e  o f f - s e t c o u l d b e a p p l i e d a s  s o o n a s  

t h e  e m p l o y e r / c a r r i e r  h a d  n o t i c e  o f  i t .  However, i n  T roy ,  t h e  

T h i r d  D i s t r i c t  h e l d  t h a t  o f f - s e t  c o u l d  n o t  b e  t a k e n  u n t i l  t h e  

o r d e r  award ing  permanent  t o t a l  b e n e f i t s  had  been  m o d i f i e d  

p u r s u a n t  t o  S e c t i o n  440.28,  F l a .  S t a t .  

The T h i r d  Distr ic t ’s  d e c i s i o n  i n  t h e  p r e s e n t  case i s  i n  

d i r e c t  c o n f l i c t  w i t h  t h e  d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  i n  

C o l o n e l ’ s  T a b l e  - v .  Malena,  4 1 2  So. 2d 64 ( F l a .  1st DCA 1 9 8 2 )  a s  

e v e n  t h e  T h i r d  D i s t r i c t  r e c o g n i z e d ,  y e t  r e f u s e d  t o  c e r t i f y  t h e  

d i r e c t  c o n f l i c t  t o  t h i s  c o u r t .  (AP-100-102)  While  t h e  

p e t i t i o n e r s  b e l i e v e  t h a t  t h e  p o s i t i o n  o f  t h e  T h i r d  D i s t r i c t  i n  

Troy  i s  wrong, it c a n  be d i s t i n g u i s h e d  f r o m t h e  p r e s e n t  case. I n  

Troy ,  t h e  c l a i m a n t  had  been  a d j u d i c a t e d  p e r m a n e n t l y  and  t o t a l l y  

d i s a b l e d  b u t  l a t e r  w a s  d i s c o v e r e d  t o  b e  working!  Supra .  N o w ,  

when t h e  e m p l o y e r / c a r r i e r  i n  t h a t  case t o o k  t h e  u n i l a t e r a l  

o f f s e t ,  t h e  c l a i m a n t ,  however j u s t l y ,  w a s  a c t u a l l y  d e p r i v e d  o f  

b e n e f i t s .  I n  t h e  p r e s e n t  case, t h e  c l a i m a n t  w i l l  n o t  b e  

d e p r i v e d  o f  b e n e f i t s ,  s i n c e  t h e  S o c i a l  S e c u r i t y  A d m i n i s t r a t i o n  

w i l l  t a k e  t h e  o f f s e t  i f  t h e  p e t i t i o n e r s  d o n o t .  T h e a r g u m e n t  i s  

who w i l l  g e t  t h e  o f f s e t ,  n o t  w h e t h e r  t h e r e  w i l l  b e  a n  o f f s e t .  

D e s p i t e  t h i s  d i s t i n c t i o n ,  t h e  p e t i t i o n e r s  b e l i e v e  t h a t  

b o t h  t h i s  case a n d T r o y  s h o u l d b e  reversedandthepositionofthe 
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F i r s t  D i s t r i c t  approved .  T h i s  i s  b e c a u s e  t h e  Workers’  

Compensationsystemisnotdesignedorplannedtogiveclaimants 

a d o u b l e  r e c o v e r i e s ,  i. e.  work ing  a n d  r e c e i v i n g  permanent  t o t a l  

b e n e f i t s ,  r e c e i v i n g  f u l l  w o r k e r s  ’ compensa t ion  b e n e f i t s  a n d  

f u l l  unemployment b e n e f i t s  s i m u l t a n e o u s l y ,  o r  r e c e i v i n g  f u l l  

w o r k e r s ’  compensa t ion  b e n e f i t s  and f u l l  soc ia l  s e c u r i t y  

b e n e f i t s  a t  t h e  same t i m e .  I t  i s  d e s i g n e d  t o  h e l p  i n j u r e d  

worke r s  and  by making t h e i r  d i s a b i l i t y  a n d  m e d i c a l  b e n e f i t s  

r e c e i v e d  f rom i n d u s t r i a l  i n j u r i e s  a cost  o f  d o i n g  b u s i n e s s .  I t  

i s  n o t  l a w  n o r  r i g h t  t o  have  c l a i m a n t s  r e a p  w i n d f a l l s  f rom t h e  

sys t em.  

The p o s i t i o n  of t h e  F i r s t  D i s t r i c t  t h a t  t h e  o f f s e t  i s  s e l f  

e x e c u t i n g a n d n e e d s  n o o r d e r o f  c o u r t o r m o d i f i c a t i o n  t o  b e t a k e n  

must  b e  a f f i r m e d  a n d  approved .  
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P O I N T  I1 

WHETHER THE DECISION SOUGHT TO BE REVIEWED 
EXPRESSLY DECLARES V A L I D  A STATE STATUTE 
AND AFFECTS A CLASS OF CONSTITUTIONAL AND 
STATE OFFICERS 

The p e t i t i o n e r s  b e l i e v e  t h a t  t h e  i s s u e  o f  w h e t h e r  a n  

i n d i v i d u a l  c a n  l e v y  a n d  e x e c u t e  a g a i n s t  s t a t e  p r o p e r t y  i s  o f  

g r e a t  p u b l i c  i m p o r t a n c e ;  however ,  t h e  T h i r d  D i s t r i c t  r e f u s e d  t o  

c e r t i f y  t h i s  q u e s t i o n  t o  t h i s  c o u r t .  (Ap-100-103) 

However, t h e  p e t i t i o n e r s  m a i n t a i n  t h a t  it can  b e  r e v i e w e d  

u n d e r  a c o n f l i c t  of d e c i s i o n s  s i n c e  t h i s  c o u r t  h a s  h e l d  t o  t h e  

c o n t r a r y  i n  Mer iwether  - v .  K i l b e e ,  s u p r a .  A l s o ,  t h e  T h i r d  

D i s t r i c t  h a s  e x p r e s s l y  r u l e d  t h a t  C h a p t e r  4 4 0 ,  F l o r i d a  S t a t u t e s  

i s  v a l i d  i n  i t s  e n t i r e t y  a g a i n s t  t h e  S t a t e  o f  F l o r i d a  v i o l a t i n g  

t h e  s e p a r a t i o n  of powers  c l a u s e  of t h e  F l o r i d a  C o n s t i t u t i o n .  

A r t .  11, Sec. 3 ,  F l a .  Cons t .  T h i s  r u l i n g a l s o a f f e c t s a c l a s s o f  

c o n s t i t u t i o n a l  and  s t a t e  o f f i c e r s  c r e a t e d  by  A r t .  I V ,  Sec. 6 ,  

F l a .  C o n s t .  

The p a r t i c u l a r  s t a t u t e  t h a t  t h e  T h i r d  d i s t r i c t  C o u r t  of 

A p p e a l h e l d a s t o t a l l y v a l i d a s t o t h e S t a t e o f  F l o r i d a  i s  S e c t i o n  

4 4 0 . 2 4 ,  F l o r i d a  which  r e a d s :  

" I n  case o f  d e f a u l t  by  t h e  employer  o r  
carrier i n  t h e  payment of compensa t ion  due  
unde r  any  compensa t ion  o r d e r  o f  a d e p u t y  
commiss ioner  o r  o t h e r  f a i l u r e  by t h e  
employer  o r  ca r r i e r  t o  comply w i t h  s u c h  
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corer w i t h i n  1 0  d a y s  a f t e r  t h e  o r d e r  
becomes f i n a l ,  any  c i r c u i t  c o u r t  o f  t h e  
t h i s  s t a t e w i t h i n t h e  j u r i s d i c t i o n o f  which 
t h e  employer  o r  carr ier  r e s i d e s  o r  
t r a n s a c t s  b u s i n e s s  s h a l l ,  u p o n a p p l i c a t i o n  
by t h e  d i v i s i o n  o r  a n y  b e n e f i c i a r y  u n d e r  
s u c h  o r d e r ,  h a v e  j u r i s d i c t i o n  t o  i s s u e  a 
r u l e  n i s i  d i r e c t i o n  s u c h  employer  o r  
carr ier  t o  show c a u s e  why a - -  w r i t  of 
e x e c u t i o n ,  o r  s u c h  o t h e r  p r o c e s s  a s  may b e  
n e c e s s a r y  t o  e n f o r c e  t h e  terms o f  s u c h  
o r d e r ,  s h a l l  n o t  be  i s s u e s ,  a n d ,  u n l e s s  
s u c h  c a u s e  i s  shown, t h e  c o u r t  s h a l l  have  
j u r i s d i c t i o n  t o  i s s u e  a -- w r i t  o f  e x e c u t i o n  
o r  s u c h o t h e r p r o c e s s o r  f i n a l  o r d e r  a s  may 
b e  n e c e s s a r y  t o  e n f o r c e  t h e  t e r m s  of  s u c h  
o r d e r  o f  t h e  d e p u t y  commissioner." Sec .  
4 4 0 . 2 4 ( 1 ) ,  F l a .  S t a t .  

T h e T h i r d D i s t r i c t h e l d t h a t t h i s  g e n e r a l  l a n g u a g e  p u t s  t h e  

S t a t e  o f  F l o r i d a u n d e r t h e  same o b l i g a t i o n s a n d  l i a b i l i t i e s  as  a 

p r i v a t e  employer  i n c l u d i n g  e x e c u t i o n  upon i t s  p r o p e r t y .  (AP-95- 

9 7 )  S t a t e ,  Dept.  of  P u b l i c H e a l t h v .  - Wilcox,  504 So .2d444 ( F l a .  

3 r d  DCA 1987)  I t  i s  t r u e  t h a t  t h e  d e c i s i o n  p u r p o r t s  t o  l i m i t  

e x e c u t i o n  t o  t h e  amount of t h e  S t a t e ' s  i n s u r a n c e .  Supra .  

However, s i n c e  t h e  s t a t e  o f  F l o r i d a  i s  s e l f  i n s u r e d ,  t h i s  i s  n o  

l i m i t a t i o n  a t  a l l  and  s u b j e c t s  e a c h  and  a l l  s t a t e  p r o p e r t y  

whereve r  l o c a t e d  t o  s e i z u r e  and  s a l e  b y  t h e  judgment  c r e d i t o r .  

It  i s  p l a i n  t h a t  t h e  T h i r d  D i s t r i c t  h a s  g i v e n  f r e e  r e i g n  t o  

judgment  c r e d i t o r s  t o  s e i z e  and  d e s t r o y  t h e  p r o p e r t y  b e l o n g i n g  

t o t h e  e x e c u t i v e b r a n c h o f t h e  s t a t e g o v e r n m e n t  i n d e r o g a t i o n o f  

t h e  s e p a r a t i o n  o f  powers  e n u n c i a t e d  i n  F l o r i d a  C o n s t i t u t i o n .  

A r t .  11, S e c .  3 ,  F l a .  Cons t .  T h i s  d e c i s i o n  a l s o  a f f e c t s  a 
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class of  c o n s t i t u t i o n a l  and  s t a t e  o f f i c e r s  c r e a t e d  by A r t .  I V ,  

Sec. 6 ,  F l a .  C o n s t i n t h a t  t h e  l e g i s l a t u r e  a c c o r d i n g t o t h e T h i r d  

D i s t r i c t  h a s  g i v e n t h e  j u d i c i a r y t h e p o w e r t o  c o e r c e ,  r e s t r a i n ,  

and d e s t r o y  t h e  powers g i v e n  t o  t h e  e x e c u t i v e  b ranch .  

The p e t i t i o n e r s  o f f e r  t h e  f o l l o w i n g  as a u t h o r i t y  and 

gu idance  i n  t h i s  mat ter .  There  are  b a s i c a l l y  t h r e e  grounds  

p r o h i b i t i n g  l e v y  and e x e c u t i o n  a g a i n s t  p u b l i c  p r o p e r t y :  ( 1) 

S t a t u t e ,  ( 2 )  P u b l i c  P o l i c y ,  and ( 3 )  C o n s t i t u t i o n a l  P r o h i b i t i o n .  

The p e t i t i o n e r s  emphasize ( 3 )  s t r o n g l y .  

S t a t u t e  

Numerous d e c i s i o n s  h o l d  t h a t  t h e r e  must b e  a n  e x p r e s s  

s t a t u e  a l l o w i n g  l e v y  and  e x e c u t i o n  a g a i n s t  a s t a t e ,  i t s  

d e p a r t m e n t s ,  a n d p o l i t i c a l  s u b d i v i s i o n ,  and t h a t  such  p o w e r w i l l  

n o t  b e  i n f e r r e d  from a g e n e r a l  s t a t u t e  gove rn ing  e x e c u t i o n s  and  

s i m i l a r  r emed ies ;  t h e  l a c k  o f  a s t a t u t e  o r  a u t h o r i t y  exempting 

t h e  s t a t e  f r o m e x e c u t i o n o n i t s  f u n d s  a n d p r o p e r t y d o e s  n o t  i n f e r  

t h e  r i g h t  t o  d o  so ;  t h e  power must b e  e x p r e s s .  

I n  Berek - v .  M e t r o p o l i t a n  Dade Cty, 396 So.2d 7 5 6  ( F l a .  3 r d  

DCA 1 9 8 1 ) ,  t h e  T h i r d  D i s t r i c t  i t s e l f  s a i d :  

" A  judgment c r e d i t o r  may n o t  o b t a i n  a l i e n  
a g a i n s t  o r  l e v y  e x e c u t i o n  a g a i n s t  t h e  
p r o p e r t y  o r  funds  o f  a s t a t e ,  coun ty ,  o r  
m u n i c i p a l  c o r p o r a t i o n  i n  t h e  absence  of  
e x p r e s s  a u t h o r i z a t i o n . ( c i t e s  o m i t t e d )  A 
c r e d i t o r  must  depend on  t h e  w i l l i n g n e s s  o f  
t h e  s t a t e  and t h e  a v a i l a b i l i t y  of  f u n d s  i f  
he  i s  t o  c o l l e c t  h i s  judgment a t  a l l .  I t  i s  
t h e s e  f a c t o r s ,  n o t  compulsion,  t h a t  c a u s e  
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t h e  s t a t e  t o  pay judgments ,  a n d w i l l  l i k e l y  
c a u s e  t h e  s t a t e  t o  pay them prompt ly ."  See  
a l s o ,  Meriwether  - v .  Ki lbee ,  1 8  So.2d 534 
( F l a .  1 9 4 4 )  

I n  Brooks ----- v .  One Motor Bus, E t c . ,  3 S.E.2d 4 2  (S.C. 19391, 

t h e  Supreme C o u r t  of South C a r o l i n a  d e c r e e d  i n  r e s p o n s e  t o  t h i s  

same i n q u i r y :  

" I t  i s  a l s o  t h e  l a w  t h a t  no e x e c u t i o n  can  b e  
l e v i e d  a g a i n s t  t h e  p r o p e r t y  of  a coun ty ,  
s t a t e ,  o r  any  p o l i t i c a l  s u b d i v i s o n  of t h e  
s t a t e ,  i n  t h e  absence  of  a s t a t u t e  
e x p r e s s l y  g r a n t i n g  such  r i g h t  i n  e x p r e s s  
t e r m s .  ( c i t e s  o m i t t e d )  Under t h e  f o r e g o i n g  
a u t h o r i t i e s ,  t h e  p r i n c i p l e  i s  adhe red  t o  
t h a t  p r o p e r t y  h e l d  f o r  p u b l i c  u s e s ,  s u c h  as  
p u b l i c  b u i l d i n g s ,  p a r k s ,  wharves,  f i r e  
e n g i n e s ,  hose  and hose  c a r r i a g e s ,  c o u r t  
houses ,  j a i l s ,  s c h o o l  houses ,  and  
g e n e r a l l y  e v e r y t h i n g  h e l d  f o r  government 
pu rposes ,  i s  n o t  s u b j e c t  t o  l e v y  and s a l e  
unde r  e x e c u t i o n  a g a i n s t  p u b l i c  co rpora -  
t i o n s .  The compe l l ing  r e a s o n  u n d e r l y i n g  
t h e  r u l e  i s  t h a t  l e v y i n g  upon and s e l l i n g  
p r o p e r t y  used  f o r  governmental  p u r p o s e s ,  
s u c h ,  f o r  i n s t a n c e ,  a s  a s c h o o l  d i s t r i c t  
b u s ,  engaged i n  t h e  t r a n s p o r t a t i o n  of  
s c h o o l  c h i l d r e n ,  migh t  work i r r e p a r a b l e  
i n j u r y ,  a n d c o u l d d e s t r o y  t h e  p u b l i c  s c h o o l  
sys tem of  a d i s t r i c t . "  

Please n o t e  t h a t  d i v i s i o n  o f  t h e  S t a t e  i n  q u e s t i o n  i s  t h e  

Department of P u b l i c  Hea l th .  Should h e a l t h  s e r v i c e s  be 

d i s r u p t e d  i n  Dade County by t h e  s e i z u r e  and sale  of t h e  

i n s t r u m e n t s  and  f a c i l i t i e s  f o r  p r o v i d i n g  t h o s e  s e r v i c e s ?  

I n  Commonwealth - v .  C i r c u i t  C o u r t ,  365 S.W.2d 1 0 6  (Ky. C t .  

App. 1 9 6 3 ) ,  The Cour t  o f  Appeals  o f  Kentucky s t a t e d :  

" I t  i s  t h e  g e n e r a l  d o c t r i n e  t h a t  judgments 
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a g a i n s t  a s t a t e ,  i n  cases where i t  may b e  
sued ,  s h o u l d  be  c o n s i d e r e d  t o  o p e r a t e  
mere ly  t o  l i q u i d a t e  and e s t a b l i s h  t h e  d e b t  
o f  a c l a i m a n t ;  and i n  t h e  a b s e n c e  of a n  
e x p r e s s  p r o v i s i o n  o t h e r w i s e ,  t h e y  c a n n o t  
b e  e n f o r c e d  by t h e  o r d i n a r y  p r o c e s s e s  o f  
l aw. (c i te  o m i t t e d )  'Even t h o u g h t h e  r u l e  a s  
t o i m m u n i t y o f  a s t a t e i s  r e l a x e d ,  t h e  power 
o f  t h e  c o u r t s  ends  when t h e  judgment i s  
r e n d e r e d .  Although t h e  l i a b i l i t y  of  t h e  
s t a t e h a s  been j u d i c i a l l y a s c e r t a i n e d ,  t h e  
s t a t e  i s  a t l i b e r t y t o  d e t e r m i n e  f o r  i t s e l f  
whether  t o  pay t h e  judgment o r  n o t ,  and 
e x e c u t i o n  canno t  i s s u e  on a judgment 
a g a i n s t  t h e  s ta te .  ' ( c i t e s  o m i t t e d ) "  see 
a l s o  S t a t e ,  Department - of Highways - v.  
O l sen ,  334 P.2d 8 4 7  (Nev. 1 9 5 9 )  

S i n c e  t h e r e  i s  no s t a t u t e  e x p r e s s l y  a l l o w i n g  l e v y  and  

e x e c u t i o n  a g a i n s t  t h e  S t a t e  of  F l o r i d a ,  and  Sec. 4 4 0 . 2 4  i s  a 

g e n e r a l  s t a t u t o r y  p r o v i s i o n  making p r o p e r t y  s u b j e c t  t o  

e x e c u t i o n ,  t h e r e i s n o  s t a t u t o r y a u t h o r i t y  f o r p e r m i t t i n g a R u l e  

N i s i  p roceed ing  a g a i n s t  t h e  S t a t e  of  F l o r i d a .  Commonwealth - v .  

C i r c u i t  C o u r t . ,  s u p r a .  

PUBLIC POLICY 

Thecourtshavealsoprohibitedexecutionandlevyon s t a t e  

p r o p e r t y  o n t h e  grounds  t h a t  f o r  n o t  t o  d o  s o w o u l d o f f e n d p u b l i c  

p o l i c y .  T h i s  i s  onlycommon s e n s e  s i n c e  a d i s g r u n t l e d  judgment 

c r e d i t o r  c o u l d  d i s r u p t  v i t a l  i n s t r u m e n t s  of government and  

c r e a t e a n a r c h y a n d c h a o s .  One c a n i m a g i n e ,  t h e  s e i z u r e  and s a l e  

of a n  emergency s w i t c h b o a r d ,  t r a f f i c  c o n t r o l  d e v i c e s ,  and  t h e  

t y p e w r i t e r s  and  o f f i c e  f u r n i t u r e  of  t h e  Department of  P u b l i c  

Hea l th .  
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I n  F i r s t  N a t .  Bank i n  Bozeman - v .  Sourdough _ _ _ -  L .  & C. C o . ,  558 --- 

P.2d 654 (Mon. 1 9 7 6 ) ,  a judgment  c r e d i t o r  o b t a i n e d  a w r i t  of 

e x e c u t i o n  a g a i n s t  t h e  S t a t e  of Montana and e x e c u t e d  o n  f u n d s  o f  

t h e  S t a t e  o f  Montana o n  d e p o s i t  w i t h  t h e  F i r s t  N a t .  Bank i n  

Bozeman whereupon,  t h e  bank f i l e d  a n  i n t e r p l e a d e r  j o i n i n g  t h e  

judgment c r e d i t o r  and  t h e  S t a t e  o f  Montana. The Supreme C o u r t  

of Montana h e l d :  

" P r o p e r t y  a n d  r e v e n u e  n e c e s s a r y  f o r  t h e  
e x e r c i s e  o f  t h e s e  powers become p a r t  o f  t h e  
machinery  o f  government ,  a n d  t o  p e r m i t  a 
c r e d i t o r  t o  se ize  and s e l l  them t o  co l l ec t  
h i s  d e b t  would b e  t o  p e r m i t  him i n  some 
d e g r e e  t o  d e s t r o y  government  i t s e l f .  

W e  h o l d  t h a t  t h e  s t a t e  as a ' judgment  
d e b t o r '  and s u b j e c t  t o  e x e c u t i o n  would 
r e s u l t  i n  t h e  impa i rmen t  of i t s  s o v e r e i g n  
powers a n d  would b e  c o n t r a r y  - t o  p u b l i c  
p o l i c y .  

T h e c o u r t  i n B r o o k s  -- v. OneMotor -- Bus, E t c .  s i m i l a r l y  s t a t e d :  

" W e  c a n n o t  a d m i t ,  aswas s a i d b y t h e c o u r t  
i n E m e r y C o u n t y v . B u r r e s e n ,  s u p r a  ( 1 4 U t a h  
328,  47 P. 9 2 ) ,  ' t h a t  any  i n d i v i d u a l  
p o s s e s s e s  s u c h  power u n d e r  o u r  l a w s  a s  
would e n a b l e  him, i n  s e c u r i n g  a p r i v a t e  
e n d ,  t o  p u t  a n  e n d  t o  t h e  f u n c t i o n s  o f  a 
p o l i t i c a l  o r g a n i z a t i o n ,  and t h u s  d i s o r g a n -  
i z e  a n d  d e s t r o y  t h e  government .  'I1 see a l s o  
Addison  - v .  Add i son , -530  S.W.2d 920 (Tex.  
C iv .  App. 1975)  

T h e r e f o r e  b a s e d  upon p u b l i c  p o l i c y  a l o n e ,  a Sec .  4 4 0 . 2 4  

a c t i o n  c a n n o t  b e  a l l o w e d  a g a i n s t  t h e  S t a t e  o f  F l o r i d a  lest 

Pandora  's Box b e  opened .  

CONSTITUTIONAL P R O H I B I T I O N  
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T h i s  f o r  n o t  p e r m i t t i n g  l e v y  and  e x e c u t i o n  a g a i n s t  S t a t e  

p r o p e r t y  i s  based  on t h e  s e p a r a t i o n  of Powers; E x e c u t i v e ,  

L e g i s l a t i v e ,  and J u d i c i a l .  A l e a d i n g  case, which a l s o  c l a r i f i e s  

t h i s b a s i c  c o n c e p t ,  i s c a r t e r v .  - S t a t e ,  42La.Ann.  9 2 7 ,  8 So. 836 

( L a .  1 8 9 0 ) .  I n  t h a t  case, t h e  Supreme Cour t  o f  L o u i s i a n a  h e l d  

t h a t  even  i f  t h e  l e g i s l a t u r e  shou ld  e n a c t  a l a w  p e r m i t t i n g  

e x e c u t i o n  a g a i n s t  t h e  s ta te ,  such  l a w w o u l d b e u n c o n s t i t u t i o n a l ,  

n u l l ,  and  v o i d .  

' ' W e  a re  q u i t e  s a t i s f i e d  t h a t  i f  t h e  
l e g i s l a t u r e  had e x p r e s s l y  a u t h o r i z e d  t h e  
c o u r t  t o  e x e c u t e  t h i s  judgment by t h e  
i s s u a n c e  of t h e  w r i t  o f  -- f i .  f a .  and t h e  
s e i z u r e  and sale  of t h e  p r o p e r t y  of  t h e  
s t a t e  f o r  i t s  s a t i s f a c t i o n ,  such  a c t i o n  
would have been u n c o n s t i t u t i o n a l ,  n u l l ,  
and v o i d .  A r t i c l e s  1 4  and 1 5  of t h e  
c o n s t i t u t i o n  d i v i d e  t h e  powers of  
government i n t o  t h r e e  d i s t i n c t  d e p a r t -  
ments ,  and  p r o v i d e  t h a t  'no one o f  t h e s e  
d e p a r t m e n t s ,  n o r  any  p e r s o n  o r  c o l l e c t i o n  
of  p e r s o n s  h o l d i n g  o f f i c e  i n  any one of 
them, s h a l l  e x e r c i s e  power p r o p e r l y  
be long ing  t o  e i t h e r  of  t h e  o t h e r s . ' "  

The c o u r t  went on t o  s a y  t h a t  s t a t e  f u n d s  and p r o p e r t y  are  

under  t h e  c o n t r o l  o f  t h e  l e g i s l a t i v e  b r a n c h ,  n o t  t h e  j u d i c i a r y .  

s u p r a . ,  C f . O ' N e i l l v .  S t a t eHighway  Dept . ,  5 0  N . J .  307, 235 A.2d 

1 T h e r e f o r e ,  no  s t a t u t e  c o u l d  g i v e  t h e  j u d i c i a r y  t h e  power t o  

i s s u e  w r i t s  of e x e c u t i o n a g a i n s t  t h e  p r o p e r t y  o f t h e  s t a t e  due t o  

t h e  s e p a r a t i o n  of  powers.  O the rwise ,  one  b ranch  o f  government 

would have  t h e  power t o  d e s t r o y  o r  c r i p p l e  a n o t h e r  branch .  
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Sowhe the r  b a s e d o n  t h e  c o n s t i t u t i o n a l i t y o f t h e  s t a t u t e a s  

c o n s t r u e d b y t h e T h i r d D i s t r i c t o r w h e t h e r t h e d e c i s i o n e f f e c t s  a 

c l a s s  of  c o n s t i t u t i o n a l  o f f i c e r s  ( t h e  e x e c u t i v e  b ranch  i n  t h i s  

case) o r  whether  t h e  d e c i s i o n  of t h e  T h i r d  D i s t r i c t  i s  i n  

c o n f l i c t w i t h  t h e d e c i s i o n o f t h i s  C o u r t i n M e r i w e t h e r v .  - Kilbee,  

t h e  d e c i s i o n  must be  r e v e r s e d  w i t h  a h o l d i n g  t h a t  s t a t e  and  

p u b l i c  p r o p e r t y  i s  immune f o r  l e v y  and e x e c u t i o n  by judgment 

c r e d i t o r s .  
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CONCLUSION 

T h i s  h o n o r a b l e  c o u r t  s h o u l d  a p p r o v e  t h e  d e c i s i o n s  o f  t h e  

F i r s t  D i s t r i c t  and  d e c l a r e  t h a t  t h e  s e t o f f  f o r  soc i a l  S e c u r i t y  

b e n e f i t s  i s  s e l f  e x e c u t i n g  a n d t h a t  n o  p e t i t i o n  f o r m o d i f i c a t i o n  

i s  r e q u i r e d  t o  t a k e  t h i s  o f f s e t .  Above a l l  t h e  d e c i s i o n  o f  t h e  

T h i r d  D i s t r i c t  must  b e  r e v e r s e d  as t o  t h e  a l l o w a n c e  o f  l e v y  and 

e x e c u t i o n  o n  s t a t e  p r o p e r t y  b y  judgment  c r e d i t o r s  w i t h  a r u l i n g  

t h a t  t h e  S t a t e  o f  F l o r i d a  i s  n o t  amenable  t o  Sec .  4 4 0 . 2 4  

p r o c e e d i n g s .  

R e s p e c t f u l l y  S u b m i t t e d ,  

VERNIS & BOWLING, P .A.  
A t t o r n e y s  f o r  P e t i t i o n e r s  
2398  Sou th  D i x i e  Highway 
M i a m i ,  F l o r i d a  33133 
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W 
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