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IN THE SUPREME COURT OF FLORIDA 

CASE NO. 70498 
STATE OF FLORIDA, DE- 1 

MENT, 1 
1 

Petitioners, ) 
1 

V. ) 
) 

MURIEL WILCOX, 1 
) 

Respondent, 1 

PARTMENT OF PUBLIC HEALTH) 
DIVISION OF RISK MANAGE- ) 

RESPONDENT'S REPLY BRIEF 
ON JURISDICTION 

JURISDICTIONAL STATEMENT 

The Petitioners have invoked the jurisdiction of  this Court 

pursuant to Rule of Appellate Procedure 9.120 and it is based 

upon the statement of the Petitioner alleging that the decision 

of the Third District Court of Appeal in the present case, is in 

express and direct conflict with the decision o f  the First 

District Court o f  Appeal in the case o f  Colonel's Table v. Malena 

412 So.2d 64 (Fla. 1st DCA 1982); Lister V. Walker 409 So.2d 

1153 (Fla. 1st DCA 1982); Harrell v. Florida State University 

427 So.2d 1089 (Fla. 1st DCA 1983); Sherrod Dryxall V. Reeves 

378 So.2d 301 (Fla. 1st DCA 1979); Borden Inc. v .  Butler 377 

So.2d 7 9 5  (Fla. 1st DCA 1979); Florida P o w e r  & 

Light Co. V. Adkins 377 So.2d 57 (Fla. 1st DCA 1979); as well as 

the opinion o f  this Honorable Court in Meriwether v. Kilbee 18 

So.2d 534 (Fla. 1944). 

The decision o f  the Third District Court of Appeal in the 

instant case is not in conflict with all the cases cited by the 
Petitioner for the following reasons: 

A. In the Harrell case a First District Court of Appeal 

-/ - 



c a s e  w h e r e  a n  a p p e a l  w a s  t a k e n  d i r e c t l y  f r o m a n o r d e r  o f  a D e p u t y  

C o m m i s s i o n e r ,  t h e  C o u r t  s a i d  t h a t  d i s c o v e r y  o f  a g r e a t e r  a m o u n t  

o f  S o c i a l  S e c u r i t y  b e n e f i t s  b y  a c o m p e n s a t i o n  c a r r i e r  i s  

s u f f i c i e n t  b a s i s  f o r  m o d i f i c a t i o n  o f  a c o m p e n s a t i o n  o r d e r  i n  t h a t  

t h e  c a r r i e r  h a s  a c o n t i n u i n g  r i g h t  a n d  r e s p o n s i b i l i t y  t o  c o m p u t e  

t h e  c o r r e c t  s e t - o f f  a t  a t i m e  a p a y m e n t  i s  d u e .  I n  t h e  i n s t a n t  

case t h i s  i s s u e  was n e v e r  r a i s e d  b e f o r e  the D e p u t y  C o m m i s s i o n e r  

w h e n  h e  e n t e r e d  h i s  o r d e r  a w a r d i n g  W o r k m e n ' s  C o m p e n s a t i o n  

b e n e f i t s  o n  F e b r u a r y  5 ,  1985. T h e  H a r r e l l  c a s e  i s  n o t  i n  

c o n f l i c t  w i t h  t h e  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  

i n  t h e  i n s t a n t  c a s e  o r  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l ' s  

o p i n i o n  i n  t h e  T r o y  Case ( T r o y  D e s k  Mfg.  Co.,  I n c .  V.  T r o y ,  4 4 8  

So.2d 4 6 ,  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  1 9 8 4 ) .  

B. I n  a n o t h e r  c a s e  c i t e d  b y  t h e  P e t i t i o n e r  a s  F l o r i d a  

P o w e r  a n d  L i g h t  5 A d k i n s ,  s u p r a ,  a n  a p p e a l  was t a k e n  b y  t h e  

E m p l o y e r  t o  r e v i e w  t h e  d e c i s i o n  o f  a J u d g e  of I n d u s t r i a l  C l a i m s  

r e l a t i v e  t o  a S o c i a l  S e c u r i t y  o f f - s e t .  T h i s  t o o ,  h a d  t o  d o  w i t h  

a n  a p p e a l  by a n  E m p l o y e r  f r o m  a n  O r d e r  by a D e p u t y  C o m m i s s i o n e r  

( J u d g e  o f  I n d u s t r i a l  C l a i m s )  a n d  i t  i n v o l v e s  a n  a p p e a l  i n  t h e  

c a s e - i n - c h i e f  a n d  n o t  u p o n  a n  a n c i l l a r y  m a t t e r  t h a t  was n e v e r  

r a i s e d  b e f o r e  t h e  D e p u t y  C o m m i s s i o n e r .  T h e  A d k i n s ,  case ,  s u p r a  

i s  n o t  a p p l i c a b l e  t o  t h e  i n s t a n t  s i t u a t i o n .  

C. I n  t h e  S h e r r o d ,  c a s e ,  s u p r a ,  a F i r s t  D i s t r i c t  C o u r t  o f  

A p p e a l  d e c i s i o n  i n  1 9 7 9 ,  i n v o l v e s  a n  a p p e a l  f r o m  an O r d e r  of 

D e p u t y  -- C o m m i s s i o n e r  r e g a r d i n g  a n  i s s u e  o f  s e t - o f f  o f  S o c i a l  

S e c u r i t y  b e n e f i t s  w h i c h  m a t t e r  was r a i s e d  b e f o r e  the D e p u t y  

C o m m i s s i o n e r  a n d  was a n  i s s u e  in the c a s e - i n - c h i e f  a n d  n o t  f i r s t  

b r o u g h t  t o  t h e  C o u r t  o n  an ancillary proceeding under a Rule 
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Nisi. T h e  S h e r r o d  c a s e  j u s t  c i t e d ,  i s  a l s o  n o t  r e l e v a n t  b y  

r e a s o n  o f  t h i s  f a c t u a l  d i s s i m i l a r i t y  a n d  s o  i t  i s  t h e  P e t i t i o n e r  

i s  i n  e r r o r  a g a i n .  

D. P e t i t i o n e r  c i t e s  t h e  L i s t e r  case ,  s u p r a ,  w h i c h  i s  a l s o  a 

d i r e c t  a p p e a l  f r o m  a n  o r d e r  o r i g i n a t i n g  b e f o r e  t h e  D e p u t y  

C o m m i s s i o n e r  a n d  w h e r e  i n  t h e  case-in-chief a s e t - o f  f was s o u g h t  

r e t r o a c t i v e l y .  I n  t h e  L i s t e r  c a s e ,  t h i s  s e t - o f f  w a s  t a k e n  a n d  

was p a r t  o f  t h e  claim-in-chief b e f o r e  t h e  D e p u t y  C o m m i s s i o n e r  a n d  

-- not an ancillary proceeding a s  i n  t h e  i n s t a n t  case. 

E. T h e  P e t i t i o n e r  c i t e s  t h e  M e r i w e t h e r  c a s e ,  s u p r a ,  a s  

b e i n g  i n  c o n f l i c t  w i t h  t h e  i n s t a n t  d e c i s i o n .  T h e  M e r i w e t h e r  case 

h a s  t o  d o  w i t h  l a n d s  a c q u i r e d  b y  a d r a i n a g e  d i s t r i c t  b y  

f o r e c l o s i n g  d r a i n a g e  t a x  l i e n s  w h i c h  w e r e  n o t  s u b j e c t  t o  

e x e c u t i o n  t o  s a t i s f y  a common l a w  j u d g m e n t  a g a i n s t  t h e  d i s t r i c t .  

I s e e  n o t h i n g  i n  t h e  M e r i w e t h e r  c a s e  n o r  d o  I u n d e r s t a n d  t h e  

b a s i s  f o r  i t  b e i n g  c i t e d  b y  t h e  P e t i t i o n e r  a s  c o n s t i t u t i n g  a 

' c o n f l i c t '  w i t h  t h e  i n s t a n t  case t h a t  i s  s o u g h t  t o  b e  r e v e r s e d  by 

t h e  P e t i t i o n e r s .  

F. F i n a l l y  t h e y  r e f e r  t o  t h e  g a l e n a  c a s e ,  s u p r a ,  w h i c h  

a l s o  i n v o l v e s  a E m p l o y e r / C a r r i e r  a t t e m p t i n g  t o  t a k e  a s e t - o f f  i n  

t h e  m a i n  c l a im o f  a W o r k e r s '  C o m p e n s a t i o n  h e a r i n g  b e f o r e  a D e p u t y  

C o m m i s s i o n e r .  

T h e  g a l e n a  c a s e  h a s  t o  d o  w i t h  t h e  s e t - o f f  i n  a p r o c e e d i n g  

b e f o r e  2 D e p u t y  C o m m i s s i o n e r  a n d  not in an ancillary proceeding 

u n d e r  a R u l e  N i s i  a s  b r o u g h t  i n  t h e  i n s t a n t  case a n d  a s  s u c h ,  h a s  

no  r e l e v a n c y  o r  m a t e r i a l i t y  t o  t h e  p r e s e n t  mat ter .  

F i n a l l y  I w o u l d  s a y  t h e  P e t i t i o n e r  i n  t h e  i n s t a n t  c a s e  h a s  
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filed a Petition with the Office of the Deputy Commissioner to 

modify the award based on the ruling of the Third District Court 

of Appeal, to modify the original award by the Deputy Commissioner 

which Order is dated February 5 ,  1 9 8 5 .  (See Appendix 1 & 2 ) .  

It seems to the writer that by the Petitioner in this cause 

having filed such a Petition and Request for Hearing on the 

Petition to Modify the Deputy Commissioner's Order of February 5 ,  

1 9 8 5 ,  that they have waived their right to appeal (Concord Realty 

Corp. v. Romano -- 3 0  So.2d  4 9 5 ,  Supreme Court 1 9 4 7  & Davis v. 

-- Combination Awning - Shutter Co. 6 2  S o . 2 d  7 4 2 ,  7 4 4 ,  Supreme Court 

1 9 5 3 )  to this Honorable Court since they have in effect, accepted 

the provisions of the Order and now they wish to modify it 

w i t h o u t  p a y i n g  it, Such a position can scarcely be countenanced 

in the law or in equity and constitutes a waiver and estoppel of 

their appeal herein. 

Jurisdiction does not lie and their Petition should be 

discharged. 

Respectfully submitted. 

211 Biscayne Building 
19  West Flagler Street 
Miami, Florida 33130 
( 3 0 5 )  373-8628 

I HEREBY CERTIFY that a foregoing copy o f  this Reply Brief 

was mailed to: Horace B. Yandle, Esq. of Vernis & Bowling, P.A., 

Attorneys for Petitioners, 2 3 9 8  South Dixie Highway, Miami, 

Florida, 33133 this 21 day of May 1 
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