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I N T R O D U C T I O N  

The p a r t i e s  s h a l l  b e  r e f e r r e d  t o  as :  

MURIEL WILCOX as:  Wilcox, employee, c l a i m a n t  and 

respond en t . 
THE STATE O F  FLORIDA, DEPARTMENT OF PUBLIC HEALTH, 

DIVISION OF RISK MANAGEMENT as :  S t a t e ,  e m p l o y e r / s e r v i c i n g  

a g e n t ,  and p e t i t i o n e r s .  

The f o l l o w i n g  symbols w i l l  b e  used:  

( A P -  f o r  appendix  of p e t i t i o n e r s  and page number. 

( R -  ) f o r  answer b r i e f  of r e sponden t  andpagenumber .  

( A X -  1 f o r  appendix  o f  r e sponden t  and page number. 

(AR- ) f o r  r e p l y  appendix  of p e t i t i o n e r s  and page 

number. 

A l l  emphasis  h a s  been added by t h e  p e t i t i o n e r s  u n l e s s  n o t e d  

o t h e r w i s e .  

The p e t i t i o n e r s  o b j e c t  t o  t h e  d i a t r i b e  se t  o u t  i n  t h e  

r e s p o n d e n t ’ s  i n t r o d u c t i o n  on t h e  grounds  t h a t  it d o e s  n o t  c i t e  

any r e c o r d  document o r  p l e a d i n g  and ,  t o  p u t  i t  p o l i t e l y ,  i s  

m i s l e a d i n g .  Thedocument i n c l u d e d  i n t h e  r e sponden t ’ s  appendix  

and c i t e d  a re  n o t  c o n t a i n e d  i n  t h e  r e c o r d  f o r  t h i s  case. ( A X - 1 )  

F l a .  R .  Ap. P.  9 . 2 2 0  s ta tes  t h a t  t h e  appendix  may c o n t a i n  

p o r t i o n s  o f t h e  r e c o r d  a n d o t h e r  a u t h o r i t i e s .  T h i s w r i t e r  does  
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n o t  b e l i e v e  t h a t  t h e  r u l e  g i v e s  ca r t e  b l a n c  t o  p r o f f e r  any 

p l e a d i n g ,  document,  l e t t e r ,  e t c . ,  t h a t  t h e  r e s p o n d e n t  f e e l s  

p r o n e  t o  ha rangue  t h i s  c o u r t  and  any o t h e r  c a p t i v e  a u d i e n c e  

a b o u t .  

The p e t i t i o n e r s  f e l t  t h a t  i f  t h i s  c o u r s e  of a c t i o n  on  t h e  

p a r t  o f  t h e  r e s p o n d e n t  i s  t o  condoned,  t h e n  i t  behooves  t h e  

p e t i t i o n e r s  t o  f i l e  a n  a d d i t i o n a l  a p p e n d i x  t o  p o i n t  o u t  some 

e r r o n e o u s  i n v e c t i v e s  spewed o u t  by  t h e  r e s p o n d e n t .  

The r e s p o n d e n t  a l l e g e s  t h a t  M r s .  Wilcox w a s  i n j u r e d  o n  

August  3 ,  1987,  b u t  d i d  n o t  g e t  " t h e  f i r s t  d o l l a r  o f  w o r k e r s '  

compensa t ion  b e n e f i t s  u n t i l  March 1986.  ( R - 1 )  The o r d e r  o f  t h e  

d e p u t y  commiss ioner  s t a t e s :  

" . . . t h e  Employer p a i d  t empora ry  t o t a l  
b e n e f i t s  f rom August  11, 1978 t o  J a n u a r y  
1 4 ,  1979 a t  t h e  r a t e  o f  $126.00 p e r  week." 

' I . .  . d u r i n g  t h e  t i m e  s h e  worked f rom 
J a n u a r y ,  1 9 7 9  t o  u n t i l  t h e  December - 6 ,  -- 1 9 7 9  
non-compensable a c c i d e n t .  . . I' (AP-8) 

( A P - 4 )  

The e/c p a i d  u n t i l  t h e  second  non-compensable a c c i d e n t  

a f t e r w h i c h M r s . W i 1 c o x n e v e r w o r k e d a g a i n .  T h e a l l e g a t i o n  t h a t  

e/c n e v e r  a n y t h i n g  u n t i l  March 1986 i s  t h e r e f o r e  u n t r u e .  

STATEMENT O F  THE CASE AND OF THE FACTS 

The p e t i t i o n e r s  have  c i t e d  t h e  p r i o r  Wilcox cases f o r  t h e  

c o n v e n i e n c e  o f  t h e  c o u r t .  Of c o u r s e ,  one  o n l y  has  t o  l o o k  a t  any  



i n d e x  o f  cases t o  f i n d  t h e  p r i o r  cases. The r a t h e r  a s i n i n e  

remark o f t h e  a t t o r n e y  f o r t h e  r e s p o n d e n t  as t o t h e m o t i v a t i o n o f  

t h e  p e t i t i o n e r  i n  so  d o i n g  t h i s  a t  l eas t  d i s p l a y s  a l a c k  o f  

c o u r t e s y .  ( R - 4 )  

T o  r e f u t e  t h e  s p u r i o u s  a l l e g a t i o n s  o f  t h e  r e s p o n d e n t  t h a t  

t h e  p e t i t i o n e r s  f a i l e d  t o  a d v i s e  t h i s  c o u r t  t h a t  t h e y  have  had 

a l l  t h e  soc i a l  s e c u r i t y  o f f s e t  i n f o r m a t i o n  i n  t h e i r  hands  a n d  

p o s s e s s i o n  e x c l u s i v e l y ,  f o r  a number o f  y e a r s  now," t h e  

p e t i t i o n e r s  would p o i n t  o u t  t h e  i n c o n s i s t e n c i e s  o f  t h i s  f rom 

t h e  r e c o r d :  (R-5 & 6 )  

1. On December 2 7 ,  1985,  w h i l e  t h e  o r d e r  f rom t h e  F i r s t  

D i s t r i c t  w a s  n o t  y e t  f i n a l ,  t h e  p e t i t i o n e r s  s e n t  M r .  B i e l e y  a 

l e t te r  and  r e q u e s t  f o r  soc i a l  s e c u r i t y  d i s a b i l i t y  b e n e f i t  

i n f o r m a t i o n  as t h e y  had e v e r y  r i g h t  t o  d o  unde r  S e c t i o n  

4 4 0 . 1 5 ( 9 ) ( c ) ,  F l o r i d a  S t a t u t e s .  ( A P - 4 4  & 4 5 )  By l a w  t h e y  had  

t h e  d u t y  n o t  t o  pay  b e n e f i t s  as l o n g  as t h e  employee r e f u s e s  t o  

s i g n  t h e  r e q u e s t  f o r  soc ia l  s e c u r i t y  d i s a b i l i t y  b e n e f i t s  

i n f o r m a t i o n .  

2 .  M r .  B i e l e y ,  showing h i s  c o o p e r a t i o n ,  n o t  o n l y r e f u s e d  

t o  have  h i s  c l i e n t  s i g n  t h e r e l e a s e ,  b u t  t h r e a t e n e d  t o  i n s t i t u t e  

a Ru le  N i s i ,  a l t h o u g h  t h e  mandate  f rom t h e  d e c i s i o n  o f  t h e  F i r s t  

D i s t r i c t  had  n o t  i s s u e d .  ( A P - 4 1  & 4 6 )  

3.  Ano the r  r e q u e s t w a s m a d e  t o M r .  B i e l e y o n F e b r u a r y 2 5 ,  

1986 f o r  t h i s  release b u t  i t  went  unheeded.  (AP-47 & 4 8 )  
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4 .  T h e d e p o s i t i o n o f M r s . W i l c o x w a s  s e t f o r M a r c h 3 ,  1986 

a n d a  subpoena s e r v e d o n h e r  f o r t h e s o c i a l  S e c u r i t y i n f o r m a t i o n .  

(AP-49  & 5 0 )  

5. A t  t h e  i n s t r u c t i o n s  o f  M r .  B i e l e y ,  M r s .  W i l c o x d i d n o t  

a p p e a r  f o r  h e r  d e p o s i t i o n  e v e n  though  s h e  w a s  u n d e r  a v a l i d  

subpoena  a n d  w a s  a p a r t y  t o  t h e  a c t i o n .  (AP-62 t o  6 6 )  

6.  A mo t ion  t o  compel w a s  f i l e d .  (AP-54 t o  5 6 )  

7 .  The r e c o r d s  c u s t o d i a n  of t h e  soc ia l  s e c u r i t y  w a s  

subpoenaed  f o r  d e p o s i t i o n .  (AP-59 t o  6 1 )  

8 .  F i n a l l y ,  t h e  s o c i a l  s e c u r i t y  a d m i n i s t r a t i o n  s e n t  t h e  

i n f o r m a t i o n  t o  d e p u t y  commiss ioner  Alan Kuker f rom whence t h e  

p e t i t i o n e r s  o b t a i n e d t h e  i n f o r m a t i o n .  ( A P - 5 1 t o  5 3 )  The soc ia l  

securityadministrationwillnotappear f o r  d e p o s i t i o n .  (AP-38) 

T h i s  s h o u l d  c o n c l u s i v e l y  show t h a t  t h e  i n s i n u a t i o n s  o f  

t h e  r e s p o n d e n t  are f a l s e .  A l l  o f t h i s  shows a s c o f f  l a w a t t i t u d e  

on  t h e  p a r t  of  t h e  r e s p o n d e n t ,  and  t h e  p e t i t i o n e r s  r e g r e t  t h e  

n e c e s s i t y o f  d r e d g i n g u p t h i s  u n p l e a s a n t  e x p e r i e n c e  b e f o r e  t h i s  

c o u r t .  

- 4 -  



SUMMARY O F  - ARGUMENT 

P O I N T  I 

The c o n f l i c t  i s  clear i n  t h e  d e c i s i o n s .  To e n a b l e  t h e  

worke r s ’  compensat ion sys t em t o  f u n c t i o n  as  a s e l f - e x e c u t i n g  

a c t ,  t h e  o p i n i o n s  o f  t h e  F i r s t  D i s t r i c t  must  b e  approved a s  t h i s  

i s  t h e  i n t e n t  o f t h e  actinregardtothesocialsecurityoffset. 

P O I N T  I1 

S i n c e  c i t i e s  by s t a t u t e  are  n o t  s u b j e c t  t o  l e v y  and 

e x e c u t i o n ,  t h e  s t a t e  of F l o r i d a  c a n n o t  be.  A p r i v a t e  c i t i z e n  

c a n n o t  be  a l lowed  t o  d i s r u p t  government and  i n  t h i s  case, t h e  

e x e c u t i v e  b r a n c h ,  t o  g a i n  a p r i v a t e  end.  

-5- 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
rn 
I 
I 
1 
I 
I 

ARGUMENT 

POINT I 

WHETHER THE DECISION SOUGHT TO BE REVIEWED 
I S  I N  DIRECT CONFLICT W I T H  DECISIONS 
RENDERED BY THE FIRST DISTRICT DISTRICT 
COURT OF APPEAL 

The s t a t e m e n t s  made by t h e  r e s p o n d e n t  unde r  t h i s  p o i n t  

c o n t a i n  many a l l e g a t i o n s  t h a t  h a v e  n o  f o u n d a t i o n  i n  t h e  r e c o r d .  

F o r  t h e  f i r s t  t i m e ,  t h e  r e s p o n d e n t ,  h a v i n g  t h w a r t e d  e v e r y  

a t t e m p t  b y  t h e  p e t i t i o n e r s  t o  g e t  t h e  correct  s o c i a l  s e c u r i t y  

i n f o r m a t i o n ,  announces  i n  t h e  answer  b r i e f  t h a t  t h e  " F e d e r a l  

Government s t a r t e d  a n d  s t o p p e d  h e r  d i s a b i l i t y  b e n e f i t s .  'I ( R - 1 1 )  

Would i t n o t  h a v e b e e n n i c e r  a n d e a s i e r  f o r t h e  r e s p o n d e n t  t o h a v e  

s i g n e d  t h e  releases a n d  h a v e  a p p e a r e d  f o r  h e r  d e p o s i t i o n ?  

T h e l a n g u a g e o f t h e F i r s t  D i s t r i c t  cases s h o u l d b e t a k e n a t  

f a c e  v a l u e .  The social  s e c u r i t y  o f f s e t  c a n  b e  t a k e n  

u n i l a t e r a l l y a n d n e e d s  n o o r d e r  o f m o d i f i c a t i o n .  I f  e v e r y o r d e r  

awardingtotaldisabilitybenefits must  b e m o d i f i e d  i n  o r d e r  t o  

t a k e  t h e  soc i a l  s e c u r i t y  o f f s e t ,  t h e  s y s t e m  w i l l  s u f f e r  d u e  t o  

t h e  i n c r e a s e d  bu rden  o f  m o d i f i c a t i o n  h e a r i n g s .  Appea l s  w i l l  

i n c r e a s e ,  s i n c e e v e r y e m p l o y e r / c a r r i e r w i l l  i n s i s t o n a c a u s e i n  

t h e  finalordergivingthemtherighttotakethe o f f s e t w h e n  t h e  

c l a i m a n t  s ta r t s  r e c e i v i n g  s o c i a l  s e c u r i t y  b e n e f i t s .  One c a n  

-6-  
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f o r e s e e ,  numerous a p p e a l s  on t h i s  i s s u e  even  when it i s  obvious  

t h a t  t h e  c l a i m a n t  w i l l  n e v e r  r e c e i v e  s o c i a l  s e c u r i t y d i s a b i l i t y  

b e n e f i t s .  The m e r e  p o s s i b i l i t y  i s  enough t o  t r i g g e r  t h e  

l i t i g a t i o n .  

POINT I1 

WHETHER THE DECISION SOUGHT TO BE REVIEWED 
EXPRESSLY DECLARES V A L I D  A STATE STATUTE 
A N D  AFFECTS A CLASS OF CONSTITUTIONAL AND 
STATE OFFICERS 

The p e t i t i o n e r s  would n o t e  t h a t  S e c t i o n  55 .11 ,  F l o r i d a  

S t a t u t e s  e x p r e s s l y  p r o h i b i t s  l i e n s ,  l e v i e s  and e x e c u t i o n s  

a g a i n s t  mun ic ipa l  c o r p o r a t i o n s .  T h i s  s t a t u t e  i s  s t i l l  on t h e  

books.  Is  a p a r t  g r e a t e r  t h a n  t h e  whole? W e  a l l  know t h a t  

c i t i e s  w e r e  n o t  c o n s i d e r e d  t o  p a r t a k e  of  s o v e r e i g n  immunity a t  

one t i m e ,  t h e r e f o r e  t h e  n e c e s s i t y  o f  t h e  s t a t u t e .  Does t h i s  

mean t h a t  i f  t h i s  case was a g a i n s t  a c i t y ,  t h e n  a Rule  N i s i  would 

b e  p r o h i b i t e d ,  b u t  n o t  a g a i n s t  t h e  S t a t e  of  F l o r i d a ?  

The p e t i t i o n e r s  n o t e w i t h  i n t e r e s t  t h e p r o t e s t a t i o n o f t h e  

r e sponden t  t h a t  of c o u r s e  no e x e c u t i o n  a g a i n s t  t h e  a c t u a l  

p r o p e r t y  o f t h e  Department o f  P u b l i c H e a l t h w o u l d b e i n s t i t u t e d .  

(R-13) I n t h e p r i o r R u l e N i s i  case,  M r .  B i e l e y a t t e m p t e d t o l e v y  

upon and s e l l  t h e  d e s k s ,  t y p e w r i t e r s ,  o f f i c e  equipment ,  and a l l  

o t h e r  p r o p e r t y  o f  t h e  Department of P u b l i c  Hea l th .  (AR-8 & 9 )  

- 7 -  
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Does t h i s  n o t  show a c a l l o u s  i n d i f f e r e n c e  t o  t h e  v i t a l  f u n c t i o n s  

of t h e  Depar tment  of P u b l i c  H e a l t h ?  When t h e  S h e r i f f  o f  Dade 

County r e f u s e d  t o  c a r r y  t h i s  o u t  upon t h e  a d v i c e  o f  t h e  c o u n t y  

a t t o r n e y ,  t h e  r e s p o n d e n t  t r i e d  t o  s u e  t h e  c o u n t y !  ( A R - 4  t o  6 )  

And a l l  t h i s  o v e r  less  t h a n  $3 ,000 .00 .  ( A R - 2  & 3 )  And t h e  Ru le  

N i s i  w a s  r e v e r s e d .  S t a t e ,  Dept .  o f  P u b l i c  H e a l t h  v .  Wi lcox ,  478 

So.2d 850 ( F l a .  3 r d  DCA 1 9 8 5 )  

-8- 
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CONCLUSION 

A s  r e q u e s t e d  i n  t h e  i n i t i a l  b r i e f ,  t h i s  h o n o r a b l e  c o u r t  

s h o u l d  a p p r o v e  t h e  d e c i s i o n s  o f  t h e  F i r s t  D i s t r i c t  and  d e c l a r e  

t h a t  t h e  s e t o f f  f o r  soc i a l  S e c u r i t y  b e n e f i t s  i s  s e l f  e x e c u t i n g  

and  t h a t  n o  p e t i t i o n  f o r  m o d i f i c a t i o n  i s  r e q u i r e d  t o  t a k e  t h i s  

o f f s e t .  Above a l l  t h e  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  must  b e  

r e v e r s e d  as  t o  t h e  a l l o w a n c e  o f  l e v y  and  e x e c u t i o n  o n  s t a t e  

p r o p e r t y  b y  judgment  c r e d i t o r s  w i t h  a r u l i n g  t h a t  t h e  S t a t e  o f  

F l o r i d a  i s  n o t  amenable  t o  Sec .  4 4 0 . 2 4  p r o c e e d i n g s .  

R e s p e c t f u l l y  S u b m i t t e d ,  

VERNIS & BOWLING, P .A.  
A t t o r n e y s  f o r  P e t i t i o n e r s  
2398 South  D i x i e  Highway 
M i a m i ,  F l o r i d a  33133 
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C E R T I F I C A T E  - O F  S E R V I C E  

I HEREBY C E R T I F Y  t h a t  a t r u e  and correct  copy of t h e  

f o r e g o i n g  R e p l y  B r i e f  of  P e t i t i o n e r s  o n  t h e  Merits w a s  mai led 

t h i s  2 3 r d  day  of O c t o b e r ,  1 9 8 7  t o :  

ALFRED D. B I E L E Y ,  E S Q U I R E  
B i  scayne B u i l d i n g  
1 9  West F l a g l e r  Street  
M i a m i ,  F l o r i d a  3 3 1 3 0  

V E R N I S  & BOWLING, P . A .  
A t t o r n e y s  f o r  P e t i t i o n e r s  
2 3 9 8  South D i x i e  H i g h w a y  
M i a m i ,  F l o r i d a  33133 

HBY : m j w  
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