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YK6L IMINHKY bTHTLMLNT 

P a u l  A.  W e l k e r ,  d e f e n d a n t  i n  t h e  t r i a l  c o u r t  and 

a p p e l l a n t  i n  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal,  w i l l  be 

r e f e r r e d  t o  h e r e i n  a s  R e s p o n d e n t .  The S t a t e  of F l o r i d a ,  

p l a i n t i f f  i n  t h e  t r i a l  c o u r t  a n d  a p p e l l e e  i n  t h e  F i r s t  

D i s t r i c t  Cour t  of Appeal ,  w i l l  be r e f e r r e d  t o  a s  P e t i t i o n e r .  

Refe rences  t o  t h e  t r a n s c r i p t  of t h e  r e c o r d  on a p p e a l  

w i l l  b e  d e s i g n a t e d  " ( T R  ) fo l lowed  by t h e  a p p r o p r i a t e  

page number. 

R e f e r e n c e s  t o  p e t i t i o n e r ' s  i n i t i a l  b r i e f  w i l l  b e  

d e s i g n a t e d  " ( P B  ---)" f o l l o w e d  by t h e  a p p r o p r i a t e  p a g e  

number . 
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STATEMENT OF THE CASE 

R e s p o n d e n t  w a s  c h a r g e d  b y  i n f o r m a t i o n  w i t h  

t r a f f i c k i n g  i n  more t h a n  28 grams b u t  less t h a t  200 grams of 

c o c a i n e  on December 9 ,  1 9 8 5  and a f t e r  a  t r i a l  by j u r y  on 

A p r i l  2 ,  1986 was c o n v i c t e d  of t h e  l e s s e r  i n c l u d e d  o f f e n s e  of 

s a l e ,  d e l i v e r y  o r  p o s s e s s i o n  w i t h  t h e  i n t e n t  t o  d i s t r i b u t e  

c o c a i n e .  

On May 1 3 ,  1 9 8 6 ,  r e s p o n d e n t  w a s  s e n t e n c e d  t o  

conf inement  i n  t h e  s t a t e  p r i s o n  f o r  a  t e rm of f o u r  y e a r s ,  t h e  

t r i a l  c o u r t  g i v i n g  f o u r  r e a s o n s  f o r  i t s  upward d e p a r t u r e .  

R e s p o n d e n t "  r e c o m m e n d e d  s e n t e n c e ,  a c c o r d i n g  t o  t h e  

g u i d e l i n e s ,  was any n o n - s t a t e  p r i s o n  s a n c t i o n .  A t  t h e  same 

t i m e ,  t h e  t r i a l  c o u r t  den ied  r e s p o n d e n t ' s  motion f o r  r e l e a s e  

o n  b a i l  p e n d i n g  a p p e a l  and t h e  F i r s t  D i s t r i c t  C o u r t  o f  

A p p e a l ,  on J u l y  7 ,  1 9 8 6 ,  d e n i e d  r e s p o n d e n t ' s  m o t i o n  f o r  

review of t h e  t r i a l  c o u r t ' s  d e n i a l  of b a i l  pending a p p e a l .  

On A p r i l  1, 1987,  t h e  ~ i r s t  D i s t r i c t  Court  of Appeal 

v a c a t e d  r e s p o n d e n t ' s  s e n t e n c e ,  f i n d i n g  a l l  f o u r  o f  t h e  

r e a s o n s  g iven f o r  d e p a r t u r e  a s  i n v a l i d :  Welker v.  S t a t e ,  504 

So.2d 802 ( F l a .  1st DCA 1 9 8 7 ) .  That  c o u r t  a l s o  o rde red  a  new 

t r i a l ,  f i n d i n g  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  a l l o w i n g  i n t o  

e v i d e n c e ,  o v e r  o b j e c t i o n ,  two t a p e  recorded  c o n v e r s a t i o n s  

between responden t  and a  n o n - t e s t i f y i n g  in fo rmer .  T h i s ,  t h e  

c o u r t  h e l d ,  was n o t  h a r m l e s s  e r r o r .  
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aTnTnrnnNT ur- I n n  ~ A L T D  

Respondent r e l i e s  upon t h e  f a c t s  s e t  out by the  F i r s t  

D i s t r i c t  Court of Appeal i n  Welker v.  S t a t e ,  supra.  
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SUMMARY OF THE ARGUMENT 

CERTIFIED ISSUE I 

The o n l y  way t o  f u l f i l l  t h e  S ta tement  of Purpose s e t  

o u t  i n  F1a.R.Crim.P. 3.701 and t o  harmonize t h e  d e c i s i o n s  of 

t h e  d i s t r i c t  c o u r t s  o f  a p p e a l  i s  t o  p r o h i b i t  u p w a r d  

d e p a r t u r e s  i n  drug c a s e s  based s o l e l y  on t h e  amount of t h e  

drug. The d i s c o r d a n c e  among d e c i s i o n s  is d i f f i c u l t ,  i f  n o t  

i m p o s s i b l e ,  t o  r e c o n c i l e  and o f f e r s  l i t t l e  guidance  t o  t h e  

Bench and t h e  Bar. Even i f  t h i s  Cour t  were t o  a l low upward 

d e p a r t u r e s  based on t h e  amount of d r u g s  invo lved ,  t h e  amount 

i n  t h i s  c a s e  i s  n o t  l a r g e  enough t o  w a r r a n t  a n  upward 

d e p a r t u r e .  

CERTIFIED ISSUE I1 

I n  T o l l e t t  v. S t a t e ,  272 So.2d 490 ( F l a .  1 9 7 3 ) ,  t h i s  

C o u r t  f a s h i o n e d  t h e  r u l e  t h a t  b e f o r e  a  t a p e  r e c o r d e d  

c o n v e r s a t i o n  be tween  a n  i n f o r m a n t  and a  de fendan t  w i l l  be 

a d m i t t e d  i n t o  t r i a l ,  t h e  in fo rmer  must t a k e  t h e  w i t n e s s  s t a n d  

and t e s t i f y  a s  t o  h i s  c o n s e n t  t o  t h e  t a p e d  communication. 

T h i s  r u l i n g  was based on t h e  p r i v a c y  s a f e g u a r d s  embodied i n  

Chapter  934, F l a .  S t a t .  and should  n o t  be r e v i s i t e d  because  

t h e  m e m b e r s h i p  o f  t h i s  c o u r t  h a s  c h a n g e d .  The r e c e n t  

a m e n d m e n t  t o  A r t i c l e  I ,  S e c t i o n  1 2 ,  o f  t h e  F l o r i d a  

C o n s t i t u t i o n  a d o p t i n g  f e d e r a l  s t a n d a r d s  does  n o t  r e q u i r e  a  

d i f f e r e n t  r e s u l t  b e c a u s e  T o l l e t t ,  s u p r a ,  was b a s e d  on 

4  
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s t a t u t o r y  c o n s t r u c t i o n  and r u l e s  of ev idence .  Even i f  it 

were based i n  p a r t  on c o n s t i t u t i o n a l  grounds ,  t h e  c a s e  c i t e d  

by p e t i t i o n e r ,  United S t a t e s  v. White,  91 S.Ct. 1122 ( 1 9 7 1 ) ,  

because it was a  p l u r a l i t y  o p i n i o n  and " . . .d id  n o t  r each  t h e  

i s s u e  o f  [ t h e  i n f o r m a n t ' s ]  consen t . . . " ,  is  n o t  c o n t r o l l i n g  

and shou ld  n o t  be fo l lowed  by t h i s  Cour t .  
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ARGUMENT 

C E R T I F I E D  I S S U E  I 

MAY THE AMOUNT OF DRUGS POSSESSED 
BY T H E  D E F E N D A N T  B E  U S E D  A S  A 
R E A S O N  F O R  D E P A R T U R E  FROM T H E  
S E N T E N C I N G  G U I D E L I N E S  I N  A 
PROSECUTION FOR UNLAWFUL P O S S E S S I O N  
O F  D R U G ,  AND I F  S O ,  UNDER WHAT 
C R I T E R I A  OR CONDITIONS? 

A l t h o u g h  e i g h t  grams of c o c a i n e  were found i n  t h e  

r e a r  s e a t  of t h e  v e h i c l e  r e sponden t  was i n  a t  t h e  t i m e  of h i s  

a r r e s t  ( T R  5 4 ) ,  two o t h e r  i n d i v i d u a l s  were i n  t h e  c a r  ( T R  80 )  

a n d  t h e  s t a t e  d i d  n o t  contend a t  t r i a l  t h a t  t h e  a d d i t i o n a l  

e i g h t  grams was p a r t  of t h e  charge  of t r a f f i c k i n g  ( T R  157,  

1 7 5 ) .  N e v e r t h e l e s s ,  whether  t h e  amount was 35 grams o r  42 

grams, a  d e p a r t u r e  s e n t e n c e  is  n o t  war ran ted  i n  t h i s  c a s e  and 

s h o u l d  n o t  be p e r m i t t e d  i n  any c a s e  when it is  based s o l e l y  

on t h e  amount of d rugs  invo lved .  

A s t r o n g  a r g u m e n t  c a n  b e  made t h a t  a n y  upward 

d e p a r t u r e  f o r  an o f f e n s e  i n v o l v i n g  a  c o n t r o l l e d  s u b s t a n c e  i n  

t h e  t r a f f i c k i n g  c a t e g o r i e s  c l e a r l y  i n f r i n g e s  upon t h e  

l e g i s l a t u r e ' s  d e t e r m i n a t i o n  of t h e  p e n a l t y  r a n g e s  f o r  

i n c r e a s e d  a m o u n t s  of t h e  s u b s t a n c e s  b u t ,  more i m p o r t a n t l y ,  

upward d e p a r t u r e s  i n  t h i s  a r e a  i n f r i n g e  upon j u r y  v e r d i c t s ,  

a s  it d i d  i n  t h e  c a s e  s u b  j u d i c e .  

The most  r e c e n t  o p i n i o n  f r o m  a  d i s t r i c t  c o u r t  of 

a p p e a l  d e a l i n g  w i t h  t h i s  v e r y  same i s s u e  i s  one  i n  which a  
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j u r y  pardon was a c c e p t e d  - c o n t r a r y  t o  p e t i t i o n e r ' s  p o s i t i o n 1  

- and an upward d e p a r t u r e  a f t e r  a  j u r y  v e r d i c t  of g u i l t y  of 

s i m p l e  p o s s e s s i o n  of  c o c a i n e  w h e r e i n  t h e  d e f e n d a n t  was 

charged w i t h  t r a f f i c k i n g  i n  c o c a i n e  was r e v e r s e d ,  even though 

t h e  u n c o n t r o v e r t e d  e v i d e n c e  e s t a b l i s h e d  t h a t  t h e  de fendan t  

was i n  p o s s e s s i o n  of 95 grams of coca ine :  Woods v. S t a t e ,  1 2  

F.L.W. 1791 ( 5 t h  DCA, 7 /31/87) .  

An upward d e p a r t u r e  i n  t h i s  c a s e  ( a s  i n  t h e  Woods 

c a s e ) ,  c l e a r l y  i n f r i n g e d  upon t h e  j u r y  v e r d i c t  f i n d i n g  

responden t  n o t  g u i l t y  of t r a f f i c k i n g  i n  c o c a i n e  i n  e x c e s s  of 

twen t y - e i g h t  grams. 

The c o n f u s i o n  among t h e  t r i a l  c o u r t s  and d i s t r i c t  

c o u r t s  of a p p e a l  i n  d r u g  d e p a r t u r e  s e n t e n c e s  is a  d i r e c t  

r e s u l t  o f :  

1. t h e  d i f f e r i n g  o p i n i o n s  of t h e  judges of 

t h i s  S t a t e  a s  t o  wha t  i s  a  "de -min imis"  

amount and what is  a  " l a r g e "  amount; and,  

2 .  t h a t  t h e  l e g i s l a t u r e  h a s  c r e a t e d  two 

c a t e g o r i e s  of drug o f f e n s e s :  

a .  T r a f f i c k i n g  o f f e n s e s  which a r e  

r e s t r i c t e d  t o  f i v e  d i f f e r e n t  t y p e s  

o f  c o n t r o l l e d  s u b s t a n c e s  a n d  

' ' M v s t e r i o u s l ~ ,  t h e  j u r y  e x o n e r a t e d  r e s p o n d e n t  of t h  
h a r g e  of t r a f f i c k i n g  i n  c o c a i n e . . . "  (PB 6 )  
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wherein  t h e  l e g i s l a t u r e  h a s  d e t e r -  

m i n e d  w h a t  a m o u n t s  o f  t h e s e  

s u b s t a n c e s  s h o u l d  r e s u l t  i n  more 

s e v e r e  s e n t e n c e s .  

b. N o n - t r a f f i c k i n g  o f f e n s e s  which 

i n c l u d e  a l l  t h e  r e s t  o f  t h e  

c o n t r o l l e d  s u b s t a n c e s  and where in  

t h e  s e n t e n c e  i s  t h e  same f o r  any 

amount of one  of t h e s e  s u b s t a n c e s .  

The  p l e t h o r a  o f  d e c i s i o n s  e m a n a t i n g  f r o m  d r u g -  

d e p a r t u r e  c a s e s  h a s  l e f t  a  t r a i l  o f  c o n f l i c t i n g  a n d  

c o n t r a d i c t o r y  d e c i s i o n s  from t h e  v a r i o u s  c o u r t s  of a p p e a l .  

The o n l y  way t o  harmonize t h e  d e c i s i o n s  of t h e  c o u r t s  of t h i s  

s t a t e  a n d  t o  g i v e  g u i d a n c e  t o  t h e  t r i a l  c o u r t s  i s  t o  

d i s a p p r o v e  of  any  upward d e p a r t u r e  based on t h e  amount of 

d rugs  i n  a  n a r c o t i c  case .  J u s t  a  c u r s o r y  review of some of 

t h e  d e c i s i o n s  of t h e  d i s t r i c t  c o u r t s  of a p p e a l  w i l l  s u f f i c e .  

For  example ,  i n  S t a n l e y  v. S t a t e ,  507 So.2d 1131 ( F l a .  5 t h  

DCA 1 9 8 7 ) ,  t h e  F i f t h  D i s t r i c t  C o u r t  of  Appea l  h e l d  t h a t  

p o s s e s s i o n  of n i n e t y - n i n e  pounds of mar i juana  was n o t  a  v a l i d  

r e a s o n  t o  s u p p o r t  a n  upward d e p a r t u r e  w h e r e a s  t h e  F i r s t  

D i s t r i c t  Cour t  of Appeal i n  M i t c h e l l  v. S t a t e ,  458 So.2d 1 0  

( F l a .  1st DCA 1 9 8 4 ) ,  d i sapproved  on o t h e r  grounds ,  S t a t e  v.  

W h i t f i e l d ,  487 So.2d 1045 ( F l a .  1 9 8 6 ) ,  h e l d  t h a t  p o s s e s s i o n  

of  a  b a l e  o f  m a r i j u a n a  was a  v a l i d  g r o u n d  t o  s u p p o r t  an 
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upward d e p a r t u r e .  I n  Mullen v. S t a t e ,  483 So.2d 754 ( F l a .  

5 t h  DCA 1986) , t h e  F i f t h  D i s t r i c t  Cour t  of Appeal h e l d  t h a t  

upon t h e  d e f e n d a n t ' s  c o n v i c t i o n  f o r  p o s s e s s i o n  of c o c a i n e  

w i t h  i n t e n t  t o  s e l l  o r  d e l i v e r ,  h i s  s e n t e n c e  c o u l d  b e  

aggrava ted  because  it invo lved  13 .8  grams of c o c a i n e .  On t h e  

o t h e r  hand, i n  G a l l o  v. S t a t e ,  483 So.2d 876 ( F l a .  2nd DCA 

1 9 8 6 )  , t h e  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l  h e l d  i n  a  

c o n v i c t i o n  f o r  t r a f f i c k i n g  i n  c o c a i n e  i n  e x c e s s  of 28 grams, 

15.5 grams over  t h e  t h r e s h o l d  amount was n o t  a  v a l i d  r eason  

f o r  d e p a r t u r e .  

I n  Koopman v .  S t a t e ,  507 So.2d 684 ( F l a .  2nd DCA 

1987) , t h e  c o u r t  of appea l  h e l d  t h a t  p o s s e s s i o n  and d e l i v e r y  

of  a p p r o x i m a t e l y  26 .5  grams (1 .5  grams s h o r t  of t h e  o u t e r  

l i m i t  o f  28 g r a m s )  was i n s u f f i c i e n t  t o  s u p p o r t  an upward 

d e p a r t u r e  however i n  Flournoy v. S t a t e ,  507 So2d. 668 ( F l a .  

1st DCA 1 9 8 7 ) ,  t h e  F i r s t  D i s t r i c t  Cour t  of Appeal h e l d  t h a t  

1 2 . 5  g rams  of  h e r o i n  ( 1 . 5  g rams  l e s s  t h a n  t h e  t h r e s h o l d  

amount of 14 grams) was a  v a l i d  r eason  t o  s u p p o r t  an upward 

d e p a r t u r e .  

T h a t  it is a lmos t  i m p o s s i b l e  t o  d i s t i n g u i s h  between 

c a s e s  was e v i d e n c e d  by t h e  h o l d i n g  of  t h e  F i f t h  D i s t r i c t  

C o u r t  of  Appeal i n  Banks v. S t a t e ,  12  F.L.W. 1733, o p i n i o n  

d a t e d  7/24/87, where in  it h e l d  t h a t  t h e  t r i a l  c o u r t  was i n  

e r r o r  f o r  u p w a r d l y  d e p a r t i n g  based on t h e  amount of d r u g s  

invo lved  and t h e n  c i t e d  two c a s e s  i n  which upward d e p a r t u r e s  

9  

LEVIN, WARFIELD, MIDDLEBROOKS, MABIE, THOMAS, MAYES 6 MITCHELL. P.A. 
ATTORNEYS AT LAW 

226 S. PALAFOX P.O. BOX 12308 PENSACOLA. FLORIDA 32581 



were upheld:  F lournov v. S t a t e ,  s u p r a ;  San tana  v. S t a t e ,  507 

So.2d 680 ( F l a .  2nd DCA 1 9 8 7 ) .  

A l t h o u g h  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  i n  

Flournoy,  s u p r a ,  s i t t i n g  e n  banc ,  a t t e m p t e d  t o  r e c o n c i l e  some 

o f  t h e  v a r i a n c e s  i n  t h e  s u n d r y  d e c i s i o n s  of t h e  d i s t r i c t  

c o u r t s  of  a p p e a l  and c e r t i f i e d  t o  t h i s  Court  t h e  f o l l o w i n g  

q u e s t i o n :  

MAY THE QUANTITY OF DRUGS INVOLVED I N  A CRIME 
BE A PROPER REASON TO SUPPORT DEPARTURE FROM 
THE SENTENCING GUIDELINES?, 

f i v e  of t h e  judges  c o n c u r r e d ,  t h r e e  concur red  and d i s s e n t e d ,  

J u d g e  J o a n o s  w r o t e  a  s p e c i a l  c o n c u r r i n g  o p i n i o n  and Judge 

Zehmer wrote  an o p i n i o n  c o n c u r r i n g  i n  p a r t  and d i s s e n t i n g  i n  

p a r t .  Judge Barf i e l d ,  w r i t i n g  a n o t h e r  o p i n i o n  c o n c u r r i n g  i n  

p a r t  a n d  d i s s e n t i n g  i n  p a r t ,  e x p r e s s e d  t h e  most  c o g e n t  

v iewpoin t :  

". . .I f e e l  compelled t o  admit  t h a t  t h e  h a r d e r  
o n e  t r i e s  t o  u p h o l d  t h e  t r i a l  j u d g e ' s  
d e p a r t u r e  based upon q u a n t i t y  of d r u g s ,  t h e  
more i m p o s s i b l e  s u c h  d e f e n s e  becomes." (p .  
673) 

Even  t h e  t e r m  " d e - m i n i m i s "  i s  s u b j e c t  t o  g r e a t  

v a r i a t i o n .  For example, i n  Pedraza  v. S t a t e ,  493 So.2d 1122 

( F l a .  3 r d  DCA 1 9 8 6 ) ,  t h e  T h i r d  D i s t r i c t  Court  of Appeal,  i n  a  

c o n v i c t i o n  f o r  p o s s e s s i o n  of o v e r  400 grams of c o c a i n e ,  h e l d  

t h a t  a  t o t a l  of 468 grams of c o c a i n e  was de-minimis and would 

n o t  s u p p o r t  a  d e p a r t u r e .  I n  C o r t e z  v. S t a t e ,  488 So.2d 163  

( F l a .  1st DCA 1 9 8 6 ) ,  t h e  F i r s t  Dis t r ic t  Cour t  of Appeal h e l d  
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t h a t  an a d d i t i o n a l  28 grams i n  e x c e s s  of t h e  t h r e s h o l d  amount 

of 28 grams ( t o t a l  of 56 grams) was s u f f i c i e n t  t o  s u p p o r t  an  

upward d e p a r t u r e  bu t  p o s s e s s i o n  of 170 grams of c o c a i n e ,  h e l d  

t h e  same d i s t r i c t  c o u r t  of appea l  i n  Newton v. S t a t e ,  490 

So.2d 179 ( F l a .  1st DCA 1 9 8 6 ) ,  (142 grams over  t h e  t h r e s h o l d  

amount  of 28 grams) was n o t  s u f f i c i e n t  t o  uphold an upward 

d e p a r t u r e  i n  t h e  s e n t e n c e ,  even though it was o n l y  30 grams 

l e s s  t h a n  t h e  n e x t  h i g h e r  t h r e s h o l d .  Y e t  i n  t h i s  c a s e  t h e  

s t a t e  is u rg ing  t h i s  Cour t  t o  uphold a  d e p a r t u r e  based on 7  

g r a m s  more t h a n  t h e  t h r e s h o l d  amount ,  c o n t e n d i n g  t h a t  it 

"...far e x c e e d s  t h e  t h r e s h o l d  amount n e c e s s a r y  t o  o b t a i n  a  

c o n v i c t i o n  f o r  t r a f f i c k i n g  i n  m o r e  t h a n  2 8  g r a m s  o f  

c o c a i n e , , . "  (PB 7 ,  emp. s u p . ) .  

P e t i t i o n e r ' s  r e f e r e n c e  t o  r e s p o n d e n t ' s  j u r y  v e r d i c t  

i n  t h e  c a s e  s u b  j u d i c e  a s  " m y s t e r i o u s n  is s i m i l a r  t o  t h e  

t r i a l  j u d g e ' s  d e s c r i p t i o n  o f  a  j u r y  v e r d i c t  of g u i l t y  of 

a g g r a v a t e d  b a t t e r y  i n  a  f i r s t  d e g r e e  m u r d e r  c a s e  a s  

" i l l o g i c a l n ,  a n d  i s  c l e a r l y  a n  i m p r o p e r  r e a s o n  f o r  

a g g r a v a t i n g  a n y  s e n t e n c e :  P e n d l e t o n  v .  S t a t e ,  493 So.2d 

1111, 1113 ( F l a .  1st DCA 1986) .  

I n  f a c t ,  t h i s  Cour t  reviewed an upward d e p a r t u r e  f o r  

a n  armed b u r g l a r y  c o n v i c t i o n  b a s e d  on two murder c h a r g e s  

which had been d i s m i s s e d  and had t h i s  t o  say:  

" .  . . c o n s i d e r a t i o n  o f  t h e  m u r d e r s  i n  
s e n t e n c i n g  f o r  t h e  a r m e d  b u r g l a r y  would  
r e s u l t  i n  a n  e g r e g i o u s  v i o l a t i o n  of  d u e  
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p r o c e s s  b e c a u s e  t h e  d e f e n d a n t  h a s  a l r e a d y  
b e e n  a c q u i t t e d  o f  t h e  m u r d e r s . "  S t a t e  v.  
Tyner,  506 So.2d 405, 406 ( F l a .  1987) 

What p e t i t i o n e r  i s  u r g i n g  t h i s  C o u r t  t o  do i s  t o  

a l l o w  s e n t e n c e s  based on what a  pe r son  is charqed w i t h ,  a s  

o p p o s e d  t o  what  a  p e r s o n  i s  c o n v i c t e d  f o r .  That was t h e  

e r r o n e o u s  reason ing  of t h e  t r i a l  judge i n  ~ i x o n  v. S t a t e ,  492 

So.2d 410 ( F l a .  5 t h  DCA 1986)  who a g g r a v a t e d  t h e  d e f e n d a n t ' s  

s e n t e n c e  because ,  n o t w i t h s t a n d i n g  h i s  c o n v i c t i o n  on 1 0  c o u n t s  

of t h e f t ,  he had been charged w i t h  48 c o u n t s  and t h i s  may n o t  I 
i 

be done h e l d  t h e  F i f t h  D i s t r i c t  Cour t  of Appeal: 

" R e a s o n s  f o r  d e v i a t i n g  from t h e  g u i d e l i n e s  
s h a l l  n o t  i n c l u d e  f a c t o r s  r e l a t i n g  t o  t h e  
i n s t a n t  o f f e n s e s  f o r  which c o n v i c t i o n s  have 
n o t  b e e n  o b t a i n e d .  F l a .  R . C r i m . P .  
3.701 ( d )  (11) I' ( p .  412) 

Even more on p o i n t  a r e  a  number of drug c a s e s  where in  I 
t h e  d e f e n d a n t s  were charged w i t h  t r a f f i c k i n g  o f f e n s e s  b u t  t h e  1 
j u r y  v e r d i c t s  w e r e  f o r  l e s s e r  i n c l u d e d  n o n - t r a f f i c k i n g  

o f f e n s e s  a n d  i n  a l l  c a s e s  t h e  d e p a r t u r e  s e n t e n c e s  w e r e  

r e v e r s e d :  

Woods V .  S t a t e ,  1 2  F.L.W. 1 7 9 1  ( 5 t h  DCA 
7 /31/87 ) , ~ e f e n d a n t  c o n v i c t e d  of p o s s e s s i o n  
o f  c o c a i n e  ( e v i d e n c e  showed 95 grams of  
c o c a i n e )  . 
G a r c i a  v. S t a t e ,  504 So.2d 494 ( F l a .  3 r d  DCA 
1 9 8 7  ) , Defendan t  c o n v i c t e d  of p o s s e s s i o n  of 
c o c a i n e  ( e v i d e n c e  showed over  400 grams of 
c o c a i n e )  . 
V i c n a i r  v .  S t a t e ,  5 0 1  So.2d 755  ( F l a .  5 t h  
1987  ) , Defendan t  c o n v i c t e d  of p o s s e s s i o n  of 
c o c a i n e  ( e v i d e n c e  s h o w e d  9 8 5  g r a m s  o f  
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cocaine) . 
J u s t  a s  it is  improper t o  thwart  t h e  benef i t  t o  t h e  

d e f e n d a n t  of a  j u r y  v e r d i c t ,  i t  i s  improper t o  t h w a r t  a  

defendant ' s  benef i t  from a p lea  bargain. I n  Brown v. S t a t e ,  

487 So.2d 1158 (Fla .  5 th  DCA 1986),  the  defendant was charqed 

with s a l e  of cocaine and possession of cocaine (two counts) 

and p u r s u a n t  t o  a  p l e a  b a r g a i n ,  he pleaded g u i l t y  t o  t h e  

p o s s e s s i o n  count  and t h e  s t a t e  d i smissed  t h e  s a l e  count. 

When t h e  t r i a l  c o u r t  a g g r a v a t e d  t h e  d e f e n d a n t  ' s sentence 

because of h i s  involvement i n  a  "...drug s e l l i n g  opera t ion  a s  

opposed t o  simple possessionn,  t h e  d i s t r i c t  cour t  of appeal 

reversed,  holding, i n  p a r t :  

" I t  i s  u n f a i r  f o r  appe l l an t  t o  be punished 
f o r  an o f f e n s e  which was d i smissed . "  ( p .  
1159) 

P e t i t i o n e r  u s e s  t h e  same t a c t i c  i n  t h i s  appeal i n  

t r y i n g  t o  uphold respondent s sentence by r a t i o n a l i z i n g  t h a t  

t h e  sentence of four years  imprisonment was imposed ". . . in a  

d e l i b e r a t e  e f f o r t  t o  e q u a t e  r e s p o n d e n t ' s  punishment a s  

c l o s e l y  a s  p o s s i b l e  t o  a  defendant g u i l t y  of s e l l i n g  more 

than 28 grams of cocaine." (PB 1 2 ) .  J u s t  a s  it was i n  the  

Brown c a s e ,  it i s  improper and unfa i r  t o  punish respondent 

f o r  an offense of which he was acqui t ted .  

The o n l y  way t o  bring some degree of c e r t a i n t y  and 

s i m i l a r i t y  t o  t h e  sentences imposed by t h e  t r i a l  judges of 

t h i s  S t a t e  and a t  t h e  same time t o  " . . .e l iminate  unwarranted 
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v a r i a t i o n  i n  t h e  s e n t e n c i n g  p r o c e s s  b y  r e d u c i n g  t h e  

s u b j e c t i v i t y  i n  i n t e r p r e t i n g  s p e c i f i c  o f f e n s e  - and o f f e n d e r  

- r e l a t e d  c r i t e r i a . .  . " 2  is  by p r o h i b i t i n g  d e p a r t u r e s  i n  drug 

c a s e s  based s o l e l y  on t h e  amount of t h e  drug.  

S ta tement  of purpose ,  F1a.R.Crim.P. 3.701 ( b )  
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ARGUMENT 

CERTIFIED ISSUE I1 

HAS THE REQUIREMENT, ENUNCIATED I N  
T O L L E T T  V.  STATE, 272 So.2d 490 
( F l a .  1 9 7 3 )  , THAT CONSENT TO THE 
TAPING OF A CONVERSATION MUST BE 
ESTABLISHED BY THE TESTIMONY OF THE 
PERSON W H O  CONSENTED, B E E N  
SUPERSEDED BY THE 1982 AMENDMENT TO 
A R T I C L E  I ,  SECTION 1 2 ,  OF T H E  
F L O R I D A  CONSTITUTION AND U N I T E D  
STATES SUPREME C O U R T  DECISIONS 
CONSTRUING THE FOURTH AMENDMENT TO 
THE FEDERAL CONSTITUTION? 

Over o b j e c t i o n ,  t h e  t r i a l  c o u r t  p e r m i t t e d  t h e  j u r y  t o  

h e a r  t a p e  r e c o r d i n g s  of  two t e l e p h o n e  c o n v e r s a t i o n s  - t h e  

i n i t i a l  c o n t a c t s  - between responden t  and a  n o n - t e s t i f y i n g  

in fo rmer  (TR 37 ,  38, 4 1 ) .  A s  a rgued t o  t h e  t r i a l  c o u r t  (TR 

2 5 ,  e t  s e q . )  t h e  n o n - t e s t i f y i n g  i n f o r m e r  must  t a k e  t h e  

w i t n e s s  s t a n d  and t e s t i f y  a s  t o  h i s  consen t  a s  a  n e c e s s a r y  

p r e d i c a t e  t o  t h e  a d m i s s i b i l i t y  of t h e  t a p e  r e c o r d i n g s .  T h i s  

is even more of a  r equ i rement  when, a s  h e r e ,  t h e  i d e n t i t y  of 

t h e  i n f o r m e r  was n o t  d i s c l o s e d  a t  p r e - t r i a l  d e p o s i t i o n  (TR 

196,  1 9 7 ) .  A t  t r i a l ,  t h e  p o l i c e  o f f i c e r  d i s c l o s e d  t h e  name 

of t h e  c o n f i d e n t i a l  in fo rmer  (TR 21) however he d i d  n o t  know 

where t h e  informer  was a t  t h e  t ime  of t h e  t r i a l  (TR 2 3 ) .  

T h i s  i s s u e  was f i r s t  c o n s i d e r e d  by t h i s  C o u r t  i n  

T o l l e t t  v .  S t a t e ,  272 So.2d 490 ( F l a .  1973)  wherein t h i s  

C o u r t  d i s c u s s e d  t h e  p r i v a c y  s a f e g u a r d s  of S e c t i o n  934. ( 4 ) ,  

F l a .  S t a t . :  
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" I t  i s  our  view t h a t  t h i s  language shou ld  n o t  
be i n t e r p r e t e d  t o  o b v i a t e  t h e  n e c e s s i t y  of a  
p o l i c e  o f f i c e r  s e c u r i n g  a  w a r r a n t ,  u n l e s s  one  
o f  t h e  p a r t i e s  has  g i v e n  c o n s e n t  which must 
b e  shown t h r o u g h  p r o p e r  t e s t i m o n y  - n o t  
hea r say . "  (p.  494) 

T h i s  C o u r t  t h e n  f a s h i o n e d  t h e  r u l e  t h a t  t h e  

p a r t i c i p a n t  t o  a  r e c o r d i n g  must t e s t i f y  a s  t o  h i s  c o n s e n t  

and,  i f  n o t :  

" . . . i t  e l i m i n a t e s  an a c c u s e d ' s  o p p o r t u n i t y  t o  
cross-examine t h e  a l l e g e d  in fo rmant  and opens  
t h e  d o o r  f o r  a d m i s s i o n  o f  a n  a l l e g e d  
p a r t i c i p a n t  i n  a  c o m m u n i c a t i o n  who i s  n o t  
p r o d u c e d  a s  a  w i t n e s s .  G e n e r a l l y ,  i t  
f u r t h e r s  t h e  i n v a s i o n  of  p r i v a c y  by t h e  
p o l i c e ,  e n c o u r a g e s  wi re - t app ing ,  ent rapment  
and  m a n u f a c t u r e d  e v i d e n c e . "  ( p .  495;  emp. 
sup.  

T h i s  C o u r t  s h o u l d  b e a r  i n  mind t h a t  r e s p o n d e n t ' s  

d e f e n s e  i n  t h e  t r i a l  c o u r t  was ent rapment  and it was a c c e p t e d  

by t h e  j u r y ,  a t  l e a s t  t o  t h e  t r a f f i c k i n g  charge .  

S i n c e  T o l l e t t ,  S e c t i o n  934.03 ( 2 )  ( d )  , F l a .  S t a t .  

( 1 9 7 3 ) ,  has  been amended, however t h e  p r i n c i p l e  s u r v i v e s :  

" T o l l e t t  v .  S t a t e . .  . c o n s t r u e d  t h i s  s t a t u t e  
a n d  A r t i c l e  I ,  S .  1 2  o f  t h e  F l o r i d a  
C o n s t i t u t i o n  t o  p e r m i t  t h e  i n t r o d u c t i o n  i n t o  
e v i d e n c e  o f  a n  i n t e r c e p t e d  c o m m u n i c a t i o n  
w h e r e  (1)  o n e  p a r t y  c o n s e n t e d  t o  t h e  
i n t e r c e p t  a n d  ( 2 )  t h e  c o n s e n t i n g  p a r t y  
t e s t i f i e d  a t  t r i a l  t h a t  c o n s e n t  had b e e n  
g iven .  The f i r s t  h o l d i n g  i n  T o l l e t t  has  been 
m o d i f i e d  by amendment t o  t h e  s t a t u t e ;  t h e  
second remains  v i a b l e .  " Chiarenza  v. S t a t e ,  
406 So.2d 66 ( F l a .  4 t h  DCA 1 9 8 1 ) ,  p e t .  f o r  
r ev .  den . ,  413 So.2d 875 ( F l a .  1982) 

P e t i t i o n e r  r e c o g n i z e s  t h e  requi rement  from T o l l e t t  

b u t  c o n t e n d s  it was a b r o g a t e d  by t h e  r e c e n t  amendment t o  
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A r t i c l e  I ,  S e c t i o n  1 2  of t h e  F l o r i d a  C o n s t i t u t i o n  a d o p t i n g  

f e d e r a l  s t a n d a r d s  and p o i n t s  t o  t h e  d e c i s i o n  of t h e  Uni ted  

S t a t e s  Supreme Cour t  i n  Uni ted  S t a t e s  v. White,  91 S.Ct. 1122 

( 1 9 7 1 )  a s  r e q u i r i n g  a  d i f f e r e n t  r e s u l t  today.  The F i r s t  

D i s t r i c t  C o u r t  o f  Appea l  r e j e c t e d  t h a t  a r g u m e n t  i n  i t s  

h o l d i n g  below, n o t i n g :  

" I n  T o l l e t t  t h e  F l o r i d a  S u p r e m e  C o u r t  
c o n s i d e r e d ,  and r e j e c t e d ,  t h e  argument t h a t  
t h e  p l u r a l i t y  h o l d i n g  i n  W h i t e  w a s  
c o n t r o l l i n g .  F i r s t ,  n o t i n g  t h a t  A r t i c l e  I ,  
S e c t i o n  1 2  , e x p r e s s l y  p r o t e c t s  a g a i n s t  ' t h e  
u n r e a s o n a b l e  i n t e r c e p t i o n  o f  p r i v a t e  
c o m m u n i c a t i o n s  by any  means ,  ' w h e r e a s  t h e  
f e d e r a l  c o n s t i t u t i o n  c o n t a i n s  no  s u c h  
e x p l i c i t  p r o v i s i o n ,  t h e  c o u r t  concluded t h a t  
' I n  F l o r i d a ,  a t  l e a s t ,  t h e  p r o t e c t i o n  of  
p r i v a c y  i n  t h e  a r e a  of  c o m m u n i c a t i o n s  i s  
c o n s t i t u t i o n a l l y  m a n d a t e d  i n  e x p r e s s  
l a n g u a g e .  T h i s  c o u r t  is  n o t  a t  l i b e r t y  t o  
r e l a x  t h i s  p r o t e c t i o n  a f f o r d e d  by t h e  s t a t e  
c o n s t i t u t i o n . '  272 So.2d a t  493. The c o u r t  
a l s o  d i s c u s s e d  S e c t i o n  934 . 0 1 ( 4 ) ,  F l o r i d a  
S t a t u t e s  which  s e r v e s  t o  f u r t h e r  implement 
t h e  quo ted  c o n s t i t u t i o n a l  r i g h t  .... The c o u r t  
t h e n  h e l d  t h a t  t h e  ' c o n s e n t '  r e q u i r e d  by t h e  
s t a t u t e  ' m u s t  b e  shown t h r o u g h  p r o p e r  
t e s t i m o n y  - n o t  h e a r s a y '  .... The supreme  
c o u r t ' s  d e c i s i o n  i n  T o l l e t t  a p p e a r s  t o  be 
b a s e d  o n  i t s  i n t e r p r e t a t i o n  o f  t h e  
c o n s t i t u t i o n ,  i t s  c o n s t r u c t i o n  of  C h a p t e r  
934, and on g e n e r a l  r u l e s  of evidence .  There 
i s  no a c c e p t a b l e  b a s i s  f o r  conc lud ing  t h a t  
T o l l e t t  i s  a  p u r e l y  c o n s t i t u t i o n a l  d e c i s i o n  
which was superceded by t h e  1982 amendment t o  
t h e  F l o r i d a  C o n s t i t u t i o n .  That  amendment d i d  
n o t  r e q u i r e  t h a t  F l o r i d a  g e n e r a l  r u l e s  of 
e v i d e n c e  be  c o n s t r u e d  i n  a c c o r d a n c e  w i t h  
d e c i s i o n s  of t h e  Uni ted  S t a t e s  Supreme Cour t ,  
n o r  d i d  i t  p r e v e n t  o u r  supreme  c o u r t  from 
s e t t i n g  e v i d e n t i a r y  r e q u i r e m e n t s  f o r  proof of 
consen t  under  Chapter  934, F l o r i d a  S t a t u t e s . "  
Welker v. S t a t e ,  504 So.2d 802, 806 ( F l a .  1st 
DCA 1987) 
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E v e n  i f  t h e  T o l l e t t  d e c i s i o n  w a s  b a s e d  o n  a  

c o n s t i t u t i o n a l  r a t i o n a l e ,  t h e  F i r s t  D i s t r i c t  Cour t  of Appeal 

p o i n t e d  o u t  t h a t  t h e  Supreme C o u r t ' s  d e c i s i o n  i n  W h i t e ,  

s u p r a ,  would n o t  e s t a b l i s h  a  b i n d i n g  r u l e  f o r  t h e  c o u r t s  of 

t h i s  S t a t e  t o  f o l l o w  because  o n l y  f o u r  j u s t i c e s  j o i n e d  t h e  

p l u r a l i t y  o p i n i o n  W h i t e  and t h a t  n o t  

s u f f i c i e n t l y  d e f i n i t i v e  d e c i s i o n  t o  o v e r r u l e  a  c o n t r a r y  

F l o r i d a  Supreme Court  d e c i s i o n  ( a t  p. 8 0 7 ) .  

Judge Smith,  i n  a  s p e c i a l l y  c o n c u r r i n g  o p i n i o n ,  s e e s  

c o n f l i c t  b e t w e e n  t h e  T o l l e t t  r e q u i r e m e n t  a n d  t h e  

a p p l i c a t i o n  of  t h e  p r i n c i p l e  from Uni ted  S t a t e s  v. White ,  

s u p r a ,  u n d e r  t h e  r e c e n t  a m e n d m e n t  t o  t h e  F l o r i d a  

C o n s t i t u t i o n ,  because  t h a t  amendment: 

". . . s p e c i f i e s  o n l y  one c o n d i t i o n  under which 
t h e  e v i d e n c e  s h a l l  n o t  be a d m i s s i b l e ,  i . e . ,  
i f  i t  would be i n a d m i s s i b l e  under  d e c i s i o n s  
of t h e  Uni ted  S t a t e s  Supreme Cour t .  I t  does  
n o t  p r e c l u d e  t h e  a p p l i c a t i o n  of o t h e r  r e a s o n s  
f o r  i n a d m i s s i b i l i t y ,  s u c h  a s  nonconformity 
w i t h  r u l e s  o f  e v i d e n c e  o r  p r o c e d u r e s  
e s t a b l i s h e d  by t h e  c o u r t  t o  e f f e c t u a t e  t h e  
u s e s  and  p u r p o s e s  of s t a t u t o r y  p r o v i s i o n s . "  

( P O  808) 

I t  is c l e a r  t h a t  t h e  Uni ted  S t a t e s  Supreme Cour t  l e f t  

t h e  d o o r  o p e n  f o r  n o n - c o n s t i t u t i o n a l  b a r r i e r s  t o  t h e  

admiss ion  of t a p e  r e c o r d i n g s  i n  t h e  absence  of t h e  in fo rmer :  

" [The informer  s ]  u n a v a i l a b i l i t y  a t  t r i a l  and 
p r o f f e r i n g  t h e  t e s t i m o n y  of o t h e r  a g e n t s  may 
r a i s e  e v i d e n t i a r y  problems o r  pose  i s s u e s  of 
p r o s e c u t o r i a l  misconduct  w i t h  r e s p e c t  t o  t h e  
i n f o r m e r  s d i s a p p e a r a n c e ,  b u t  t h e y  do n o t  
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a p p e a r  c r i t i c a l  t o  d e c i d i n g  w h e t h e r  p r i o r  
e v e n t s  i n v a d e d  t h e  d e f e n d a n t  ' s F o u r t h  
Amendment r i g h t s . "  (White,  p. 1127) 

I n  o t h e r  w o r d s ,  a s  Judge Smith r a t i o n a l i z e d  below, 

e v e n  i f  White a p p l i e s  by v i r t u e  of t h e  r e c e n t  amendment t o  

t h e  F l o r i d a  C o n s t i t u t i o n ,  it '.. .does n o t  p u r p o r t  t o  o r d a i n  a  

c a r t e  b l a n c h e  r u l e  o f  a d m i s s i b i l i t y  f o r  a l l  e v i d e n c e  

p r o f f e r e d  i n  t h e  t r i a l  of c r i m i n a l  c a s e s ,  r e g a r d l e s s  of a l l  

o t h e r  c o n s i d e r a t i o n s . '  ( p .  8 0 8 ) .  G r a n t e d  t h a t  i f  t h e  

d e c i s i o n  of t h i s  Cour t  i s  bound by t h e  a p p l i c a t i o n  of Uni ted  

S t a t e s  v.  W h i t e ,  s u p r a ,  even s o  it would n o t  p r o h i b i t  t h e  

e v i d e n t i a r y  requ i rement  f a s h i o n e d  by t h i s  Cour t  i n  T o l l e t t ,  

s u p r a .  

Because it was tucked  away i n  a  f o o t n o t e  i n  t h e  White 

o p i n i o n  p e t i t i o n e r  h a s  o v e r l o o k e d  - and  p e r h a p s  even t h e  

F i r s t  D i s t r i c t  Cour t  of Appeal below - t h e  f o l l o w i n g  language 

which  should  be d i s p o s i t i v e  of p e t i t i o n e r  ' s c o n t e n t i o n  t h a t  

White d i c t a t e s  a  d i f f e r e n t  r e s u l t :  

"White a r g u e s  t h a t  Jackson ,  though a d m i t t e d l y  
c o g n i z a n t  ' of t h e  p resence  of t r a n s m i t t i n g  

d e v i c e s  on h i s  p e r s o n ,  d i d  n o t  v o l u n t a r i l y  
c o n s e n t  t h e r e t o .  Because t h e  c o u r t  below d i d  
n o t  r each  t h e  i s s u e  of J a c k s o n ' s  c o n s e n t ,  we 
d e c l i n e  t o  d o  s o .  S i m i l a r l y ,  we do n o t  
c o n s i d e r  White '  s c l a i m  t h a t  t h e  Government 's 
a c t i o n s  v i o l a t e d  s t a t e  law." United S t a t e s  
v. White,  s u p r a ,  a t  f n .  1. 

The i s s u e  i n  W h i t e  was n o t  w h e t h e r  o r  n o t  a  t a p e  

r e c o r d i n g  of a  c o n v e r s a t i o n  between a  n o n - t e s t i f y i n g  w i t n e s s  
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and t h e  d e f e n d a n t  cou ld  be a d m i t t e d  i n t o  ev idence  a t  t r i a l  

w i t h o u t  t h e  n o n - t e s t i f y i n g  w i t n e s s  t e s t i f y i n g  a s  t o  h i s  

c o n s e n t  b u t  r a t h e r ,  c o u l d  t h e  t a p e  r e c o r d i n g  i t s e l f  be 

i n t r o d u c e d  w i t h o u t  t h e  n o n - t e s t i f y i n g  w i t n e s s .  I n  o t h e r  

w o r d s ,  t h e r e  was  no  c o n s i d e r a t i o n ,  c o n s t i t u t i o n a l  o r  

o t h e r w i s e ,  a s  t o  t h e  c o n s e n t  i s s u e .  A t  t h e  t r i a l ,  t h e  

o b j e c t i o n  t o  t h e  i n t r o d u c t i o n  of t h e  t a p e  r e c o r d i n g s  was 

b a s e d  on t h e  c o n t e n t i o n  t h a t  t h e y  v i o l a t e d  t h e  F o u r t h  and 

F i f t h  Amendments t o  t h e  f e d e r a l  c o n s t i t u t i o n  - n o t  a  s t a t u t e  

s p e c i f i c a l l y  d e a l i n g  w i t h  t h e  s u b j e c t  - and  t h e  i s s u e  

c o n s i d e r e d  by t h e  S e v e n t h  C i r c u i t  Court  of Appeals was a s  

f o l l o w s :  

" T h e  c e n t r a l  i s s u e  p r e s e n t e d  i s  w h e t h e r  
d e f e n d a n t  W h i t e ' s  f o u r t h  amendment r i g h t s ,  
p r o t e c t i n g  him a g a i n s t  governmental i n t r u s i o n  
by u n r e a s o n a b l e  s e a r c h  and  s e i z u r e ,  were  
i n f r i n g e d  when t h e  G o v e r n m e n t  n a r c o t i c s  
a g e n t s  e l e c t r o n i c a l l y  i n t e r c e p t e d  h i s  p r i v a t e  
c o n v e r s a t i o n s .  " United  S t a t e s  v.  White,  405 
F.2d 838, 842 ( 7 t h  C i r .  1969) 

I t  i s  t h e r e f o r e  abundan t ly  c l e a r  t h a t  t h e  p r i n c i p l e  

of law f a s h i o n e d  by t h i s  Cour t  i n  T o l l e t t  v.  S t a t e ,  s u p r a ,  is  

c o n t r o l l i n g  a n d  s h o u l d  n o t  b e  r e v i s i t e d  b e c a u s e ,  a s  

p e t i t i o n e r  c o n t e n d s ,  membersh ip  of  t h i s  C o u r t  h a s  s i n c e  

changed : 

" I n  t h e  c o n s t r u c t i o n  of s t a t u t e s ,  t h e  r u l e  i s  
a l m o s t  i n v a r i a b l y  t o  adhere  t o  t h e  d o c t r i n e  
of s t a r e  d e c i s i s ,  s i n c e  it i s  of t h e  utmost  
i m p o r t a n c e  t h a t  t h e  s t a t u t o r y  l a w  be  o f  
c e r t a i n  meaning and f i x e d  i n t e r p r e t a t i o n .  I t  
h a s  been s a i d  t h a t  a  c o u r t  of h i g h e s t  r e s o r t  
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w i l l  n o t  o v e r r u l e  one of i t s  p r i o r  d e c i s i o n s  
c o n s t r u i n g  a  s t a t u t e  where  t h e  l e g i s l a t u r e  
has  h e l d  s e v e r a l  s e s s i o n s  s i n c e  such d e c i s i o n  
w i t h o u t  modifying o r  amending t h e  s t a t u t e ,  a s  
i t  may p r o p e r l y  b e  c l a i m e d  t h a t  t h e  
l e g i s l a t u r e  has  a c q u i e s c e d  i n  t h e  d e c i s i o n .  
A d e c i s i o n  c o n s t r u i n g  a  s t a t u t e  becomes 
a l m o s t  a  r u l e  of  p r o p e r t y ,  a n d  s h o u l d  b e  
fo l lowed  by t h e  c o u r t s ,  l e a v i n g  any p o s s i b l e  
c h a n g e  t h e r e i n  t o  l e g i s l a t i v e  a c t i o n . "  1 3  
F la . Ju r .2ndI  C o u r t s  and Judqes ,  S e c t i o n  140,  
p. 265 

The c o n s t r u c t i o n  of t h i s  s t a t u t e  by t h i s  Cour t  h a s  

been c o n s i s t e n t  and c l e a r :  

"The h i s t o r y  and r e c e n t  amendments t o  c h a p t e r  
934 demons t ra te  t h a t  t h e  a c t  was i n t e n d e d  t o  
a f f o r d  b r o a d  p r o t e c t i o n  t o  p r i v a t e  
c o m m u n i c a t i o n s . "  S t a t e  v .  T s a v a r i s ,  394 
S0.2d 418, 422 ( F l a .  1981) 

There  is  n o t  now any reason  t o  t a k e  away any of t h e  

p r o t e c t i o n s  a f f o r d e d  b y  t h a t  s t a t u t e  t o  p r i v a t e  

communications by o v e r r u l i n g  T o l l e t t  v.  S t a t e ,  s u p r a .  
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CONCLUSION 

A s  t o  C e r t i f i e d  I s s u e  #1, r e s p o n d e n t  r e s p e c t f u l l y  

u r g e s  t h i s  C o u r t  t o  a p p r o v e  t h e  d e c i s i o n  of t h e  F i r s t  

D i s t r i c t  Cour t  of Appeal  below and ,  f u r t h e r ,  t o  p r o h i b i t  

depa r tu re s  i n  drug cases  which a r e  based s o l e l y  on t h e  amount 

of t h e  drug. 

A s  t o  C e r t i f i e d  I s s u e  # 2 ,  r e s p o n d e n t  r e s p e c t f u l l y  

urges  t h i s  Court t o  aga in  approve t h e  dec i s ion  of t h e  F i r s t  

D i s t r i c t  Cour t  of Appeal  and t o  r e a f f i r m  t h e  requirement 

fashioned by t h i s  Court i n  T o l l e t t  v. S t a t e ,  supra.  
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