
" .- 
TI. 

i 

I N  THE SUPREME COURT OF FLORIDA / 

CASE N O .  7 0 , 5 2 2  

D ISTRICT  COURT OF APPEAL 

THIRD D ISTRICT  - N O .  8 6 - 1 2 4 8 .  

THE STATE OF FLORIDA, 

P e t i t i o n e r ,  

v S .  

HECTOR SALLATO, 

R e s p o n d e n t .  

O N  PET IT ION FOR DISCRETIONARY R E V I E W  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

RESPONSE BRIEF OF RESPONDENT O N  MERITS 

BENNET LAPIDUS, ESQ. 

MALMAN, DEFABIO & LAPIDUS 
1320  S o u t h  D i x i e  H i g h w a y ,  S u i t e  2 8 0  
C o r a l  G a b l e s ,  FL 3 3 1 4 6  
( 3 0 5 )  6 6 7 - 3 8 8 8  



T A B L E  OF CONTENTS 

T A B L E  OF C I T A T I O N S  ..................................... 
I N T R O D U C T I O N  ........................................... 
STATEMENT OF THE CASE AND FACTS ........................ 
I S S U E  ON APPEAL  ........................................ 
SUMMARY OF THE ARGUMENT ................................ 
ARGUMENT ............................................... 
CONCLUSION ............................................. 
C E R T I F I C A T E  OF S E R V I C E  ................................. 



T A B L E  O F  C I T A T I O N S  

C A S E  

S T A T E  v s .  G I N E B R A ,  - 
1 2  F.L .W.  322  ( F l a  J u l y  2 ,  1 9 8 7 )  

PAGE 



INTRODUCTION 

Petitioner, the State of Florida, was the Appellant in the 

Third District Court of Appeal of Florida and the prosecution in 

the trial court. The Respondent, Hector Sallato, was the 

Appellee in the Third District Court of Appeal and the Defendant 

in the trial court. The parties will be referred to as they 

stand before this Court. The symbol "R" will be usedto 

designate the Record on Appeal and the symbol "TR" will be used 

to designate the transcript of the lower court proceedings. The 

Appendix to this brief contains a copy of the Appellee's Brief in 

the Third District Court of Appeal. All emphasis is supplied 

unless the contrary is indicated. 



STATEMENT OF THE CASE A N D  FACTS 

R e s p o n d e n t ,  H e c t o r  S a l l a t o  a c c e p t s  t h e  P e t i t i o n e r ' s  

S t a t e m e n t s  o f  t h e  Case and  F a c t s .  



I S S U E  ON A P P E A L  

WHETHER T R I A L  C O U N S E L ' S  F A I L U R E  T O  C O R R E C T L Y  A D V I S E  T H E  A L I E N  
R E S P O N D E N T  OF T H E  C O L L A T E R A L  C O N S E Q U E N C E  O F  D E P O R T A T I O N  A F T E R  T H E  
R E S P O N D E N T  A F F I R M A T I V E L Y  A S K E D  A B O U T  T H O S E  C O N S E Q U E N C E S  RENDERED 
T H E  R E S P O N D E N T ' S  G U I L T Y  P L E A  I N V O L U N T A R Y ?  



S U M M A R Y  OF T H E  A R G U M E N T  

T h e  t r i a l  c o u r t  w a s  c o r r e c t  in g r a n t i n g  t h e  D e f e n d a n t ' s  

M o t i o n  t o  V a c a t e  P l e a  f o r  t h e  r e a s o n s  s p e c i f i e d  in h i s  w r i t t e n  

o r d e r  a s  w e l l  a s  t h e  i n v o l u n t a r y  n a t u r e  o f  t h e  n e g o t i a t e d  plea. 



TRIAL  COUNSEL'S FAILURE TO CORRECTLY ADVISE 
THE AL IEN RESPONDENT OF THE COLLATERAL 
CONSEQUENCE OF DEPORTATION AFTER THE 
RESPONDENT AFFIRMATIVELY ASKED ABOUT THOSE 
CONSEQUENCES MADE THE DEFENDANT'S PLEA 
INVOLUNTARY PURSUANT TO THE FRCrP 3 .172 .  

The  R e s p o n d e n t  w o u l d  i n c o r p o r a t e  b y  r e f e r e n c e  h i s  a r g u m e n t  

c o n t a i n e d  i n  t h e  B r i e f  o f  A p p e l l e e  f i l e d  i n  t h e  T h i r d  D i s t r i c t  

C o u r t  o f  A p p e a l .  ( S e e  A p p e n d i x )  

F u r t h e r m o r e ,  R e s p o n d e n t  w o u l d  n o t e  t h a t  t h e  t r i a l  c o u r t  

b a s e d  t h e  O r d e r  V a c a t i n g  P l e a  on  t h e  D e f e n d a n t ' s  M o t i o n  t o  V a c a t e  

P l e a  w h i c h  r e l i e d  o n  FRCrP 3 .850  ( R . 7 ) .  

The  r e a s o n  why t h i s  c a s e  d i f f e r s  f r o m  S t a t e  v s .  G i n e b r a ,  1 2  

F.L.W. 3 2 2  ( F l a .  J u l y  2 ,  1 9 8 7 )  i s  t h a t  M r .  S a l l a t o  a f f i r m a t i v e l y  

a s k e d  a n d  r e c e i v e d  a  l e g a l  r e s p o n s e  t o  h i s  q u e s t i o n  r e g a r d i n g  t h e  

p o s s i b i l i t y  o f  d e p o r t a t i o n  a n d  t h a t  M r .  S a l l a t o  r e l i e d  o n  t h a t  

r e s p o n s e  i n  m a k i n g  h i s  d e c i s i o n  n o t  t o  g o  t o  t r i a l  ( S e e  R . 2 - 4 ) .  

How c o u l d  M r .  S a l l a t o ' s  p l e a  b e  deemed k n o w i n g l y ,  i n t e l l i g e n t l y ,  

a n d  v o l u n t a r i l y  made i f  h e  was m i s i n f o r m e d  a n d  i m p r o p e r l y  a d v i s e d  

o f  t h e  d e p o r t a t i o n  c o n s e q u e n c e s  o f  h i s  p l e a  a n d  s o l e l y  a s  a  

r e s u l t  o f  t h e  D e f e n d a n t ' s  a t t o r n e y ' s  i m p r o p e r  a d v i c e  t h e  

D e f e n d a n t  p l e a d  g u i l t y ?  ( S e e  A p p e n d i x - B r i e f  o f  A p p e l l e e )  

T h e r e f o r e ,  i t  i s  t h e  R e s p o n d e n t ' s  p o s i t i o n  t h a t  t h e  f a c t s  o f  

t h i s  c a s e  d i f f e r  f r o m  t h o s e  i n  S t a t e  v s .  G i n e b r a ,  s u p r a ,  



and that the opinion of t h e  Third District Court of Appeal should 

be affirmed. 



CONCLUSION - 

B a s e d  u p o n  t h e  f o r e g o i n g  f a c t s  a n d  r e a s o n s ,  t h e  T h i r d  

D i s t r i c t  C o u r t  o f  A p p e a l  was c o r r e c t  i n  a f f i r m i n g  t h e  d e c i s i o n  i f  

t h e  t r i a l  c o u r t  g r a n t i n g  t h e  R e s p o n d e n t ' s  M o t i o n  t o  V a c a t e  P l e a .  
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