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STATEMENT O F  THE CASE 

I n  t h i s  B r i e f ,  t h e  C i r c u i t  C o u r t  o f  t h e  S i x t h  J u d i c i a l  

C i r c u i t  o f  F l o r i d a  i n  a n d  f o r  P a s c o  Coun ty ,  F l o r i d a ,  w i l l  b e  

r e f e r r e d  t o  as t h e  T r i a l  C o u r t .  The D i s t r i c t  C o u r t  o f  Appea l  o f  

F l o r i d a ,  Second  D i s t r i c t ,  w i l l  b e  r e f e r r e d  t o  a s  t h e  Lower C o u r t .  

R i c h l a n d  Grove & C a t t l e  Company, I n c . ,  a F l o r i d a  c o r p o r a t i o n ,  t h e  

owner  o f  t h e  r e a l  e s t a t e  which  w a s  t h e  s u b j e c t  mat ter  o f  t h e  

c l a i m e d  r e a l  e s t a t e  commis s ion ,  a n d  which  i s  t h e  A p p e l l a n t  h e r e  

a n d  t h e  D e f e n d a n t  i n  t h e  T r i a l  C o u r t  w i l l  b e  r e f e r r e d  t o  as t h e  

Owner. F o l l o w i n g  o r a l  a r g u m e n t  i n  t h e  Lower C o u r t ,  a Notice o f  

S u b s t i t u t i o n  o f  P a r t i e s  w a s  f i l e d  on  b e h a l f  o f  t h e  A p p e l l e e ,  

s u b s t i t u t i n g  Judy  J .  E a s t e r l i n g  as  P e r s o n a l  R e p r e s e n t a t i v e  o f  t h e  

E s t a t e  o f  Thomas A.  E a s t e r l i n g  as A p p e l l e e  i n  p l a c e  o f  Tom 

E a s t e r l i n g ,  who d i e d  f o l l o w i n g  o r a l  a rgumen t .  I n  t h i s  B r i e f ,  t h e  

A p p e l l e e ,  J u d y  J. E a s t e r l i n g ,  w i l l  be r e f e r r e d  t o  as t h e  B r o k e r .  

R e f e r e n c e  t o  t h e  r e c o r d  on  a p p e a l  w i l l  b e  r e f e r r e d  t o  by  t h e  

symbol  "R" f o l l o w e d  by  t h e  p a g e  number,  a n d  r e f e r e n c e  t o  t h e  

a p p e n d i x  w i l l  b e  r e f e r r e d  t o  by  t h e  symbol "A" f o l l o w e d  by t h e  

p a g e  number.  

T h i s  i s  a  s u i t  f o r  a r e a l  e s t a t e  b r o k e r ' s  commiss ion .  T h i s  

c a s e  h a s  t w i c e  b e e n  a p p e a l e d  t o  t h e  Lower C o u r t .  The f i r s t  

a p p e a l  i n v o l v e d  a n  a p p e a l  f r o m  a summary a n d  f i n a l  judgment  

e n t e r e d  by t h e  T r i a l  C o u r t  i n  f a v o r  o f  t h e  P l a i n t i f f  ( R - 1 3 ) ,  

which  summary judgment  w a s  r e v e r s e d  a n d  remanded  by  t h e  Lower 

C o u r t  (R-26,  R-28) .  R i c h l a n d  Grove  & C a t t l e  Company v .  



E a s t e r l i n g ,  4 6 0  S o . 2 d  5 9 1 ,  ( F l a .  2 n d  DCA 1 9 8 4 ) .  O n  r e m a n d ,  t h e  

j u r y  found  f o r  t h e  P l a i n t i f f  ( R - 6 6 ) .  F i n a l  J u d g m e n t  i n  favor  of 

t h e  P l a i n t i f f  B r o k e r  w a s  en t e red  on t h e  j u r y  v e r d i c t ,  and  

D e f e n d a n t  O w n e r  a g a i n  appealed t o  t h e  L o w e r  C o u r t .  T h e  L o w e r  

C o u r t  a f f i r m e d  t h e  T r i a l  C o u r t  and en tered  i t s  o p i n i o n  ( A  1 - 1 1 ) .  

T h e  L o w e r  C o u r t  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  t o  be of 

g r e a t  p u b l i c  i m p o r t a n c e :  

WHEN A  REAL ESTATE B R O K E R ' S  CONTRACT DOES NOT PROVIDE 
A  T I M E  W I T H I N  WHICH I T  I S  TO BE PERFORMED, AND THE 
LAW I M P L I E S  PERFORMANCE W I T H I N  A  REASONABLE T I M E ,  I S  
THE QUESTION O F  WHETHER PERFORMANCE OCCURRED W I T H I N  
A  REASONABLE TIME NORMALLY ONE O F  LAW OR FACT? 

D e f e n d a n t  O w n e r  t i m e l y  f i l e d  i t s  N o t i c e  t o  Invoke D i s c r e t i o n a r y  

J u r i s d i c t i o n  of t h i s  C o u r t .  

D u r i n g  t h e  j u r y  t r i a l  i n  t h e  T r i a l  C o u r t ,  t h e  O w n e r  m o v e d  f o r  

a d i rec ted  v e r d i c t  f o l l o w i n g  t h e  close of B r o k e r ' s  case ( R - 2 7 7 )  

a n d  a g a i n  a t  t h e  close of D e f e n d a n t  O w n e r ' s  case ( R - 3 3 2 ) .  

F o l l o w i n g  t h e  e n t r y  of F i n a l  J u d g m e n t  i n  favor  of t h e  P l a i n t i f f  

B r o k e r ,  t h e  D e f e n d a n t  O w n e r  f i l e d  i t s  M o t i o n  f o r  J u d g m e n t  i n  

A c c o r d a n c e  With  D e f e n d a n t ' s  M o t i o n  f o r  D i r e c t e d  V e r d i c t  o r  i n  t h e  

A l t e r n a t i v e ,  a New T r i a l  ( R  6 8 - 6 9 ) ,  w h i c h  m o t i o n  w a s  denied by 

t h e  T r i a l  C o u r t  ( R - 7 7 ) .  



STATEMENT OF THE FACTS 

The Broke r  f i l e d  a  Compla in t  a g a i n s t  t h e  Owner s e e k i n g  t h e  

r e c o v e r y  o f  a  r e a l  e s t a t e  b r o k e r ' s  commission - 1 .  The Owner 

a f f i r m a t i v e l y  p l e d  a s  a  d e f e n s e  t h a t  t h e  l i s t i n g  i n  q u e s t i o n  was 

a n  o r a l  l i s t i n g  which was s e v e r a l  y e a r s  o l d ,  t h a t  t h e  Broke r  had  

f a i l e d  t o  p e r f o r m  w i t h i n  a  r e a s o n a b l e  p e r i o d  o f  t i m e ,  and  t h a t  

t h e  l i s t i n g  had  e x p i r e d  and  B r o k e r  had  t h e r e f o r e  abandoned h i s  

c o n t r a c t  o f  employment (R-21, R-22) .  

The e v i d e n c e  p roduced  a t  t r i a l  showed t h a t  t h e  Defendan t  

c o r p o r a t i o n ,  R i c h l a n d  Grove & C a t t l e  Company, i s  a  f a m i l y  

c o r p o r a t i o n  owned by C .  Wynn O 'Ber ry  and  h i s  f a m i l y ,  and  t h a t  M r .  

O ' B e r r y  i s  P r e s i d e n t  o f  t h a t  c o r p o r a t i o n  (R-170) .  H e  l i s t e d  

c e r t a i n  p r o p e r t y  w i t h  t h e  B r o k e r ,  Tom E a s t e r l i n g ,  i n  1979 

(R-172) .  The l i s t i n g  was a n  open ,  v e r b a l  l i s t i n g  (R-172) .  The 

B r o k e r ,  Tom E a s t e r l i n g ,  p roduced  a  p r o s p e c t i v e  p u r c h a s e r  named 

Rankin ,  who s u b m i t t e d  a n  o f f e r  t o  p u r c h a s e  t h e  p r o p e r t y ,  b u t  t h i s  

d e a l  f e l l  t h r o u g h  i n  November o f  1980 (R-247) .  T h e r e a f t e r ,  t h e  

B r o k e r ,  Tom E a s t e r l i n g ,  had  no  f u r t h e r  c o n t a c t  w i t h  t h e  Owner 

r e g a r d i n g  t h e  p r o p e r t y  u n t i l  May of  1983 (R-178, R-297) ,  a  

p e r i o d  o f  a p p r o x i m a t e l y  2% y e a r s  (R-261) .  

A l though  t h e  Broke r  c l a i m e d  t h a t  h e  was showing t h e  g r o v e  

(R-297) ,  h e  a d m i t t e d  h e  n e v e r  i n f o r m e d  t h e  Owner o f  t h a t  f a c t  

b e c a u s e  " t h e r e  was no r e a s o n  t o  c o n t a c t  him u n l e s s  I had  

some th ing  g o i n g . "  (R-297) .  M r .  O ' B e r r y ,  t h e  P r e s i d e n t  o f  t h e  

Defendan t  c o r p o r a t i o n ,  t e s t i f i e d  t h a t  h e  had  h e a r d  a b s o l u t e l y  



n o t h i n g  f rom t h e  B r o k e r ,  Tom E a s t e r l i n g ,  d u r i n g  t h e  2$ y e a r  

s p a n  o f  t i m e  (R-308, R-309) ,  a n d  t h a t  h e  f e l t  t h a t  E a s t e r l i n g  h a d  

abandoned  h i s  c o n t r a c t  o f  employment (R-315 ) .  F o l l o w i n g  t h e  

Rankin  d e a l  f a l l i n g  t h r o u g h  i n  November o f  1980 ,  t h e  Owner h e a r d  

n o t h i n g  f rom t h e  B r o k e r  u n t i l  t h e  B r o k e r ,  Tom E a s t e r l i n g ,  showed 

u p  a t  Owner ' s  b a r n  i n  May o f  1983  (R-316 ) .  

The Owner s o l d  t h e  p r o p e r t y  i n  q u e s t i o n  t o  F l o y d  Phi lmon and  

Ruth  Ph i lmon (R-171 ) .  F l o y d  Phi lmon t e s t i f i e d  t h a t  h e  f o u n d  o u t  

a b o u t  t h e  p r o p e r t y  f rom h i s  s o n ,  Tim Phi lmon,  who w a s  a 

s c h o o l t e a c h e r  R - 2  , a n d  t h a t  Tim h a d  f o u n d  o u t  a b o u t  t h e  

p r o p e r t y  f rom a f e l l o w  s c h o o l t e a c h e r ,  Yvonne S i c k l e r  (R-2111, who 

worked f o r  t h e  Broke r  (R-212 ) .  Tim Phi lmon t e s t i f i e d  t h a t  h e  

h e a r d  a b o u t  t h e  p r o p e r t y  a t  a  c a s u a l  c o n v e r s a t i o n  a t  l u n c h t i m e  a t  

t h e  s c h o o l h o u s e  (R-238, R-239) . When F l o y d  Phi lmon f i r s t  

a p p r o a c h e d  O ' B e r r y ,  t h e  P r e s i d e n t  o f  t h e  Owner c o r p o r a t i o n ,  a b o u t  

t h e  p r o p e r t y ,  O ' B e r r y  a s k e d  him i f  h e  h a d  t a l k e d  t o  a r e a l t o r ,  

and  Phi lmon i n d i c a t e d  t h a t  h e  h a d  n o t  (R-313 ) .  

T h e r e  i s  t e s t i m o n y  i n  t h e  r e c o r d  a b o u t  c o n v e r s a t i o n s  a n d  

m e e t i n g s  be tween  Tim Phi lmon and  B r o k e r ' s  s a l e s l a d y ,  Yvonne 

S i c k l e r  ( R  7 4 - 8 6 ) .  However, O ' B e r r y  knew n o t h i n g  a b o u t  t h e s e  

c o n v e r s a t i o n s  and  m e e t i n g s  and  h a d  no  c o n t a c t  w i t h  Tim Phi lmon 

(R-239) o r  Yvonne S i c k l e r  (K-206) .  M r .  O ' B e r r y  t e s t i f i e d  t h a t  a t  

t h e  t i m e  h e  i n i t i a l l y  t a l k e d  t o  F l o y d  Phi lmon a b o u t  t h e  p r o p e r t y ,  

h e  d i d  n o t  f e e l  h e  h a d  t h e  p r o p e r t y  l i s t e d  w i t h  t h e  B r o k e r ,  a n d  

h e  f e l t  t h a t  t h e  B r o k e r  h a d  abandoned  h i s  l i s t i n g  (R-315 ) .  

The o n l y  e v i d e n c e  i n  t h i s  r e c o r d  o f  a n y  c o n t a c t  be tween  t h e  



Broker  and  t h e  Owner d u r i n g  t h e  2% y e a r  p e r i o d  o f  t i m e  f rom 

November 1980 u n t i l  May 1983 i s  t h e  t e s t i m o n y  o f  E a s t e r l i n g ,  t h e  

Broke r ,  c o n t a i n e d  i n  h i s  d e p o s i t i o n  which was r e a d  t o  t h e  j u r y  

and  i n t o  t h e  r e c o r d  (R-293A). I n  t h a t  d e p o s i t i o n  t e s t i m o n y ,  

E a s t e r l i n g  ment ioned  c o n t a c t i n g  Wynn O 'Ber ry  one  t i m e  a b o u t  t h e  

g r o v e  (R-295) ,  s t a t i n g  t h a t  a  man f rom Tampa wanted  t o  t a k e  h a l f  

o f  t h e  p r o p e r t y  (X-296).  E a s t e r l i n g  c o u l d n ' t  remember t h e  man ' s  

name n o r  when t h e  c o n v e r s a t i o n  t o o k  p l a c e  (R-296) ,  o r  f o r  t h a t  

m a t t e r ,  what  y e a r  i t  t o o k  p l a c e  (R-295, R-296) .  I n  h i s  l i v e  

t e s t i m o n y  a t  t h e  t r i a l ,  t h e  Broke r ,  E a s t e r l i n g ,  t e s t i f i e d  t h a t  

t h i s  c o n t a c t  w i t h  t h e  man from Tampa c o u l d  have  been  b e f o r e  t h e  

Rankin d e a l  i n  November o f  1980 (R-262) .  A d d i t i o n a l l y ,  t h e  

P l a i n t i f f ,  E a s t e r l i n g ,  was a s k e d  i n  h i s  d e p o s i t i o n  t h e  f o l l o w i n g :  

Q u e s t i o n :  "Was t h e r e  any  o t h e r  c o n t a c t  t h a t  you h a d  
w i t h  Wynn O 'Ber ry  a b o u t  t h a t  g r o v e ? "  

Answer: "No, n o t r e a l l y . "  (R-297) 

The o n l y  o t h e r  t e s t i m o n y  r e g a r d i n g  any c o n t a c t  d u r i n g  t h e  30 

month gap i s  found  i n  t h e  r e c o r d  where M r .  E a s t e r l i n g  was a s k e d  

i f  he  had  made any c o n t a c t  w i t h  Wynn O 'Ber ry  a b o u t  t h e  p i e c e  o f  

p r o p e r t y ,  and  h e  r e sponded  t h a t :  

Answer: " I  migh t  o r  migh t  n o t  have"  (R-260) ,  

and  on t h e  n e x t  page  o f  t h e  r e c o r d ,  where h e  s t a t e d  t h a t  h i s  

c o n t a c t s  w e r e  n o t  "on a  f o r m a l  b a s i s . "  (R-261) .  



SUMMARY OF ARGUMENT 

ISSUE ONE: WHEN A REAL ESTATE BROKER'S CONTRACT DOES NOT 

PROVIDE A TIME WITHIN WHICH IT IS TO BE PERFORMED AND THE LAW 

IMPLIES PERFORMANCE WITHIN A REASONABLE TIME, IS THE QUESTION OF 

WHETHER PERFORMANCE OCCURED WITHIN A REASONABLE TIME NORMALLY ONE 

OF LAW OR FACT? 

The r u l e  o f  law i s  w e 1 1  s e t t l e d  t h a t  when a  c o n t r a c t  o f  

employment d o e s  n o t  c o n t a i n  a  t i m e  w i t h i n  which t h e  s e r v i c e  i s  t o  

b e  pe r fo rmed ,  i t  w i l l  b e  i m p l i e d  t h a t  t h e  s e r v i c e  s h o u l d  b e  

pe r fo rmed  w i t h i n  a  r e a s o n a b l e  t i m e .  What i s  a  r e a s o n a b l e  t i m e  i s  

a  q u e s t i o n  o f  law where t h e  f a c t s  a r e  u n d i s p u t e d .  I n  t h i s  

r e g a r d ,  open ,  v e r b a l ,  n o n - e x c l u s i v e  l i s t i n g s  s h o u l d  b e  t r e a t e d  

t h e  same a s  e x c l u s i v e ,  w r i t t e n  l i s t i n g  ag reemen t s .  C e r t a i n l y  

open ,  v e r b a l  l i s t i n g s  s h o u l d  n o t  b e  g r a n t e d  a  p r e f e r e n t i a l  s t a t u s  

u n d e r  t h e  law,  and  where t h e  f a c t s  a r e  u n d i s p u t e d ,  what i s  a  

r e a s o n a b l e  t i m e  s h o u l d  b e  a  q u e s t i o n  o f  law.  

ISSUE TWO: ARE THE FACTS IN THE CASE SUB JUDICE UNDISPUTED 

SO AS TO REQUIRE A RULING AS A MATTER OF LAW THAT THE BROKER, 

EASTERLING, HAD ABANDONED HIS CONTRACT? 

Both t h e  m a j o r i t y  o p i n i o n  and  t h e  d i s s e n t i n g  o p i n i o n  

c o n c l u d e d  t h a t  t h e  Broker  made no c o n t a c t  w i t h  t h e  Owner 

s p e c i f i c a l l y  r e g a r d i n g  t h e  p r o p e r t y  f o r  a  p e r i o d  o f  2% y e a r s .  I n  



s p i t e  o f  t h e  m a j o r i t y  o p i n i o n ' s  c o n c l u s i o n  i n  t h i s  r e g a r d ,  it 

p a i d  l i p  s e r v i c e  t o  t h e  T r i a l  C o u r t ' s  a s s e r t i o n  t h a t  t h e r e  w e r e  

d i s p u t e d  i s s u e s  o f  f a c t  r e g a r d i n g  t h e  i s s u e  o f  w h e t h e r  any 

c o n t a c t  was made d u r i n g  t h i s  2% y e a r  p e r i o d  o f  t i m e .  I n  f a c t ,  

t h e  r e c o r d  c l e a r l y  d e m o n s t r a t e s  t h a t  t h e r e  was no  c o n t a c t .  The 

B r o k e r ' s  own t e s t i m o n y  i s  c r i t i c a l  on t h i s  i s s u e .  The Broker  

t e s t i f i e d  i n  h i s  d e p o s i t i o n  t a k e n  p r i o r  t o  t r i a l  t h a t  h e  t h o u g h t  

h e  had  c o n t a c t e d  t h e  Owner one  t i m e  a b o u t  s e l l i n g  h a l f  o f  t h e  

p r o p e r t y ,  b u t  l a t e r  c o n c l u d e d  i n  h i s  l i v e  t e s t i m o n y  a t  t r i a l  t h a t  

t h i s  p o s s i b l e  c o n t a c t  c o u l d  have  been  p r i o r  t o  t h e  o n s e t  o f  t h e  

2% y e a r  gap .  The Broke r  a l s o  a d m i t t e d  i n  h i s  t e s t i m o n y  t h a t  he  

w a s n ' t  s u r e  whe the r  h e  had  c o n t a c t e d  t h e  Owner o r  n o t ,  s t a t i n g  

t h a t  " I  migh t  o r  migh t  n o t  h a v e " ,  b u t  c l e a r l y  a d m i t t i n g  t h a t  h e  

d i d  n o t  c o n t a c t  t h e  Owner "on a  f o r m a l  b a s i s . "  The r e c o r d  i s  

d e v o i d  o f  any c o n t a c t  be tween  t h e  Broke r  and  t h e  Owner f o r  a  2% 

y e a r  p e r i o d  o f  t i m e ,  and  a s  a  m a t t e r  o f  l aw ,  t h e  Broker  adandoned 

h i s  c o n t r a c t .  

ISSUE THREE: WAS THE OWNER ENTITLED TO A J U R Y  INSTRUCTION 

REGARDING ABANDONMENT OF THE BROKER'S CONTRACT? 

The e n t i r e  t r i a l  c e n t e r e d  a round  t h e  i s s u e  o f  w h e t h e r  t h e  

Broke r  had  abandoned h i s  c o n t r a c t  o f  employment by f a i l i n g  t o  

c o n t a c t  t h e  Owner f o r  a  2% y e a r  p e r i o d  o f  t i m e .  Even though t h i s  

i s s u e  was t h e  f o c a l  p o i n t  o f  t h e  t r i a l ,  t h e  T r i a l  C o u r t  r e f u s e d  

t o  g i v e  t h e  Owner 's  r e q u e s t e d  j u r y  i n s t r u c t i o n  on t h e  i s s u e  o f  



abandonment.  The T r i a l  C o u r t ' s  r e f u s a l  t o  g i v e  s u c h  a  j u r y  

i n s t r u c t i o n  s e n t  a  c l e a r  message t o  t h e  j u r y  t h a t  t h e  Owner ' s  

p r i m a r y  bone o f  c o n t e n t i o n ,  which was r a i s e d  r e p e a t e d l y  

t h r o u g h o u t  t h e  t r i a l  by t h e  Owner, was n o t  a  s e r i o u s  i s s u e .  



ARGUMENT 

ISSUE ONE: WHEN A REAL ESTATE BROKER'S CONTRACT DOES NOT 

PROVIDE A TIME WITHIN WHICH IT IS TO BE PERFORMED AND THE LAW 

IMPLIES PERFORMANCE WITHIN A REASONABLE TIME, IS THE QUESTION OF 

WHETHER PERFORMANCE OCCURED WITHIN A REASONABLE TIME NORMALLY ONE 

OF LAW OR FACT? 

The f o r e g o i n g  i s s u e  was c e r t i f i e d  by t h e  Lower C o u r t  t o  t h i s  

c o u r t  t o  b e  a n  i s s u e  o f  g r e a t  p u b l i c  i m p o r t a n c e  (A-6, A-7) .  I n  

d o i n g  s o ,  t h e  Lower C o u r t  s t a t e d  t h a t  

" I m p o r t a n t  i n  o u r  d e t e r m i n a t i o n  o f  t h i s  m a t t e r  i s  t h e  
f a c t  t h a t  t h e  c o n t r a c t  be tween  t h e  p a r t i e s  was a n  open ,  
v e r b a l  l i s t i n g  and  n o t  ' a n  e x c l u s i v e  agency  t o  s e l l '  o r  
' a n  e x c l u s i v e  r i g h t  t o  s e l l '  " (A-4) .  

The Lower C o u r t ,  i n  i t s  o p i n i o n ,  c i t e d  w i t h  a p p r o v a l  t h e  c a s e  o f  

S h u l e r  v .  A l l e n ,  76 So.2d 879, ( F l a .  1 9 5 5 ) ,  and  t h e  

" w e l l - s e t t l e d "  r u l e  o f  l aw  t h a t  where a  c o n t r a c t  o f  employment 

d o e s  n o t  c o n t a i n  a  t i m e  w i t h i n  which t h e  s e r v i c e  i s  t o  be 

p e r f o r m e d ,  it w i l l  b e  i m p l i e d  t h a t  t h e  s e r v i c e  s h o u l d  b e  

p e r f o r m e d  w i t h i n  a  r e a s o n a b l e  t i m e  (A-4, A-5) .  

The S h u l e r  c o u r t  a l s o  e x p r e s s e d  t h e  r u l e  t h a t  what i s  a  

r e a s o n a b l e  t i m e  i s  a  q u e s t i o n  o f  l aw  where t h e  f a c t s  a r e  

u n d i s p u t e d .  The Lower C o u r t  e x p r e s s e d  c o n c e r n  w i t h  t h e  S h u l e r  

o p i n i o n  a s  it r e l a t e d  t o  a n o n - e x c l u s i v e ,  open ,  v e r b a l  c o n t r a c t  

(A-5 ) .  The Lower C o u r t  r e a s o n e d  t h a t  t h e  S h u l e r  c a s e  was b a s e d  



on t h e  a u t h o r i t y  o f  E r s w e l l  v .  F o r d ,  205 Ala .  494, 88  So. 429, 

( A l a .  1 9 2 1 ) ,  which i n v o l v e d  a  w r i t t e n  c o n t r a c t  f o r  a n  e x c l u s i v e  

r i g h t  t o  s e l l  a s  opposed  t o  a n  open ,  v e r b a l ,  n o n - e x c l u s i v e  

c o n t r a c t ,  a n d  s u c h  r u l e  o f  l a w  migh t  n o t  t h e r e f o r e  a p p l y  t o  s u c h  

a n  open ,  v e r b a l ,  n o n - e x c l u s i v e  c o n t r a c t  (A-5 ) .  

The S h u l e r  c a s e  c l e a r l y  s t a t e d  t h a t :  

"The law i s  w e l l  s e t t l e d  t h a t  where t h e  c o n t r a c t  o f  
employment be tween  a  se l ler  and  t h e  b r o k e r  d o e s  n o t  
c o n t a i n  a  t i m e  w i t h i n  which t h e  s e r v i c e  i s  t o  b e  
p e r f o r m e d ,  t h e  p a r t i e s  i n t e n d e d  t h a t  s u c h  s e r v i c e  
s h o u l d  b e  accompl i shed  w i t h i n  a  r e a s o n a b l e  t i m e  
p e r i o d  * * *.  I t  i s  f u r t h e r  c l e a r  f rom t h e  a u t h o r i t i e s  
t h a t  t h e  q u e s t i o n  o f  w h e t h e r  t h e  t i m e  consumed i s  a  
r e a s o n a b l e  t i m e  i s  one  o f  l a w  where t h e  f a c t s  a r e  
u n d i s p u t e d . "  a t  page  882. 

The S h u l e r  c a s e  r e l i e d  upon t h e  c a s e  o f  E r s w e l l  v .  Fo rd  s u p r a  

i n  r e a c h i n g  t h i s  c o n c l u s i o n .  The Lower C o u r t  p o i n t s  o u t  t h a t  t h e  

E r s w e l l  c a s e  i n v o l v e s  a n  e x c l u s i v e  r i g h t  t o  s e l l ,  and  s t a t e s  t h a t  

t h a t  f a c t  a p p e a r s  t o  b e  c r i t i c a l  t o  t h e  c o u r t ' s  d e c i s i o n  i n  

E r s w e l l  (A-5 ) .  The Lower C o u r t  f u r t h e r  s t a t e d  t h a t  o t h e r  F l o r i d a  

c a s e s  i n  which t h e  r e a s o n a b l e  t i m e  s t a n d a r d  was a p p l i e d  a l l  

i n v o l v e d  e x c l u s i v e  r i g h t s  o r  a g e n c i e s  t o  s e l l ,  and  t h a t  t h e  

S h u l e r  c a s e  i t s e l f  d i d  n o t  a c t u a l l y  d i s c l o s e  w h e t h e r  o r  n o t  i t  

i n v o l v e d  a n  e x c l u s i v e  r i g h t  t o  s e l l .  

Owner would r e s p e c t f u l l y  s u b m i t  t h a t  t h e  Lower C o u r t  s t r i v e s  

t o o  h a r d  t o  d i s t i n g u i s h  t h e  S h u l e r  c a s e  by s t a t i n g  t h a t  i t  d i d  

n o t  d i s c l o s e  whe the r  a n  e x c l u s i v e  c o n t r a c t  was i n v o l v e d .  I n  

f a c t ,  i n  t h e  S h u l e r  c a s e ,  i t  was s t a t e d  t h a t  



" t h e  s e l l e r s  o r a l l y  l i s t e d  f o r  s a l e  w i t h  t h e  b r o k e r  t h e  
C o l o n i a l  H o t e l  C o u r t  a t  H o l l y  H i l l ,  F l o r i d a . "  S h u l e r  v .  
A l l e n  s u p r a  a t  page  881. 

While  t h e  S h u l e r  c o u r t  d i d  n o t  s t a t e  w h e t h e r  o r  n o t  t h e  c l a i m e d  

l i s t i n g  i n v o l v e d  a n  e x c l u s i v e  r i g h t  t o  s e l l ,  i t  d i d  s t a t e  t h a t  

t h e  o n l y  m a t e r i a l  e v i d e n c e  i n  t h e  c a s e  was " o r a l " ,  and  t h a t  " t h e  

f o l l o w i n g  f a c t s  w e r e  e s t a b l i s h e d  by t h e  t e s t i m o n y  o f f e r e d  by t h e  

P l a i n t i f f " ,  S h u l e r  v .  A l l e n  s u p r a  a t  page  881, a f t e r  which t h e  

c o u r t  r e c i t e d  t h e  f a c t s  which w e r e  e s t a b l i s h e d .  I t  seems 

r e a s o n a b l e  t o  c o n c l u d e  t h a t  i f  an  e x l u s i v e  r i g h t  t o  s e l l  had  been  

i n v o l v e d  i n  t h e  S h u l e r  c a s e ,  t h e  c o u r t  would have  s a i d  s o .  The re  

i s  n o t h i n g  i n  t h e  S h u l e r  o p i n i o n  t o  s u g g e s t  t h a t  t h e  l i s t i n g  i n  

t h a t  c a s e  was e x c l u s i v e .  I n  any  e v e n t ,  t h e  c a s e  o f  S h u l e r  v .  

A l l e n  s u p r a  i s  a k i n  t o  t h e  c a s e  a t  b a r  i n  t h a t  b o t h  c a s e s  

i n v o l v e d  an  o r a l  l i s t i n g ,  a n d  t h e r e  i s  no e v i d e n c e  i n  e i t h e r  c a s e  

o f  any e x c l u s i v e  r i g h t  t o  s e l l .  The re  i s  a l s o  n o t h i n g  i n  S h u l e r  

which s u g g e s t s  t h a t  i t s  h o l d i n g  p e r t a i n e d  o n l y  t o  e x c l u s i v e  

l i s t i n g s  (A-10) .  

While  t h e  E r s w e l l  c a s e  d i d  i n v o l v e  a n  e x c l u s i v e  r i g h t  t o  

s e l l ,  t h e  E r s w e l l  c o u r t  i t s e l f  s t a t e d :  

"The r u l e  o f  l aw i n  Alabama i s  t h a t - -  

'When a  c o n t r a c t  d o e s  n o t  s p e c i f y  a  p a r t i c u l a r  t i m e ,  o r  
a p p o i n t  t h e  happen ing  o f  a  p a r t i c u l a r  e v e n t  f o r  p e r f o r -  
mance, t h e  p r e s u m p t i o n  i s  t h e  p a r t i e s  i n t e n d e d  pe r fo rmance  
w i t h i n  a  r e a s o n a b l e  t i m e . '  " E r s w e l l  v .  F o r d  s u p r a  a t  
page  431. 



The c a s e  o f  A l f o r d  v .  Creagh ,  7  Ala.App. 358, 62 S o u t h .  254, 

( A l a .  1913)  i s  c i t e d  by t h e  E r s w e l l  c o u r t  f o r  t h a t  p r o p o s i t i o n  o f  

l aw .  The A l f o r d  c a s e  began a s  a n  open ,  v e r b a l  l i s t i n g  which was 

l a t e r  r e d u c e d  t o  a  l e t t e r  ag reemen t  b u t  r ema ined  a n  open l i s t i n g .  

While t h e  l e t t e r  ag reemen t  d i d  n o t  s t a t e  whe the r  o r  n o t  i t  was an  

e x c l u s i v e  r i g h t  t o  s e l l ,  i t  must b e  presumed t h a t  it was n o t  an  - 
e x c l u s i v e  r i g h t  t o  s e l l .  The l a w  a p p e a r s  t o  b e  t h a t  an e x c l u s i v e  

r i g h t  t o  s e l l  w i l l  n o t  b e  presumed b u t  must b e  c l e a r  and  

u n e q u i v o c a l  f rom t h e  c o n t r a c t  i t s e l f .  N i c h o l a s  v .  B u r s l e y ,  119 

So.2d 722,  ( F l a .  2nd DCA 1 9 6 0 ) ;  Deegan v.  M a r t i n ,  118  So.2d 647,  

( F l a .  3 r d  DCA 1 9 6 0 ) .  

The l aw announced i n  t h e  A l f o r d  c a s e  i s  t h a t :  

"What i s  a  r e a s o n a b l e  t i m e  i s  sometimes a  q u e s t i o n  o f  
f a c t  and sometimes a  q u e s t i o n  o f  law.  Where i t  depends  
upon f a c t s  e x t r i n s i c  t o  t h e  c o n t r a c t ,  which a r e  m a t t e r s  
o f  d i s p u t e ,  i t  i s  a  q u e s t i o n  o f  f a c t ;  when i t  depends  
upon t h e  c o n s t r u c t i o n  o f  a  c o n t r a c t  i n  w r i t i n g  o r  upon 
u n d i s p u t e d  e x t r i n s i c  f a c t s ,  it i s  a  m a t t e r  o f  l a w . "  
~ l f o r d  v.  Creagh s u p r a  a t  p a g e  256. 

Owner r e s p e c t f u l l y  s u b m i t s  t h e r e f o r e  t h a t  b o t h  t h e  c a s e  o f  

E r s w e l l  v .  Fo rd  s u p r a ,  and  t h e  c a s e  of  A l f o r d  v. Creagh s u p r a  

c i t e d  by t h e  E r s w e l l  c o u r t ,  s u p p o r t  t h e  r u l e  o f  l aw  announced by 

S h u l e r ,  and  b o t h  c a s e s  l e n d  s u p p o r t  t o  t h e  p r o p o s i t i o n  t h a t  s u c h  

r u l e  o f  law a p p l i e s  t o  a l l  c o n t r a c t s  whe the r  e x c l u s i v e  o r  open 

a n d  whe the r  v e r b a l  o r  w r i t t e n .  

The Lower C o u r t ' s  o p i n i o n  a p p e a r s  t o  c r e a t e  an  e x c e p t i o n  t o  

S h u l e r  v .  A l l e n  s u p r a  f o r  open ,  v e r b a l  l i s t i n g s .  Owner would 

r e s p e c t f u l l y  s u b m i t  t h a t  such  i s  c o n t r a r y  t o  p u b l i c  p o l i c y  and  



h a s  t h e  e f f e c t  o f  r a i s i n g  open ,  v e r b a l  l i s t i n g s  t o  a n  e x a l t e d  

s t a t u s  above  t h a t  o f  w r i t t e n ,  e x c l u s i v e  a g e n c i e s  o r  w r i t t e n ,  

e x c l u s i v e  r i g h t  o f  s a l e .  The re  i s  s i m p l y  no  r e a s o n  i n  t h e  l aw  t o  

g i v e  p r e f e r e n t i a l  t r e a t m e n t  t o  a n  open ,  v e r b a l  l i s t i n g .  I f  a n  

e x c l u s i v e  l i s t i n g  w i t h o u t  a  t i m e  s t a t e d  i n  it f o r  pe r fo rmance  i s  

t o  b e  c o n s t r u e d  a s  h a v i n g  t o  b e  pe r fo rmed  w i t h i n  a  r e a s o n a b l e  

p e r i o d  o f  t i m e ,  c e r t a i n l y  a n  open ,  v e r b a l  l i s t i n g  w i t h o u t  a  t i m e  

l i m i t a t i o n  s h o u l d  b e  pe r fo rmed  w i t h i n  a  r e a s o n a b l e  p e r i o d  of  

t i m e .  Judge  G r i m e s  s t a t e d  t h i s  t o  b e  t h e  l a w  i n  h i s  d i s s e n t i n g  

o p i n i o n  (A-9 ) .  Owner would r e s p e c t f u l l y  s u b m i t  t h a t  t h e r e  i s  

a b s o l u t e l y  no  r e a s o n  t o  make a  d i s t i n c t i o n  be tween  t h e  two,  and  

t h a t  t h e  Lower C o u r t ' s  r u l i n g  c r e a t i n g  a n  e x c e p t i o n  t o  t h e  S h u l e r  

r u l e  i s  e f f e c t i v e l y  s a y i n g  t o  t r i a l  c o u r t s  t h r o u g h o u t  t h i s  s t a t e  

t h a t  t h e y  c a n n o t  r u l e  o n  t h e  q u e s t i o n  o f  r e a s o n a b l e  t i m e  a s  a  

m a t t e r  o f  l aw  i f  a n  open ,  v e r b a l  l i s t i n g  i s  i n v o l v e d ,  no m a t t e r  

how c l e a r  t h e  f a c t s  o f  t h e  c a s e .  

The r u l e  announced i n  S h u l e r  v .  A l l e n  s u p r a ,  t h a t  whe the r  t h e  

t i m e  consumed i s  a  r e a s o n a b l e  t i m e  i s  a  q u e s t i o n  o f  l aw  where t h e  

f a c t s  a r e  u n d i s p u t e d ,  i s  a  good r u l e  o f  l aw  and  s h o u l d  be  a p p l i e d  

e q u a l l y  t o  a l l  c o n t r a c t s  o f  employment o r  l i s t i n g  a g r e e m e n t s  

whe the r  t h e y  a r e  e x c l u s i v e  l i s t i n g s  o r  open ,  v e r b a l  l i s t i n g s .  

The re  i s  no r e a s o n  t o  c r e a t e  a n  e x c e p t i o n  t o  t h a t  r u l e  f o r  open ,  

v e r b a l  l i s t i n g s .  I n  f a c t ,  i t  would seem t h a t  t h e r e  i s  more 

r e a s o n  f o r  t h e  r u l e  a s  it r e l a t e s  t o  open ,  v e r b a l  l i s t i n g s  s i n c e  

t h e y  have  been  p r o v e n  by t h e  c a s e  l aw  t o  b e  more t r o u b l e s o m e .  



Owner r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  q u e s t i o n  c e r t i f i e d  by t h e  

Lower C o u r t  t o  b e  o f  g r e a t  p u b l i c  i m p o r t a n c e  s h o u l d  b e  answered  

c l e a r l y  and  u n e q u i v o c a l l y  t h a t  when t h e  f a c t s  a r e  u n d i s p u t e d ,  it 

i s  a  q u e s t i o n  o f  l a w  a s  t o  w h e t h e r  t h e  c o n t r a c t  was pe r fo rmed  

w i t h i n  a  r e a s o n a b l e  p e r i o d  o f  t i m e ,  and  t h a t  t h i s  r u l e  o f  l aw 

a p p l i e s  t o  open ,  v e r b a l  l i s t i n g s  a s  w e l l  a s  e x c l u s i v e  a g e n c i e s  o r  

e x c l u s i v e  r i g h t  o f  s a l e .  

ISSUE TWO: ARE THE FACTS IN THE CASE SUB JUDICE UNDISPUTED 

SO AS TO REQUIRE A RULING AS A MATTER OF LAW THAT THE BROKER, 

EASTERLING, HAD ABANDONED HIS CONTRACT? 

The Lower C o u r t  c o n c l u d e d  i n  i t s  o p i n i o n  t h a t  t h e r e  was 

s u p p o r t  f o r  t h e  t r i a l  J u d g e ' s  f i n d i n g  t h a t  t h e r e  e x i s t e d  d i s p u t e d  

f a c t s ,  a n d  t h a t  t h e  i s s u e  o f  abandonment o f  t h e  c o n t r a c t  by 

r e a s o n  o f  t h e  l a p s e  o f  a  r e a s o n a b l e  amount o f  t i m e  was p r o p e r l y  

s u b m i t t e d  t o  t h e  j u r y  (A-6) .  T h i s  f i n d i n g  by t h e  Lower C o u r t  

seems t o  f l y  i n  t h e  t e e t h  o f  i t s  own c o n c l u s i o n  t h a t  

"The p r o s p e c t i v e  p u r c h a s e r  r e f u s e d  t h e  change  a n d  t h e  
p r o s p e c t i v e  s a l e  f e l l  t h r o u g h  i n  November, 1980.  There-  
a f t e r ,  w h i l e  A p p e l l e e  and  O ' B e r r y  remained  p e r s o n a l  
f r i e n d s  and  had c o n t a c t  n e a r l y  e v e r y  week, t h e r e  was no  
f u r t h e r  c o n t a c t  s p e c i f i c a l l y  r e g a r d i n g  t h e  p r o p e r t y  
u n t i l  May, 1983 ."  (A-3) 

I n  a d d i t i o n ,  s u c h  a  c o n c l u s i o n  i s  d i r e c t l y  c o n t r a r y  t o  t h e  

c o n c l u s i o n  r e a c h e d  by Judge  G r i m e s  i n  h i s  d i s s e n t i n g  o p i n i o n  when 



he  s t a t e d  t h a t  

"More t h a n  two and  o n e - h a l f  y e a r s  a f t e r  A p p e l l e e ' s  l a s t  
c o n t a c t  c o n c e r n i n g  t h e  g r o v e ,  A p p e l l a n t ' s  p r e s i d e n t ,  
O ' B e r r y ,  e n t e r e d  i n t o  a  s a l e s  d i s c u s s i o n  w i t h  F l o y d  
Phi lmon."  (A-9) 

Judge  G r i m e s  f u r t h e r  s t a t e d  

"The re  i s  no d i s p u t e  o v e r  t h e  f a c t  t h a t  A p p e l l e e  d i d  
n o t  s p e c i f i c a l l y  c o n t a c t  A p p e l l a n t  c o n c e r n i n g  t h e  p r o p e r t y  
f rom November o f  1980 u n t i l  May of  1983 . "  (A-10, 11) 

I t  would a p p e a r  t h a t  t h e  m a j o r i t y  o p i n i o n  and  Judge  G r i m e s  a g r e e d  

on  t h i s  p o i n t  r e g a r d i n g  t h e  a b s e n c e  o f  any s p e c i f i c  c o n t a c t s  

c o n c e r n i n g  t h e  p r o p e r t y .  

I n  s p i t e  o f  t h e  T r i a l  C o u r t ' s  c o n c l u s i o n  t h a t  t h e r e  w e r e  

d i s p u t e d  i s s u e s  o f  f a c t  t o  b e  s u m b i t t e d  t o  t h e  j u r y ,  s u c h  i s  n o t  

t h e  c a s e ,  and  t h e  r e c o r d  c l e a r l y  d e m o n s t r a t e s  t h a t  t h e r e  a r e  no  

d i s p u t e d  i s s u e s  o f  f a c t  r e g a r d i n g  t h e  i s s u e  o f  abandonment a n d  

w h e t h e r  t h e r e  w e r e  any c o n t a c t s  by t h e  b r o k e r  d u r i n g  t h e  2 %  y e a r  

gap .  The Lower C o u r t ' s  d e t e r m i n a t i o n  t o  go  a l o n g  w i t h  t h e  t r i a l  

J u d g e ' s  a s s e r t i o n s  i n  t h i s  r e g a r d  i s  p l a c i n g  fo rm o v e r  f a c t .  

The re  a r e  s i m p l y  no  d i s p u t e d  i s s u e s  o f  f a c t  r e g a r d i n g  t h e  i s s u e  

o f  abandonment,  and  i n  p a r t i c u l a r  t h e  f a i l u r e  o f  t h e  b r o k e r  t o  

c o n t a c t  t h e  Defendan t  d u r i n g  t h e  30 month i n t e r v a l  be tween  t h e  

Rankin  c o n t r a c t  i n  November, 1980,  and  t h e  b a r n  m e e t i n g  i n  May, 

1983.  



The Lower C o u r t  c o n c l u d e d  i n  i t s  o p i n i o n  t h a t  t h e  A p p e l l e e  

d i d  t e s t i f y  t h a t  h e  h a d  a d v e r t i s e d  t h e  p r o p e r t y  f o r  s a l e  and  h a d  

r e c e i v e d  i n q u i r i e s  c o n c e r n i n g  t h e  p r o p e r t y  i n  t h e  i n t e r i m  (A-3 ) .  

While  t h e  b r o k e r ,  E a s t e r l i n g ,  d i d  t e s t i f y  i n  t h a t  r e g a r d ,  

E a s t e r l i n g  a l s o  t e s t i f i e d  t h a t  h e  n e v e r  c o n t a c t e d  O 'Ber ry  and  

t o l d  him a b o u t  any o f  t h a t  and  s a w  no r e a s o n  t o  u n l e s s  he  h a d  

" some th ing  g o i n g "  (R-297) .  

Defendan t  r e s p e c t f u l l y  s u b m i t s  t h a t  t h e r e  a r e  o n l y  two 

p o s s i b l e  a r e a s  where t h e  P l a i n t i f f  c a n  even  c o n t e n d  t h a t  t h e r e  

w a s  a d i s p u t e d  q u e s t i o n  o f  f a c t  r e g a r d i n g  t h e  i s s u e  o f  

abandonment and  whe the r  o r  n o t  t h e  b r o k e r ,  E a s t e r l i n g ,  c o n t a c t e d  

t h e  Defendan t  d u r i n g  t h e  2% y e a r  p e r i o d  o f  t i m e .  The f i r s t  o f  

t h e s e  h a s  t o  do  w i t h  t h e  m y s t e r i o u s  man f rom Tampa who i n q u i r e d  

a b o u t  b u y i n g  h a l f  o f  t h e  p r o p e r t y .  I n  t h e  B r o k e r ,  E a s t e r l i n g ' s ,  

d e p o s i t i o n  which was t a k e n  p r i o r  t o  t r i a l  and  which w a s  r e a d  i n t o  

t h e  r e c o r d  a t  t h e  t r i a l  (R-293A), E a s t e r l i n g  s t a t e d  t h a t  h e  had  

made o n e  c o n t a c t  w i t h  O ' B e r r y  a b o u t  s e l l i n g  h a l f  o f  t h e  p r o p e r t y  

t o  a  man from Tampa (R-296) b u t  h e  c o u l d n ' t  remember t h e  man ' s  

name, n o r  c o u l d  h e  remember whe the r  t h e  y e a r  was 1981,  1982 o r  

1983  (R-296) .  I n  E a s t e r l i n g ' s  l i v e  t e s t i m o n y  a t  t r i a l ,  h e  

a d m i t t e d  t h a t  t h e  c o n t a c t  w i t h  t h e  man f rom Tampa who wanted t o  

p u r c h a s e  h a l f  o f  t h e  p r o p e r t y  " c o u l d  h a v e  b e e n  p r i o r  t o  t h e  

Rankin d e a l "  (R-262) .  I n  h i s  d e p o s i t i o n  t e s t i m o n y ,  E a s t e r l i n g  

was s p e c i f i c a l l y  a s k e d  

Q u e s t i o n :  "Was t h e r e  any  o t h e r  c o n t a c t  t h a t  you had  w i t h  
Wynn O 'Ber ry  a b o u t  t h e  g r o v e ? "  



Answer: "No, n o t  r e a l l y . "  (R-297) 

The s e c o n d  a r e a  i n  which t h e  Broker  c l a i m s  t h a t  a  d i s p u t e  o f  

f a c t  e x i s t e d  was r e g a r d i n g  t h e  i n f o r m a l  s o c i a l  m e e t i n g s  t h a t  t h e  

p a r t i e s  a t t e n d e d  t o g e t h e r  once  a  month (R-260) .  I n  h i s  l i v e  

t e s t i m o n y ,  t h e  Broke r ,  E a s t e r l i n g  a t t e m p t e d  t o  g e t  o f f  t h e  hook 

by e l u d i n g  t o  some m e e t i n g  t h a t  h e  a n d  0 ' B e r r y  h a d  a t t e n d e d  

t o g e t h e r  o n c e  a  month (R-260) .  Al though h e  a d m i t t e d  t o  making no  

f o r m a l  c o n t a c t  w i t h  O ' B e r r y  a b o u t  t h e  p r o p e r t y  (R-261) ,  h e  

a t t e m p t e d  t o  c l o u d  t h e  i s s u e  by s t a t i n g  t h a t  " h e  migh t  have"  

t a l k e d  t o  M r .  O ' B e r r y  a b o u t  t h e  p r o p e r t y  (R-260) .  

E a s t e r l i n g ' s  t e s t i m o n y  i n  t h a t  r e g a r d ,  which c a n  b e s t  b e  

c l a s s i f i e d  a s  f u z z y ,  i s  a s  f o l l o w s :  

Q u e s t i o n :  "And t h e n  f rom November 1980 u n t i l  you went  o u t  
t o  t h e  b a r n  a n d  m e t  w i t h  Wynn O ' B e r r y ,  you had  no  
c o n t a c t  w i t h  Wynn O 'Ber ry  a b o u t  t h i s  p i e c e  o f  
p r o p e r t y ,  d i d  you?"  

Answer: "Yes, s i r .  I migh t  o r  migh t  n o t  have  * * * . "  
(R-260) 

And a g a i n :  

Q u e s t i o n :  "But you d i d n ' t  c o n t a c t  him and  t e l l  him you 
w e r e  a d v e r t i s i n g  i t ,  you d i d n ' t  c o n t a c t  him and  
t e l l  him t h a t  I was t r y i n g  t o  show t h e  p r o p e r t y  
o r  o f f e r i n g  it f o r  s a l e ,  d i d  you?" 

Answer: 'I NO . 'I 
Q u e s t i o n :  "And t h a t  was f o r  a  two and  a h a l f  y e a r  

p e r i o d  o f  t i m e ,  w a s n ' t  i t ? "  

Answer: "No, n o t  c o n t i n u o u s ,  b e c a u s e  t h e r e  was t i m e s  
when I g o t  i n  t o u c h  w i t h  him, e v e n  though  i t  
w a s n ' t  on  a  f o r m a l  b a s i s . "  (R-261) 



T h i s  f u z z y  t e s t i m o n y  on t h i s  p o i n t  i s  c o n t r a s t e d  w i t h  

O ' B e r r y ' s  t e s t i m o n y  i n  which h e  t e s t i f i e d  u n e q u i v o c a l l y  t h a t  h e  

h e a r d  n o t h i n g  f rom E a s t e r l i n g  d u r i n g  t h e  2% y e a r  i n t e r v a l  

(R-308) ,  e i t h e r  f o r m a l l y  o r  i n f o r m a l l y  R - 3 ,  and  h e  t h o u g h t  

E a s t e r l i n g  had abandoned t h e  c o n t r a c t  R - 3  The re  i s  s i m p l y  

no  p o s i t i v e  t e s t i m o n y  i n  t h i s  r e c o r d  on  a p p e a l  f rom which 

r e a s o n a b l e  men c o u l d  c o n c l u d e  t h a t  any c o n t a c t  was made be tween  

E a s t e r l i n g  and  O ' B e r r y  d u r i n g  t h e  2% y e a r  gap .  The T r i a l  C o u r t  

s h o u l d  have  s o  c o n c l u d e d  and s h o u l d  have  g r a n t e d  D e f e n d a n t ' s  

mot ion  f o r  d i r e c t e d  v e r d i c t .  

The bu rden  o f  p r o v i n g  t h e  e x i s t e n c e  o f  a  c o n t r a c t  o f  

employment i s  o n  t h e  b r o k e r .  Dixson  v.  K a t t e l ,  311  So.2d 827,  

( F l a .  3 r d  DCA 1 9 7 5 ) .  I f  a  b r o k e r ' s  c o n t r a c t  o f  employment d o e s  

n o t  c o n t a i n  a  t i m e  p e r i o d  w i t h i n  which s e r v i c e s  o f  t h e  b r o k e r  a r e  

t o  b e  pe r fo rmed ,  t h e  b r o k e r  h a s  a  r e a s o n a b l e  t i m e  i n  which t o  

a c c o m p l i s h  t h e  r e q u e s t e d  s e r v i c e s .  S h u l e r  v .  A l l e n  s u p r a ;  

W i l k i n s  v .  W.  B .  T i l t o n  R e a l  E s t a t e  and  I n s u r a n c e ,  I n c . ,  257 

So.2d 573,  ( F l a .  4 t h  DCA 1 9 7 1 ) .  I f  a  b r o k e r  t a k e s  a  l i s t i n g ,  h e  

mus t  make a n  e a r n e s t  and c o n t i n u i n g  e f f o r t  t o  s e l l  t h e  p r o p e r t y ,  

and  i f  t h e  l i s t i n g  ag reemen t  d o e s  n o t  e x p r e s s l y  c o n t a i n  such  a  

c o v e n a n t  o n  t h e  p a r t  o f  t h e  b r o k e r ,  o n e  w i l l  b e  i m p l i e d .  Mark 

R e a l t y  I n c .  v .  Rogness ,  418 So.2d 373, ( F l a .  5 t h  DCA 1 9 8 2 ) .  

If  a  b r o k e r  f a i l s  t o  k e e p  t h e  owner a d v i s e d  o f  n e g o t i a t i o n s ,  

t h e  owner h a s  a  r i g h t  t o  assume t h a t  t h e  b r o k e r  h a s  abandoned h i s  

e f f o r t s  a f t e r  f a i l i n g  t o  h e a r  a n y t h i n g  from t h e  b r o k e r  f o r  a  

r e a s o n a b l e  t i m e .  W i l k i n s  v .  W. B. T i l t o n  R e a l  E s t a t e  and  



I n s u r a n c e ,  I n c .  s u p r a ;  S h u l e r  v .  A l l e n  s u p r a ;  and  F u t c h  v .  

Conso lo ,  227 So.2d 736, ( F l a .  3 r d  DCA 1 9 6 9 ) .  

I n  t h e  c a s e  o f  W i l k i n s  v .  W.  B.  T i l t o n  R e a l  E s t a t e  and  

I n s u r a n c e ,  I n c .  suDra ,  t h e  c o u r t  s t a t e d  t h a t  

"The f a c t  t h a t  no t i m e  p e r i o d  was o r a l l y  s p e c i f i e d  f o r  
t h e  l i s t i n g  d o e s  n o t  g i v e  r i se  t o  a  ' b r o k e r a g e  i n  
p e r p e t u i t y ' ;  i n s t e a d  such  a n  u n s p e c i f i e d  l i s t i n g  must  
b e  c o n s t r u e d  t o  b e  ' f o r  a  r e a s o n a b l e  t i m e '  t o  b e  
d e t e r m i n e d  by t h e  c i r c u m s t a n c e s  of  t h e  p a r t i c u l a r  c a s e . "  
a t  page  575. 

I n  t h e  W i l k i n s  c a s e ,  a l t h o u g h  t h e  b r o k e r  c l a i m e d  t o  have  

c o n t i n u e d  h i s  e f f o r t  i n  c o n n e c t i o n  w i t h  t h e  s a l e  o f  t h e  p r o p e r t y ,  

t h e  c o u r t  found  t h a t  t h e r e  had been  no c o n t a c t  be tween  t h e  b r o k e r  

and  t h e  s e l l e r  f o r  a  p e r i o d  of  19 months .  The c o u r t  c o n c l u d e d  

t h a t :  

"The m e r e  f a c t  t h a t  t h e  b r o k e r  had a d v e r t i s e d  t h e  
p r o p e r t y  f o r  s a l e  and  c o n t i n u e d  t o  show it t o  p r o s p e c t i v e  
p u r c h a s e r s  d o e s  n o t  n e g a t e  a n  abandonment o r  g i v e  r i se  
t o  t h e  c o n t i n u o u s  n e g o t i a t i o n s  n e c e s s a r y  t o  e n t i t l e  t h e  
b r o k e r  t o  a  commission from t h e  s a l e  i n  q u e s t i o n . "  a t  
page  575. 

The c o u r t  i n  W i l k i n s  c o n c l u d e d  by q u o t i n g  f rom S h u l e r  v .  

A l l e n  s u p r a ,  a s  f o l l o w s :  

" I f  t h e  b r o k e r  v o l u n t a r i l y  abandons  h i s  e f f o r t s ,  o n c e  
begun,  t o  f i n d  a  p u r c h a s e r  f o r  p r o p e r t y ,  o r  f a i l s  t o  
f i n d  one  w i t h i n  a  r e a s o n a b l e  t i m e ,  a l l  w i t h o u t  t h e  f a u l t  
o f  t h e  owner ,  t h e n  h i s  c o n t r a c t  o f  employment i s  a t  a n  
e n d ,  and t h e r e a f t e r  t h e  owner i s  a t  l i b e r t y  t o  s e l l  t h e  
p r o p e r t y  t o  anyone ,  i n c l u d i n g  t h e  p u r c h a s e r  f i r s t  f o u n d  
by t h e  b r o k e r ,  * * * . "  a t  page  575. 



The c o u r t  i n  t h e  W i l k i n s  c a s e  found  t h a t  t h e r e  had been  a n  

abandonment o f  t h e  b r o k e r ' s  c o n t r a c t  o f  employment a f t e r  a  p e r i o d  

o f  19  months .  

I n  t h e  c a s e  a t  b a r ,  w e  have  a  p e r i o d  o f  30 months f rom 

November 1980 u n t i l  j u s t  b e f o r e  t h e  s a l e  i n  J u n e  1983,  i n  which 

t h e  b r o k e r ,  E a s t e r l i n g ,  f a i l e d  t o  n o t i f y  t h e  owner ,  O 'Be r ry ,  o f  

any  e f f o r t s  o n  h i s  p a r t  t o  s e l l  t h e  p r o p e r t y .  

I n  S h u l e r  v .  A l l e n  s u p r a ,  t h e  c o u r t  f o u n d  a n  abandonment o f  

t h e  b r o k e r ' s  c o n t r a c t  o f  employment when 

" * * * a  p e r i o d  o f  t i m e  f rom O c t o b e r ,  1951  t o  March, 
1953 e l a p s e d  b e f o r e  t h e  sel lers  f i n a l l y  s o l d  t h e  p r o p e r t y ,  
d u r i n g  which t i m e ,  s o  f a r  a s  t h e  sel lers  knew, t h e  b r o k e r  
had  t a k e n  no  s t e p s  wha teve r  t o  f u r t h e r  n e g o t i a t e  w i t h  t h e  
p u r c h a s e r s  who had  t e n d e r e d  a  c o n t r a c t  which had  b e e n  
r e j e c t e d  o r  anyone  e l s e . "  a t  page  882. 

I n  t h e  S h u l e r  c a s e ,  t h e  c o u r t  s p e c i f i c a l l y  h e l d  t h a t  

" I t  i s  f u r t h e r  c l e a r  f rom t h e  a u t h o r i t i e s  t h a t  t h e  
q u e s t i o n  o f  w h e t h e r  t h e  t i m e  consumed i s  a  r e a s o n a b l e  
t i m e  i s  o n e  o f  l a w  where t h e  f a c t s  a r e  u n d i s p u t e d . "  
a t  page  882. 

I n  t h e  S h u l e r  c a s e ,  t h e  c o u r t  q u o t e d  w i t h  a p p r o v a l  t h e  

l a n g u a g e  o f  t h e  Texas  c a s e  of  Pa rkey  v .  Lawrence,  284 S.W. 283, 

287, a s  f o l l o w s :  

" I f  t h e  b r o k e r  v o l u n t a r i l y  abandons  h i s  e f f o r t s ,  o n c e  
begun,  t o  f i n d  a  p u r c h a s e r  f o r  p r o p e r t y ,  o r  f a i l s  t o  
f i n d  o n e  w i t h i n  a  r e a s o n a b l e  t i m e ,  a l l  w i t h o u t  t h e  
f a u l t  o f  t h e  owner,  t h e n  h i s  c o n t r a c t  o f  employment 
i s  a t  a n  e n d  * * * " a t  page  882. 



The c o u r t  c o n c l u d e d  i n  t h e  S h u l e r  c a s e  t h a t  t h e  l a p s e  o f  some 16  

months i n  which no  c o n t a c t  was made be tween  t h e  b r o k e r  a n d  t h e  

owner was n o t  w i t h i n  a  r e a s o n a b l e  p e r i o d  o f  t i m e ,  and  t h e  

c o n t r a c t  was deemed abandoned.  

Whether abandonment o c c u r s  i s  a  q u e s t i o n  t o  b e  d e c i d e d  b a s e d  

upon t h e  f a c t s  o f  e a c h  p a r t i c u l a r  c a s e .  I t  c o u l d  b e  16  months a s  

i n  t h e  c a s e  o f  S h u l e r  v .  A l l e n  s u p r a ,  o r  19  months  a s  i n  t h e  c a s e  

of  W i l k i n s  v .  W. B. T i l t o n  R e a l  E s t a t e  and  I n s u r a n c e ,  I n c .  s u p r a .  

C l e a r l y  t h e  30 months  o f  s i l e n c e  f rom t h e  b r o k e r  i n  t h e  c a s e  s u b  

j u d i c e  c o n s t i t u t e s  a n  abandonment by t h e  b r o k e r .  A s  Judge  G r i m e s  

s t a t e d  i n  h i s  d i s s e n t i n g  o p i n i o n :  

"The re  i s  n o  d i s p u t e  o v e r  t h e  f a c t  t h a t  A p p e l l e e  d i d  n o t  
s p e c i f i c a l l y  c o n t a c t  A p p e l l a n t  c o n c e r n i n g  t h e  p r o p e r t y  
f rom November o f  1980 u n t i l  May o f  1983.  T h e r e f o r e  
A p p e l l e e ' s  l i s t i n g  had  e x p i r e d  a s  a  m a t t e r  o f  l aw .  Such 
e f f o r t  a s  h e  may have  made t h e r e a f t e r  amounted t o  no  
more t h a n  t h o s e  o f  a  v o l u n t e e r . "  (A-10, A - 1 1 )  

The re  i s  s i m p l y  no  c r e d i b l e ,  p o s i t i v e  t e s t i m o n y  i n  t h i s  

r e c o r d  which would n e g a t e  abandonment by t h e  b r o k e r  o f  h i s  

c o n t r a c t  o f  employment.  

O ' B e r r y  t e s t i f i e d  u n e q u i v o c a l l y  t h a t  t h e r e  was no  c o n t a c t  

be tween  t h e  b r o k e r  and  h i m s e l f  f o r  a  p e r i o d  o f  a p p r o x i m a t e l y  2 %  

y e a r s .  T h i s  t e s t i m o n y  was u n c o n t r a d i c t e d ,  e x c e p t  t o  t h e  e x t e n t  

o f  E a s t e r l i n g ' s  f u z z y  t e s t i m o n y  a b o u t  " h e  m i g h t  o r  migh t  n o t  

h a v e "  on a n  " i n f o r m a l  b a s i s . "  Defendan t  s u b m i t s  t h a t  s u c h  

t e s t i m o n y  by E a s t e r l i n g  amounts  t o  no  t e s t i m o n y  a t  a l l ,  and  t h a t  

O ' B e r r y ' s  t e s t i m o n y  i n  t h i s  r e g a r d  r ema ined  u n c o n t r a d i c t e d .  



I n  t h e  c a s e  o f  Bergh v .  Bergh,  160 So.2d 145 ,  ( F l a .  1 s t  DCA 

1 9 6 4 ) ,  t h e  c o u r t  h e l d  t h a t  u n c o n t r a d i c t e d  t e s t i m o n y  s h o u l d  b e  

a c c e p t e d  as p roo f  o f  a n  i s s u e ,  and  n o t  w h o l e l y  d i s r e g a r e d  where 

s u c h  t e s t i m o n y  c o n s i s t s  o f  f a c t s  a s  d i s t i n g u i s h e d  f rom o p i n i o n s ,  

and i s  n o t  i l l e g a l ,  i m p r o b a b l e ,  u n r e a s o n a b l e ,  o r  c o n t r a d i c t o r y  

w i t h i n  i t s e l f .  Owner s u b m i t s  t h a t  i n  t h e  c a s e  a t  b a r ,  O ' B e r r y l  s 

u n c o n t r a d i c t e d  t e s t i m o n y  e s t a b l i s h e d  t h a t  t h e r e  w a s  no  c o n t a c t  

w i t h i n  t h e  2 %  y e a r  p e r i o d  o f  t i m e ,  and  t h a t  t h e  c o u r t  and  t h e  

j u r y  were bound by t h e  u n c o n t r a d i c t e d  t e s t i m o n y .  

Even i f  t h e  f u z z y  t e s t i m o n y  o f  Tom E a s t e r l i n g  r e g a r d i n g  

i n f o r m a l  c o n t a c t  w i t h  O I B e r r y  s h o u l d  b e  c o n s i d e r e d  by t h e  c o u r t ,  

s u c h  t e s t i m o n y  was n o t  c lear  and  p o s i t i v e  s u c h  a s  t o  c r e a t e  a  

p r e p o n d e r a n c e  of  t h e  e v i d e n c e  o n  t h i s  i s s u e .  Such t e s t i m o n y  w a s  

s o  e q u i v o c a l  and  u n c l e a r  a s  t o  n o t  l e a d  a  r e a s o n a b l y  c a u t i o u s  man 

t o  t h e  c o n c l u s i o n  i n  q u e s t i o n  o r  p r o d u c e  a r e a s o n a b l e  b e l i e f  t h a t  

E a s t e r l i n g  h a d  i n  f a c t  c o n t a c t e d  O I B e r r y .  I n  t h e  case o f  

S a p o r i t o  v .  Bone, 1 9 5  So.2d 244, ( F l a .  2nd DCA 1 9 6 7 ) ,  t h i s  c o u r t  

h e l d  t h a t  a 

"P reponde rance  o f  t h e  e v i d e n c e  i m p l i e s  t h a t  t h e  e v i d e n c e  
must  s a t i s f y  t h e  mind o f  t h e  j u r y  s u c h  as  t o  l e a d  a 
r e a s o n a b l y  c a u t i o u s  man t o  t h e  c o n c l u s i o n  i n  q u e s t i o n ,  
p r o d u c e  a r e a s o n a b l e  b e l i e f ,  and  c o n v i n c e  a s  o f  i t s  
t r u t h . "  a t  page  245. 

The f u z z y  t e s t i m o n y  of  Tom E a s t e r l i n g  i n  t h i s  r e g a r d  c e r t a i n l y  

c o u l d  n o t  l e a d  a  r e a s o n a b l y  c a u t i o u s  man t o  t h e  c o n c l u s i o n  t h a t  

E a s t e r l i n g  c o n t a c t e d  O I B e r r y .  



The o n l y  t e s t i m o n y  on  t h i s  p o i n t  came f rom E a s t e r l i n g  and  

O ' B e r r y .  When c o n s i d e r i n g  t h e  t e s t i m o n i e s  o f  t h e  two men, one o f  

whom t e s t i f i e d  p o s i t i v e l y  and  u n e q u i v o c a l l y  t h e r e  was no  c o n t a c t ,  

a n d  t h e  o t h e r ,  Tom E a s t e r l i n g ,  who t e s t i f i e d  e q u i v o c a l l y  t h a t  

t h e r e  "migh t  o r  m i g h t  n o t  have  b e e n "  on  a n  " i n f o r m a l  b a s i s " ,  t h e  

v e r d i c t  o f  t h e  j u r y  i n  t h i s  c a s e  i s  c l e a r l y  a g a i n s t  t h e  m a n i f e s t  

w e i g h t  o f  t h e  e v i d e n c e ,  and  t h e  T r i a l  C o u r t  s h o u l d  have  d e c i d e d  

t h i s  i s s u e  a s  a  m a t t e r  o f  l aw.  

ISSUE THREE: WAS THE OWNER ENTITLED TO A JURY INSTRUCTION 

REGARDING ABANDONMENT OF THE BROKER'S CONTRACT? 

The Owner ' s  r e q u e s t e d  J u r y  I n s t r u c t i o n  4/19, which was d e n i e d  

by t h e  c o u r t  (R-61) ,  s t a t e s  t h e  f o l l o w i n g :  

"You a r e  i n s t r u c t e d  t h a t  i f  a  b r o k e r  f a i l s  t o  keep  t h e  
owner a d v i s e d  o f  n e g o t i a t i o n s ,  t h e  owner h a s  a  r i g h t  
t o  assume t h a t  t h e  b r o k e r  h a s  abandoned h i s  e f f o r t s  
a f t e r  f a i l i n g  t o  h e a r  a n y t h i n g  from t h e  b r o k e r  f o r  a  
r e a s o n a b l e  t i m e . "  

The Owner a f f i r m a t i v e l y  p l e d  t h a t  t h e  B r o k e r ' s  l i s t i n g  

ag reemen t  was s e v e r a l  y e a r s  o l d ,  and  t h a t  t h e  Broker  had  f a i l e d  

t o  p e r f o r m  h i s  c o n t r a c t  w i t h i n  a  r e a s o n a b l e  p e r i o d  o f  t i m e .  The 

Owner f u r t h e r  p l e d  t h a t  it had  n o t  h e a r d  f rom t h e  Broker  

r e g a r d i n g  any a t t e m p t s  by t h e  Broker  t o  s e l l  t h e  s u b j e c t  p r o p e r t y  

f o r  a  p e r i o d  o f  t i m e  s i n c e  November, 1980,  a n d  t h a t  t h e  Broker  

had abandoned h i s  c o n t r a c t  o f  employment (R-21, R-22) . The 



Owner ' s  case p r i m a r i l y  i n v o l v e d  t h e  i s s u e  o f  abandonment  (R-283 

t h r o u g h  R-322 ) . The s u b j e c t  mat ter  o f  Owner ' s  m o t i o n  f o r  

d i r e c t e d  v e r d i c t  a t  t h e  c l o s e  o f  B r o k e r ' s  case ( R - 2 7 7 ) ,  and  

Owner ' s  m o t i o n  f o r  d i r e c t e d  v e r d i c t  a t  t h e  c o n c l u s i o n  o f  a l l  o f  

t h e  e v i d e n c e  (3 -332 )  w e r e  p r i m a r i l y  b a s e d  upon t h e  i s s u e  o f  

abandonment .  I n d e e d ,  Owner ' s  c l o s i n g  a rgumen t  (R-351) w a s  

l a r g e l y  d e v o t e d  t o  t h e  i s s u e  o f  t h e  abandonment  o f  t h e  b r o k e r ' s  

c o n t r a c t  o f  employment b a s e d  upon t h e  2+ y e a r  p e r i o d  o f  t i m e  i n  

which  t h e  owner  h e a r d  n o t h i n g  f r o m  t h e  b r o k e r .  

I n  s p i t e  o f  t h e  f a c t  t h a t  t h e  e n t i r e  t r i a l  c e n t e r e d  a r o u n d  

t h e  i s s u e  o f  t h e  2% y e a r  g a p  i n  which  t h e  b r o k e r  abandoned  h i s  

c o n t r a c t  o f  employment ,  t h e  T r i a l  C o u r t  r e f u s e d  t o  g i v e  a j u r y  

i n s t r u c t i o n  o n  abandonment  o f  t h e  b r o k e r ' s  c o n t r a c t  o f  

employment .  The e f f e c t  o f  t h i s  r e f u s a l  w a s  t o  n e g a t e  t h e  main  

t h r u s t  o f  t h e  Owner ' s  case,  a n d  i n  e f f e c t ,  t o  p u l l  t h e  r u g  o u t  

f rom u n d e r  t h e  Owner. The j u r y ,  h a v i n g  h e a r d  s o  much f rom t h e  

Owner a b o u t  t h e  b r o k e r  a b a n d o n i n g  h i s  c o n t r a c t  o f  employment ,  

h e a r d  n o t h i n g  f rom t h e  c o u r t  a b o u t  t h e  l a w  i n  t h i s  c o n n e c t i o n .  

C l e a r l y ,  t h e  T r i a l  C o u r t  s h o u l d  h a v e  i n s t r u c t e d  t h e  j u r y  on  t h e  

i s s u e  o f  t h e  b r o k e r  a b a n d o n i n g  h i s  c o n t r a c t  o f  employment i n  t h i s  

case, s i n c e  t h i s  w a s  t h e  f o c a l  p o i n t  o f  t h e  t r i a l .  

The Lower C o u r t  c o n c l u d e d  t h a t  t h e  j u r y  i n s t r u c t i o n  w a s  

a d e q u a t e  b e c a u s e  t h e  T r i a l  C o u r t  i n s t r u c t e d  t h e  j u r y  t h a t  when a 

c o n t r a c t  o f  employment be tween  a se l l e r  a n d  a b r o k e r  d o e s  n o t  

c o n t a i n  a t i m e  w i t h i n  which  t h e  s e r v i c e  i s  t o  b e  p e r f o r m e d ,  t h e  

p a r t i e s  i n t e n d  t h a t  it b e  a c c o m p l i s h e d  w i t h i n  a r e a s o n a b l e  t i m e .  



Owner r e s p e c t f u l l y  s u b m i t s  t h a t  t h i s  i n s t r u c t i o n  d o e s  n o t  

s p e a k  t o  t h e  i s s u e  o f  abandonment ,  which  was a r g u e d  v e h e m e n t l y  by  

t h e  Owner t h r o u g h o u t  t h e  t r i a l .  I t  a l s o  d o e s  n o t  c o u n t e r  t h e  

u n f a v o r a b l e  c h a r g e  g i v e n  t o  t h e  j u r y  by t h e  T r i a l  C o u r t  t h a t  

' I  * * * b u t  t h a t  i s  n o t  t h e  case whe re  t h e  s e l l e r  a n d  t h e  
b u y e r  h a v e  p u r p o s e l y  e x c l u d e d  t h e  b r o k e r  f r om t h e s e  
n e g o t i a t i o n s  by  d e a l i n g  w i t h  o n e  a n o t h e r  d i r e c t l y . "  ( R - 3 8 4 )  

The c o u r t ' s  f a i l u r e  t o  m e n t i o n  t h e  word "abandonment"  i n  i t s  

e n t i r e  i n s t r u c t i o n  t o  t h e  j u r y  was  s i m p l y  m i s l e a d i n g  a n d  n o t  f a i r  

t o  t h i s  Owner. I t  s e n t  a c l e a r  mes sage  t o  t h e  j u r y  t h a t  t h e  

Owner ' s  p r i m a r y  bone  o f  c o n t e n t i o n  a n d  t h e  i s s u e s  which  Owner 

t r i e d  a n d  r a i s e d  r e p e a t e d l y  t h r o u g h o u t  t h e  t r i a l  w a s  n o t  a 

s e r i o u s  i s s u e .  The i s s u e  which  became t h e  f o c a l  p o i n t  o f  t h e  

t r i a l  was n o t  m e n t i o n e d  by t h e  c o u r t  i n  i t s  i n s t r u c t i o n  t o  t h e  

j u r y .  



CONCLUSION 

The Lower C o u r t  s h o u l d  b e  r e v e r s e d  w i t h  i n s t r u c t i o n s  t o  e n t e r  

i t s  o r d e r  i n s t r u c t i n g  t h e  T r i a l  C o u r t  t o  e n t e r  judgment  f o r  t h e  

Owner, o r  i n  t h e  a l t e r n a t i v e ,  t o  g r a n t  Owner a new t r i a l  w i t h  

p r o p e r  j u r y  i n s t r u c t i o n s  r e g a r d i n g  t h e  i s s u e  o f  abandonment .  
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