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STATEMENT OF THE FACTS 

I n  t h i s  B r i e f ,  t h e  P e t i t i o n e r ,  RICHLAND GROVE & CATTLE 

COMPANY, I N C . ,  a  F l o r i d a  c o r p o r a t i o n ,  w i l l  c o n t i n u e  t o  r e f e r  t o  

t h e  p a r t i e s  a s  i t  d i d  i n  i t ' s  I n i t i a l  B r i e f  on  t h e  Merits, a n d  

t h e  P e t i t i o n e r  w i l l  b e  r e f e r r e d  t o  a s  t h e  Owner, and t h e  

Responden t ,  J U D Y  J.  EASTERLING, w i l l  b e  r e f e r r e d  t o  a s  t h e  

Broke r .  

Owner would r e s p e c t f u l l y  s u b m i t  t h a t  t h e  B r o k e r ' s  r e c i t a t i o n  

o f  f a c t s  c o n t a i n e d  i n  R e s p o n d e n t ' s  B r i e f  on  t h e  Merits i s  

c r e a t i v e  t o  t h e  p o i n t  o f  b e i n g  m i s l e a d i n g .  I n  a n  e f f o r t  t o  

c r e a t e  a  d i s p u t e  o f  f a c t s  where none e x i s t ,  t h e  Broke r  rec i tes  on  

page  3 t h a t  a f t e r  t h e  Rankin  d e a l  f e l l  t h r o u g h ,  t h e  Broke r  

c o n t i n u e d  t o  make e f f o r t s  t o  s e l l  t h e  p r o p e r t y  by showing t h e  

same t o  o t h e r  r e a l  e s t a t e  o f f i c e s  and  sa l e smen  and  a d v e r t i s i n g  

t h e  p r o p e r t y .  These f a c t s  a r e  n o t  i n  d i s p u t e ,  b u t  a r e  n o t  

r e l e v a n t  t o  t h e  i s s u e  o f  abandonment b e c a u s e  t h e  Broke r  a d m i t t e d  

t h a t  h e  n e v e r  n o t i f i e d  t h e  Owner o f  h i s  c o n t i n u i n g  e f f o r t s  t o  

s e l l  t h e  p r o p e r t y  b e c a u s e  h e  f e l t  t h e r e  was no  r e a s o n  t o  c o n t a c t  

him u n l e s s  h e  had  some th ing  g o i n g  (R-297) .  

The Broke r  reci tes  a s  a  f a c t  t h a t  h e  c o n t a c t e d  O ' B e r r y  t o  see 

i f  h e  was i n t e r e s t e d  i n  s e l l i n g  one -ha l f  o f  t h e  p r o p e r t y  t o  a  

p r o s p e c t i v e  b u y e r  . The Broke r  s i m p l y  c a n n o t  u s e  t h i s  t e s t i m o n y  

t o  c r e a t e  a  d i s p u t e  o f  f a c t  b e c a u s e  t h e  Broker  a d m i t t e d  a t  t r i a l  

t h a t  t h i s  c o n t a c t  c o u l d  have  b e e n  b e f o r e  t h e  Rankin  d e a l  (R-262) .  

The B r o k e r ' s  e a r l i e r  d e p o s i t i o n  t e s t i m o n y  which was r e a d  i n t o  t h e  



r e c o r d  a t  t h e  t r i a l  i n d i c a t e d  t h a t  t h e  B r o k e r ' s  memory a b o u t  t h i s  

a l l e g e d  c o n t a c t  w a s  i n d e e d  f u z z y  s i n c e  h e  c o u l d n ' t  remember t h e  

m a n ' s  name n o r  when t h e  c o n v e r s a t i o n  t o o k  p l a c e  (R-2961,  o r  f o r  

t h a t  ma t t e r  wha t  y e a r  i t  t o o k  p l a c e  ( R - 2 9 6 ) .  I n  h i s  d e p o s i t i o n  

t e s t i m o n y ,  h e  w a s  a s k e d  i f  t h e r e  w a s  a n y  o t h e r  c o n t a c t ,  a n d  h e  

a n s w e r e d  t r u t h f u l l y  " n o ,  n o t  r e a l l y "  ( R - 2 9 7 ) .  

Next  t h e  B r o k e r  a t t e m p t s  t o  create  a d i s p u t e  o f  f a c t s  by  

r e c i t i n g  t h a t  t h e  p a r t i e s  h a d  f r e q u e n t  s o c i a l  m e e t i n g s .  When 

p r e s s e d  o n  t h e  q u e s t i o n  a b o u t  w h e t h e r  t h e r e  h a d  b e e n  a n y  c o n t a c t  

o n  t h e s e  s o c i a l  o c c a s i o n s  a b o u t  t h e  p r o p e r t y ,  t h e  B r o k e r  

r e s p o n d e d  " I  m i g h t  o r  m i g h t  n o t  h a v e "  ( R - 2 6 0 ) ,  b u t  t h a t  a n y  s u c h  

c o n t a c t  w a s  n o t  "on a f o r m a l  b a s i s "  ( R - 2 6 1 ) .  

The B r o k e r  f u r t h e r  rec i tes  t h e  n o n - f a c t  t h a t  a t  t h e  s o c i a l  

m e e t i n g s ,  M r .  O I B e r r y  n e v e r  t o l d  h im t o  q u i t  t r y i n g  t o  s e l l  t h e  

p r o p e r t y .  T h i s  n o n - f a c t  s i m p l y  s u p p o r t s  M r .  O I B e r r y ' s  t e s t i m o n y  

t h a t  t h e  q u e s t i o n  o f  t h e  p r o p e r t y  w a s  n e v e r  b r o u g h t  u p  i n  a n y  o f  

t h e  c o n v e r s a t i o n s  a t  t h e  s o c i a l  m e e t i n g s  o r  a n y  o t h e r  t i m e ,  

e i t h e r  f o r m a l l y  o r  i n f o r m a l l y  (R-310,  R-311) .  A d d i t i o n a l l y ,  

Owner w o u l d  p o i n t  o u t  t h a t  t h e  Owner h a s  n o  d u t y  t o  c o n t a c t  t h e  

B r o k e r .  The d u t y  i s  c l e a r l y  o n  t h e  B r o k e r  t o  k e e p  t h e  Owner 

i n f o r m e d  . 
The B r o k e r  g o e s  i n t o  a f u r t h e r  r e c i t a t i o n  o f  f a c t s ,  a l l  o f  

which  are  i r r e l e v a n t ,  r e g a r d i n g  c o n t a c t  b e t w e e n  Yvonne S i c k l e r ,  a 

s a l e s l a d y  f o r  t h e  B r o k e r ,  a n d  Tim P h i l m o n ,  who w a s  t h e  u l t i m a t e  

p u r c h a s e r ' s  s o n .  A g a i n ,  t h e s e  f a c t s  a re  n o t  d i s p u t e d  b u t  are  

s i m p l y  n o t  r e l e v a n t  b e c a u s e  t h e y  d o  n o t  b e a r  o n  t h e  i s s u e  o f  



w h e t h e r  t h e  B r o k e r  abandoned  h i s  c o n t r a c t  o f  employment .  The 

Owner, M r .  O ' B e r r y ,  h a d  no  c o n t a c t  w i t h  e i t h e r  S i c k l e r  (R-206) o r  

Tim Ph i lmon  ( R - 2 3 9 ) .  S i n c e  t h e  Owner w a s  n e v e r  made a w a r e  o f  any  

d e a l i n g s  be tween  S i c k l e r  a n d  Tim Ph i lmon ,  t h e s e  a l l e g e d  d e a l i n g s  

c a n n o t  o f f s e t  t h e  f a c t  o f  abandonment  by  t h e  B r o k e r  o f  h i s  

c o n t r a c t  o f  employment .  

Owner would r e s p e c t f u l l y  s u b m i t  t h a t  t h e  B r o k e r  h a s  f a i l e d  t o  

r e c i t e  a s i n g l e  f a c t  i n  t h e  r e c o r d  which  would d e m o n s t r a t e  t h a t  

t h e r e  was any  c o n t a c t  w h a t s o e v e r  be tween  t h e  B r o k e r  and  t h e  Owner 

f o r  a 2% y e a r  p e r i o d  o f  t i m e  f r o m  when t h e  Rank in  d e a l  f e l l  

t h r o u g h  u n t i l  t h e  B r o k e r  and  t h e  Owner m e t  a t  t h e  b a r n  m e e t i n g .  



SUMMARY OF ARGUMENT 

The l a w  s e t  f o r t h  i n  S h u l e r  v .  A l l e n ,  76 So.2d 879, ( F l a .  

1 9 5 5 ) ,  i s  t h a t  when a  c o n t r a c t  o f  employment f a i l s  t o  s p e c i f y  a  

t i m e  f o r  p e r f o r m a n c e ,  it w i l l  b e  i m p l i e d  t h a t  t h e  s e r v i c e s  s h o u l d  

b e  pe r fo rmed  w i t h i n  a  r e a s o n a b l e  t i m e ,  and  where t h e  f a c t s  a r e  

u n d i s p u t e d ,  i t  i s  a  q u e s t i o n  o f  l a w  f o r  t h e  c o u r t s  t o  d e c i d e .  

T h e r e  i s  no  r e a s o n  i n  t h e  l aw  o r  p u b l i c  p o l i c y  t o  c r e a t e  an  

e x c e p t i o n  t o  t h i s  r u l e  f o r  open ,  v e r b a l  l i s t i n g s .  I n  f a c t ,  t h e r e  

i s  p r o b a b l y  more r e a s o n  f o r  t h e  r u l e  o f  l aw  a s  it a p p l i e s  t o  

open ,  v e r b a l  l i s t i n g s  t h a n  t o  e x c l u s i v e  l i s t i n g s ,  s i n c e  open ,  

v e r b a l  l i s t i n g s  have  p r o v e n  t o  b e  more t r o u b l e s o m e  i n  t h e  c a s e  

l aw .  

I n  t h e  c a s e  a t  b a r ,  t h e r e  i s  no  d i s p u t e  o f  f a c t  a s  t o  t h e  

i s s u e  o f  abandonment .  Both t h e  Lower C o u r t  i n  i t s  o p i n i o n  and  

J u d g e  G r i m e s  i n  h i s  d i s s e n t  c o n c l u d e d  t h a t  t h e r e  w e r e  no  c o n t a c t s  

s p e c i f i c a l l y  r e g a r d i n g  t h e  p r o p e r t y  f rom t h e  p e r i o d  o f  t i m e  when 

t h e  Rankin  d e a l  f e l l  t h r o u g h  i n  November o f  1980 u n t i l  t h e  b a r n  

m e e t i n g  i n  May o f  1983.  

The Broke r  a t t e m p t s  t o  c r e a t e  a n  i s s u e  o f  f a c t  by p o i n t i n g  t o  

e q u i v o c a l  and  f u z z y  t e s t i m o n y  i n  t h e  r e c o r d  where h e  t e s t i f i e d  

r e g a r d i n g  c o n t a c t s  w i t h  t h e  Owner d u r i n g  t h i s  p e r i o d  o f  t i m e  t h a t  

h e  "might  o r  migh t  n o t  have"  b u t  " n o t  on  a  f o r m a l  b a s i s " .  T h i s  

t e s t i m o n y  t a k e n  w i t h  h i s  own p r e v i o u s  t e s t i m o n y  t h a t  t h e r e  was no  

c o n t a c t  c l e a r l y  d e m o n s t r a t e s  t h a t  t h e r e  was n o  d i s p u t e  o f  f a c t  

r e g a r d i n g  t h e  l a c k  o f  c o n t a c t  by  t h e  Broke r  w i t h  t h e  Owner f o r  



t h e  2 %  y e a r  p e r i o d  o f  t i m e  i n  q u e s t i o n .  Tha t  i s s u e  i s  s o  c l e a r  

a s  t o  mandate  a  r u l i n g  a s  a  m a t t e r  o f  l aw  t h a t  t h e  Broker  h a d  

abandoned h i s  c o n t r a c t  o f  employment.  

The j u r y  i n s t r u c t i o n s  g i v e n  by t h e  T r i a l  C o u r t  d i d  n o t  

men t ion  t h e  i s s u e  of  abandonment ,  which was t h e  f o c a l  p o i n t  o f  

t h e  t r i a l .  The i n s t r u c t i o n s  d i d  t e l l  t h e  j u r y  t h a t  t h e  Broker  

was e n t i t l e d  t o  h i s  commission where t h e  se l l e r  and  t h e  b u y e r  

h a v e  p u r p o s e l y  e x c l u d e d  t h e  Broker  f rom n e g o t i a t i o n s  by d e a l i n g  

w i t h  one  a n o t h e r  d i r e c t l y .  T h i s  i n s t r u c t i o n  t a k e n  a s  a  whole  was 

m i s l e a d i n g  and  n o t  f a i r  t o  t h e  Owner. 



ARGUMENT 

I S S U E  ONE: WHEN A REAL ESTATE BROKER'S CONTRACT DOES NOT 

PROVIDE A TIME WITHIN WHICH I T  IS TO BE PERFORMED AND THE LAW 

IMPLIES PERFORMANCE WITHIN A REASONABLE TIME, IS  THE QUESTION OF 

WHETHER PERFORMANCE OCCURED WITHIN A REASONABLE TIME NORMALLY ONE 

OF LAW OR FACT? 

Where t h e  f a c t s  a r e  u n d i s p u t e d  a s  i n  t h e  c a s e  sub  j u d i c e ,  

c l e a r l y  it s h o u l d  be  a  q u e s t i o n  of  law.  

Respondent /Broker  a r g u e s  i n  h i s  Summary o f  Argument, b u t  no 

where e l se ,  t h a t  t h e r e  i s  no l a w  o r  c a s e  d e c i s i o n s  which s p e c i f y  

how l o n g  a  c o n t r a c t  i s  v i a b l e  o t h e r  t h a n  t h e  S t a t u t e  of  

L i m i t a t i o n s .  Owner s u b m i t s  t h a t  t h i s  i s  s i m p l y  n o t  s o ,  and  t h a t  

t h e r e  i s  a  p l e t h o r a  o f  F l o r i d a  c a s e s  r e c i t i n g  t h e  r e a s o n a b l e  t i m e  

s t a n d a r d  f o r  per formance  where no t i m e  i s  s t a t e d  i n  any c o n t r a c t .  

I n d e e d ,  t h e  Broker  g o e s  on t o  c i t e  i n  P o i n t  One t h e  F l o r i d a  c a s e  

of  M i z e l l  v .  Watson, 57 F l a .  111, 49 So. 149 ( 1 9 0 9 ) ,  which s t a n d s  

f o r  t h e  p r o p o s i t i o n  o f  l aw  t h a t  

"Where t h e  f a c t s  a r e  n o t  d i s p u t e d ,  however,  t h e  q u e s t i o n  of  
what i s  a  r e a s o n a b l e  t i m e  i n  which t o  r e s c i n d  a  c o n t r a c t  
i s  a  q u e s t i o n  f o r  t h e  c o u r t  t o  d e c i d e ,  and  t h e  t i m e  may be  
such  t h a t  t h e  c o u r t  w i l l  d e c l a r e  it t o  b e  r e a s o n a b l e  o r  
u n r e a s o n a b l e  a s  a  m a t t e r  of  l a w . "  a t  page  151 .  

Al though t h i s  c a s e  i n v o l v e d  a  c o n t r a c t  f o r  s a l e  a s  opposed  t o  

a  c o n t r a c t  o f  employment, t h e  same p r i n c i p l e  would seem t o  a p p l y  

i n  e i t h e r  c a s e .  T h i s  was t h e  s p e c i f i c  h o l d i n g  o f  t h e  c a s e  of  



S h u l e r  v .  A l l e n  s u p r a .  

Next u n d e r  P o i n t  One, t h e  Broke r  a r g u e s  t h a t  t h e r e  i s  a  

j u s t i f i c a t i o n  f o r  making a  d i s t i n c t i o n  be tween  an  e x c l u s i v e  

l i s t i n g  and  a n  open ,  v e r b a l  l i s t i n g ,  b e c a u s e  i n  a n  e x c l u s i v e  

s i t u a t i o n ,  t h e  Owner w i l l  n o t  b e  a b l e  t o  s e l l  t h e  p r o p e r t y  

h i m s e l f  o r  employ a n o t h e r  b r o k e r .  Owner s u b m i t s  t h a t  t h i s  

d i s t i n c t i o n  i s  o f  no  g r e a t  i m p o r t .  I n  t h e  c a s e  a t  b a r ,  t h e  Owner 

n e v e r  l i s t e d  t h e  p r o p e r t y  w i t h  any o t h e r  b r o k e r ,  a l t h o u g h  it  was 

a n  open ,  v e r b a l  l i s t i n g .  The d a n g e r  comes n o t  f rom t h e  Owner 

b e i n g  u n a b l e  t o  l i s t  h i s  p r o p e r t y ,  b u t  f rom m i s u n d e r s t a n d i n g s  

t h a t  a r i s e  f rom a  v e r b a l  l i s t i n g  where t h e  t e r m s  a r e  n o t  

s p e c i f i e d  o r  c e r t a i n ,  and  t h e  c o u r t s  a r e  c a l l e d  upon t o  c o n s t r u e  

what i s  a  r e a s o n a b l e  p e r i o d  o f  - t i m e  f o r  pe r fo rmance .  

E x c l u s i v e  l i s t i n g s  a r e  n o r m a l l y  w r i t t e n ,  which r e d u c e s  t h e  

c h a n c e  o f  a  m i s u n d e r s t a n d i n g ,  p a r t i c u l a r l y  a b o u t  t h e  q u e s t i o n  o f  

t i m e  f o r  pe r fo rmance .  S h o u l d  t h e  c o u r t  c r e a t e  a n  e x c e p t i o n  t o  

S h u l e r  v .  A l l e n  f o r  open ,  v e r b a l  l i s t i n g s ,  t h e  c o u r t  would b e  

compounding a  p rob lem which a l r e a d y  e x i s t s  f o r  open ,  v e r b a l  

l i s t i n g s .  The l a r g e  number o f  c a s e s  i n  t h e  S o u t h e r n  R e p o r t e r  

r e g a r d i n g  open ,  v e r b a l  l i s t i n g s  s t a n d s  a s  a  t e s t a m e n t  t o  t h e  f a c t  

t h a t  t h e  o p p o r t u n i t y  f o r  m i s u n d e r s t a n d i n g s  i s  g r e a t e r  f o r  s u c h  

l i s t i n g s .  

The B r o k e r ' s  f i n a l  a rgument  u n d e r  P o i n t  One i s  t h a t  t h e r e  was 

o n l y  two months o f  n e g o t i a t i o n s  w i t h  Phi lmon b e f o r e  t h e  s a l e  t o  

Phi lmon.  Owner would r e s p e c t f u l l y  s u b m i t  t h a t  t h i s  i s  a  s l i g h t  

o f  t h e  hand  a rgument  s i n c e  t h e  t i m e  i n v o l v e d  w i t h  t h e  Phi lmons  



h a s  no  r e l e v a n c e  t o  t h e  i s s u e  o f  whe the r  E a s t e r l i n g  abandoned h i s  

c o n t r a c t  of  employment and  s i n c e  it was a d m i t t e d  by a l l  p a r t i e s  

t h a t  t h e  Owner, O 'Ber ry ,  was n e v e r  made aware o f  any o f  t h e  

n e g o t i a t i o n s  r e g a r d i n g  t h e  Phi lmons .  T h i s  "two months' '  a rgument  

by t h e  Broke r  i s  a n  a t t e m p t  t o  d i v e r t  t h e  c o u r t ' s  a t t e n t i o n  from 

t h e  r e a l  i s s u e  of  abandonment r e l a t i n g  t o  t h e  2% y e a r  p e r i o d  o f  

t i m e  i n  which t h e r e  was no c o n t a c t  by t h e  Broker  w i t h  t h e  Owner 

r e g a r d i n g  t h e  p r o p e r t y  i n  q u e s t i o n .  

ISSUE TWO: ARE THE FACTS I N  THE CASE SUB JUDICE UNDISPUTED 

SO AS TO REQUIRE A RULING AS A MATTER OF LAW THAT THE BROKER, 

EASTERLING, HAD ABANDONED HIS CONTRACT? 

Judge G r i m e s  c o n c l u d e d  i n  h i s  d i s s e n t i n g  o p i n i o n  t h a t  t h e r e  

i s  no d i s p u t e  o v e r  t h e  f a c t  t h a t  t h e  Broker  d i d  n o t  s p e c i f i c a l l y  

c o n t a c t  t h e  Owner c o n c e r n i n g  t h e  p r o p e r t y  f rom November o f  1980 

u n t i l  May o f  1983 (A-10, A - 1 1 )  . I n  s p i t e  o f  t h i s  c o n c l u s i o n  by 

Judge  Grimes,  t h e  Broker  u n d e r s c o r e s  h i s  argument  u n d e r  h i s  P o i n t  

Two t h a t  t h i s  c a s e  i n v o l v e s  a n  a t t e m p t  by a  s e l l e r  t o  b e a t  a  r e a l  

e s t a t e  b r o k e r  o u t  of  h i s  r i g h t f u l  commission.  Owner would 

r e s p e c f u l l y  s u b m i t  t h a t  such  a n  argument  i s  o u t  o f  p l a c e  i n  t h e  

h i g h e s t  c o u r t  o f  t h i s  s t a t e ,  and  t h a t  t h i s  c a s e  s h o u l d  n o t  b e  

d e c i d e d  on e m o t i o n a l  o u t b u r s t s  o r  n a m e c a l l i n g .  What t h i s  c a s e  i s  

a b o u t  i s  whe the r  t h e  Broker  abandoned h i s  c o n t r a c t  of  employment. 

I f  anyone h a s  a  r i g h t  t o  g e t  e m o t i o n a l ,  i t  s h o u l d  b e  t h e  Owner 



who h e a r d  n o t h i n g  f rom h i s  Broke r  f o r  a  p e r i o d  o f  2% y e a r s .  Even 

t h e  Lower C o u r t  i n  i t s  m a j o r i t y  o p i n i o n  c o n c l u d e d  t h a t  t h e r e  h a d  

b e e n  no c o n t a c t  " s p e c i f i c a l l y  r e g a r d i n g  t h e  p r o p e r t y "  d u r i n g  t h i s  

2% y e a r  p e r i o d  o f  t i m e .  

The Broke r ,  E a s t e r l i n g ,  was a s k e d  i n  h i s  d e p o s i t i o n  

t e s t i m o n y ,  which was r e a d  i n t o  t h e  r e c o r d  a t  t h e  t r i a l  of t h i s  

c a u s e ,  w h e t h e r  t h e r e  was any o t h e r  c o n t a c t  d u r i n g  t h i s  2% y e a r  

p e r i o d  o f  t i m e ,  a n d  h e  answered  "no ,  n o t  r e a l l y . "  H e  now a r g u e s  

i s  h i s  B r i e f  t h a t  h e  had  c o n t a c t e d  O 'Ber ry  s e v e r a l  d i f f e r e n t  

t i m e s  t o  e x p l a i n  what was g o i n g  o n ,  b u t  h e  a d m i t s  t h a t  t h e s e  

c o n t a c t s  were " n o t h i n g  f o r m a l "  (R-249) .  Owner s u b m i t s  t h a t  t h i s  

wishy-washy t e s t i m o n y  o f  t h e  Broker  i s  i n s u f f i c i e n t  t o  c a r r y  t h e  

day  o r  t o  c a r r y  t h e  bu rden  o f  p r o v i n g  t h a t  t h e r e  was some c o n t a c t  

which would d e f e a t  t h e  i s s u e  o f  abandonment.  H e  c a n n o t  t e s t i f y  

t h a t  t h e r e  was no  c o n t a c t  and  t h e n  l a t e r  c r e a t e  a n  i s s u e  o f  f a c t  

by s a y i n g  t h a t  t h e r e  was c o n t a c t  b u t  n o t  o n  a  f o r m a l  b a s i s  o r  

t h a t  he  "might  o r  m i g h t  n o t  have"  (R-260) c o n t a c t e d  O 'Ber ry .  The 

Broker  had  t h e  bu rden  o f  p r o o f  i n  t h i s  c a s e  a n d  had  t h e  bu rden  o f  

d e m o n s t r a t i n g  t h a t  h e  had  a  c o n t r a c t  o f  employment.  

The Broker  a r g u e s  u n d e r  h i s  P o i n t  Two t h a t  h e  had  c o n t i n u e d  

showing t h e  p r o p e r t y  t o  o t h e r  s a l e s p e o p l e  and  had  c o n t i n u e d  t o  

a d v e r t i s e  t h e  p r o p e r t y .  H e  a d m i t t e d ,  however ,  t h a t  he  n e v e r  t o l d  

t h e  Owner a b o u t  any o f  t h i s  b e c a u s e  he  saw no  r e a s o n  t o .  The 

f a c t  t h a t  a  Broker  a d v e r t i s e s  a  p r o p e r t y  f o r  s a l e  and  c o n t i n u e s  

t o  show t h e  p r o p e r t y  t o  p r o s p e c t i v e  p u r c h a s e r s  d o e s  n o t  n e g a t e  a n  

abandonment o f  h i s  c o n t r a c t  where t h e  Broker  f a i l s  t o  i n f o r m  t h e  



Owner o f  t h e s e  f a c t s .  W i l k i n s  v .  W.  B. T i l t o n  R e a l  E s t a t e  and  

I n s u r a n c e ,  I n c . ,  257 So.2d 573, ( F l a .  4 t h  DCA 1 9 7 1 ) .  The Broke r  

a d m i t t e d  i n  h i s  t e s t i m o n y  t h a t  h e  n e v e r  i n f o r m e d  O ' B e r r y  t h a t  h e  

was a d v e r t i s i n g  t h e  p r o p e r t y  o r  c o n t i n u i n g  t o  show t h e  p r o p e r t y  

( 2 - 2 6 1 ) .  

The t e s t i m o n y  o f  t h e  Owner, 0 '  B e r r y ,  was u n e q u i v o c a l  t h a t  

t h e r e  was no  c o n t a c t  a b o u t  t h e  p r o p e r t y  e i t h e r  o n  a  f o r m a l  o r  

i n f o r m a l  b a s i s  f o r  t h e  2% y e a r  p e r i o d  o f  t i m e  i n  q u e s t i o n  (R-310, 

R-311) .  The Broker  h a s  f a i l e d  t o  p o i n t  o u t  i n  h i s  b r i e f  any  

t e s t i m o n y  i n  t h e  r e c o r d  which would c l e a r l y  c o n t r a d i c t  t h e  

Owner ' s  t e s t i m o n y .  The b e s t  h e  c a n  do i s  p o i n t  t o  t h e  r e c o r d  

where  t h e  Broke r  gave  s u c h  e q u i v o c a l  and  f u z z y  t e s t i m o n y  a s  " I  

migh t  o r  migh t  n o t  have"  (R-260) ,  b u t  t h a t  s u c h  c o n t a c t s  were n o t  

" o n  a  f o r m a l  b a s i s "  (R-261) .  T h i s  t e s t i m o n y  c o u p l e d  w i t h  h i s  

p r e v i o u s  t e s t i m o n y  t h a t  t h e r e  was no c o n t a c t  (R-297) c l e a r l y  

d e m o n s t r a t e s  t h a t  t h e r e  i s  no d i s p u t e  o f  f a c t s ,  a t  l e a s t  on  t h e  

i s s u e  o f  abandonment ,  and  t h e  t r i a l  c o u r t  s h o u l d  have  d e c i d e d  t h e  

i s s u e  a s  a  m a t t e r  o f  l aw .  

The i n e s c a p a b l e  c o n c l u s i o n  f rom t h e  u n d i s p u t e d  f a c t s  i n  t h e  

c a s e  s u b  j u d i c e  i s  t h a t  t h e r e  was no  c o n t a c t  be tween  t h e  Broke r  

a n d  t h e  Owner r e g a r d i n g  t h e  p r o p e r t y  i n  q u e s t i o n  f o r  a  p e r i o d  o f  

2% y e a r s ,  which u n d i s p u t e d  f a c t s  mandate  t h e  c o n c l u s i o n  a s  a  

m a t t e r  o f  l a w  t h a t  t h e  Broke r  had  abandoned h i s  c o n t r a c t  o f  

employment.  



I S S U E  THREE: WAS THE OWNER ENTITLED TO A JURY INSTRUCTION 

REGARDING ABANDONMENT OF THE BROKER'S CONTRACT? 

The Owner ' s  r e q u e s t e d  j u r y  i n s t r u c t i o n  r e g a r d i n g  abandonment 

was n o t  g i v e n  by t h e  T r i a l  C o u r t .  The c e n t r a l  i s s u e  and  t h e  

f o c a l  p o i n t  o f  t h e  t r i a l  was t h e  i s s u e  o f  abandonment ,  y e t  t h e  

j u r y  i n s t r u c t i o n s  w e r e  t o t a l l y  d e v o i d  o f  any  i n s t r u c t i o n  o n  

abandonment .  

The p rob lem was compounded by t h e  T r i a l  C o u r t  g i v i n g  a n  

i n s t r u c t i o n  t h a t  

" * * * b u t  t h a t  i s  n o t  t h e  c a s e  where t h e  s e l l e r  and  
t h e  buye r  have  p u r p o s e l y  e x c l u d e d  t h e  b r o k e r  f rom t h e s e  
n e g o t i a t i o n s  by d e a l i n g  w i t h  one  a n o t h e r  d i r e c t l y . "  ( R - 3 8 4 ) .  

These  i n s t r u c t i o n s  a s  a  whole w e r e  n o t  f a i r  t o  t h e  Owner when 

v iewed a s  a  whole ,  and  a t  a  minimum t h e  T r i a l  C o u r t  s h o u l d  b e  

r e v e r s e d  w i t h  i n s t r u c t i o n s  t o  g i v e  a n  a p p r o p r i a t e  j u r y  

i n s t r u c t i o n  r e g a r d i n g  t h e  i s s u e  o f  abandonment.  



CONCLUSION 

The Lower C o u r t  s h o u l d  b e  r e v e r s e d  w i t h  i n s t r u c t i o n s  t o  e n t e r  

i t s  o r d e r  d i r e c t i n g  t h e  T r i a l  C o u r t  t o  e n t e r  judgment f o r  t h e  

Owner, o r  i n  t h e  a l t e r n a t i v e ,  t o  g r a n t  Owner a  new t r i a l  w i t h  

p r o p e r  j u r y  i n s t r u c t i o n s  r e g a r d i n g  t h e  i s s u e  o f  abandonment.  
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