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POINT ON APPEAL 

POINT I 

I F  A YOUNG LADY I S  ACCOSTED I N  A DARK PARKING LOT BY TWO 
UNIFORMED POLICEMEN, AND A CIVILIAN WHO I S  SHOUTING THAT SHE 
I S  A THEIF,  I S  NOT TOLD WHAT SHE I S  SUSPECTED OF STEALING, 
I S  NOT INFORMED OF ANY OF HER RIGHTS, AND SHE SUBSEQUENTLY 
OPENS SOME ZIPPERED BAGS FROM HER PURSE, BUT NOT OTHERS, HAS 
SHE CONSENTED TO A GENERAL SEARCH? 

POINT I1 

I F  A PROSECUTING ATTORNEY ENTERS A NOLLE PROSEQUI ON A CASE 
AFTER JEOPARDY HAS ATTACHED, AND WHILE A MATTER I S  PENDING 
I N  THE APPELLATE COURTS, I S  THE NOLLE PROSEQUI EFFECTIVE? 



R e s p o n d e n t  elects t o  u s e  t h e  S t a t e m e n t  o f  F a c t s  

c o n t a i n e d  i n  h e r  " I n i t i a l  B r i e f  o f  A p p e l l a n t " .  The a d o p t i o n  

o f  t h e  f a c t s  c o n t a i n e d  i n  t h e  o p i n i o n  o f  t h e  S e c o n d  Dis t r ic t  

C o u r t  o f  A p p e a l s  by P l a i n t i f f  p r o v i d e s  too c o n d e n s e d  a 

r e c i t a t i o n  t o  f u l l y  e x p l o r e  t h e  i s s u e s .  

T h i s  case is  c o n c e r n e d  w i t h  a young  l a d y  who was 

a c c u s e d  o f  s h o p l i f t i n g  i n  a Winn-Dixie  s t o r e  i n  S e b r i n g ,  

F l o r i d a .  A s u b s e q u e n t  s e a r c h  o f  z i p p e r e d  c o s m e t i c  b a g s  i n  

h e r  p u r s e  r e s u l t e d  i n  t h e  s e i z u r e  o f  a m p h e t a m i n e s .  

The manager  o f  t h e  s t o r e  t e s t i f i e d  t h a t  h e  o b s e r v e d  

R e s p o n d e n t ,  M s .  H u t c h i n s o n ,  s h o p p i n g  i n  t h e  store,  w i t h  a 

l a r g e  p u r s e  l y i n g  i n  h e r  buggy.  H e  sa id  t h a t  t h e  p u r s e  was  

u n z i p p e d  a n d  h e  o b s e r v e d  i t e m s  l y i n g  on t o p  o f  t h e  p u r s e .  

The manager  c a l l e d  t h e  p o l i c e  a n d  t o l d  t h e  r e s p o n d i n g  

o f f i c e r ,  BRYAN, t h a t  h e  saw M s .  H u t c h i n s o n  p u t  a n  a r t i c l e  i n  

h e r  p u r s e  ( R .  2 5 ) .  The manager  t e s t i f i e d  t h a t  h e  was n o t  

s u r e  w h e t h e r  h e  t o l d  BRYAN h e  saw h e r  p u t  t h e  i n c e n s e  i n  h e r  

p u r s e  ( R .  1 5 1 ,  b u t  t h e n  sa id  h e  d i d  ( R .  1 6 ) .  

The o f f i c e r  w a i t e d  o u t s i d e  t h e  store.  When M s .  

H u t c h i n s o n  e x i t e d  t h e  s tore ,  t h e  manager  f o l l o w e d  h e r .  H e  

s i g n a l e d  t h e  o f f i c e r  a n d  t h e y  a p p r o a c h e d  M s .  H u t c h i n s o n ,  who 

w a s  t h e n  a t  h e r  car. The f i r s t  o f f i c e r ,  BRYAN, p u l l e d  

a l o n g s i d e  h e r  car; t h e  manager  was  t h e r e  y e l l i n g  a b o u t  

t h i e v e s  a n d  s h o p l i f t e r s  ( R .  20 1 , 38  1 .  A n o t h e r  o f f i c e r ,  

WALKER, a l s o  d r o v e  u p  ( R .  2 1 ) .  M s .  H u t c h i n s o n  became v e r y  



upset when Officer BRYAN told her she was suspected of being 

a shoplifter (R. 9, 21). She was never told what - she was 

supposed to have stolen (R. 26). In fact, nothing had been 

stolen (R. 36), but the manager still insisted she had (R. 

17). 

The testimony is somewhat in conflict at this point. 

The manager testified that one of the officers, BRYAN, asked 

to see in her purse. He said she then opened the purse and 

pulled out zippered bags and stuff, and then put them back 

in the purse. The manager said that Officer WALKER then 

asked what was in the little bags (R. 10). The bags were 

opaque (R. 40). 

Officer BRYAN testified that Ms. Hutchinson 

spontaneously began pulling items from her purse, some of 

which she opened, others she did not. BRYAN said he told her 

then to go through individually and open each bag (R. 24). 

BRYAN said that Officer WALKER then told her several times 

to open the bag the amphetamines were found in, and she 

finally handed it to him, and he opened it (R. 24). 

Officer WALKER testified that BRYAN asked to look in 

her purse and she started taking the items out. WALKER said 

she opened and closed them, but was hesitant to open one. 

After she closed it, he asked what was in it because it was 

dark and he couldn't see (R. 29). WALKER asked her twice 

what was in the bag, and she finally handed it to him. He 

opened the bag and found a black film container. Inside the 

film container he found a plastic bag with a white powder in 



it (R. 30). 

The incense was ultimately found in the bag with the 

groceries (R. 26). That was the only item the manager told 

BRYAN she had stolen (R. 25). 

BRYAN testified that there was no probable cause to 

arrest Ms. Hutchinson for anything prior to WALKER'S 

discovery of the contents of the film canister (R. 26); and 

the amphetamines were not in plain view (R. 27). BRYAN also 

testified that Ms. Hutchinson was not going to be allowed to 

go anywhere until she had opened every bag in her purse (R. 

27). 

Ms. Hutchinson testified in her own behalf and said 

that the officers told her they wanted to see what was in 

her purse, to take everything out (R. 38). She said that she 

emptied her purse, but was never told what she was supposed 

to have taken (R. 39). She said that if they had asked 

permission, she would have said no, but it was made plain to 

her that she was not going to be allowed to leave until she 

emptied her purse (R. 39, 41, 42). 

Ms. Hutchinson said she took everything out, even 

turning her purse upside down, put everything back, and then 

was ordered to go back through her purse and open every 

item (R. 40-42). 



STATEMENT OF THE CASE 

Respondent, GLADYS CAROL HUTCHINSON, accepts the 

Statement of the Case outlined by Plaintiff in Plaintiff's 

Brief on the merit, with the addition that a Notice of Nolle 

Prosequi was filed in the Tenth Judicial Circuit on May 13, 

1987. 



ARGUMENT 

POINT I 

I F  A YOUNG LADY I S  ACCOSTED I N  A DARK PARKING LOT BY 
TWO UNIFORMED POLICEMEN, AND A CIVILIAN WHO I S  SHOUTING THAT 
SHE I S  A THIEF, I S  NOT TOLD WHAT SHE I S  SUSPECTED OF 
STEALING, I S  NOT INFORMED OF ANY OF HER RIGHTS, AND SHE 
SUBSEQUENTLY OPENS SOME ZIPPERED BAGS FROM HER PURSE, BUT 
NOT OTHERS, HAS SHE CONSENTED TO A GENERAL SEARCH? 

P l a i n t i f f  s i n i t i a l  a rgumen t  i s ,  i n  e s s e n c e ,  t h a t  a n  

a p p e l l a t e  c o u r t  h a s  no power t o  r e v e r s e  a t r i a l  c o u r t ' s  

d e c i s i o n  no matter how i n c o r r e c t ,  c a p r i c i o u s ,  o r  u n j u s t  it 

may b e ,  i f  t h e r e  i s  a n y t h i n g  a t  a l l  i n  t h e  r e c o r d  t h a t  c o u l d  

i n  any  way s u p p o r t  i t .  F o r t u n a t e l y ,  t h a t  i s  n o t  t h e  l a w ,  

else why have  a p p e l l a t e  c o u r t s ?  T r i a l  j udges  are human and  

t h e y  d o  make m i s t a k e s .  S c h n e i d e r  v .  S t a t e ,  416 So.2d 475 

( F l a .  2d DCA, 1 9 8 2 ) .  T h e i r  d e c i s i o n s  mus t  be  s u p p o r t e d  by 

s u b s t a n t i a l  c o m p e t e n t  e v i d e n c e .  T h e r e  is no e v i d e n c e  t o  

s u p p o r t  a c o n c l u s i o n  t h a t  M s .  H u t c h i n s o n  c o n s e n t e d  t o  a 

s e a r c h  o f  h e r  b a g s .  

F l o r i d a  v .  Royer  460 So.2d 491 ,  75 L  Ed. 2d 229 ( 1 9 8 3 )  

i s  a v a l i d  example  of  t h e  s ta te  o f  t h e  l a w  on t h i s  p o i n t ,  as 

w e l l  as b e i n g  a n a l o g o u s  t o  t h e  i n s t a n t  case. M s .  H u t c h i n s o n  

w a s  , i n  e f f e c t ,  u n d e r  arrest from t h e  i n i t i a l  c o n t a c t  w i t h  

t h e  p o l i c e ,  b e c a u s e  O f f i c e r  Bryan t e s t i f i e d  t h a t  s h e  w a s  n o t  

g o i n g  t o  b e  a l l o w e d  t o  g o  anywhere  u n t i l  s h e  had  opened  

e v e r y  bag  i n  h e r  p u r s e  ( R .  27 1 .  T h i s  w a s  made d o u b l y  

o f f e n s i v e  by Bryan ' s t e s t i m o n y  t h a t  t h e r e  w a s  no p r o b a b l e  

0 c a u s e  t o  arrest  M s .  H u t c h i n s o n  p r i o r  t o  O f f i c e r  W a l k e r ' s  



0 o p e n i n g  o f  t h e  f i l m  c a n i s t e r  ( R .  2 6 ) .  

F l o r i d a  v .  R o y e r ,  s u p r a ,  f u r t h e r  h o l d s  t h a t  w h e r e  

c o n s e n t  is o f f e r e d  as j u s t i f i c a t i o n  f o r  a w a r r a n t l e s s  

s e a r c h ,  t h e  b u r d e n  is  on t h e  S t a t e  t o  p r o v e  t h a t  c o n s e n t  was 

f r e e l y  a n d  v o l u n t a r i l y  g i v e n .  T h a t  b u r d e n  i s  n o t  m e t  by 

s h o w i n g  mere s u b m i s s i o n  t o  a claim o f  l aw£ u l  a u t h o r i t y ,  a n d  

t h a t  is a l l  t h a t  was shown by t h e  t e s t i m o n y  i n  t h e  case a t  

h a n d .  A c c o r d ,  U.S. v .  Lopez-Paqes ,  767 F. 2d 776 ( 1 1 t h  C i r .  

1 9 8 5 ) ;  U.S. v .  Chemaly,  7 4 1  F. 2d 2346 ( 1 1 t h  C i r .  1 9 8 4 ) ;  

R a f f i e l d  v .  S t a t e ,  362 S o .  2d 1 3 8 ,  1 4 0  ( F l a .  1st DCA, 1 9 7 8 ) .  - 

P l a i n t i f f  a r g u e s  t h a t  t h e  S e c o n d  D i s t r i c t  C o u r t  o f  

A p p e a l s  i m p e r m i s s i b l y  r e w e i g h e d  t h e  e v i d e n c e  i n  r e a c h i n g  i t s  

d e c i s i o n .  I t  is s u b m i t t e d  t h a t  a r e v i e w i n g  c o u r t  m u s t  

e x a m i n e  t h e  e v i d e n c e  i n  a case t o  d e t e r m i n e  w h e t h e r  o r  n o t  

t h e  t r i a l  c o u r t  h a s  m e t  t h e  e s s e n t i a l  r e q u i r e m e n t s  o f  t h e  

l a w ,  a n d  t o  d e t e r m i n e  w h e t h e r  t h e  t r i a l  c o u r t ' s  r u l i n g s  are 

s u p p o r t e d  by t h e  e v i d e n c e  Dean v .  S t a t e  406 S o .  2d 1 1 6 2  

( F l a .  3 r d  DCA 1 9 8 1 1 ,  cert .  d e n i e d ,  413 So .2d  1 8 7 7  ( F l a .  

1 9 8 2 ) .  T h a t  d o e s  n o t  mean t h a t  t h e  e v i d e n c e  is r e w e i g h e d .  I n  

t h e  case a t  h a n d ,  t h e r e  i s  - no  e v i d e n c e  t o  s u s t a i n  a f i n d i n g  

o f  c o n s e n t  t o  t h e  s e a r c h ,  u n l e s s  t h e  s e l f - s e r v i n g  s t a t e m e n t s  

o f  t h e  o f f i c e r s  t h a t  t h e y  t h o u g h t  s h e  c o n s e n t e d  t o  t h e  

s e a r c h  are  c o n s i d e r e d  e v i d e n c e ,  b u t  t h e i r  t e s t i m o n y  d o e s  n o t  

p r e s e n t  t h e  " s t r o n g  c i r c u m s t a n c e s "  n e c e s s a r y  t o  " q u a l i f y  as 

a n  a c c e p t a b l e  a l t e r n a t i v e  t o  t h e  p r e s e r v a t i o n  o f  t h e  

c o n s t i t u t i o n a l  r i g h t s  o f  c i t i z e n s "  B a i l e y  v .  S t a t e ,  319 



So.2d  22 ( F l a .  1 9 7 5 ) .  B a i l e y ,  l i k e  t h e  case a t  h a n d ,  

i n v o l v e d  t h e  s e a r c h  of  a c o s m e t i c s  bag ( w i t h  t h e  t e s t i m o n y  

a s  t o  c o n s e n t  i n  c o n f l i c t )  h e l d  t h a t  t h e  mere c o n c l u s i o n s  o f  

a s e a r c h i n g  o f f i c e r  were i n s u f f i c i e n t  t o  e s t a b l i s h  c o n s e n t .  

B a i l e y  g o e s  on t o  h o l d  t h a t  e v e n  t hough  t h e  D i s t r i c t  C o u r t  

o f  Appea l  had  a f f  i rmed  on t h e  g r o u n d  t h a t  it c o u l d  n o t  

s u b s t i t u t e  i t s  judgment  f o r  h a t  o f  t h e  t r i a l  c o u r t ,  t h e  

F l o r i d a  Supreme C o u r t  c o u l d  n o t  a g r e e ,  and  r e v e r s e d .  

S i m i l a r l y ,  t h e  C o u r t  i n  Samuels  v .  S t a t e ,  318 So.2d 190  

( 2 n d  DCA 19751 ,  h e l d  t h a t  w h i l e  o r d i n a r i l y  t h e  a p p e l l a t e  

c o u r t  s h o u l d  n o t  s u b s t i t u t e  i t s  judgment ,  i t  is e s s e n t i a l  

f o r  t h e  h e a r i n g  c o u r t  t o  d e t e r m i n e  t h a t  t h e  e v i d e n c e  i s  

clear a n d  c o n v i n c i n g .  I n  t h e  i n s t a n t  case, t h e  t r i a l  c o u r t  

d i d  n o t  g i v e  a n y  r e a s o n s  f o r  i t s  d e c i s i o n ,  it o n l y  s a i d ,  

"The c o u r t  w i l l  deny  t h e  m o t i o n "  ( R .  4 7 ) .  

The t e s t i m o n y  of  t h e  o f f i c e r s  c l e a r l y  i l l u s t r a t e  t h a t  

t h e r e  w a s  no f r e e  and  v o l u n t a r y  c o n s e n t ,  b e c a u s e  t h e y  had  t o  

t e l l  h e r  t h r e e  t i m e s  t h a t  t h e y  wanted  t o  l o o k  i n t o  t h e  bag ,  

a n d  s h e  t h e n  r e l u c t a n t l y  handed i t  o v e r  ( R .  30 1 .  

A d i s t i n c t i o n  i s  r e c o g n i z e d  i n  t h e  l a w  between 
s u b m i s s i o n  t o  t h e  a p p a r e n t  a u t h o r i t y  o f  a l a w  
e n f o r c e m e n t  o f f i c e r  a n d  u n q u a l i f i e d  c o n s e n t .  Mere 
a c q u i e s c e n c e  i n  a s e a r c h  is n o t  n e c e s s a r i l y  a 
w a i v e r  o f  a v a l i d  s e a r c h  w a r r a n t .  R a t h e r ,  f o r  a 
p e r s o n  t o  w a i v e  h i s  s e a r c h  and  s e i z u r e  r i g h t s ,  it 
m u s t  c l e a r l y  a p p e a r  t h a t  h e  v o l u n t a r i l y  p e r m i t t e d  
o r  e x p r e s s l y  i n v i t e d  and  a g r e e d  t o  t h e  s e a r c h .  
B a i l e y  v .  S t a t e ,  319 So.2d 22 ( F l a .  1 9 7 5 ) ;  
T o l o v e r a  v .  S t a t e ,  186  So.2d 8 1 1  ( F l a .  2d DCA 
1 9 6 6 )  . . . w e  t h e r e f o r e  h o l d  t h a t  t h e  D e f e n d a n t  
d i d  n o t  v a l i d l y  c o n s e n t  t o  t h e  w a r r a n t l e s s  s e a r c h .  

Major  v .  S t a t e ,  389 So.2d 1 2 0 3  ( 3 r d  DCA 



I t  must  c l e a r l y  appea r  t h a t  a pe r son  v o l u n t a r i l y  

p e r m i t t e d  o r  e x p r e s s l y  i n v i t e d  and a g r e e d  t o  t h e  s e a r c h  

C o r r e a  v .  S t a t e ,  389 So.2d 1204 ( 3 r d  DCA, 1 9 8 0 ) .  T h i s  

showing must  be  by c l e a r  and c o n v i n c i n g  e v i d e n c e  Norman v .  

S t a t e ,  379 So.2d 643, 647 ( F l a .  1 9 8 0 ) .  

Major ,  s u p r a ,  a l s o  shows t h a t  even i f ,  a rguendo,  some - 

c o n s e n t  is  g i v e n ,  t h e  s c o p e  of  t h e  s e a r c h  may be l i m i t e d .  

Thus ,  as i n  t h e  i n s t a n t  case, where M s .  Hutchinson opened 

some z i p p e r e d  bags  and  n o t  o t h e r s ,  s h e  c l e a r l y  ev idenced  

t h a t  s h e  w a s  n o t  f r e e l y  and v o l u n t a r i l y  c o n s e n t i n g  t o  a 

s e a r c h ,  much less t o  a g e n e r a l  s e a r c h ,  T a y l o r  v .  S t a t e ,  355 

So.2d 160 ( 3 r d  DCA 1 9 7 8 ) .  

I n  U.S. v .  Mi l i an -Rodr iguez ,  759 F.2d 1558 ( 1 1 t h  C i r .  

19851,  t h e  c o u r t  s p e c i f i c a l l y  h e l d  t h a t :  

A s u s p e c t ' s  c o n s e n t  can impose l i m i t s  on t h e  s c o p e  
o f  a s e a r c h  i n  t h e  same way as do t h e  
s p e c i f i c a t i o n s  of  a w a r r a n t .  The government may 
n o t  u s e  c o n s e n t  t o  a s e a r c h  which w a s  i n i t i a l l y  
d e s c r i b e d  as narrow as l i c e n s e  t o  conduc t  a 
g e n e r a l  s e a r c h .  

And i n  S t a t e  v .  Worqin, 418 So.2d 1261  ( 4 t h  DCA 1 9 8 2 ) :  

"A pe r son  may, of c o u r s e ,  l i m i t  h i s  c o n s e n t  d u r i n g  t h e  

c o u r s e  o f  t h e  s e a r c h  by some v e r b a l  o r  p h y s i c a l  act  

i n d i c a t i n g  t h e  w i t h d r a w a l  of t h e  conduc t "  a t  1263.  

T h i s  c o n c e p t  of l i m i t e d  c o n s e n t  is  n o t  new i n  F l o r i d a  

l a w ,  as ev idenced  by S a g o r r i a s  v .  S t a t e ,  39 So.2d 252 ( F l a .  



@ 1 9 5 6 1 ,  w h e r e i n  t h e  c o u r t  h e l d  t h a t  e v e n  t h o u g h  t h e  D e f e n d a n t  

t h e r e  h a d  c o n s e n t e d  t o  a s e a r c h  o f  h i s  c a r ' s  t r u n k ,  h e  had  

n o t  e x t e n d e d  h i s  c o n s e n t  t o  t h e  i n t e r i o r  o f  t h e  car a n d  

p a c k a g e s  i n s i d e .  

A m e r i c a n s  h a v e  a C o n s t i t u t i o n a l  r i g h t  t o  b e  s e c u r e  f r o m  

u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s ;  it is a f u n d a m e n t a l  a n d  

c h e r i s h e d  l i b e r t y ,  T o l o v e r a  v .  S t a t e ,  1 8 6  So .2d  8 1 1  ( 2 d  DCA 

1 9 6 6 ) .  One o f  t h e  main  i m p e t u s e s  o f  t h e  e m i g r a t i o n  o f  p e o p l e  

f r o m  o t h e r  l a n d s  t o  A m e r i c a  was t h e  a b u s e  o f  t y r a n n y  t h a t  

c a n  r e s u l t  when p o l i c e  h a v e  a n  u n f e t t e r e d  r i g h t  t o  s e a r c h  

w i t h o u t  a w a r r a n t .  And t h a t  is why American c o u r t s  h a v e  

e s t a b l i s h e d  t h e  r u l e  t h a t  s e a r c h e s  c o n d u c t e d  w i t h o u t  t h e  

p r i o r  a p p r o v a l  o f  a j u d g e  o r  m a g i s t r a t e  are per se e - 

u n r e a s o n a b l e ,  s u b j e c t  t o  c e r t a i n  e x c e p t i o n s ,  U.S. v.  

M a r s h a l l ,  452 F. 2d Supp .  1 2 8 2 ,  (U.S.D.C. S.D. F l a .  1 9 7 8 ) .  

The  b u r d e n  o f  p r o v i n g  c o n s e n t  is a h e a v y  o n e ,  " e v e n  

v e r b a l  a g r e e m e n t s  t o  accompany a n  o f f i c e r  who r e q u e s t s  a 

s e a r c h  s h o u l d  b e  s c r u t i n i z e d  e x c e p t i o n a l l y  c l o s e l y  t o  e n s u r e  

a c o m p l e t e  a b s e n c e  o f  c o e r c i v e  i n f l u e n c e " ,  U.S. v .  

Lopez-Pages  767 F.2d 776 ( 1 1 t h  C i r .  1 9 8 5 )  a t  7 8 0 .  M a r s h a l l  

s u p r a ,  d e f i n e d  c o n s e n t  as " a s s e n t  w i t h o u t  c o e r c i o n " ,  a n d  

a l s o  n o t e d  t h a t  a p e r s o n  may l i m i t  t h e  s c o p e  o f  t h e  c o n s e n t  

t o  s e a r c h  which  h e  g i v e s ,  a n d  i t e r a t e d  t h a t  t h e  p u r p o s e  o f  

t h e s e  r u l e s  was t o  p r e v e n t  p o l i c e  f r o m  u s i n g  a s u b t e r f u g e  t o  

r e c o n n o i t e r  a p r o t e c t e d  area. A c c o r d ,  E n q l e  v .  S t a t e ,  3 9 1  

So.2d 245 ( 5 t h  DCA 1 9 8 0 ) .  



a P l a i n t i f f  a r g u e s  t h a t  t h e  case a t  hand is a n a l o g o u s  t o  

t h a t  o f  U.S. v s .  P u l i d o - B a s q u e r i z ,  800 So.2d ( 9 t h  C i r .  

1 9 8 6 ) .  Responden t  would s u b m i t  t h a t  v o l u n t a r i l y  p l a c i n g  a 

b r i e f c a s e  on an  a i r p o r t  X-Ray-machine conveyor  b e l t  is  i n  no 

way similar  t o  h a n d i n g  o v e r  a c o s m e t i c  bag t o  a po l i ceman  

who is  demanding t o  l o o k  i n s i d e  it .  

P l a i n t i f f  s t a t e s  t h a t  i f  M s .  H u t c h i n s o n  wi shed  t o  

res t r ic t  h e r  c o n s e n t  t o  t h e  s e a r c h ,  s h e  s h o u l d  have  done  an  

a f f i r m a t i v e  act  c o n s i s t e n t  w i t h  t h a t  p o s i t i o n .  I t  is 

s u b m i t t e d  t h a t  u n z i p p i n g  some b a g s  a n d  n o t  o t h e r s ,  a n d  o n l y  

h a n d i n g  o v e r  t h e  bag i n  r e s p o n s e  t o  r e p e a t e d  r e q u e s t s ,  is a n  

a f f i r m a t i v e  ac t .  

Where t h e r e  is a d o u b t  a b o u t  w h e t h e r  a D e f e n d a n t  

• c o n s e n t e d  t o  s e a r c h ,  it mus t  b e  r e s o l v e d  i n  t h e  D e f e n d a n t ' s  

f a v o r ,  Robinson  v .  S t a t e ,  388 So.2d 286 (1st DCA 1 9 8 0 ) .  

C l e a r l y ,  o n c e  M s .  H u t c h i n s o n  went  t h r o u g h  h e r  p u r s e  

o n c e ,  a n d  n o t h i n g  i n c r i m i n a t i n g  was f o u n d ,  t h e  o r d e r  o f  

O f f i c e r  Walker  t h a t  s h e  go  back  t h r o u g h  a g a i n ,  and  open  up 

e v e r y t h i n g ,  w a s  p o l i c e  m i s c o n d u c t ,  and  t h e  s e a r c h  was 

i l l e g a l  ( R .  29 ,  3 0 ) .  T h e r e  was no c o n s e n t ,  a n d  t h e  o f f i c e r s  

s h o u l d  h a v e  s o u g h t  a s e a r c h  w a r r a n t  i f  t h e y  w i shed  t o  s e a r c h  

h e r  b a g s ,  S i l v a  v .  S t a t e ,  344  So.3d 559 ( F l a .  1 9 7 7 ) .  

The f a c t  t h a t  M s .  H u t c h i n s o n  was n o t  aware o f  h e r  r i g h t  

t o  r e f  u s e  a s e a r c h :  

A n o t h e r  f a c t o r  i n d i c a t i n g  c o n s e n t  w a s  n o t  
v o l u n t a r i l y  g i v e n  is t h e  f a i l u r e  o f  ( t h e  o f f i c e r )  
t o  i n f o r m  ( t h e  D e f e n d a n t )  of  h i s  r i g h t  t o  l e a v e  
a n d  n o t  t o  c o n s e n t  t o  t h e  s e a r c h .  Such knowledge 



o r  l a c k  t h e r e o f  is  a f a c t o r  t o  c o n s i d e r  i n  
d e t e r m i n i n g  v o l u n t a r i n e s s  - U. S .  v .  Chemaly,  7 4 1  
F .2d  1 3 4 6  ( 1 1 t h  C i r .  1 9 8 4 1 ,  a t  1 3 5 3 .  

A c c o r d ,  J o r d a n  v .  S t a t e ,  384 So .2d  277 ( 4 t h  DCA 1 9 8 0 1 ,  

Mobley ,  s u p r a ,  T a y l o r  v .  S t a t e ,  355 So .2d  1 6 0  ( 3 r d  DCA 

1 9 7 8  1 .  

The mere f a c t  t h a t  M s .  H u t c h i n s o n  s i l e n t l y  c o m p l i e d  

w i t h  t h e  o f f i c e r '  s r e q u e s t  t o  l o o k  i n t o  h e r  bag s h o u l d  n o t  

b e  c o n s t r u e d  t o  b e  c o n s e n t ,  I n q r a m  v .  S t a t e ,  364 So .2d  8 2 1  

( 4 t h  DCA 1 9 7 8 1 .  

B e c a u s e  t h e  S t a t e  relies upon c o n s e n t ,  a n  e x c e p t i o n  t o  

t h e  r e q u i r e m e n t  o f  a w a r r a n t  t o  s e a r c h ,  " i m p l i c i t  t h e r e i n  

r e q u i r e s  a s h o w i n g  t h a t  t h e  p r o c u r e m e n t  o f  a s e a r c h  w a r r a n t  

w a s  n o t  f e a s i b l e  b e c a u s e  t h e  e x i g e n c i e s  o f  t h e  s i t u a t i o n  

made t h a t  c o u r s e  i m p e r a t i v e " ,  T a y l o r  v .  S t a t e ,  355 S o . 2 d  1 6 0  

( 3 r d  DCA 1 9 7 8 1 ,  1 8 3 .  

The case a t  h a n d  is a n a l o g o u s  t o  -- P i r r i  v .  S t a t e ,  428 

So .2d  285 ( 4 t h  DCA 1 9 8 3 1 ,  w h e r e  t h e  c o u r t  h e l d  

t h a t  t h e :  

o f f i c e r  c o u l d  o n l y  c o n d u c t  a c a r e f u l l y  l i m i t e d ,  
s e l f - p r o t e c t i v e  s e a r c h  o f  t h e  o u t e r  c l o t h i n g  . . . 
t o  d i s c o v e r  t h e  p r e s e n c e  o f  weapons  . . . t h e  
e v i d e n c e  sows t h a t  h e  w a s  a t  leas t  d e  f a c t o  i n  
c u s t o d y .  B e c a u s e  o f  t h e  c o e r c i v e  s e t t i n g  a n d  t h e  
o f f i c e r ' s  f a i l u r e  t o  n o t i f y  t h e  D e f e n d a n t  o f  h i s  
r i g h t  t o  r e f  u s e  t h e  s e a r c h ,  t h e  D e f e n d a n t '  s 
c o m p l i a n c e  w i t h  t h e  o f f i c e r  ' s r e q u e s t  m i g h t  
p o s s i b l y  b e  deemed a c q u i e s c e n c e  t o  a u t h o r i t y ,  b u t  
i t  c e r t a i n l y  d o e s  n o t  r ise t o  t h e  l e v e l  o f  f r e e  
a n d  v o l u n t a r y  c o n s e n t  t o  s e a r c h .  The o r d e r  u n d e r  
r e v i e w  m u s t ,  a c c o r d i n g l y ,  b e  r e v e r s e d  - a t  286.  

The d e n i a l  o f  t h e  m o t i o n  t o  s u p p r e s s  s h o u l d  b e  



r e v e r s e d .  t h e  case a t  hand  is  l i k e  t h a t  o f  R o s e 1 1  v .  S t a t e ,  

4 3 3  So .2d  1 2 6 0  (1st DCA 1 9 8 3 1 ,  w h e r e  t h e  c o u r t  h e l d  t h a t  

"where  . . . t h e  S t a t e  i s  u n a b l e  t o  p r o v e  v o l u n t a r y  c o n s e n t  

as o p p o s e d  t o  mere s u b m i s s i o n  t o  a p p a r e n t  a u t h o r i t y ,  t h e  

s e a r c h  w i l l  n o t  b e  u p h e l d " ,  a t  1 2 6 2 .  



POINT I1 

I F  A PROSECUTING ATTORNEY ENTERS A NOLLE PROSEQUI ON A 
CASE AFTER JEOPARDY HAS ATTACHED, AND WHILE A MATTER I S  
PENDING I N  THE APPELLATE COURTS, I S  THE NOLLE PROSEQUI 
EFFECTIVE? 

Y e s .  T h i s  a p p e a r s  t o  b e  a n o v e l  s i t u a t i o n ,  a n d  no case 

d i r e c t l y  on p o i n t  h a s  b e e n  f o u n d .  A case i n  which  t h e  

q u e s t i o n  o f  a n o l l e  p r o s e q u i  w a s  a d d r e s s e d  w a s  W i l s o n  v .  

R e n f r o e ,  9 1  So .2d  857 ( F l a .  1 9 5 7 ) .  I n  t h a t  case, t h e  

p r o s e c u t o r  f i l e d  a M o t i o n  t o  D i s m i s s  I n f o r m a t i o n  i n  a 

D U I / r e c k l e s s  d r i v i n g  case. The  t r i a l  j u d g e  r e f u s e d  t o  

d i s m i s s  t h e  case on t h e  D U I ,  a n d  d i r e c t e d  t h a t  two 

a d d i t i o n a l  c o u n t s  b e  f i l e d .  A p p e l l a n t  a p p e a l e d  t o  t h e  

C i r c u i t  C o u r t ,  which  a l s o  r u l e d  a g a i n s t  h im.  The matter was  

t h e n  a p p e a l e d  t o  t h e  F l o r i d a  Supreme C o u r t  on t h e  g r o u n d s  

t h a t  t h e  p r o s e c u t o r ' s  M o t i o n  t o  D i s m i s s  w a s  t a n t a m o u n t  t o  a 

n o l l e  p r o s e q u i ,  a n d  t h e  County  J u d g e  h a d  no a u t h o r i t y  t o  

d e n y  t h e  M o t i o n  t o  D i s m i s s .  The F l o r i d a  Supreme C o u r t  n o t e d  

t h a t  n o l l e  p r o s e q u i  t r a n s l a t e s  t o  " t o  b e  u n w i l l i n g  t o  

p r o s e c u t e " ,  a t  859 ,  a n d  t h a t  t h e  p r o s e c u t o r  a l o n e  h a s  

a u t h o r i t y  t o  d e c i d e  w h e t h e r  p r o s e c u t i o n  s h o u l d  be  

d i s c o n t i n u e d  p r i o r  t o  t h e  i n c e p t i o n  o f  j e o p a r d y .  The c o u r t  

h e l d  t h a t  t h e  Mot ion  t o  D i s m i s s  was  n o t  a n o l l e  p r o s e q u i ,  

b u t  d i d  n o t  r e a c h  o r  d e c i d e  t h e  e f f e c t  o f  a n o l l e  p r o s e q u i  

a f t e r  j e o p a r d y  a t t a c h e s .  

" O r d i n a r i l y  j e o p a r d y  a t t a c h e s  upon t h e  e n t r y  o f  a p l e a  

o f  g u i l t y  o r  n o l o  c o n t e n d e r e ,  a n d  i t s  a c c e p t a n c e  by t h e  

C o u r t  . . .", V i n s o n  v .  S t a t e ,  345 So .2d  7 1 1 ,  716 ( F l a .  

1 9 7 7  1 .  



I n  S t a t e  v .  S t e l l ,  407 So.2d 642 ( F l a  4 t h  DCA 19811 ,  

t h e  c o u r t  h e l d  t h a t  " t h e  b a r  a g a i n s t  d o u b l e  j e o p a r d y  would 

p r e v e n t  t h e  s ta te  from n o l - p r o s s i n g  a n d  r e f i l i n g  an  

I n f o r m a t i o n  a f t e r  t h e  j u r y  h a s  been  s w o r n " ,  a t  643 .  B u t ,  t h e  

c o u r t  d i d  n o t  s a y  t h e  s t a t e  c o u l d  n o t  f i l e  a n o l l e  p r o s e q u i  

a f t e r  t h e  j u r y  w a s  sworn i f  it d i d  n o t  f i l e  a n o t h e r  

i n f o r m a t i o n .  The c o u r t  d i d  s a y  t h a t  " t h e  s t a t e  may n o l l e  

p r o s e q u i  i n f o r m a t i o n  w i t h i n  i t s  d i s c r e t i o n  a t  any  t i m e  

s u b j e c t  t o  t h e  l i m i t a t i o n s  d i s c u s s e d  below",  a t  643.  The 

o n l y  o n e  o f  t h o s e  l i m i t a t i o n s  t h a t  is r e l e v a n t  t o  t h e  case 

a t  hand  i s  t h e  o n e  a d d r e s s e d  above .  The o t h e r  relates t o  

s p e e d y  t r i a l  p r o b l e m s .  

The F l o r i d a  A t t o r n e y  G e n e r a l  i s s u e d  two o p i n i o n s  i n  

a 1958  which  are r e l e v a n t  t o  t h i s  i s s u e .  The f i r s t  is  t h e  
- 

matter o f  e n t e r i n g  a n o l l e  p r o s e q u i  rests e n t i r e l y  w i t h i n  

t h e  d i s c r e t i o n  o f  t h e  p r o s e c u t i n g  o f f i c e r ,  w i t h o u t  l e a v e  o f  

c o u r t ,  i n  a l l  s t a g e s  o f  a c r i m i n a l  p r o s e c u t i o n  b e f o r e  t h e  

j u r y  is empane led"  F l a .  A t t o r n e y  G e n e r a l  Rep. 058-64 ( F e b .  

The o t h e r  is c l o s e  t o  b e i n g  on p o i n t :  

N o l l e  p r o s e q u i  is  f o r m a l  e n t r y  on t h e  r e c o r d  
b y  t h e  p r o s e c u t i n g  o f f i c e r  by which  h e  d e c l a r e s  
t h a t  h e  w i l l  n o t  p r o s e c u t e  t h e  case f u r t h e r  . . . . Upon e n t r y  on t h e  r e c o r d ,  it amounts  t o  a 
d i s m i s s a l  o r  n u l l i f i c a t i o n  o f  t h e  p a r t i c u l a r  
i n d i c t m e n t  o r  i n f o r m a t i o n  a n d  r e n d e r s  n u g a t o r y  any  
p r o c e e d i n g s  c a r r i e d  on s u b s e q u e n t l y  unde r  t h e  same 
i n d i c t m e n t  o r  i n f o r m a t i o n .  

Whi l e  t h i s  matter h a s  n e v e r  been  j u d i c i a l l y  
r e s o l v e d  i n  F l o r i d a ,  it would seem t o  b e  t h e  
b e t t e r  p r a c t i c e  t o  o b t a i n  l e a v e  o f  c o u r t  p r i o r  t o  
e n t e r i n g  a n o l l e  p r o s e q u i  a f t e r  t r i a l  h a s  
commenced. I f i n d  no s t a t u t e  on t h e  s u b j e c t  i n  



F l o r i d a  . . . I f i n d  no a u t h o r i t y  t h a t  would 
p r e c l u d e  t h e  p r o s e c u t i n g  a t t o r n e y  f rom a t t e m p t i n g  
t o  e n t e r  a n o l l e  p r o s e q u i  a f t e r  t h e  commencement 
o f  t h e  case . . . . 

- F l a .  A t t o r n e y  G e n e r a l  Rep. 058-169,  May 2 3 ,  

I t  i s  s u b m i t t e d  t h a t  t h e  w e i g h t  o f  a u t h o r i t y ,  a l b e i t  

p e r s u a s i v e ,  is t h a t  a p r o s e c u t i n g  a t t o r n e y  i n  F l o r i d a  h a s  

t h e  a u t h o r i t y  t o  e n t e r  a n o l l e  p r o s e q u i ,  a t  h i s  d i s c r e t i o n ,  

a t  a n y  s t a g e  o f  t h e  p r o c e e d i n g s .  I t  is f u r t h e r  s u b m i t t e d  

t h a t  i f  t h e  n o l l e  p r o s e q u i  is  e n t e r e d  a f t e r  j e o p a r d y  h a s  

a t t a c h e d ,  f u r t h e r  p r o s e c u t i o n  o f  t h e  matter is b a r r e d .  



CONCLUSION 

The  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l s  d i d  n o t  r e w e i g h  

t h e  e v i d e n c e  i n  t h e  case a t  b a r ,  it m e r e l y  l o o k e d  t o  see i f  

t h e r e  was s u b s t a n t i a l  c o m p e t e n t  e v i d e n c e  t o  s u p p o r t  t h e  

d e n i a l  o f  t h e  Mot ion  t o  S u p p r e s s ,  a n d  f o u n d  t h e r e  w a s  n o n e .  

M s .  H u t c h i n s o n  d i d  n o t  f r e e l y  a n d  v o l u n t a r i l y  c o n s e n t  

t o  t h e  s e a r c h .  H e r  w i l l  was  o v e r b o r n e  a n d  i n t i m i d a t e d  by t h e  

a c c o s t m e n t  i n  t h e  d a r k  p a r k i n g  l o t  by  two p o l i c e m e n  a n d  a 

h y s t e r i c a l  store m a n a g e r .  

The p o l i c e  e n g a g e d  i n  m i s c o n d u c t  by:  

( a )  n e v e r  i n f o r m i n g  M s .  H u t c h i n s o n  o f  w h a t  s h e  was  

s u s p e c t e d  o f  s h o p l i f t i n g ;  

( b )  n o t  i n f o r m i n g  M s .  H u t c h i n s o n  t h a t  s h e  h a d  a 

r i g h t  t o  r e f u s e  a s e a r c h ;  

( c )  o r d e r i n g  M s .  H u t c h i n s o n  t o  show w h a t  was  i n  

h e r  p u r s e ;  

( d l  o r d e r i n g  M s .  H u t c h i n s o n  t o  g o  t h r o u g h  h e r  

p u r s e  a s e c o n d  t i m e  a n d  o p e n  t h e  z i p p e r e d  b a g s ;  a n d  

( e l  o p e n i n g  M s .  H u t c h i n s o n ' s  b a g  a n d  s e a r c h i n g  i t ,  

as  w e l l  as o p e n i n g  a c l o s e d ,  o p a q u e  c o n t a i n e r  i n s i d e  - t h e  

f i l m  c a n i s t e r .  

M s .  H u t c h i n s o n  t e s t i f i e d  i f  s h e  h a d  b e e n  g i v e n  a 

c h o i c e ,  s h e  w o u l d  h a v e  r e f u s e d  t h e  s e a r c h ,  as  would  a n y  

p e r s o n  c o n f r o n t e d  w i t h  p o l i c e  a n d  knowing t h e i r  b a g  

c o n t a i n e d  a s u b s t a n c e  f o r  which  t h e y  c o u l d  b e  a r r e s t e d .  B u t  

s h e  was n o t  g i v e n  a c h o i c e .  The p o l i c e  c o n d u c t e d  a n  i l l e g a l ,  



g e n e r a l ,  e x p l o r a t o r y  s e a r c h  w i t h o u t  a w a r r a n t ,  w i t h o u t  a n y  

a p p l i c a b l e  e x c e p t i o n  t o  t h e  r e q u i r e m e n t  o f  a w a r r a n t .  T h i s  

i s  e x a c t l y  t h e  t y p e  o f  c o n d u c t  t h a t  t h e  F o u r t h  Amendment was  

a d d e d  t o  t h e  B i l l  o f  R i g h t s  t o  p r e v e n t ,  a n d  w h i c h  c a u s e d  t h e  

c o u r t s  t o  f o r m u l a t e  t h e  e x c l u s i o n a r y  r u l e .  P e o p l e  m u s t  f e e l  

f r e e  f r o m  p r e t e x t u a l  s e a r c h e s ,  o r  d e m o c r a c y  is a h o l l o w  

word .  

The n o l l e  p r o s e q u i  by  t h e  S t a t e  r e n d e r s  t h i s  matter 

m o o t .  

The case s h o u l d  be  r e v e r s e d  a n d  remanded w i t h  

d i r e c t i o n s  t o  t h e  t r i a l  c o u r t  t o  s u p p r e s s  a l l  e v i d e n c e  

s e i z e d  i n c i d e n t  t o  t h e  i m p r o p e r  s e a r c h .  
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