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STATEMENT OF THE CASE AND FACTS 

T h i s  C o u r t  h a s  e x e r c i s e d  i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  t o  r e spond  t o  a  r e q u e s t  from t h e  Governor  o f  

F l o r i d a ,  p u r s u a n t  t o  A r t i c l e  I V ,  S e c t i o n  l ( c )  o f  t h e  

F l o r i d a  C o n s t i t u t i o n ,  w h i c h  p r o v i d e s  t h a t  t h e  g o v e r n o r  

"may r e q u e s t  i n  w r i t i n g  t h e  o p i n i o n  o f  t h e  j u s t i c e s  o f  t h e  

Supreme C o u r t  a s  t o  t h e  i n t e r p r e t a t i o n  o f  any  p o r t i o n  of  

t h i s  C o n s t i t u t i o n  u p o n  a n y  q u e s t i o n  a f f e c t i n g  h i s  

e x e c u t i v e  power s  and d u t i e s . "  I n  R e :  A d v i s o r y  O p i n i o n  of  

t h e  Governor  R e q u e s t  o f  May 1 2 ,  1987 ,  So.2d 

( F l a .  1 9 8 7 ) .  

I n  i t s  I n t e r l o c u t o r y  O r d e r  d a t e d  May 1 3 ,  1987 ,  t h i s  

C o u r t  a g r e e d  t o  answer  t h e  f o l l o w i n g  q u e s t i o n :  

Did t h e  L e g i s l a t u r e  by e n a c t i n g  C h a p t e r  87- 
6 ,  Laws o f  F l o r i d a ,  v a l i d l y  c r e a t e  r e v e n u e  
s o u r c e s  f rom t h e  t a x  imposed on  t h e  s a l e  o r  u s e  
o f  s e r v i c e s  consumed o r  e n j o y e d  i n  t h i s  S t a t e  a s  
enumera t ed  t h e r e i n  o r  d i d  i t  f a i l  i n  t h a t  e f f o r t  
which w i l l  r e q u i r e  m e  t o  p r o p o s e  a  s u p p l e m e n t a l  
b u d g e t  w h i c h  e i t h e r  r e d u c e s  s t a t e  e x p e n d i t u r e s  
o r  a t t e m p t s  t o  i d e n t i f y  and p r o p o s e  a l t e r n a t i v e  
s o u r c e s  o f  r e v e n u e  s o  t h a t  t h e  b u d g e t  o f  t h i s  
S t a t e  w i l l  b e  i n  b a l a n c e  a s  d i c t a t e d  by A r t i c l e  
V I I ,  S e c t i o n  l ( d ) ,  F l o r i d a  C o n s t i t u t i o n ?  

I n  i t s  I n t e r l o c u t o r y  O r d e r ,  t h i s  C o u r t  a l s o  p e r m i t t e d  

i n t e r e s t e d  p a r t i e s  t o  f i l e  b r i e f s  d i s c u s s i n g  t h e  

c o n s t i t u t i o n a l i t y  o r  u n c o n s t i t u t i o n a l i t y  o f  t h e  t a x  

c r e a t e d  by t h e  L e g i s l a t u r e  o f  t h e  S t a t e  o f  F l o r i d a  i n  

C h a p t e r  87-6. T h i s  d e c i s i o n  i s  i n  a c c o r d a n c e  w i t h  F l a .  R. 

App. P. 9.500 which s t a t e s  " t h e  C o u r t  may p e r m i t  p e r s o n s  

whose s u b s t a n t i a l  i n t e r e s t s  may be  a f f e c t e d  t o  be  h e a r d  on 
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On May 2 9 ,  1 9 8 7 ,  a t t o r n e y s  f o r  F I s e r v  Tampa, I n c .  

I ( ~ 1 s e r v  Tampa) and  N o r t h  American F i n a n c i a l  S e r v i c e s ,  I n c .  

~ ( N A F S )  f i l e d  B r i e f s  w i t h  t h i s  C o u r t  c h a l l e n g i n g  t h e  

l c o n s t i t ~ t i o n a l i t ~  o f  o n e  e x e m p t i o n  t o  t h e  s a l e s  t a x  on 

s e r v i c e s .  

I t  i s  t h e  c o n t e n t i o n  o f  F l o r i d a  I n f o r m a n a g e m e n t  

1 s e r v i c e s ,  I n c .  ( P I S )  t h a t  n e i t h e r  o f  t h e s e  B r i e f s  is  i n  

l c o m p l i a n c e  w i t h  t h e  I n t e r l o c u t o r y  O r d e r  of t h i s  C o u r t .  

l ~ h e  B r i e f s  a r e  o u t s i d e  t h e  s c o p e  o f  t h i s  A d v i s o r y  O p i n i o n  

las t h e y  d o  n o t  a d d r e s s  t h e  c o n s t i t u t i o n a l i t y  o r  

u n c o n s t i t u t i o n a l i t y  o f  t h e  s a l e s  t a x  on s e r v i c e s  o r  t h e  

c o n s t i t u t i o n a l  power of t h e  L e g i s l a t u r e  o f  t h e  S t a t e  of 

F l o r i d a  t o  e n a c t  a t a x  on t h e  s a l e  o r  u s e  o f  s e r v i c e s  

lconsumed o r  e n j o y e d  i n  t h i s  s t a t e .  The Governor  r e q u e s t e d  

a n  a d v i s o r y  o p i n i o n  f rom t h i s  C o u r t  b e c a u s e  i f  t h e  t a x  is 

l d e c l a r e d  u n c o n s t i t u t i o n a l  h e  w i l l  n e e d  t o  f i n d  o t h e r  

l s o u r c e s  of r e v e n u e  t o  b a l a n c e  t h e  b u d g e t .  I f  any  s i n g l e  

e x e m p t i o n  is f o u n d  u n c o n s t i t u t i o n a l ,  t h e  r e s u l t  w i l l  b e  t o  

l b r i n g  i n  m o r e  r e v e n u e s .  T h e  l e g i s l a t u r e  e x p r e s s l y  

p r o v i d e d  t h a t :  

i f  a n y  e x e m p t i o n  i s  d e c l a r e d  f a c i a l l y  
u n c o n s t i t u t i o n a l  b y  a c o u r t  o f  c o m p e t e n t  
j u r i s d i c t i o n ,  i t  i s  t h e  i n t e n t  o f  t h e  
L e g i s l a t u r e  t h a t  t h e  e x e m p t i o n  b e  d e e m e d  
i n o p e r a t i v e  as  t o  a l l  p e r s o n s  and  n o t  expanded  
t o  encompass  s e r v i c e s  o r  p e r s o n s  n o t  e x p r e s s l y  
exempted f rom t h e  t a x .  Commit tee  S u b s t i t u t e  f o r  
S e n a t e  B i l l  1 4 3 .  
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T h e r e f o r e ,  t h e  B r i e f s  of F I s e r v  Tampa and  NAFS a r e  

i r r e l e v a n t  t o  t h e  p u r p o s e  f o r  which t h e  Governor  seeks t h e  

a d v i s o r y  o p i n i o n .  

F I S  a l s o  c o n t e n d s  t h a t  t h e  i s s u e s  r a i s e d  i n  t h e  

Br ie f s  of F I s e r v  Tampa and NAFS a r e  i n a p p r o p r i a t e  i n  t h i s  

f o r u m  and  w o u l d  b e  more  p r o p e r l y  r a i s e d  i n  t h e  C i r c u i t  

C o u r t s  of F l o r i d a .  However, s i n c e  t h e  B r i e f s  h a v e  b e e n  

f i l e d ,  F IS  i s  compe l l ed  t o  r e s p o n d  t o  t h e  i s s u e s  r a i s e d  by 

F I s e r v  Tampa and NAFS. 

The  l e g i s l a t i v e  h i s t o r y  of  C h a p t e r  87-6 r e v e a l s  t h e  

t h o r o u g h  c o n s i d e r a t i o n  g i v e n  t h e  l a w  b e f o r e  i t  w a s  

e n a c t e d .  A f t e r  a n  e x t e n s i v e  r e v i e w  by t h e  Committee on  

F i n a n c e ,  T a x  a n d  C l a i m s  a n d  t h e  C o m m i t t e e  o n  

A p p r o p r i a t i o n s ,  t h e  s a l e s  t a x  o n  s e r v i c e s  b i l l  ( S e n a t e  

B i l l  777 )  was p a s s e d  by t h e  f u l l  S e n a t e  and s e n t  t o  t h e  

House  o f  R e p r e s e n t a t i v e s .  The House,  which had a l r e a d y  

s c r u t i n i z e d  a  s i m i l a r  b i l l  (House B i l l  1 2 5 0 ) ,  p a s s e d  t h e  

amended S e n a t e  v e r s i o n .  On A p r i l  23,  1987 ,  b o t h  h o u s e s  

p a s s e d  t h e  b i l l  a s  amended by  t h e  C o n f e r e n c e  C o m m i t t e e  

R e p o r t ,  and  i t  was s i g n e d  i n t o  l a w  by t h e  Governor .  On 

J u n e  6 ,  1987 ,  d u r i n g  t h e  e x t e n d e d  l e g i s l a t i v e  s e s s i o n ,  t h e  

L e g i s l a t u r e  app roved  a  " g l i t c h  b i l l "  (Commit tee  S u b s t i t u t e  

f o r  House B i l l  1 5 0 6 )  which amended p o r t i o n s  of C h a p t e r  87- 

6 ,  i n c l u d i n g  Exemption 35,  S e c t i o n  3 ,  t h e  s u b j e c t  o f  t h i s  

B r i e f .  The new law becomes e f f e c t i v e  on J u l y  1, 1987 .  

When i t  a p p r o v e d  t h e  p a s s a g e  o f  t h e  s a l e s  t a x  on  

3  
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s e r v i c e s ,  t h e  F l o r i d a  L e g i s l a t u r e  was f u l l y  aware  of  t h e  

v a r i o u s  t a x  exempt ions  it p r o v i d e d  i n  t h e  l a w  i n c l u d i n g  

t h e  5 1  s e r v i c e s  l i s t e d  i n  S e c t i o n  3  of C h a p t e r  87-6 ,  and  

i n  p a r t i c u l a r ,  Exemption 35 which p r o v i d e s  a n  e x e m p t i o n  

f o r  d a t a  p r o c e s s i n g  s e r v i c e s  p e r f o r m e d  f o r  a  f i n a n c i a l  

i n s t i t u t i o n  by a  s e r v i c e  c o r p o r a t i o n  o f  t h a t  f i n a n c i a l  

i n s t i t u t i o n  u n d e r  c e r t a i n  s p e c i f i e d  c o n d i t i o n s .  The 

exempt ion  w i l l  be  a p p l i e d  o n l y  t o  t h o s e  s e r v i c e s  p r o v i d e d  

t o  p a r e n t  f i n a n c i a l  i n s t i t u t i o n s  by t h e i r  s u b s i d i a r y .  Any 

d a t a  p r o c e s s i n g  s e r v i c e s  p e r f o r m e d  b y  t h e  s e r v i c e  

c o r p o r a t i o n  f o r  a  non-pa ren t  f i n a n c i a l  i n s t i t u t i o n  w i l l  b e  

t a x a b l e .  

I n  t h e i r  I n i t i a l  B r i e f s ,  F I s e r v  Tampa a n d  NAFS would 

have  t h i s  C o u r t  b e l i e v e  t h e y  a r e  i d e n t i c a l  t o  F IS  and a r e  

p r o v i d i n g  t h e  s ame  s e r v i c e  t o  t h e  s ame  m a r k e t .  T h i s  

a r g u m e n t  i s  a b s u r d .  B o t h  t h e  F l o r i d a  S e n a t e  and  t h e  

F l o r i d a  House  o f  R e p r e s e n t a t i v e s  were  f u l l y  aware  t h a t  

p r i v a t e  companies  s u c h  a s  F I s e r v  Tampa and NAFS would n o t  

q u a l i f y  f o r  t h i s  exempt ion  b e c a u s e  of  major  d i f f e r e n c e s  

between t h e s e  two companies  and t h o s e  companies  s i m i l a r l y  

s i t u a t e d  t o  FIS.  While  t h e  fo rmer  s u p p l y  d a t a  p r o c e s s i n g  

s e r v i c e s  t o  v a r i o u s  c o r p o r a t i o n s  on a  f o r - p r o f i t  b a s i s  and 

p a y  o u t  d i v i d e n d s ,  t h e  l a t t e r  a r e  owned e n t i r e l y  by  

s a v i n g s  and l o a n s  o r  s a v i n g s  banks  which make i n v e s t m e n t s  

of v a r y i n g  amounts  t o  p u r c h a s e  s t o c k  i n  t h e i r  own s e r v i c e  

c o r p o r a t i o n .  
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C o n t r a r y  t o  t h e  B r i e f s  s u b m i t t e d  t o  t h i s  Cour t  by 

both NAFS and F I s e r v  Tampa, n o t  o n l y  d o e s  Exempt ion  35 

l i m i t  t o  whom t h e  s e r v i c e  c o r p o r a t i o n  may p rov ide  t a x - f r e e  

d a t a  p r o c e s s i n g  s e r v i c e s  b u t  it p rov ide s  an open door f o r  

o t h e r  s a v i n g s  and l o a n s  and s a v i n g s  banks t o  o r g a n i z e  a 

s e r v i c e  c o r p o r a t i o n  w h i c h  c o u l d  p r o v i d e  t a x - e x e m p t  

s e r v i c e s  back t o  t h e  owners. 

E x e m p t i o n  3 5 ,  a s  amended by t h e  " g l i t c h  b i l l " ,  

p rov i de s  an exemption f o r :  

Da t a  p r o c e s s i n g  s e r v i c e s  performed f o r  a  
f i n a n c i a l  i n s t i t u t i o n  by a  s e r v i c e  c o r p o r a t i o n  
of t h a t  f i n a n c i a l  i n s t i t u t i o n ,  p rov ided :  

( a )  The s e r v i c e  c o r p o r a t i o n  i s  o rgan ized  
pu r suan t  t o  s. 545.74, Rules  of t h e  Fede ra l  Home 
Loan Bank Board; 

( b )  A l l  c a p i t a l  s t o c k  o f  t h e  s e r v i c e  
c o r p o r a t i o n  may be purchased by on ly  s av ings  and 
l o a n  a s s o c i a t i o n s  and s a v i n g s  banks  h a v i n g  
o p e r a t i o n s  i n  t h i s  s t a t e ;  

( c )  No s a v i n g s  and l o a n  a s s o c i a t i o n  o r  
s a v i n g s  bank owns, o r  may own, more t h a n  10 
p e r c e n t  o f  s u c h  s e r v i c e  c o r p o r a t i o n ' s  
o u t s t a n d i n g  c a p i t a l  s t o c k ;  

( d )  E v e r y  e l i g i b l e  s a v i n g s  a n d  l o a n  
a s s o c i a t i o n  o r  s av ings  bank s h a l l  own an e q u a l  
amoun t  o f  c a p i t a l  s t o c k  o r  s h a l l ,  on s u c h  
uniform b a s i s  a s  t h e  s e r v i c e  c o r p o r a t i o n  s h a l l  
de te rmine ,  own an amount of such s t o c k  equa l  t o  
a  s t a t e d  p e r c e n t a g e  o f  i t s  a s s e t s  o r  s a v i n g s  
c a p i t a l  a t  t h e  t ime  t h e  s t o c k  i s  purchased,  o r  
an amount of such s t o c k  equa l  t o  i t s  p r o - r a t a  
s h a r e  of a ccoun t s  s e r v i c e d ;  

( e )  A s  used i n  t h i s  s u b s e c t i o n ,  " f i n a n c i a l  
i n s t i t u t i o n "  m e a n s  a n y  s a v i n g s  a n d  l o a n  
a s s o c i a t i o n  or  s a v i n g s  bank o rgan ized  under t h e  
laws of t h i s  s t a t e ,  o r  of ano ther  s t a t e ,  o r  of 
t h e  United S t a t e s .  
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I n  d r a f t i n g  t h e  a b o v e  p r o v i s i o n ,  t h e  L e g i s l a t u r e  

i n t e n t i o n a l l y  r e s t r i c t e d  t h e  exemption t o  s p e c i f i c  s e r v i c e  

c o r p o r a t i o n s ,  i . e .  t h o s e  owned s o l e l y  by s a v i n g s  and l o a n s  

o r  s a v i n g s  banks which make i n v e s t m e n t s  t o  purchase  s t o c k  

i n  t h e i r  own s e r v i c e  c o r p o r a t i o n .  By o n l y  a l l o w i n g  an  

e x e m p t i o n  f o r  t h o s e  s e r v i c e  c o r p o r a t i o n s  m e e t i n g  t h e  

r e q u i r e m e n t s  of ( b ) ,  ( c )  and ( d )  above,  t h e  L e g i s l a t u r e  

was f o l l o w i n g  t h e  language of t h e  Rules  and R e g u l a t i o n s  of 

t h e  F e d e r a l  Home Loan Bank Board, which were promulgated 

p u r s u a n t  t o  12  U.S.C. S1464. The r e s t r i c t i o n s  expressed  

i n  Exemption 35 a r e  s i m i l a r  t o  t h o s e  r e s t r i c t i o n s  imposed 

by f e d e r a l  s t a t u t e  on t h e  f o r m a t i o n  o f  a  s e r v i c e  

c o r p o r a t i o n .  The f e d e r a l  law s t a t e s  i n  p e r t i n e n t  p a r t :  

( 4 )  O t h e r  l o a n s  and investments.--The f o l l o w i n g  
a d d i t i o n a l  l o a n s  and o t h e r  i n v e s t m e n t s  t o  t h e  
e x t e n t  a u t h o r i z e d  below: . . .  
( B )  S e r v i c e  corpora t ions , - - Inves tments  i n  t h e  
c a p i t a l  s t o c k ,  o b l i g a t i o n s ,  o r  o t h e r  s e c u r i t i e s  
of  any c o r p o r a t i o n  o r g a n i z e d  under t h e  laws of 
t h e  S t a t e  i n  w h i c h  t h e  home o f f i c e  o f  t h e  
a s s o c i a t i o n  i s  l o c a t e d ,  i f  t h e  e n t i r e  c a p i t a l  
s t o c k  o f  s u c h  c o r ~ o r a t i o n  i s  a v a i l a b l e  f o r  
p u r c h a s e  o n l y  by s a v i n g s  and l o a n  a s s o c i a t i o n s  
of such s t a t e  and bv F e d e r a l  a s s o c i a t i o n s  h a v i n s  
t h e i r  home o f f i c e s  i n  s u c h  S t a t e .  12 U.S.C: 
§ 1 4 6 4 ( c ) ( 4 ) ( B )  (emphasis  added) .  

T h e  C o n g r e s s i o n a l  i n t e n t  b e h i n d  1 2  U . S . C .  

S1464(c)  ( 4 ) ( B )  was t o  p r o v i d e  a  method whereby  c e r t a i n  

f i n a n c i a l  i n s t i t u t i o n s  c o u l d  band t o g e t h e r  and form a n  

o r g a n i z a t i o n  t o  p r o v i d e  s e r v i c e s  t o  t h e m s e l v e s .  T h i s  

would e n a b l e  t h e  s m a l l e r  i n s t i t u t i o n s  t o  compete w i t h  t h e  

l a r g e r  i n s t i t u t i o n s  who cou ld  p r o v i d e  in-house s e r v  i c e s .  
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By r e q u i r i n g  t h a t  t h e  c a p i t a l  s t o c k  of t h e  c o r p o r a t i o n  be  

p u r c h a s e d  o n l y  by i n s t i t u t i o n s  h a v i n g  o p e r a t i o n s  i n  t h e  

same s t a t e ,  C o n g r e s s  was  a s s u r e d  t h a t  t h e  o r g a n i z a t i o n  

w o u l d  r e m a i n  l o c a l  r a t h e r  t h a n  b e c o m e  a  n a t i o n a l  

" s u p e r c o r p o r a t i o n . "  

T h e  L e g i s l a t u r e ,  i n  d r a f t i n g  E x e m p t i o n  3 5 ,  was 

acknowledging  t h e  C o n g r e s s i o n a l  i n t e n t  b e h i n d  1 2  U .  S  . C. 

$ 1 4 6 4  ( c )  ( 4 )  ( B )  and  t h e  R u l e s  and  R e g u l a t i o n s  o f  t h e  

F e d e r a l  Home Loan Bank Board.  The L e g i s l a t u r e  r e c o g n i z e d  

t h a t  i n - h o u s e  d a t a  p r o c e s s i n g  s e r v i c e s  wou ld  n o t  b e  

t a x a b l e ,  e i t h e r  b e c a u s e  no t a x a b l e  t r a n s a c t i o n  o c c u r s ,  a s  

i n  t h e  c a s e  o f  s e r v i c e s  p e r f o r m e d  t r u l y  i n - h o u s e ,  o r  

because  such  s e r v i c e s  w i l l  b e  e x e m p t  i f  p r o v i d e d  by  a  

s e r v i c e  c o r p o r a t i o n  w h i c h  meets t h e  r e q u i r e m e n t s  o f  

Exemption 5 ,  S e c t i o n  3  o f  C h a p t e r  87 -6 ,  w h i c h  e x e m p t s  

s e r v i c e s  p e r f o r m e d  by  members  of a n  a f f i l i a t e d  g roup .  

Thus ,  i n  keep ing  w i t h  t h e  C o n g r e s s i o n a l  d i r e c t i v e s  t h a t  

f o r c e d  t h e  p a s s a g e  o f  12  U.S.C. $ 1 4 6 4 ( c )  ( 4 )  ( B )  and  t h e  

R u l e s  and R e g u l a t i o n s  o f  t h e  F e d e r a l  Home Loan Bank Board ,  

t h e  F l o r i d a  L e g i s l a t u r e  e n a c t e d  Exemption 35 t o  a l l o w  t h e  

s m a l l e r  f i n a n c i a l  i n s t i t u t i o n s  t o  r e m a i n  i n  c o m p e t i t i o n  

w i t h  t h e  l a r g e r  i n s t i t u t i o n s .  
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ARGUMENTS PRESENTED 

EXEMPTION 35 COMPLIES WITH THE R E Q U I R E M E N T S  
O F  THE COMMERCE CLAUSE O F  THE UNITED S T A T E S  
CONSTITUTION.  

I N  E N A C T I N G  E X E M P T I O N  3 5  T H E  F L O R I D A  
LEGISLATURE EXERCISED I T S  BROAD DISCRETIONARY 
T A X I N G  P O W E R S  A N D  E S T A B L I S H E D  A 
C L A S S I F I C A T I O N  T H A T  S A T I S F I E S  T H E  
REQUIREMENTS OF THE EQUAL PROTECTION AND DUE 
P R O C E S S  C L A U S E S  O F  T H E  U N I T E D  S T A T E S  
CONSTITUTION AND THE FLORIDA C O N S T I T U T I O N .  

PARKER, SKELDING. MCVOV & LABASKY 
TALLAHASSEE, FLORIDA 



SUMMARY OF THE ARGUMENT 

Some f i n a n c i a l  i n s t i t u t i o n s  i n  F l o r i d a  u s e  i n - h o u s e  

d a t a  p r o c e s s i n g  s e r v i c e s .  Such i n s t i t u t i o n s  w i l l  r e c e i v e  

t h o s e  s e r v i c e s  t a x  f r e e .  E i t h e r  t h e  s a l e s  t a x  w i l l  n o t  

a p p l y  b e c a u s e  no t a x a b l e  t r a n s a c t i o n  o c c u r s  a s  i n  t h e  c a s e  

of  s e r v i c e s  per formed t r u l y  i n -house  o r  such  s e r v i c e s  w i l l  

b e  e x e m p t  i f  p e r f o r m e d  by a  s e r v i c e  c o r p o r a t i o n  which 

meets t h e  r e q u i r e m e n t s  o f  t h e  e x e m p t i o n  f o r  s e r v i c e s  

p e r f o r m e d  b e t w e e n  m e m b e r s  o f  a n  a f  f i l i a t e d  g r o u p .  

Exemption 5 ,  S e c t i o n  3 ,  C h a p t e r  87-6. The L e g i s l a t u r e ,  t o  

e n a b l e  s a v i n g s  and l o a n s  and s a v i n g s  banks  which d o  n o t  

have  in -house  d a t a  p r o c e s s i n g  t o  compete  w i t h  t h o s e  t h a t  

d o ,  e n a c t e d  Exemption 35. 

Exemption 35 is c o n s t i t u t i o n a l l y  sound and  w i t h s t a n d s  

s c r u t i n y  under  t h e  commerce c l a u s e  of t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n .  The e x e m p t i o n  d o e s  n o t  c r e a t e  any  undue 

bu rden  on i n t e r s t a t e  commerce above  t h e  r e s t r a i n t s  p l a c e d  

on i n t e r s t a t e  commerce by  f e d e r a l  l a w s  g o v e r n i n g  t h e  

c r e a t i o n  o f  s e r v i c e  c o r p o r a t i o n s .  Exemption 35 p romotes  a  

l e g i t i m a t e  l o c a l  p u r p o s e  by t h e  l e a s t  burdensome means. 

Exemption 35 a l s o  s a t i s f i e s  t h e  r e q u i r e m e n t s  of  t h e  

e q u a l  p r o t e c t i o n  and  d u e  p r o c e s s  c l a u s e s  of t h e  Un i t ed  

S t a t e s  C o n s t i t u t i o n  and  t h e  F l o r i d a  C o n s t i t u t i o n .  The  

U n i t e d  S t a t e s  Supreme  C o u r t  h a s  c o n t i n u o u s l y  a p p l i e d  a  

v e r y  n a r r o w  s c o p e  o f  e q u a l  p r o t e c t i o n  r e s t r i c t i o n s  t o  

s t a t e  t a x a t i o n  laws  and  h a s  acknowledged i t s  r e s p e c t  f o r  
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t h e  b r o a d  d i s c r e t i o n  o f  t h e  s t a t e s  i n  e x e r c i s i n g  t h e i r  

t a x i n g  a u t h o r i t y .  

The F l o r i d a  Supreme  C o u r t  h a s  a l s o  r e c o g n i z e d  t h e  

wide d i s c r e t i o n  of  t h e  L e g i s l a t u r e  t o  c l a s s i f y  f o r  t a x  

p u r p o s e s .  

B o t h  C o u r t s  have  e s t a b l i s h e d  t e s t s  t o  d e t e r m i n e  t h e  

c o n s t i t u t i o n a l i t y  of l e g i s l a t i v e  c l a s s i f i c a t i o n s  and have  

d e f e r r e d  t o  t h e  l e g i s l a t u r e s  u n l e s s  a  c l a s s i f i c a t i o n  i s  

p roven  t o  b e  a r b i t r a r y ,  w h i m s i c a l ,  g r o s s l y  o p p r e s s i v e ,  o r  

i r r a t i o n a l .  No s u c h  p r o o f  h a s  b e e n  o f f e r e d  i n  t h i s  

a c t i o n .  

The F l o r i d a  L e g i s l a t u r e  a c t e d  w i t h i n  t h e  bounds  of 

b o t h  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  t h e  F l o r i d a  

C o n s t i t u t i o n  by e n a c t i n g  Exemption 35, and  any  a rgument  t o  

t h e  c o n t r a r y  is  t o t a l l y  w i t h o u t  meri t .  
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ARGUMENT 

I .  EXEMPTION 35 COMPLIES WITH THE 
REQUIREMENTS OF THE COMMERCE 
CLAUSE OF THE UNITED STATES 
CONSTITUTION. 

A. EXEMPTION 35  DOES NOT CONSTITUTE ECONOMIC 
PROTECTIONISM AND I S  THEREFORE NOT PER SE INVALID. 

The  p u r p o s e  o f  t h e  commerce  c l a u s e  o f  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n  i s  t o  p r o m o t e  t h e  f r e e  f l o w  o f  

commerce among t h e  s t a t e s  a n d  t o  p r o t e c t  a g a i n s t  economic  

p r o t e c t i o n i s m .  T h e  commerce  c l a u s e  p r o h i b i t s  s t a t e  

l e g i s l a t i o n  which p r o t e c t s  l o c a l  economic  i n t e r e s t s  t o  t h e  

d e t r i m e n t  o f  i n t e r s t a t e  commerce.  P h i l a d e l p h i a  v .  N e w  

J e r s e y ,  437  U.S. 6 1 7 ,  98 S . C t .  2 5 3 1 ,  57 L.Ed.2d 475 

( 1 9 7 8  ) ; Hunt v .  Wash ing ton  Apple  A d v e r t i s i n g  Commission,  

432 U.S. 333,  97 S .Ct .  2434,  53  L.Ed.2d 383  ( 1 9 7 7 ) ;  B o s t o n  

S t o c k  Exchange v .  S t a t e  Tax Commission,  429 U.S. 318,  97 

S.Ct .  599 ,  50 L.Ed.2d 514 ( 1 9 7 7 ) .  

Exempt ion  35 h a s  n e i t h e r  t h e  p u r p o s e  n o r  t h e  e f f e c t  

o f  p r o m o t i n g  a n y  l o c a l  F l o r i d a  i n d u s t r y  o r  p r o d u c t  o r  

p r e s e r v i n g  F l o r i d a  r e s o u r c e s  a t  t h e  e x p e n s e  of o u t - o f -  

s t a t e  c o m p e t i t i o n .  The economic  p r o t e c t i o n i s m  c a s e s  c i t e d  

b y  F I s e r v  Tampa i n  i t s  B r i e f  s h a r e  o n e  f e a t u r e  t h a t  

d i s t i n g u i s h e s  t h e m  f r o m  t h e  i n s t a n t  c a s e .  E a c h  c a s e  

i n v o l v e s  some a t t e m p t  b y  t h e  s t a t e  t o  p r o t e c t  a l o c a l  

economic  i n t e r e s t .  Fo r  example ,  i n  Bacchus  I m p o r t s ,  L t d .  

v .  D i a s ,  468  U.S. 2 6 3 ,  1 0 4  S . C t .  3 0 4 9 ,  82 L.Ed.2d 200 
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( 1 9 8 4  ) , t h e  c h a l l e n g e d  l a w  p r o t e c t e d  c e r t a i n  l o c a l l y  

p roduced  a l c o h o l i c  b e v e r a g e s  f rom t h e  Hawa i i an  l i q u o r  t a x .  

T h u s  o u t - o f  - s t a t e  l i q u o r s  b e i n g  s o l d  i n - s t a t e  were 

d i s a d v a n t a g e d  b e c a u s e  t h e y  had t o  p a y  t h e  t a x .  The C o u r t  

f o u n d  a commerce  c l a u s e  v i o l a t i o n  a n d  l a b e l l e d  t h e  l a w  

"economic  p r o t e c t i o n i s m "  b e c a u s e  i t s  p u r p o s e  a n d  e f f e c t  

was t o  p r o v i d e  a d i r e c t  c o m m e r c i a l  a d v a n t a g e  t o  l o c a l  

b u s i n e s s .  S i m i l a r l y ,  M e t r o p o l i t a n  L i f e  I n s u r a n c e  Co. v .  

Ward, 470 U.S. 869 ,  1 0 5  S .Ct .  1676 ,  84 L.Ed.2d 751 ( 1 9 8 5 ) ,  

i n v o l v e d  a s t a t e ' s  a t t e m p t  t o  p romote  d o m e s t i c  b u s i n e s s  by 

t a x i n g  d o m e s t i c  i n s u r a n c e  companies  a t  a r a t e  lower  t h a n  

t h a t  i m p o s e d  o n  o u t - o f  - s t a t e  i n s u r a n c e  compan ie s .  S e e  - 

a l s o  Hughes v .  Oklahoma, 441  U.S. 322,  99 S.Ct .  1727 ,  60 

L.Ed.2d 250 ( 1 9 7 9 )  ( l a w  p r o h i b i t i n g  s h i p m e n t  o u t  o f  s t a t e  

o f  minnows  h a r v e s t e d  f rom Oklahoma wate rs ) ;  P h i l a d e l p h i a  

v .  N e w  J e r s e y ,  437 U.S. 617 ,  98 S .Ct .  2531,  57 L.Ed.2d 475 

( 1 9 7 8 )  ( N e w  J e r s e y ' s  a t t e m p t  t o  p r e s e r v e  i t s  n a t u r a l  

r e s o u r c e s  b y  p r o h i b i t i n g  w a s t e  f r o m  o t h e r  s t a t e s  f r o m  

b e i n g  dumped i n  t h e  s t a t e ) ;  H u n t  v .  W a s h i n g t o n  S t a t e  

Apple A d v e r t i s i n g  Commission,  432 U.S. 333,  97 S.Ct .  2434,  

53 L.Ed.2d 383  ( 1 9 7 7 )  ( law which  had e f f e c t  o f  p r o t e c t i n g  

N o r t h  C a r o l i n a ' s  a p p l e  i n d u s t r y ) ;  P i k e  v .  B ruce  Church ,  

I n c . ,  397  U.S. 1 3 7 ,  90 S.Ct .  844 ,  25 L.Ed.2d 174  ( 1 9 7 0 )  

( law which bu rdened  o u t - o f - s t a t e  c a n t a l o u p e  g r o w e r s ) ;  Dean 

Milk Co. v .  Madison ,  340 U.S. 349,  71 S.Ct .  295,  95 L.Ed. 

329  ( 1 9 5 1 )  ( l a w  p r o h i b i t i n g  s a l e  of  m i l k  a s  p a s t e u r i z e d  
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u n l e s s  p r o c e s s e d  a n d  b o t t l e d  w i t h i n  f i v e  miles o f  Madison,  

W i s c o n s i n ) ;  B e s t  & Co. v .  Maxwell ,  311  U.S. 454 ,  6 1  S.Ct .  

334,  8 5  L.Ed. 275 ( 1 9 4 0 )  ( t a x  on o u t - o f - s t a t e  m e r c h a n t s  

who d i s p l a y e d  s a m p l e s  i n  h o t e l  r ooms  r e n t e d  t o  s e c u r e  

r e t a i l  o r d e r s ) .  

T h i s  C o u r t  i n  D e l t a  A i r  L i n e s ,  I n c .  v .  Depa r tmen t  of  

R e v e n u e ,  455  So.2d 317 ( F l a .  1 9 8 4 )  a d d r e s s e d  a  commerce 

c l a u s e  c h a l l e n g e  t o  a  c o r p o r a t e  i n c o m e  t a x  c r e d i t  f o r  

F l o r i d a - b a s e d  a i r l i n e s .  Acco rd ing  t o  t h i s  C o u r t ,  t h e  t e s t  

u n d e r  t h e  c o m m e r c e  c l a u s e  i s  " w h e t h e r  t h e  s t a t u t e  

d i s c r i m i n a t e s  a g a i n s t  i n t e r s t a t e  commerce by p r o v i d i n g  a  

d i r e c t  c o m m e r c i a l  a d v a n t a g e  t o  l o c a l  commerce." - I d .  a t  

321  ( e m p h a s i s  a d d e d ) .  Exemption 35  d o e s  n o t  p r o v i d e  any  

d i r e c t  commerc ia l  a d v a n t a g e  t o  l o c a l  commerce. T h e r e f o r e ,  

a p p l y i n g  t h e  t e s t  e n u n c i a t e d  by t h i s  C o u r t ,  Exemption 35  

d o e s  n o t  d i s c r i m i n a t e  a g a i n s t  i n t e r s t a t e  commerce. U n l i k e  

t h e  l e g i s l a t i o n  i n v o l v e d  i n  t h e  a b o v e  c i t e d  c a s e s ,  

E x e m p t i o n  3 5  d o e s  n o t  h a v e  t h e  p u r p o s e  o r  e f f e c t  o f  

c l o s i n g  o f f  o r  l i m i t i n g  a  p o t e n t i a l  m a r k e t  f o r  f o r e i g n  

c o m p e t i t i o n .  N o n - F l o r i d a  s a v i n g s  and l o a n s  and s a v i n g s  

b a n k s  c a n  f r e e l y  c o m p e t e  f o r  F l o r i d a  c u s t o m e r s .  The  

exempt ion  d o e s  n o t  c o m p e t i t i v e l y  d i s a d v a n t a g e  o u t - o f - s t a t e  

s a v i n g s  a n d  l o a n s  and  s a v i n g s  b a n k s .  No th ing  i n  t h e  law 

r e q u i r e s  o u t - o f - s t a t e  c o m p e t i t o r s  t o  u s e  i n - s t a t e  s e r v i c e s  

o r  p e n a l i z e s  them f o r  u s i n g  o u t - o f - s t a t e  d a t a  p r o c e s s i n g .  

Exempt ion  35 d o e s  a l l o w  c e r t a i n  F l o r i d a  s a v i n g s  and 
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l o a n s  and  s a v i n g s  b a n k s ,  and  p o t e n t i a l l y  a l l  F l o r i d a  - 

s a v i n g s  and l o a n s  and s a v i n g s  banks ,  t o  r e c e i v e  tax-exempt  

d a t a  p r o c e s s i n g  s e r v i c e s  t h r o u g h  t h e  v e h i c l e  of a  s e r v i c e  

c o r p o r a t i o n .  However, two a l t e r n a t i v e s  a r e  a v a i l a b l e  t o  

n o n - F l o r i d a  s a v i n g s  and  l o a n s  a n d  s a v i n g s  b a n k s  t h a t  want  

t o  a v o i d  p a y i n g  t h e  F l o r i d a  t a x .  I f  t h e y  h a v e  o p e r a t i o n s  

i n  F l o r i d a ,  t h e y  c a n  f o r m  a  s e r v i c e  c o r p o r a t i o n  which 

q u a l i f i e s  f o r  Exemption 3 5 .  The exempt ion  r e q u i r e s  t h a t  

t h e  s a v i n g s  a n d  l o a n s  and  s a v i n g s  b a n k s  t h a t  own t h e  

s e r v i c e  c o r p o r a t i o n  h a v e  o p e r a t i o n s  i n  F l o r i d a ,  b u t  it 

d o e s  n o t  - r e q u i r e  t h a t  t h e y  have  o p e r a t i o n s  e x c l u s i v e l y  i n  

F l o r i d a .  Non-Flor i d a  s a v i n g s  a n d  l o a n s  and  s a v i n g s  banks  

c a n  a l s o  a v o i d  p a y i n g  t h e  t a x  s i m p l y  by p u r c h a s i n g  d a t a  

p r o c e s s i n g  s e r v i c e s  i n  t h e i r  home s t a t e s .  

C h a p t e r  87-6  d o e s  n o t  r e q u i r e  o u t - o f - s t a t e  s a v i n g s  

and  l o a n s  t o  u s e  F l o r i d a  d a t a  p r o c e s s i n g  s e r v i c e s .  I n  

f a c t ,  t h e  e f f e c t  of t h e  law i s  t o  e n c o u r a g e  n o n - F l o r i d a  

s a v i n g s  a n d  l o a n s  and  s a v i n g s  b a n k s  t o  u s e  o u t - o f - s t a t e  

d a t a  p r o c e s s i n g  s e r v i c e s  t o  a v o i d  p a y i n g  t h e  F l o r i d a  t a x .  

T h u s  t h e  s u g g e s t i o n  t h a t  t h e  l a w  g i v e s  F l o r i d a  d a t a  

p r o c e s s i n g  s e r v i c e s  a  c o m p e t i t i v e  a d v a n t a g e  o v e r  t h e i r  

n o n - F l o r i d a  c o u n t e r p a r t s  i s  a b s u r d .  C l e a r l y ,  t h e  l a w  d o e s  

n o t  g i v e  F l o r i d a  s a v i n g s  and l o a n s  and s a v i n g s  banks  o r  

d a t a  p r o c e s s i n g  s e r v i c e s  a n y  a d v a n t a g e  o v e r  t h e i r  o u t - o f -  

s t a t e  c o m p e t i t i o n .  E x e m p t i o n  3 5  t h e r e f  o r e  d o e s  n o t  

c o n s t i t u t e  a n y  form of economic  p r o t e c t i o n i s m .  
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B. EXEMPTION 35  DOES NOT IMPOSE AN UNCONSTITUTIONAL 
BURDEN ON INTERSTATE COMMERCE. 

A s  o u t l i n e d  above ,  Exemption 35 d o e s  n o t  c o n s t i t u t e  

e c o n o m i c  p r o t e c t i o n i s m .  T h e r e f o r e  i t  i s  n o t  p e r  s e  

i l l e g a l .  The C o u r t  must  examine  t h e  exempt ion  unde r  t h e  

b a l a n c i n g  t e s t  se t  f o r t h  i n  P i k e  v .  Bruce  Church ,  I n c . ,  

397 U.S. 1 3 7 ,  90 S .Ct .  844 ,  25 L.Ed.2d 1 7 4  ( 1 9 7 0 ) .  I n  

P i k e  t h e  Supreme C o u r t  s t a t e d  t h e  r u l e  a s  f o l l o w s :  

w h e r e  t h e  s t a t u t e  r e g u l a t e s  e v e n h a n d e d l y  t o  
e f f e c t u a t e  a  l e g i t i m a t e  l o c a l  p u b l i c  i n t e r e s t  
and  i t s  e f f e c t s  on  i n t e r s t a t e  commerce a r e  o n l y  
i n c i d e n t a l ,  i t  w i l l  b e  uphe ld  u n l e s s  t h e  bu rden  
imposed o n  such  commerce i s  c l e a r l y  e x c e s s i v e  i n  
r e l a t i o n  t o  t h e  p u t a t i v e  l o c a l  b e n e f i t s .  

To f i n d  t h a t  Exempt ion  35 v i o l a t e s  t h e  commerce c l a u s e ,  

t h e  C o u r t  mus t  f i n d  t h a t  t h e  t h r e e  p rong  t e s t  e n u n c i a t e d  

i n  Hughes  v .  O k l a h o m a ,  441 U.S. 322,  99 S.Ct .  1727 ,  60 

L.Ed.2d 250 ( 1 9 7 9 ) ,  i s  s a t i s f i e d .  The C o u r t  mus t  f i n d  

t h a t  t h e  s t a t u t e  c r e a t e s  b u r d e n s  o n  i n t e r s t a t e  commerce 

w h i c h  a r e  n o t  m e r e l y  i n c i d e n t a l  o r  d i s c r i m i n a t e s  a g a i n s t  

i n t e r s t a t e  commerce, t h a t  t h e  s t a t u t e  d o e s  n o t  s e r v e  a  

l e g i t i m a t e  l o c a l  p u r p o s e ,  o r  t h a t  t h e  l o c a l  p u r p o s e  c o u l d  

be  promoted a s  w e l l  by  a l t e r n a t i v e  m e a n s  w h i c h  d o  n o t  

d i s c r i m i n a t e  a g a i n s t  i n t e r s t a t e  commerce. Exemption 35  

s a t i s f i e s  a l l  t h r e e  of  t h e s e  r e q u i r e m e n t s .  

1. Exemption 3 5  d o e s  n o t  c r e a t e  a n  undue b u r d e n  on  
i n t e r s t a t e  commerce. 

The commerce c l a u s e  d o e s  n o t  p r o h i b i t  t h e  s t a t e s  

f rom e n a c t i n g  l e g i s l a t i o n  w h i c h  w i l l  a f f e c t  i n t e r s t a t e  
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c o m m e r c e ,  i f  t h e  e f f e c t s  a r e  m e r e l y  i n c i d e n t a l .  I f  

E x e m p t i o n  35 a f f e c t s  i n t e r s t a t e  commerce a t  a l l ,  t h e  

e f f e c t s  w i l l  b e  mere ly  i n c i d e n t a l .  The r e q u i r e m e n t  t h a t  

I t h e  s t o c k  o f  t h e  s e r v i c e  c o r p o r a t i o n  be a v a i l a b l e  o n l y  t o  

s a v i n g s  and  l o a n s  a n d  s a v i n g s  banks  hav ing  o p e r a t i o n s  i n  

I t h e  s t a t e  i s  n o t  a  r e q u i r e m e n t  u n i q u e l y  i m p o s e d  by  t h e  

F l o r i d a  L e g i s l a t u r e .  The F e d e r a l  government  s p e c i f i c a l l y  

r e s t r i c t s  i n v e s t m e n t s  by  s a v i n g s  a n d  l o a n s  a n d  s a v i n g s  

b a n k s  t o  i n v e s t m e n t s  i n  s e r v i c e  c o r p o r a t i o n s  whose s t o c k  

I i s  a v a i l a b l e  f o r  s a l e  o n l y  t o  s a v i n g s  a n d  l o a n s  a n d  

s a v i n g s  b a n k s  h a v i n g  a  home o f f  i c e  i n  t h e  s t a t e .  
The I I f e d e r a l  s t a t u t e  p r o v i d e s  i n  p e r t i n e n t  p a r t :  I 

( 4 )  O t h e r  l o a n s  a n d  i n v e s t m e n t s . - - T h e  
f o l l o w i n g  a d d i t i o n a l  l o a n s  a n d  o t h e r  
i n v e s t m e n t  t o  t h e  e x t e n t  a u t h o r i z e d  below: . . .  
( B )  S e r v i c e  c o r p o r a t i o n s . - - I n v e s t m e n t s  i n  t h e  
c a p i t a l  s t o c k ,  o b l i g a t i o n s ,  o r  o t h e r  
s e c u r i t i e s  of any  c o r p o r a t i o n  o r g a n i z e d  under  
t h e  l aws  of t h e  S t a t e  i n  which t h e  home o f f  ice 
o f  t h e  a s s o c i a t i o n  i s  l o c a t e d ,  i f  t h e  e n t i r e  
c a p i t a l  s t o c k  of s u c h  c o r p o r a t i o n  is a v a i l a b l e  
f o r  p u r c h a s e  o n l y  b y  s a v i n g s  a n d  l o a n  
a s s o c i a t i o n s  o f  s u c h  s t a t e  a n d  by  F e d e r a l  
a s s o c i a t i o n s  h a v i n g  t h e i r  home o f f i c e s  i n  s u c h  
S t a t e .  1 2  U.S.C. § 1 4 6 4 ( c ) ( 4 ) ( B ) .  

I Any burden  on i n t e r s t a t e  commerce is t h e r e f o r e  c r e a t e d  by 

I f e d e r a l  law. Chap te r  87-6 d o e s  n o t  impose any a d d i t i o n a l  

I burden  o n  i n t e r s t a t e  commerce. I 
I Because t h e  f i r s t  r e q u i r e m e n t  o f  t h e  t e s t  f o r  

f i n d i n g  a  v i o l a t i o n  of t h e  commerce c l a u s e  is  n o t  m e t ,  
the I I C o u r t  n e e d  n o t  r e a c h  t h e  s e c o n d  a n d  t h i r d  p r o n g s .  

However, Exemption 35 s a t i s f i e s  b o t h  t h e s e  p r o n g s  a s  w e l l .  
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2.  Exemption 35 promotes a  l e g i t i m a t e  l o c a l  purpose. 

Data processing s e r v i c e s  provided  in-house a r e  

not  s u b j e c t  t o  t h e  s a l e s  t ax  e i t h e r  because no taxable  

t r a n s a c t i o n  o c c u r s ,  or because t h e y  a r e  exempt under 

Exemption 5 ,  S e c t i o n  3 ,  Chapter 87-6, which a p p l i e s  t o  

s e r v i c e s  performed by members of an a f f i l i a t e d  group.  

F e d e r a l  law e n a b l e s  f i n a n c i a l  i n s t i t u t i o n s  which do not 

have in-house da ta  processing t o  band together  t o  form a  

s e r v i c e  c o r p o r a t i o n  t o  p r o v i d e  t h e i r  d a t a  p r o c e s s i n g  

s e r v i c e s .  Exemption 5  w i l l  no t  app ly  t o  any s e r v i c e  

c o r p o r a t i o n  i n  which no p a r e n t  owns g r e a t e r  than  1 0  

percent  of t h e  co rpora t ion ' s  outstanding s tock.  Exemption 

35 allows those f i n a n c i a l  i n s t i t u t i o n s  which use se rv ice  

c o r p o r a t i o n s  which do not  q u a l i f y  f o r  Exemption 5 t o  

compete on a  more even bas i s  w i t h  f i n a n c i a l  i n s t i t u t i o n s  

which use exempt in-house se rv ices .  T h u s ,  Exemption 35 

m e r e l y  g i v e s  t o  i n s t i t u t i o n s  b e l o n g i n g  t o  s e r v i c e  

corporat ions t h e  same t a x  exemption g iven  t o  f i n a n c i a l  

i n s t i t u t i o n s  w i t h  in-house da ta  processing. 

3. Exemption 35 is t h e  l e a s t  burdensome means of 
promoting t h e  l o c a l  purpose. 

A s  no ted  above, Exemption 35 burdens i n t e r s t a t e  

commerce on ly  t o  t h e  e x t e n t  t h a t  f e d e r a l  law a l r e a d y  

b u r d e n s  i t .  T h e r e f o r e ,  by t r a c k i n g  t h e  f e d e r a l  

requirements the  Flor ida  L e g i s l a t u r e  promoted t h e  l o c a l  

p u r p o s e  w i t h o u t  c r e a t i n g  any  a d d i t i o n a l  b u r d e n  on 

i n t e r s t a t e  commerce. The only  a l t e r  n a t i v e  means of 
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promoting t h e  l o c a l  p u r p o s e  would b e  t o  deny  t h e  exempt ion  

t o  f i n a n c i a l  i n s t i t u t i o n s  u s i n g  in-house  d a t a  p r o c e s s i n g  

s e r v i c e s .  T h i s  a l t e r n a t i v e  w o u l d  n o t  b e  a n y  l e s s  

burdensome t o  i n t e r s t a t e  commerce t h a n  t h e  a l t e r n a t i v e  

chosen .  
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11. I N  ENACTING EXEMPTION 3 5  THE 
FLORIDA LEGISLATURE EXERC ISED 
ITS BROAD DISCRETIONARY T A X I N G  
POWERS A N D  E S T A B L I S H E D  A 
CLASSIFICATION THAT SATISFIES 
THE REQUIREMENTS OF THE EQUAL 
PROTECTION A N D  D U E  PROCESS 
CLAUSES OF THE UNITED STATES 
CONSTITUTION AND THE FLORIDA 
CONSTITUTION. 

A s  F I s e r v  Tampa n o t e d  i n  i t s  B r i e f  ( p g .  6 ) ,  t h e  U n i t e d  

S t a t e s  Supreme C o u r t  h e l d  i n  Kahn v. S h e v i n ,  416 U.S. 351,  

94 S.Ct .  1734 ,  4  L.Ed.2d 189  ( 1 9 7 4 ) ,  t h a t  t h e  s t a t e s ,  i n  

e x e r c i s i n g  t h e i r  t a x i n g  p o w e r s ,  a re  s u b j e c t  t o  t h e  due  

p r o c e s s  and e q u a l  p r o t e c t i o n  c l a u s e s  o f  t h e  F o u r t e e n t h  

A m e n d m e n t .  H o w e v e r ,  t h e  C o u r t  c o n t i n u e d  t h a t  t h e  

Four  t e e n t h  Amendment c o n t a i n e d  no i r o n  r u l e  o f  e q u a l i t y ,  

p r o h i b i t i n g  t h e  f l e x i b i l i t y  a n d  v a r i e t y  t h a t  a r e  

a p p r o p r i a t e  t o  schemes  o f  t a x a t i o n .  

The h i g h  c o u r t  was a f f i r m i n g  i t s  p r e v i o u s  h o l d i n g  i n  

A l l i e d  S t o r e s  o f  Ohio  v. Bowers,  358  U.S. 526,  79 S.Ct .  3  

L.Ed.2d 484 ( 1 9 5 9 ) ,  t h a t :  

" s t a t e s  h a v e  a v e r y  w i d e  d i s c r e t i o n  i n  t h e  
l a y i n g  of  t h e i r  t a x e s .  When d e a l i n g  w i t h  t h e i r  
p r o p e r  d o m e s t i c  c o n c e r n s ,  a n d  n o t  t r e n c h i n g  upon 
t h e  p r e r o g a t i v e s  o f  t h e  N a t i o n a l  Gove rnmen t  o r  
v i o l a t i n g  t h e  g u a r a n t i e s  o f  t h e  F e d e r a l  
C o n s t i t u t i o n ,  t h e  S t a t e s  h a v e  t h e  a t t r i b u t e  o f  
s o v e r e i g n  p o w e r s  i n  d e v i s i n g  t h e i r  f i s c a l  
s y s t e m s  t o  e n s u r e  r e v e n u e  and f o s t e r  t h e i r  l o c a l  
i n t e r e s t s .  Of c o u r s e ,  t h e  S t a t e s ,  i n  t h e  
e x e r c i s e  o f  t h e i r  t a x i n g  power ,  a r e  s u b j e c t  t o  
t h e  E q u a l  P r o t e c t i o n  C l a u s e  o f  t h e  F o u r t e e n t h  
Amendment. Bu t  t h a t  c l a u s e  imposes  no i r o n  r u l e  
o f  e q u a l i t y ,  p r o h i b i t i n g  t h e  f l e x i b i l i t y  a n d  
v a r i e t y  t h a t  a r e  a p p r o p r i a t e  t o  r e a s o n a b l e  
schemes  of  s t a t e  t a x a t i o n .  " 

The U n i t e d  S t a t e s  Supreme C o u r t  h a s  l o n g  u p h e l d  t h e  
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b r o a d  d i s c r e t i o n  g i v e n  t o  s t a t e  l e g i s l a t u r e s  i n  

c l a s s i f y i n g  f o r  t a x  p u r p o s e s .  I n  1937 t h e  C o u r t  h e l d :  

T a x e s ,  which a r e  b u t  t h e  means of d i s t r i b u t i n g  
t h e  b u r d e n  o f  t h e  c o s t  o f  g o v e r n m e n t  a r e  
commonly l e v i e d  on  p r o p e r t y  o r  i t s  u s e ,  b u t  t h e y  
may l i k e w i s e  be l a i d  on  t h e  e x e r c i s e  of  p e r s o n a l  
r i g h t s  and  p r i v i l e g e s .  A s  h a s  been  p o i n t e d  o u t  
by t h e  o p i n i o n  i n  t h e  Chas.  C.  S t eward  Mack. Co. 
C a s e ,  s u c h  l e v i e s . .  .we re  known i n  England  and  
t h e  C o l o n i e s  b e f o r e  t h e  a d o p t i o n  o f  t h e  
C o n s t i t u t i o n ,  and  must b e  t a k e n  t o  be  embraced 
w i t h i n  t h e  wide  r a n g e  of  c h o i c e  o f  s u b j e c t s  o f  
t a x a t i o n ,  w h i c h  w a s  a n  a t t r i b u t e  o f  t h e  
s o v e r e i g n  power o f  t h e  s t a t e s  a t  t h e  t i m e  o f  t h e  
a d o p t i o n  o f  t h e  C o n s t i t u t i o n ,  and  w h i c h  was 
r e s e r v e d  t o  them by t h a t  i n s t r u m e n t .  Ca rmichae l  
v.  S o u t h e r n  Coa l  and Coke Co., 301  U.S. 495, 575 
S .Ct .  868 ,  81  L.Ed. 1245  ( 1 9 3 7 ) .  

Three  y e a r s  l a t e r ,  t h e  C o u r t  was a g a i n  f a c e d  w i t h  t h e  

i s s u e  of  b road  s t a t e  t a x i n g  powers  and a g a i n  y i e l d e d  t o  

t h e  l e g i s l a t u r e ' s  a u t h o r i t y :  

T h e  b r o a d  d i s c r e t i o n  a s  t o  c l a s s i f i c a t i o n  
p o s s e s s e d  by  a  l e g i s l a t u r e  i n  t h e  f i e l d  o f  
t a x a t i o n  h a s  l o n g  been r e c o g n i z e d .  T h i s  C o u r t  
f i f t y  y e a r s  a g o  conc luded  t h a t  " t h e  F o u r t e e n t h  
Amendment was n o t  i n t e n d e d  t o  compel t h e  S t a t e  
t o  a d o p t  a n  i r o n  r u l e  of e q u a l  t a x a t i o n , "  and  
t h e  p a s s a g e  o f  t i m e  h a s  o n l y  s e r v e d  t o  
u n d e r s c o r e  t h e  wisdom of  t h a t  r e c o g n i t i o n  o f  t h e  
l a r g e  a r e a  o f  d i s c r e t i o n  which i s  needed by a  
l e g i s l a t u r e  i n  f o r m u l a t i n g  sound t a x  p o l i c i e s .  
T r a d i t i o n a l l y  c l a s s i f i c a t i o n  h a s  been a  d e v i c e  
f o r  f i t t i n g  t a x  p r o g r a m s  t o  l o c a l  n e e d s  and 
u s a g e s  i n  o r d e r  t o  a c h i e v e  a n  e q u i t a b l e  
d i s t r i b u t i o n  of t h e  t a x  burden .  I t  h a s ,  because  
of t h i s ,  been  p o i n t e d  o u t  t h a t  i n  t a x a t i o n ,  even  
more t h a n  i n  o t h e r  f i e l d s ,  l e g i s l a t u r e s  p o s s e s s  
t h e  g r e a t e s t  f reedom i n  c l a s s i f i c a t i o n .  Madden 
v.  Kentucky ,  309 U.S. 8 3 ,  60 S .Ct .  406,  84 L.Ed. 
5 9 0  ( 1 9 4 0 )  ( q u o t i n g  B i l l ' s  Gap  R .  Co .  v .  
P e n n s y l v a n i a ,  134 U.S. 232, 237,  10 S.Ct .  533, 
33 L.Ed. 892,  895 ( 1 8 9 0 ) ) .  ( e m p h a s i s  a d d e d ) .  

T h e  M a d d e n  d e c i s i o n  w a s  l a t e r  c i t e d  by  J u s t i c e  

Thurgood M a r s h a l l  i n  h i s  m a j o r i t y  o p i n i o n  i n  A u s t i n  v .  N e w  
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H a m p s h i r e ,  420 U.S. 656,  95  S .Ct .  1191 ,  43 L.Ed. 2d 530 

I n  r e s o l v i n g  c o n s t i t u t i o n a l  c h a l l e n g e s  t o  
s t a t e  t a x  m e a s u r e s  t h i s  C o u r t  h a s  made it c l e a r  
t h a t  " i n  t a x a t i o n ,  e v e n  more  t h a n  i n  o t h e r  
f i e l d s ,  l e g i s l a t u r e s  p o s s e s s .  t h e  g r e a t e s t  
f r eedom i n  c l a s s i f i c a t i o n . "  Madden v .  Kentucky ,  
309 U.S. 8 3 ,  88 ,  84 L.Ed. 590,  60 ,  S . C t .  4 0 6 ,  
1 2 5  ALR 1 3 8 3  ( 1 9 4 0 ) .  S e e  Lehnhausen  v .  Lake 
S h o r e  Auto P a r t s  Co.. 410 U.S. 356. 35 L.Ed. 2d 
3 5 1 ,  93  S . C t .  1 0 0 1  i 1 9 7 3 ) .  Our i e v i e w  of  t a x  
c l a s s i f i c a t i o n s  h a s  g e n e r a l l y  been  c o n c o m i t a n t l y  
n a r r o w ,  t h e r e f o r e ,  t o  f i t  t h e  b road  d i s c r e t i o n  
v e s t e d  i n  t h e  s t a t e  l e g i s l a t u r e s .  ( 4 2 0  U.S. a t  
6 6 2 ) .  

I t  i s  i n d e e d  o b v i o u s  t h a t  t h e  U n i t e d  S t a t e s  Supreme 

C o u r t  h a s  c o n t i n u o u s l y  a p p l i e d  a  v e r y  n a r r o w  s c o p e  o f  

e q u a l  p r o t e c t i o n  r e s t r i c t i o n s  t o  s t a t e  t a x a t i o n  l a w s  a n d  

h a s  acknowledged i t s  r e s p e c t  f o r  t h e  b road  d i s c r e t i o n  of  

t h e  s t a t e s  i n  e x e r c i s i n g  t h e i r  t a x i n g  a u t h o r i t y .  N e w  York 

R a p i d  T r a n s i t  Corp.  v. N e w  York,  303 U.S. 573,  58 S .Ct .  

721 ,  82 L.Ed. 1024 ( 1 9 3 8 ) ;  C a r m i c h a e l  v .  S o u t h e r n  C o a l  & 

C o k e  Co . ,  3 0 1  U.S. 4 9 5 ,  57 S . C t .  8 6 8 ,  8 1  L.Ed. 1 2 4 5  

( 1 9 3 7 ) ;  S t a t e  Board of Tax Commiss ioners  v .  J a c k s o n ,  283 

U.S. 527 ,  5 1  S.Ct .  540,  75 L.Ed. 1248  ( 1 9 3 1 ) ;  S t e b b e n s  v .  

R i l e y ,  268 U.S. 1 3 7 ,  45 S .Ct .  424,  69 L.Ed. 884 ( 1 9 2 5 ) ;  

Brown-Forman Co. v .  Kentucky ,  217 U.S. 563,  30 S .Ct .  578,  

The F l o r i d a  Supreme C o u r t  h a s  a l s o  a d d r e s s e d  t h e  i s s u e  

o f  e q u a l  p r o t e c t i o n  a s  it p e r t a i n s  t o  t h e  t a x i n g  power of 

t h e  F l o r i d a  L e g i s l a t u r e .  I n  a f f i r m i n g  a  d e c i s i o n  of  t h e  

F i r s t  D i s t r i c t  C o u r t  of  Appea l ,  t h e  Supreme C o u r t  r u l e d  
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t h a t  " t h e  F l o r i d a  s a l e s  t a x  being an  e x c i s e  t a x  is n o t  

s u b j e c t  t o  t h e  c o n s t i t u t i o n a l  r equ i rements  of e q u a l i t y  and 

u n i f o r m i t y .  R a t h e r ,  t h e  c o n s t i t u t i o n a l  t e s t  t o  be a p p l i e d  

t o  such a  t a x  is whether  t h e  c l a s s i f i c a t i o n s  c r e a t e d  by 

such t a x  a r e  r e a s o n a b l e  and n o t  a r b i t r a r y . "  W. T.  Gran t  

Co. ' s  E s t a t e  v.  Lewis, 358 So.2d 76 (1st DCA 1 9 7 8 ) ,  a f f ' d ,  

380 So.2d 764 ( F l a .  1 9 7 9 ) ,  a p p e a l  d i s m i s s e d ,  4 4 4  U.S. 976 

The h i g h  C o u r t  e s t a b l i s h e d  an  even s t r o n g e r  t e s t  i n  

Gray  v .  C e n t r a l  F l o r i d a  Lumber Co. ,  140 So. 320 ( F l a .  

1 9 3 2 ) ,  where in  i t  h e l d :  

I n  t h e  i m p o s i t i o n  of a n  e x c i s e  t a x ,  t h e  r u l e  of 
e q u a l i t y  and u n i f o r m i t y  a s  guaran teed  by a r t i c l e  
9  of t h e  C o n s t i t u t i o n  i s  n o t  invo lved .  E x c i s e  
t a x e s  have been imposed i n  many ways ,  b u t  s o  
l o n g  a s  t h e y  a r e  r e a s o n a b l e ,  n o t  u n j u s t l y  
d i s c r i m i n a t o r y ,  n o r  a r b i t r a r y ,  w h i m s i c a l ,  
i r r a t i o n a l ,  g r o s s l y  o p p r e s s i v e ,  p l a i n l y  unequa l ,  
o r  c o n t r a r y  t o  common r i g h t ,  t h e y  w i l l  be 
upheld .  (140 So. 2d 325)  (emphasis  added) .  

Al though NAFS and F I s e r v  Tampa a l l e g e  t h a t  Exemption 

35 is a r b i t r a r y ,  n e i t h e r  h a s  shown any j u s t i f i c a t i o n  f o r  

i t s  p o s i t i o n .  The f a c t  t h a t  t h e y  do n o t  q u a l i f y  f o r  t h i s  

p a r t i c u l a r  e x e m p t i o n  d o e s  n o t  mean t h e  e x e m p t i o n  i s  

" u n j u s t l y  d i s c r i m i n a t o r y ,  a r b i t r a r y ,  w h i m s i c a l ,  

i r r a t i o n a l ,  g r o s s l y  o p p r e s s i v e ,  p l a i n l y  u n e q u a l ,  o r  

c o n t r a r y  t o  common r i g h t . "  I t  i s  d o u b t f u l  t h a t  t h e s e  two 

companies q u a l i f y  f o r  any of t h e  o t h e r  51 e x e m p t i o n s  i n  

S e c t i o n  3  of  C h a p t e r  87-6 ,  b u t  t h a t  i s  n o t  s u f f i c i e n t  

j u s t i f i c a t i o n  f o r  t h e  Cour t  t o  o v e r r i d e  t h e  broad t a x i n g  
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a u t h o r i t y  of t h e  F l o r i d a  L e g i s l a t u r e  and s t r i k e  down t h e  

law. 

A s  t h e  Uni ted  S t a t e s  Supreme Cour t  h e l d  i n  Madden v. 

Kentucky, 309 U.S. 83 ,  60 S.Ct.  406, 84 L.Ed. 590 (1940) :  

S i n c e  t h e  members of a  l e g i s l a t u r e  n e c e s s a r i l y  
e n j o y  a  f a m i l i a r i t y  w i t h  l o c a l  c o n d i t i o n s  which 
t h i s  C o u r t  c a n n o t  h a v e ,  t h e  p r e s u m p t i o n  o f  
c o n s t i t u t i o n a l i t y  can  be overcome o n l y  by t h e  
m o s t  e x p l i c i t  d e m o n s t r a t i o n  t h a t  a  
c l a s s i f i c a t i o n  i s  a  h o s t i l e  and o p p r e s s i v e  
d i s c r i m i n a t i o n  a g a i n s t  p a r t i c u l a r  p e r s o n s  and 
c l a s s e s .  The burden i s  on t h e  one a t t a c k i n g  t h e  
l e g i s l a t i v e  a r r a n g e m e n t  t o  n e g a t i v e  e v e r y  
c o n c e i v a b l e  b a s i s  w h i c h  m i g h t  s u p p o r t  i t .  
(emphasis  added) .  

T h e  m e m b e r s  o f  t h e  F l o r i d a  L e g i s l a t u r e  f u l l y  

r ecogn ized  t h e i r  broad range  of d i s c r e t i o n a r y  p o w e r s  i n  

de te rmin ing  c l a s s i f i c a t i o n s  f o r  t h e  s a l e s  t a x  on s e r v i c e s .  

They used t h i s  d i s c r e t i o n  i n  c r e a t i n g  revenue s o u r c e s  f o r  

t h e  t a x  imposed on t h e  s a l e  o r  u s e  of c e r t a i n  s e r v i c e s  and 

i n  exempting o t h e r  s e r v i c e s  from t h e  s a l e s  t a x .  

I n  exempting d a t a  p r o c e s s i n g  s e r v i c e s  performed f o r  a  

f i n a n c i a l  i n s t i t u t i o n  by a  s e r v i c e  c o r p o r a t i o n  of  t h a t  

f i n a n c i a l  i n s t i t u t i o n  c r e a t e d  a c c o r d i n g  t o  c e r t a i n  

s p e c i f i e d  c o n d i t i o n s ,  t h e  L e g i s l a t u r e  r e c o g n i z e d  t h a t  

t h e r e  were o t h e r  companies performing t h i s  same b u s i n e s s .  

I t  a l s o  recogn ized  t h a t  t h e  o t h e r  companies were n o t  owned 

by s a v i n g s  and l o a n s  o r  s a v i n g s  banks and t h e r e f o r e  would 

n o t  q u a l i f y  f o r  t h e  b e n e f i t  of  t h i s  p a r t i c u l a r  exemption. 

B o t h  t h e  F l o r i d a  S e n a t e  and t h e  F l o r i d a  House o f  

R e p r e s e n t a t i v e s  were f u l l y  aware t h a t  p r i v a t e  c o m p a n i e s  
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such  as  F I s e r v  Tampa a n d  NAFS would n o t  q u a l i f y  f o r  t h i s  

exempt ion  b e c a u s e  of  ma jo r  d i f f e r e n c e s  be tween  t h e s e  two  

c o m p a n i e s  a n d  t h o s e  compan ie s  s i m i l a r l y  s i t u a t e d  t o  FIS.  

W h i l e  t h e  f o r m e r  s u p p l y  d a t a  p r o c e s s i n g  s e r v i c e s  t o  

v a r i o u s  c o r p o r a t i o n s  o n  a f o r - p r o f i t  b a s i s  a n d  p a y  o u t  

d i v i d e n d s ,  t h e  l a t t e r  a re  owned e n t i r e l y  by s a v i n g s  and 

l o a n s  o r  s a v i n g s  b a n k s  which make i n v e s t m e n t s  of  v a r y i n g  

a m o u n t s  t o  p u r c h a s e  s t o c k  i n  t h e i r  o w n  s e r v i c e  

c o r p o r a t i o n .  I n  a d d i t i o n ,  t h e  l a t t e r ,  t h e  c o m p a n i e s  

e x e m p t e d  f r o m  t h e  s a l e s  t a x  on  s e r v i c e s ,  d o  n o t  p a y  

d i v i d e n d s  b u t  i n s t e a d  u s e  t h e i r  p r o f i t s  t o  l ower  p r i c e s  t o  

t h e i r  owners .  The  d a t a  p r o c e s s i n g  s e r v i c e s  t h e y  p r o v i d e  

f o r  t h e i r  owne r s  w i l l  be  exempted f rom t h e  s a l e s  t a x .  

I n  n u m e r o u s  i n s t a n c e s ,  t h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r t  h a s  p e r m i t t e d  o c c u p a t i o n s  t o  b e  s u b d i v i d e d  b y  t h e  

S t a t e s  f o r  t a x  c l a s s i f i c a t i o n  p u r p o s e s  when, a s  i n  t h i s  

a c t i o n ,  d i f f e r e n c e s  e x i s t .  - S e e ,  I n d e p e n d e n t  Warehouses ,  

I n c .  v .  S c h e e l e ,  3 3 1  U.S. 70 ,  676 S.Ct .  1062 ,  9 1  L.Ed. 

1346  ( 1 9 4 7 )  ( c l a s s i f i c a t i o n  be tween  commerc i a l  and  p r i v a t e  

w a r e h o u s e s )  ; Brown-Forman Co. v. Kentucky ,  217 U.S. 563 ,  

30 S.Ct .  578 ,  54 L.Ed. 883  ( 1 9 1 0 )  ( c l a s s i f i c a t i o n  be tween  

b l e n d e r s  a n d  d i s t i l l e r s  o f  a l c o h o l i c  b e v e r a g e s ) ;  

S o u t h w e s t e r n  O i l  Co. v .  T e x a s ,  217 U.S. 1 1 4 ,  30 S.Ct .  496,  

54 L.Ed. 688 ( 1 9 1 0 ) ,  ( c l a s s i f i c a t i o n  be tween  w h o l e s a l e r s  

and r e t a i l e r s  o f  t h e  same p r o d u c t ) ;  Union Bank & T r u s t  Co. 

v .  P h e l p s ,  288 U.S. 1 8 1 ,  53 S.Ct .  321 ,  77 L . E ~ .  687 ( 1 9 3 3 )  
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( c l a s s i f i c a t i o n  b e t w e e n  c o m m e r c i a l  b a n k s  and  o t h e r  

f i n a n c i a l  i n s t i t u t i o n s ) .  

C o n t r a r y  t o  t h e  s t a t e m e n t s  o f  b o t h  NAFS and  F I s e r v  

Tampa, t h e r e  is  no r e s t r i c t i o n  i n  t h e  law a s  t o  how many 

s e r v i c e  c o r p o r a t i o n s  c a n  r e c e i v e  t h e  b e n e f i t  o f  t h i s  

exempt ion .  Accord ing  t o  C h a p t e r  87-6,  a s  few a s  t e n  ( 1 0 )  

s a v i n g s  and  l o a n s  o r  s a v i n g s  banks  hav ing  o p e r a t i o n s  i n  

F l o r i d a  c a n  band t o g e t h e r  and p u r c h a s e  e q u a l  a m o u n t s  of  

t h e  s e r v i c e  c o r p o r a t i o n ' s  o u t s t a n d i n g  s t o c k  a n d  o r g a n i z e  a  

s e r v i c e  c o r p o r a t i o n  p u r s u a n t  t o  5 5 4 5 . 7 4 ,  R u l e s  o f  t h e  

F e d e r a l  Home Loan  Bank B o a r d .  The s e r v i c e  c o r p o r a t i o n  

would meet t h e  r e q u i r e m e n t s  e x p r e s s e d  i n  Exemption 35. 

I n  c o n s t r u c t i n g  t h e  p r o v i s i o n s  of Exemption 35,  t h e  

L e g i s l a t u r e  m e r e l y  f o l l o w e d  t h e  l a n g u a g e  of  t h e  R u l e s  and 

R e g u l a t i o n s  of t h e  F e d e r a l  Home Loan Bank Board which were  

p romulga ted  p u r s u a n t  t o  1 2  U.S.C. 51464. 

The  S t a t e  was acknowledging  t h e  C o n g r e s s i o n a l  i n t e n t  

t o  p r o v i d e  s m a l l e r  f i n a n c i a l  i n s t i t u t i o n s  w i t h  a n  

o p p o r t u n i t y  t o  band  t o g e t h e r  and  f o r m  a n  o r g a n i z a t i o n  

which would p r o v i d e  s e r v i c e s  t o  t h e m s e l v e s .  T h i s  wou ld  

e n a b l e  t h e  s m a l l e r  i n s t i t u t i o n s  t o  compete  w i t h  t h e  l a r g e r  

i n s t i t u t i o n s  t h a t  c o u l d  p r o v i d e  in -house  s e r v i c e s .  

I t  i s  t o t a l l y  a b s u r d  t o  a r g u e  t h a t  t h e  s e r v i c e s  

per formed by F I s e r v  Tampa and NAFS a r e  i d e n t i c a l  t o  t h o s e  

p e r f o r m e d  b y  F I S  o r  s e r v i c e  c o r p o r a t i o n s  s i m i l a r l y  

s i t u a t e d .  I t  i s  e v e n  more e r r o n e o u s  t o  s u g g e s t  t o  t h i s  
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C o u r t  t h a t  t h e  c l a s s i f i c a t i o n  i m p o s e d  by  t h e  F l o r i d a  

L e g i s l a t u r e  u n d e r  E x e m p t i o n  35  is  o u t s i d e  t h e  b r o a d  

d i s c r e t i o n a r y  t a x i n g  p o w e r s  o f  t h e  S t a t e .  T h e  

c l a s s i f i c a t i o n  s a t i s f i e s  t h e  r e q u i r e m e n t s  o f  t h e  e q u a l  

p r o t e c t i o n  a n d  due  p r o c e s s  c l a u s e s  of  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  and t h e  F l o r i d a  C o n s t i t u t i o n .  
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CONCLUSION 

D u r i n g  t h e  1 9 8 7  l e g i s l a t i v e  s e s s i o n ,  t h e  F l o r i d a  

H o u s e  o f  R e p r e s e n t a t i v e s  a n d  F l o r i d a  S e n a t e  e x e r c i s e d  

t h e i r  b r o a d  d i s c r e t i o n a r y  t a x i n g  p o w e r s  a n d  a p p r o v e d  a 

sa les  a n d  u s e  t a x  o n  s e r v i c e s .  

I n  e n a c t i n g  E x e m p t i o n  3 5 ,  t h e  F l o r i d a  L e g i s l a t u r e  

e s t a b l i s h e d  a c l a s s i f i c a t i o n  t h a t  c o m p l i e s  w i t h  t h e  

r e q u i r e m e n t s  o f  t h e  commerce c l a u s e  o f  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  a n d  s a t i s f i e s  t h e  r e q u i r e m e n t s  o f  t h e  e q u a l  

p r o t e c t i o n  a n d  d u e  p r o c e s s  c l a u s e s  o f  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  a n d  t h e  F l o r i d a  C o n s t i t u t i o n .  

E x e m p t i o n  3 5  i s  f u l l y  w i t h i n  t h e  d i s c r e t i o n a r y  

p o w e r s  o f  t h e  F l o r i d a  L e g i s l a t u r e ,  i s  b a s e d  o n  a 

l e g i t i m a t e  s t a t e  i n t e r e s t  a n d  c o m p l i e s  w i t h  t h e  

r e q u i r e m e n t s  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  t h e  

F l o r i d a  C o n s t i t u t i o n .  

T h e r e f o r e ,  t h e  C o u r t  s h o u l d  u p h o l d  t h e  

c o n s t i t u t i o n a l i t y  o f  E x e m p t i o n  35.  
/'7 

R e s p e c t f u l l y  s u b m i t ( e d ,  ) - 
/ P a r k e r ,  bke ld>ng ;  McVoy & ~ a b a s k ~ /  

- 
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