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IN THE SUPREME COURT OF FLORIDA

CASE NO. 70,533

IN RE: ADVISORY OPINION
TO THE GOVERNOR, REQUEST
OF MAY 12, 1987

P W T e S

REPLY BRIEF OF CAPITAL CITIES/ABC, INC.,
CBS INC. AND NATIONAL BROADCASTING COMPANY, INC.

This reply brief is addressed solely to the threshold
question that we believe this Court should address: that is, the
scope of the advisory opinion this Court should render pursuant

to the request of the Governor dated May 12, 1987.

Most of the parties who filed briefs on May 29, 1987
appear to agree with our position that this Court should not ren-
der an advisory opinion on the sweeping questions included in the

Governor's request.l/

However, the briefs filed by the govern-
ment parties (the Governor, the House and Senate, and the Attor-
ney General) take the position that such an advisory opinion is

both required and appropriate. We submit that they are mistaken.

1/ See the briefs of The Proprietary Association, at 5;
The Magazine Publishers Association and The Association of Busi-
ness Publishers, at 6; The Association of National Advertisers,
The American Association of Advertising Agencies, The American
Advertising Association, at 10.



It is not necessary for the Court to opine about the
constitutionality of the tax act because, as the government par-

ties acknowledge,g/

the Governor is not required to disregard the
new law prior to the determination by a court in a proper case
and controversy that the law is invalid. A decision by this
Court would not be useful because, as even the Governor con-

cedes,l/

there will inevitably remain myriad issues about the
application of the law that cannot be addressed now; these issues
could have a far greater impact on the state budget than the
issues which the Governor argues this court can address. And a
decision by this Court now could be harmful because it could

prejudice the rights of private parties to have their claims

decided in a proper case.

I. BY ACCEPTING JURISDICTION, THIS COURT HAS NOT RESOLVED
QUESTIONS AS TO THE APPROPRIATE SCOPE OF ITS ADVISORY
OPINION.

The Governor urges in his brief that "[t]he Justices

have agreed to render the Governor an advisory opinion and they

4/

are obliged to provide full advice in that opinion."=’" The Gov-

ernor further argues that interested parties "may not be heard on

the threshold issue -- which has already been resolved -- of

2/ Brief of the Attorney General of the State of Florida,
at 7.

3/ Brief of the Governor of the State of Florida and the

Florida Department of Revenue ("Governor's Brief"), at 16.

4/ Id. at 6.



whether an opinion should be released."é/ Both assertions are

incorrect.

Courts always have authority to decide the scope of
their jurisdiction, especially where as here that jurisdiction is
discretionary. Moreover, this Court has explicitly stated that
the scope of its decision is open to discussion. In its original
order of May 13, 1987, the Court stated that the "request is
answerable . . . and we exercise our discretion to do so." But
in its Order of Clarification dated May 21, 1987, the Court

stated that

"[tlhe extent of the issues we can and should
consider in responding to the Governor's
question is subject to debate and should not
be answered in an interlocutory order. . . .
If [a party] contends that we are inhibited
from answering the Governor's questions on a
certain ground, he should so urge us. Our
opinion to the Governor would delineate the
extent of our response and the reasons there-
for." (Emphasis added.)

It is well established under Florida law that the
assumption of jurisdiction does not obligate this Court to answer
all of the questions set forth in the request for an advisory
opinion. This Court has repeatedly declined in the past to
answer questions that it believes to be inappropriate. In re

Advisory Opinion to the Governor, 96 So.2d 900 (Fla. 1957); In re

5/ I1d. at 10 (emphasis in original).



Advisory Opinion to the Governor, 113 So.2d 703 (Fla. 1959); 1

re Advisory Opinion to the Governor's Request, 388 So.2d 554

(Fla. 1980).

II, THIS COURT SHOULD DECLINE TO ADDRESS ANY OF THE
QUESTIONS ABOUT THE CONSTITUTIONALITY OF THE
NEW TAX ACT,

The government parties, as well as many of the private
parties, address the merits of the constitutional questions that
have been raised about the new tax law. We believe that those
questions are beyond this Court's purview in an advisory opinion
and that it is, in any event, inappropriate for this Court to
address them in this proceeding.

A. The Court Does Not Need to Address the Con-
stitutionality of the New Act Because No

Executive Power or Duty is Affected by the
Constitutional Challenges to the New Tax Law,

In order to perform its function under Article IV, Sec-
tion 1(c) of the Florida Constitution, this Court need at most
resolve only two questions -- the Governor's duty under the
Florida Constitution to submit a supplemental budget and his
responsibilities with respect to the enforcement of the laws of
the State of Florida. The Court should not go beyond these ques-
tions. To the contrary, "[aldvisory opinions to the Governor are
authorized by the Constitution and are therein limited to the
interpretation of any portion of the Constitution upon any ques-

tion affecting the executive powers and duties of the Governor."



In re Advisory Opinion to the Governor, 151 Fla. 44, 9 So.24 172,

174 (1942). Accordingly, "(t)his Court has many times declined
to pass upon the constitutionality of a statute in rendering
advisory opinions, particularly where such a test can best be
accomplished in adversary proceedings appropriately briefed and

buttressed by argqument of counsel," In re Advisory Opinion to the

Governor, 113 So.2d4 703,705 (Fla. 1959). It should follow that

course here.é/

This Court need not resolve any of the underlying con-
stitutional challenges to the new tax act in order to resolve
either the Governor's obligation to submit a budget or his obli-
gation to enforce the laws. For this purpose, it is enough to
note that the Attorney General of the State of Florida repeatedly
asserts in his brief that the Governor may regard statutes as
being valid until they are held to be unconstitutional in a real
case or controversy. Brief of the Attorney General at 6, 7.

Indeed, it is well established that state officials do not

&/ The Governor relies on this Court's decisions in In re
Opinion to the Governor, 239 So.2d 1 (Fla. 1970) and In re
Advisory Opinion to the Governor, 243 So.2d 573 (Fla. 1971) but
those proceedings raised very different issues. 1In each of those
cases, unlike the present request, the Governor was concerned
with the interpretation of narrow constitutional issues. The
1970 opinion dealt with the Governor's line item veto authority;
the 1971 opinion was limited to the definition of a single word
in the state constitution. 1In both of these opinions, the Court
recognized that it was unusual to render advisory opinions in
such circumstances (239 So.2d at 8; 243 So.2d at 576) and did so
in the absence of any certainty that the matter would soon be
resolved by further litigation.




violate their constitutional duties when they seek in good faith
to enforce legislation as to which there exists constitutional doubt
prior to the time that the courts have resolved the constitutional

issue. See Cooper v. Aaron, 350 U.S. 1 (1958). If the rule were

otherwise, this Court would be inundated with requests for advisory
opinions with respect to the constitutionality of each piece of
legislation which the Governor is obligated to enforce. C(Clearly,
Article IV, Section 1l(c) of the Florida Constitution contemplates
no such procedure.

The Governor's claim that the preparation and submission
of a budget to the legislature requires him to seek an opinion as
to the constitutionality of budgetary legislation already enacted
provides no greater justification for an advisory opinion on the
validity of Chapter 87—6%/ Indeed, the Governor cites no authority
suggesting that the Governor is remiss in his duties if, in preparing
budgets, he assumes the constitutionality of previously enacted tax
legislation where no decision has been rendered declaring that or
similar legislation to be unconstitutional.

In short, the Governor has no constitutional duty to

disregard Chapter 87-6, even though substantial questions have been

raised as to its validity. And "[slince it does not appear

See Governor's Brief at 4.



that the exercise of an executive power or duty is or will be
affected by the requested interpretation of the legislative
action proposed, [this Court is] compelled, under numerous prece-
dents of this court to decline to answer [the Governor's]

request.” In re Advisory Opinion to the Governor, 96 So.2d4 900,

902 (Fla. 1957). Accord, In re Advisory Opinion to the Governor

Request of Auqust 28, 1980, 388 So.2d 554, 555 (Fla. 1980).

B. An Advisory Opinion About The
Constitutionality of the New
Tax Law Would Not Be Appropriate

The Governor suggests that the dangers of rendering
advisory opinions with respect to the underlying constitutional
challenges cannot be considered by this Court because those con-
cerns were rejected when a provision for advisory opinions was
included in the Florida Constitution. Governor's Brief at 6-7.
That is not correct. This Court has repeatedly recognized that
prudential considerations can appropriately lead it to decline a
request for an advisory opinion, even if the Court has the
authority to issue the opinion under the Florida Constitution,
and it has accordingly invited parties to address these consider-
ations in this proceeding. The prudential considerations are
especially significant where, as here, the rights of private par-
ties are at issue. As the Court explained in one proceeding:
"The question does not merely invite a definition of the limits

of purely executive power. An answer [to the question would]



affect directly the rights of individuals against whom it is con-

templated the power will be exercised." Advisory Opinion to the

Governor, 196 So.2d 737, 739 (Fla. 1967).

As we urged in our opening brief (Brief of Capital
Cities/ABC, CBS, and NBC at 14), these prudential considerations
counsel the Court not to decide the constitutional issues in this
proceeding. This Court confronts an enormously complex piece of
tax legislation that raises many issues of constitutionality and
construction under the federal as well as the state constitution.
The time allowed for presentation on these issues has been
limited, and the presentation itself has been made more difficult
by the adoption of numerous amendments to the statute during the
pendency of this proceeding. While the constitutionality of the
statute cannot be finally resolved in this proceeding as to any
potential taxpayer, even the Governor admits (Brief of the Gov-
ernor at 8) that an opinion by this Court can prejudice the out-

come of the adversarial litigation that will necessarily follow.

The Governor himself recognizes that constitutional
questions which require factual determinations are not appropri-

ate for this Court to consider pursuant to a request for an advi-

8/

sory opinion.= He urges, however, that this Court may resolve

8/ "The Governor was aware that certain issues would have
to be left for future determination in separate cases involving

specific facts and a fully developed record." Governor's Brief

at 16.



the constitutionality of the new tax law on its face. See Gover-
nor's at 5. Yet even resolution of constitutional questions on
the "face" of a statute is likely to require a firmer understand-
ing of the context of the law -- an understanding that can be

gained only when the issues arise in real cases, with real par-

ties, to give concreteness and specificity to the issues.

Even if this Court were to answer the questions framed
by the Governor, it could not finally resolve the constitutional-
ity of the new tax legislation. The Governor concedes that the
statute is subject to a host of constitutional challenges beyond
those raised in the so-called "facial" questions that the Gover-
nor now argques the Court can decide.g/ Accordingly, an advisory
opinion could not fully advise the Governor as to the viability
of the revenue sources contemplated by the new statute; indeed,
the concedely unanswerable questions concerning the application
of the statute to various groups of taxpayers may have a far
greater impact on the State's budget than the abstract issues

that the Court is being urged to decide.

9/ The Governor concedes that "[c]lhallenges addressed to a
particular application of the Act must be raised in proper adver-
sary proceedings." (emphasis in original) Governor's Brief

at 5. And, while the Governor himself recognizes that advisory
opinions have no binding precedential effect (see id at 7), he
acknowledges that an advisory opinion issued by this Court will
be found highly persuasive in the courts below. See id at 4.
This advisory opinion would thus unnecessarily prejudice future
controversies without providing the assurance as to the validity
of the statute that the Governor seeks.




Moreover, several of the constitutional questions may
well turn on regulatory and judicial interpretations ultimately given
to the new tax act. This Court plainly cannot address the numerous
statutory questions in the context of this advisory proceeding,
and this Court should not seek to address important constitutional
questions until it is determined in an appropriate case whether

those questions can be avoided by construction of the statute.

Conclusion

Under these circumstances, the Court should decline to
render an advisory opinion as to the constitutionality of the new

statute. The Governor does not need such an opinion to carry out



his duties, and the rendering of such an opinion in these abbre-

viated proceedings would be of little value and would have a sub-

stantial prejudicial effect on the later adversarial litigation

that must in any event result.
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