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ARGUMENT 

NO SALES TAX MAY BE PLACED 
UPON A CRIMINAL DEFENDANT ' S 

EXERCISE OF HIS RIGHT TO COUNSEL 

We do not waiver from our argument. No sales tax 

can be levied against a person who has hired a lawyer to 

defend his life or liberty in a state or federal 

prosecution. 

The Governor is right--we have no decision which so 

expressly holds. That is only because no state has 

attempted to condition the exercise of the right to counsel 

on the payment of a sales tax. 

Harper v. Virginia Board of Elections, 383 U.S. 663 

(1966), is, contrary to the Governor's view, the proper 

precedent for our argument. Harper recognized that "where 

fundamental rights and liberties are asserted," state laws 

which "might invade or restrain them must be carefully 

scrutinized and carefully confined." Id., at 670 (emphasis 

supplied). And Harper held that "the right to vote is too 

precious, too fundamental to be so burdened or conditionedn 

by a $1.50 tax. Ibid (emphasis supplied). 

A tax which forces the criminal defendant to pay the 

State hundreds or thousands of dollars in order to exercise 

his fundamental right to counsel burdens or conditions the 

right and demands very close scrutiny. The Governor's view 

that the State may do as it pleases as long as it does not 



"deny  access t o  c o u n s e l "  o r  " i n t e r f e r e  w i t h  t h e  a b i l i t y  of  

c o u n s e l  t o  communicate  o r  r e p r e s e n t  h i s  c l i e n t n  ( G o v e r n o r ' s  

B r i e f  a t  4 4 )  m i s r e a d s  t h e  case l a w  and m i s u n d e r s t a n d s  t h e  

n a t u r e  o f  t h e  r i g h t  a t  s t a k e .  The r i g h t  t o  c o u n s e l  

o b v i o u s l y  i n c l u d e s  t h e  n o n - i n d i g e n t  p e r s o n ' s  r i g h t  t o  h i r e  a 

l awye r  t o  d e f e n d  him a g a i n s t  c r i m i n a l  c h a r g e s :  

The r e a s o n i n g  u n d e r l y i n g  
t h e s e  d e c i s i o n s  makes it 
c l e a r  t h a t  t h e  s i x t h  amend- 
ment  g e n e r a l l y  p r o t e c t s  a 
d e f e n d a n t ' s  d e c i s i o n  t o  
s e l ec t  a p a r t i c u l a r  a t t o r n e y  
t o  a i d  him i n  h i s  e f f o r t s  t o  
cope  w i t h  what  would o t h e r -  
w i s e  be  a n  i n c o m p r e h e n s i b l e  
a n d  ove rpower ing  g o v e r n m e n t a l  
a u t h o r i t y . "  

U n i t e d  S t a t e s  v .  L a u r a ,  
607 F.2d 52,55-56 
( 3 r d  C i r .  1 9 7 9 ) .  

S e e  a l s o ,  P o w e l l  v .  Alabama, 287 U.S. 45 ,53  ( 1 9 3 2 ) :  -- 

I t  is h a r d l y  n e c e s s a r y  t o  s a y  
t h a t ,  t h e  r i g h t  t o  c o u n s e l  
b e i n g  c o n c e d e d ,  a d e f e n d a n t  
s h o u l d  b e  a f f o r d e d  a f a i r  
o p p o r t u n i t y  t o  s e c u r e  c o u n s e l  
of  h i s  c h o i c e .  

The s t r o n g  l a n g u a g e  p r o t e c t i n g  t h e  g u a r a n t e e  o f  

c o u n s e l  comes f rom cases where  t h a t  r i g h t  w a s  r e n d e r e d  

m e a n i n g l e s s  b e c a u s e  o f  a d e f e n d a n t ' s  i n d i g e n c y .  P o w e l l  v .  

Alabama, 287 U.S. 45 ( 1 9 3 2 ) ;  Gideon  v .  Wa inwr igh t ,  372 U.S. 

335  (1963 ) ;  A r g e r s i n g e r  v .  Haml in ,  467 U.S. 25 ( 1 9 7 2 ) .  

Those  c a s e s  s t r e s s e d  t h e  s p e c i a l  i m p o r t a n c e  of  c o u n s e l  and  

e x t e n d e d  t h e  r i g h t  t o  c o u n s e l  t o  i n d i g e n t s .  They d i d  n o t  



n e g a t e  t h e  p r i n c i p l e  t h a t  p e o p l e  c a p a b l e  o f  h i r i n g  c o u n s e l  

were e x e r c i s i n g  a f u n d a m e n t a l  c o n s t i t u t i o n a l  g u a r a n t e e .  I t  

i s  t h a t  g u a r a n t e e  o f  c o u n s e l  w h i c h  t h e  Sta te  is now 

b u r d e n i n g  o r  c o n d i t i o n i n g  w i t h  i t s  sa les  t a x .  

How p r . e c i o u s  is  t h a t  r i g h t ?  I n  a v e r y  r ea l  way i t  

is m o r e  i m p o r t a n t  t h a n  o t h e r  f u n d a m e n t a l  r i g h t s ,  i n c l u d i n g  

t h e  r i g h t  t o  v o t e  o r  t h e  F i r s t  Amendment g u a r a n t e e  o f  

f r e e d o m  o f  s p e e c h .  One c a n  l i v e  w i t h o u t  v o t i n g ,  w i t h o u t  

s p e a k i n g ,  o r  w i t h o u t  c o n v e y i n g  o n e ' s  t h o u g h t s  t h r o u g h  t h e  

media. B u t  o n e  c a n n o t  l i v e  i f  t h e  s t a t e  s u c c e s s f u l l y  

i m p o s e s  i t s  d e a t h  p e n a l t y .  E v e n  i f  o n e  l i v e s ,  l i f e  i n  a 

p r i s o n  v i t i a t e s  t h e  r i g h t  t o  v o t e  a n d  t r a n s f o r m s  F i r s t  

Amendment r i g h t s  i n t o  a mere t h e o r e t i c a l  c o n c e p t .  T h e  

r i g h t  t o  c o u n s e l  is  t h e  u l t i m a t e  g u a r a n t o r  o f  t h e  r i g h t  t o  

s a v e  l i f e  a n d  l i b e r t y  f r o m  b e i n g  l o s t  t o  t h e  s t a t e .  I t  

p r e s e r v e s ,  f o r  a p e r s o n  c h a r g e d  w i t h  a crime, a l l  t h e  o t h e r  

r i g h t s  g u a r a n t e e d  b y  t h e  C o n s t i t u t i o n ,  i n c l u d i n g  t h e  f u l l  

s p e c t r u m  o f  r i g h t s  a c c o r d e d  t o  p e o p l e  c h a r g e d  w i t h  crimes. 

Of a l l  t h e  r i g h t s  t h a t  a n  
a c c u s e d  p e r s o n  h a s ,  t h e  r i g h t  
t o  be r e p r e s e n t e d  b y  c o u n s e l  
is b y  f a r  t h e  m o s t  p e r v a s i v e  
f o r  i t  a f f e c t s  h i s  a b i l i t y  t o  
a s s e r t  a n y  o t h e r  r i g h t s  h e  
may h a v e .  

U n i t e d  S t a t e s  v .  C h r o n i c ,  
466  U . S .  6 4 8 , 6 5 4  ( 1 9 8 4 ) .  

S o  H a r p e r ' s  p r e m i s e  t h a t  some r i g h t s  a r e  " t o o  

p r e c i o u s ,  t o o  f u n d a m e n t a l  t o  be s o  b u r d e n e d  o r  c o n d i t i o n e d "  



by even  a  $1.50 t a x  h a s  g r e a t  f o r c e  i n  t h i s  c a s e .  I f  one  

acknowledges  t h e  d a n g e r s  posed by c r i m i n a l  p r o s e c u t i o n  and  

r e c o g n i z e s  t h a t  c o u n s e l  is  o f t e n  t h e  o n l y  p r o t e c t i o n  

i n t e r p o s e d  between t h e  d e f e n d a n t  a n d  p r i s o n ,  t h e n  one  must 

c o n c l u d e  t h a t  a 5% s a l e s  t a x  i s  a n  u n c o n s t i t u t i o n a l  bu rden  

on a fundamen ta l  and  p r e c i o u s  r i g h t ,  t h e  r i g h t  t o  counse1. l '  

1/ O t h e r  f a c t s  o f  t h i s  case e x a c e r b a t e  t h e  S t a t e ' s  a t t e m p t  - 
t o  bu rden  fundamen ta l  r i g h t s .  The S t a t e  s h o u l d  n o t  be  
a l l o w e d  t o  f i n a n c i a l l y  b e n e f i t  f rom t h e  e x e r c i s e  o f  
fundamen ta l  r i g h t s  t h e  S t a t e  i t s e l f  h a s  f o r c e d  a  p e r s o n  t o  
u t i l i z e .  I n d e e d ,  t h e r e  s h o u l d  n o t  even  e x i s t  t h e  a p p e a r a n c e  
o f  a n  improper  m o t i v e  when t h e  S t a t e  makes a n  i n d i v i d u a l  a  
c r i m i n a l  s u s p e c t  o r  d e f e n d a n t .  S e e  g e n e r a l l y ,  Tumey v.  
Ohio ,  273 U.S. 510,532-533 (1927); Ward v.  V i l l a g e  of  
M o n r o e v i l l e ,  409 U.S. 57,60 ( 1 9 7 2 ) .  I n  a d d i t i o n ,  c r i m i n a l  
s u s p e c t s  o r  d e f e n d a n t s  who u s e  l e g a l  s e r v i c e s  t o  d e f e n d  
t h e i r  l i f e  o r  l i b e r t y  f rom t h e  s t a t e  a r e  i n v o l u n t a r y  
p u r c h a s e r s .  U n l i k e  c h o o s i n g  t o  v o t e ,  r u n n i n g  f o r  o f f i c e ,  o r  
a d v e r t i s i n g ,  c r i m i n a l  s u s p e c t s  o r  d e f e n d a n t s  a r e  e f f e c t i v e l y  
f o r c e d  by t h e  S t a t e  t o  e x e r c i s e  t h e i r  c o n s t i t u t i o n a l  r i g h t  
t o  s e c u r e  c o u n s e l .  Counse l  is a  n e c e s s i t y  w i t h o u t  which 
t h e y  would be overpowered  by gove rnmen ta l  a u t h o r i t y .  - S e e ,  
Gideon v. Wainwr igh t ,  s u p r a ;  U n i t e d  S t a t e s  v .  L a u r a ,  s u p r a .  
Tax ing  t h o s e  who a r e  compe l l ed  by S t a t e  a c t i o n  t o  d e f e n d  
t h e m s e l v e s  is  f a r  more o n e r o u s  t h a n  t a x i n g  t h o s e  who 
v o l u n t a r i l y  choose  t o  r u n  f o r  o f f i c e ,  v o t e  o r  a d v e r t i s e .  



I F  THE EXERCISE OF THE RIGHT 
TO COUNSEL BY A CRIMINAL 

DEFENDANT MAY BE TAXED, I T  
CAN OCCUR ONLY AS A LAST 

RESORT FOR R A I S I N G  REVENUE 

T h e  G o v e r n o r  d o e s  n o t  a d d r e s s  t h e  cases d e m a n d i n g  

s t r i c t  s c r u t i n y  o f  b u r d e n s  p l a c e d  o n  f u n d a m e n t a l  r i g h t s .  

T h e  l e s s o n  o f  t h o s e  cases i s  t h a t  b u r d e n s  o n  f u n d a m e n t a l  

r i g h t s  m u s t  be " c a r e f u l l y  c o n f i n e d "  ( H a r p e r ,  s u p r a ,  a t  6 7 0 )  

a n d  u t i l i z e  t h e  n a r r o w e s t  o r  l e a s t  d r a s t i c  m e a n s  f o r  

a c h i e v i n g  t h e  g o v e r n m e n t a l  p u r p o s e .  S h e l t o n  v .  T u c k e r ,  3 6 4  

U . S .  4 7 9 , 4 8 8  ( 1 9 6 0 ) ;  S h a p i r o  v .  Thompson,  394 U . S .  6 1 8 , 6 3 4  

( 1 9 6 9 ) .  

T h e  g o v e r n m e n t a l  p u r p o s e  h e r e  is r a i s i n g  r e v e n u e .  

T h e  S t a t e  h a s  n o t  c a r e f u l l y  c o n f i n e d  t h e  b u r d e n  b y  c h o o s i n g  

t h e  l e a s t  d r a s t i c  means  f o r  r a i s i n g  money. T a x i n g  p e r s o n s  

s e e k i n g  t o  p r e s e r v e  t h e i r  l i f e  a n d  l i b e r t y  a n d  e x e m p t i n g  

p e r s o n s  h a v i n g  t h e i r  h a i r  c u t  o r  g e t t i n g  t h e i r  n a i l s  d o n e  is  

n o t  t h e  k i n d  o f  n a r r o w  t a i l o r i n g  r e q u i r e d  b y  t h e  

C o n s t i t u t i o n .  T h e  S t a t e  h a s  a m p l e  lesser  r e s t r i c t i v e  

a l t e r n a t i v e s  t o  r a i s i n g  t h e  r e v e n u e  i t  b e l i e v e s  i t  n e e d s .  



THE SALES TAX EXEMPTION 
SCHEME FOR CRIMINAL 

DEFENDANTS VIOLATES THE 
EQUAL PROTECTION CLAUSE 

The Governor has missed the point of our equal 

protection arguments. 

First, the classifications do affect fundamental 

rights and are therefore subject to strict scrutiny. The 

Governor's claim that Minneapolis Star and Arkansas Writers' 

Project trigger strict scrutiny only if a fundamental right 

is "singled out" (Governor's Brief at 46) is not responsive 

to our contention. We did not rely on those cases for our 

equal protection strict scrutiny analysis, and the cases 

which do support our position (Criminal Defense Brief at 12) 

are never mentioned by the Governor. 

Our position is simple. The State has one expressed 

interest in the sales tax statute: raising revenue. 

Therefore there should be no exemptions for any users of 

legal services. Refunding the tax to the acquitted or to 

those whose charges are dropped is antithetical to the 

governmental purpose of raising revenue. 

The Governor responds by saying: 

From the perspective of the 
Legislature, the issue is 
whether it was rational to 
permit a refund of taxes paid 
by a person who has, by opera- 
tive standards (acquittal or 
dismissal) been wrongly sub- 
jected to the burdens of the 
criminal justice process in 
the first place. 

Governor's Brief, at 49. 
(emphasis supplied) 



T h a t  a rgumen t  t h u s  c o n c e d e s  t h a t  t h e  s a l e s  t a x  is a  

t a x  o n l y  on  " g u i l t y "  consumers  o f  c r i m i n a l  d e f e n s e  l e g a l  

s e r v i c e s .  T h e r e f o r e ,  i t  i s  n o t  t r u l y  a  s a l e s  t a x ;  i t  is  a  

gove rnmen ta l  a s s e s s m e n t  based  on c r i m i n a l  c u l p a b i l i t y .  Once 

t h e  s t a t e  c r e a t e s  exempt ions  based  on  a  l a c k  of c u l p a b i l i t y ,  

t h e  q u e s t i o n  which m u s t  b e  a d d r e s s e d  is: What c o m p e l l i n g  

gove rnmen ta l  i n t e r e s t  is s e r v e d  by exempt ing  o n l y  t h e  

" c h a r g e d  i n n o c e n t "  f rom t h e  t a x ?  The Governor  s a y s :  

[ I ]  t is c l e a r l y  r a t i o n a l  f o r  
t h e  L e g i s l a t u r e  t o  have  
conc luded  t h a t  t h o s e  a c t u a l l y  
c h a r g e d  w i t h  crimes ( b u t  who 
a r e  i n n o c e n t )  s u f f e r  g r e a t e r  
b u r d e n s  a t t e n d a n t  t o  c h a r g e s  
b e i n g  b r o u g h t  t h a n  t h o s e  who 
a v o i d  c h a r s e s  b e i n s  b r o u s h t  
and  t h a t  - a s  a  m a t t e r  -of  
l e g i s l a t i v e  g r a c e ,  t h e  s t a t e  
w i l l  n o t  add t a x e s  t o  t h e  
b u r d e n s  of  t h o s e  who were 
wongf u l l y  c h a r g e d .  

G o v e r n o r ' s  Br ie f ,  a t  51. 
( e m p h a s i s  i n  o r i g i n a l )  

A s a l e s  t a x  scheme based  on c u l p a b i l i t y ,  however,  is 

h a r d l y  r a t i o n a l .  T a x a t i o n  based  on a  f e e  s e t  by a  l awyer  

s i m p l y  b e a r s  no r e l a t i o n  t o  c u l p a b i l i t y .  I n  a d d i t i o n ,  t h e  

"uncharged  i n n o c e n t "  have  a n  e q u a l  i f  n o t  g r e a t e r  l a c k  o f  

c u l p a b i l i t y  t h a n  t h e  "cha rged  i n n o c e n t "  b u t  must  s t i l l  pay 

t h e  t a x .  And t h o s e  who were w r o n g f u l l y  c h a r g e d  on 99 o u t  o f  

100  counts ,? '  who r e v e r s e d  t h e i r  c o n v i c t i o n s  and e s t a b l i s h e d  

t h e i r  i n n o c e n c e  on a p p e a l ,  who h i r e  a  l awyer  t o  p r e s e r v e  

2/ How much s a l e s  t a x  would Bernha rd  Goetz  owe i f  h i s  - 
p r o s e c u t i o n  had o c c u r r e d  i n  F l o r i d a ?  



t h e i r  F i f t h  Amendment r i g h t s ,  o r  who, when t h e  S t a t e  

w r o n g f u l l y  s e e k s  d e a t h . ,  h i r e  a l a w y e r  t o  s a v e  t h e i r  l i v e s  

mus t  a l l  s t i l l  p a y  t h e  t a x .  " L e g i s l a t i v e  g r a c e "  is  s i m p l y  

no answer  t o  a n  e q u a l  p r o t e c t i o n  c h a l l e n g e  b a s e d  on 

c l a s s i f i c a t i o n s  a f f e c t i n g  f u n d a m e n t a l  r ights .? '  

CONCLUSION 

The sa les  t a x  upon l e g a l  s e r v i c e s  r e n d e r e d  t o  

p e r s o n s  s u s p e c t e d  o f ,  c h a r g e d  w i t h  o r  p r o s e c u t e d  f o r  

v i o l a t i o n s  o f  s t a t e  o r  f e d e r a l  c r i m i n a l  laws s h o u l d  b e  

d e c l a r e d  u n c o n s t i t u t i o n a l .  

3/ Al though  n e i t h e r  . t h e  L e g i s l a t u r e  no r  t h e  Governor  - 
m e n t i o n  it w i t h  r e f e r e n c e  t o  o u r  a r g u m e n t s ,  a " g l i t c h  b i l l " ,  
C h a p t e r  87-72,  was e n a c t e d  "on t h e  e v e n i n g  of  J u n e  5 ,  
1987 ."  N o t i c e  o f  Amendment t o  Law f i l e d  by t h e  Governor  on 
J u n e  8 ,  1987.  T h a t  law, S e c t i o n  2 1 2 . 0 5 9 1 ( 1 0 ) ,  s t a t e s  i n  
p a r t  : 

I t  is t h e  i n t e n t  o f  t h e  L e g i s -  
l a t u r e  t o  exempt f rom t h e  t a x  
on s e r v i c e s  o n l y  t h o s e  s e r v i -  
ces f o r  which  e x e m p t i o n s  a r e  
e x p r e s s l y  p r o v i d e d .  The re -  
f o r e ,  i f  any  exempt ion  is 
d e c l a r e d  f a c i a l l y  u n c o n s t i t u -  
t i o n a l  by a c o u r t  o f  compe- 
t e n t  j u r i s d i c t i o n ,  it is t h e  
i n t e n t  o f  t h e  L e g i s l a t u r e  
t h a t  t h e  e x e m p t i o n  b e  deemed 
i n o p e r a t i v e  as  t o  a l l  p e r s o n s  
and  n o t  expanded  t o  encompass  
s e r v i c e s  o r  p e r s o n s  n o t  
e x p r e s s l y  exempted f rom t h e  
t a x .  

I f  t h i s  " g l i t c h  b i l l "  is i n t e r p r e t e d  t o  mean t h a t  t h e  
L e g i s l a t u r e  i n  J u n e  c u r e d  t h e  e q u a l  p r o t e c t i o n  d e f e c t s  it 
c r e a t e d  i n  May, t h e n  w e  w i t h d r a w  o u r  e q u a l  p r o t e c t i o n  
a r g u m e n t s  b a s e d  on t h e  u n d e r i n c l u s i v e n e s s  o f  t h e  s t a t u t o r y  
e x e m p t i o n s .  
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