
I N  THE SUPREME COURT OF FLORIDA 
(Before  a Re fe r ee )  

THE FLORIDA BAR, 1 

Complainant,  ) 

v .  1 

DAVID J. MAICHACK, ) 

Respondent.  1 

The F l o r i d a  Bar Case 
Nos. llD85M66, llD86M47 
llD86M82, llD87M18 

REPORT OF REF 

I. SUMMARY OF PROCEEDINGS: Pu 

be ing  d u l y  appo in t ed  a s  Refe ree  f o r  t h e  Supreme Cour t  o f  

F l o r i d a  t o  conduct  d i s c i p l i n a r y  p roceed ings  a s  p rov ided  f o r  by 

Rule 3-7.5 o f  t h e  Rules  Regu l a t i ng  The F l o r i d a  Bar ( a r t i c l e  

X I ,  Rule 11.06 o f  t h e  I n t e g r a t i o n  Rule o f  The F l o r i d a  Bar)  , a  

F i n a l  Hear ing was h e l d  i n  chambers on J u l y  23, 1987. A l l  o f  

t h e  p l e a d i n g s ,  t r a n s c r i p t s ,  n o t i c e s ,  mot ions ,  o r d e r s  .and 

e x h i b i t s  a r e  forwarded w i t h  t h i s  r e p o r t  and t h e  fo r ego ing  

c o n s t i t u t e s  t h e  r e c o r d  o f  t h e  c a s e .  

The fo l l owing  a t t o r n e y s  a c t e d  a s  counse l  f o r  t h e  p a r t i e s :  

For  The F l o r i d a  Bar:  Lou is  T h a i e r  
211 R i v e r g a t e  P l a z a  
4 4 4  B r i c k e l l  Avenue 
Miami, F l o r i d a  33131 

For  t h e  Respondent: No appearance  

Th i s  m a t t e r  was set f o r  P r e - t r i a l  Conference on June  25, 

1987 and subsequen t l y  f o r  F i n a l  Hear ing on J u l y  23, 1987. 

Respondent h a s  made no appearance  b e f o r e  t h i s  Refe ree  d e s p i t e  

adequa te  n o t i c e  pu r suan t  t o  Rules  3-7.10(b) and (c)  o f  t h e  

Rules  o f  D i s c i p l i n e  o f  The F l o r i d a  Bar. I n o t e  t h a t ,  accord-  

i n g  t o  an  a f f i d a v i t  submi t t ed  by Bar Counsel from t h e  Custodi -  

an  o f  Membership Records o f  The F l o r i d a  Bar ,  Respondent ' s  

Record Bar Address s i n c e  January  5 ,  1984 h a s  been 285 S u n r i s e  

Dr ive ,  Apartment 30, Key Biscayne,  F l o r i d a  33149. F u r t h e r ,  

Bar Counsel h a s  adv i s ed  m e  o f  h i s  o f f i c e ' s  u n s u c c e s s f u l  
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a t t e m p t s  t o  r e a c h  Respondent by r e g u l a r  m a i l ,  c e r t i f i e d  m a i l ,  

t e l e p h o n e  and i n v e s t i g a t o r  c o n t a c t .  

S i n c e  Respondent h a s  made no appea rance ,  I have r u l e d  

t h a t  he  h a s  waived any o b j e c t i o n  t o  venue and  h a s  waived t h e  

c o n f i d e n t i a l i t y  o f  t h e s e  p roceed ings .  

11. FINDINGS OF FACT: Upon Bar  C o u n s e l ' s  Motion f o r  Orde r  

Deeming M a t t e r s  Admit ted and t h i s  R e f e r e e ' s  r e v i e w  of  t h e  f i l e  

which i n d i c a t e d  no r e s p o n s e  t o  The F l o r i d a  B a r ' s  Reques t  f o r  

Admissions,  I e n t e r e d  an Order Deeming M a t t e r s  A d m i t t e d  on 

J u l y  9 ,  1987. Accord ing ly ,  and based  on v a r i o u s  e x h i b i t s  

i n t r o d u c e d  by Bar  Counse l ,  I f i n d  t h e  f o l l o w i n g  f a c t s  as 

c o n t a i n e d  i n  The F l o r i d a  B a r ' s  compla in t :  

1. T h a t  Respondent i s  and  a l l  t i m e s  h e r e i n a f t e r  men- 

t i o n e d  was a member o f  The F l o r i d a  Bar  s u b j e c t  t o  t h e  j u r i s -  

d i c t i o n  and d i s c i p l i n a r y  r u l e s  o f  t h e  Supreme Cour t  o f  F l o r i -  

da .  

COUNT I 
(The F l o r i d a  Ba r  F i l e  N o .  11D86N47) 

2. That  on o r  a b o u t  A p r i l  8 ,  1985,\-# 

- (here inaf te r  r e f e r r e d  t o  a s  -1 r e t a i n e d  

Respondent t o  p r e p a r e  h e r  t a x  r e t u r n  f o r  t h e  y e a r  1984. 

3 .  T h a t  on o r  a b o u t  A p r i l  15 ,  1985 ,  Respondent a d v i s e d  

t h a t  h e  r e q u e s t e d  an e x t e n s i o n  o f  t i m e  from t h e  

I n t e r n a l  Revenue S e r v i c e  i n  which t o  f i l e s  t a x  

r e t u r n .  

4 .  Tha t  on o r  a b o u t  J u n e  1 4 ,  1985 ,  a f t e r  s e v e r a l  

r e q u e s t s  by Respondent  p r e s e n t e d  w i t h  an  

a l l e g e d l y  comple te  t a x  r e t u r n  f o r  h e r  s i g n a t u r e .  

5 .  Tha t  Respondent advised-he would m a i l  t h e  

t a x  r e t u r n  t h a t  same d a y  o f  J u n e  14 ,  1985,  and  t h a t  s h e  would 

r e c e i v e  a copy w i t h i n  a week. 

6 .  T h a t  m p a i d  Respondent $150.00 on J u n e  1 4 ,  

1985,  p e r  a n  o r a l  a r rangement  made between them on A p r i l  8 ,  

1985, t h e  d a t e  r e t a i n e d  Respondent.  

7.  Tha t  d e s p i t e  r e p e a t e d  r e q u e s t s  by t h e r e a f -  

ter, Respondent n e v e r  s e n t  h e r  a copy o f  h e r  r e t u r n .  
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8. That  on o r  about  November 7, 1 9 8 5 , r e c e i v e d  

a l e t t e r  from t h e  I n t e r n a l  Revenue S e r v i c e  informing h e r  t h a t  

a t a x  r e t u r n  f o r  1984 was n o t  r e c e i v e d .  

9. That Respondent f a i l e d  t o  f i l e  t h e  t a x  r e t u r n  f o r  

-'although he was e n t r u s t e d  t o  do  s o .  

COUNT I1 
(The F l o r i d a  Bar F i l e  N o .  llD87M18) 

10. That  d u r i n g  o r  about  1 9 8 4 , a  ( h e r e i n -  

a f t e r  r e f e r r e d  t o  a s  ') r e t a i n e d  Respondent t o  r e p r e -  

s e n t  him i n  a l a w s u i t  f i l e d  against-by Cafa r  Corpora- 

t i o n .  

11.  hatt tendered a l l  documents r e l a t i n g  t o  t h e  

l a w s u i t  t o  Respondent. 

12. That  had r e t h i n e d  Respondent on approximate ly  

f i v e  o t h e r  o c c a s i o n s ,  had known him f o r  approximate ly  t h r e e  

y e a r s ,  and t h e r e f o r e  d i d  n o t  have a formal  f e e  arrangement 

wi th  him. 

13.  That  a l though t h e r e  was no formal  f e e  arrangement ,  

m P a i d  Respondent approximately $2,000.00 f o r  l e g a l  

s e r v i c e s  i n  connect ion  wi th  t h e  l a w s u i t .  

1 4 .   hat- assumed Respondent was handl ing  t h e  

de fense  o f  t h e  l a w s u i t  a l though  he had d i f f i c u l t y  i n  comrnuni- 

c a t i n g  wi th  Respondent and o b t a i n i n g  s t a t u s  r e p o r t s  from 

Respondent. 

15. That  Respondent took no s t e p s  t o  d e f e n d i n  

t h e  l a w s u i t  o r  a p p r i s e o f  t h e  s t a t u s  o f  t h e  l a w s u i t .  

16.  That  on o r  abou t  February 18 ,  1986, a F i n a l  Judgment 

was e n t e r e d  a g a i n s t  i n  t h e  amount o f  $52,547.35. 

17 .  That Respondent f a i l e d  t o  a p p r i s e  of  t h e  

F i n a l  Judgment. 

18 .  That  d u r i n g  o r  about  August 1986, -s bank 

account  and wages w e r e  ga rn i shed  a s  a r e s u l t  o f  t h e  F i n a l  

Judgment e n t e r e d  a g a i n s t  w o n  February 18 ,  1986. 

19.  That subsequen t ly ,  d e s p i t e  a s s u r a n c e s  made to- 

by Respondent t h a t  he would a p p e a l  t h e  F i n a l  Judgment, Respon- 

d e n t  took  no a c t i o n  i n  t h a t  r ega rd .  
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20. That  t h e r e a f t e r , h i r e d  a  new a t t o r n e y  t o  

a t t e m p t  t o  set a s i d e  t h e  F i n a l  Judgment. 

21.  That  Respondent f a i l e d  t o  r e t u r n s  f i l e  and 

documents o r  o t h e r w i s e  c o o p e r a t e  w i t h w s  new a t t o r n e y .  

22. That  on o r  a b o u t  September 9 ,  1986, i n  subsequent  

p roceed ings  t o  set a s i d e  t h e  F i n a l  Judgment brought  by- 

s new a t t o r n e y ,  t h e  Honorable F r e d e r i c k  N .  Barad e n t e r e d  

a n  Order  t o  Show Cause a g a i n s t  Respondent f o r  f a i l u r e  t o  

c o o p e r a t e .  

23. That  Respondent f a l l e a  t o  appea r  a s  was r e q u i r e d  by 

Judge B a r a d ' s  Order  t o  Show Cause. 

COUNT I11 
(The F l o r i d a  Bar F i l e  No. llD85M66) 

24. That  Respondent,  d e s p i t e  n o t i c e  o f  de l inquency  from 

The F l o r i d a  Bar ,  has  n o t  p a i d  h i s  b a r  d u e s  f o r  t h e  y e a r  1985. 

COUNT I V  
(The F l o r i d a  Bar F i l e  No. llD86M82) 

25. That  Respondent,  d e s p i t e  n o t i c e  o f  de l inquency  from 

The F l o r i d a  Bar ,  h a s  n o t  p a i d  h i s  b a r  dues  f o r  t h e  y e a r  1986. 

COUNT V 

26. That  d e s p i t e  r e g u l a r  m a i l  and c e r t i f i e d  m a i l  n o t i c e  

o f  t h e  m a t t e r s  a l l e g e d  above, Respondent has  f a i l e d  t o  respond 

o r  o t h e r w i s e  communicate w i t h  The F l o r i d a  Bar.  

111. RECOMMENDATIONS AS TO GUILT: I f i n d  Respondent g u i l t y  a s  

a l l e g e d  by The F l o r i d a  Bar a s  t o  a l l  f i v e  Counts  b e f o r e  m e .  

S p e c i f i c a l l y ,  w i t h  r e g a r d  t o  Counts I and 11, I f i n d  t h a t  

Respondent h a s  v i o l a t e d  D i s c i p l i n a r y  Rules  1-102(A) (41, 

1-102(A) ( 6 )  and 6-101(A) ( 3 ) ;  w i t h  r e g a r d  t o  Counts  I11 and I V ,  

I f i n d  t h a t  Respondent h a s  v i o l a t e d  D i s c i p l i n a r y  Rule 

3-101(B);  and w i t h  r e g a r d  t o  Count V, I f i n d  t h a t  Respondent 

h a s  v i o l a t e d  D i s c i p l i n a r y  Rules  1-102 ( A )  ( 5 )  and 1-102 ( A )  ( 6 )  o f  

t h e  Code o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y .  

I V .  RECOMMENDATION AS TO DISCIPLINARY MEASURES TO BE IMPOSED: 

Respondent a p p a r e n t l y  h a s  no  i n t e r e s t  i n  remain ing  a  member o f  

The F l o r i d a  Bar.  According t o  a second a f f i d a v i t  i n t r o d u c e d  

by Bar Counsel  from t h e  Cus tod ian  o f  Membership Records o f  The 

F l o r i d a  Bar,  Respondent l a s t  p a i d  h i s  Bar d u e s  on J u l y  11, 
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1983 and has been suspended for non-payment of dues since 

October 4, 1984. 

Having determined that The Florida Bar's charges have 

been proven and sufficiently severe to warrant a disbarment, I 

recommend that Respondent be disbarred from the practice of 

law in the State of Florida. 

Rased on The Florida Bar v. Montgomery, 412 So.2d 346 

(Fla. 1982), and The Florida Bar v. Tato, 435 So.2d 807  la. 

1983), I believe the recommendation of disbarment is hppropri- 

ate in this case. 

V. RECOMMENDATION AS TO COSTS: I find the following costs 

to have been reasonably incurred by The Florida Bar: 

Grievance Committee Level 

Administrative Charge 
[Rule 3-7.5(k)(l)l ................ $ 150.00 

Investigator Gordon Sither 
L37.8 hours at $15.50 per hour] ... 585.90 
[Travel Expenses] ................. 68.04 

Transcript ........................ 111.85 

Referee Level 

Administrative Charge 
[Rule 3-7.5 (k) (1) 1 ................ 150.00 

Pre-trial Court Reporter 
[June 25, 19871 ................... 45.00 

Final Hearing Transcript 
[July 23, 19871 ................... 34.10 

TOTAL ................................. $ 1,144-89 ---------- ---------- 

Respectfully submitted this 6 day of August, 1987. 

Referee 

cc: Sid J. White, Clerk 
Supreme Court of Florida 
Louis Thaler, Bar Counsel 
David J. Maichack, Respondent 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  t h e  o r i g i n a l  o f  t h e  fo rego ing  

Report  o f  Re fe r ee ,  a l ong  w i th  a l l  p l e a d i n g s ,  n o t i c e s ,  mot ions ,  

o r d e r s ,  e x h i b i t s  and t r a n s c r i p t s ,  was mai led  t o  S id  J. White, 

C l e rk ,  Supreme Court  o f  F l o r i d a ,  Supreme Cour t  Bu i ld ing ,  

T a l l a h a s s e e ,  F l o r i d a  32301, and a  t r u e  and correct copy was 

mai led  t o F s  Tha l e r ,  Bar Counsel ,  a t  444 B r i c k e l l  Avenue, 
4 

S u i t e  211 R ive rga t e  P l a z a ,  Miami, F l o r i d a  33131, and t o  David 
1 

J. Maichack, Respondent,  a t  h i s  l a s t  known and r e c o r d  Bar - 
Address o f  285 S u n r i s e  Dr ive ,  Apt.  30,  Key Biscayne,  F l o r i d a  

33149, t h i s  0 d a y  o f  August,  1987. 

LEROY g. MOE 
Refe ree  




