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LEGEND 

The d e c i s i o n  of t h e  Fourth D i s t r i c t  Court of Appeal of 

which review is h e r e  sought is  repor ted  a s  m h e  & K l e w  I n G  
. . v. A a U u s  - C o n d c ,  503 So.2d 1272 (Fla .  

4 th  DCA 1987) .  We w i l l  r e f e r  t o  t h a t  d e c i s i o n  i n  t h i s  b r i e f  a s  

Fishe. 

STATEMENT OF THE CASE AND OF THE FACTS 

The n a t u r e  of t h i s  case  on appeal  is t o  determine 
. . whether or  no t  under F l o r i d a  Rules of C i v i l  P r o c e d u ~  1.420(e) 

and 1 .440  an a c t i o n  may be dismissed f o r  l a c k  of p rosecu t ion  

a f t e r  t h e  p l a i n t i f f  has  f i l e d  a  n o t i c e  of r ead ines s  f o r  t r i a l  and 

o.,, whi le  t h e  p l a i n t i f f  is awai t ing  t h e  a c t i o n  of t h e  t r i a l  c o u r t  i n  

r e - s e t t i n g  t h e  t r i a l  a f t e r  a  p rev ious ly  s e t  t r i a l  had n o t  been 

held.  

The t r i a l  cou r t  i n  Broward county dismissed t h e  a c t i o n  

f o r  l ack  of p rosecu t ion .  The Fourth D i s t r i c t  Court of Appeal 

rendered a  d e c i s i o n  a f f i r m i n g  t h e  d i smis sa l .  P e t i t i o n e r  (P la in-  

t i f f / a p p e l l a n t  below),  now h e r e  p e t i t i o n s  t h i s  Court t o  review 

t h a t  d e c i s i o n  on t h e  ground t h a t  t h e  d e c i s i o n  c o n f l i c t s  wi th  

d e c i s i o n s  of t h i s  cou r t  and another  d i s t r i c t  c o u r t  appeal .  

The complaint  is  an a c t i o n  a t  law t o  c o l l e c t  an engin- 

e e r ' s  f e e .  

The r e l e v a n t  f a c t s  a r e  t hese :  

A f t e r  t h e  p lead ings  and discovery were s e t t l e d ,  t h e  
1 



p l a i n t i f f  f i l e d  a  n o t i c e  t h a t  t h e  a c t i o n  was a t  i s s u e  and ready  

f o r  t r i a l ,  under  R u l e  1.440. The t r i a l  c o u r t  made a n  o r d e r  

s e t t i n g  t h e  c a s e  f o r  t r i a l  under  Rule 1.440 b u t  t h e  t r i a l  d i d  n o t  

occur .  Without t h e  f i l i n g  of a n o t h e r  n o t i c e  f o r  t r i a l ,  t h e  t r i a l  

c o u r t  sua  s p o n t e  re-set t h e  c a s e  f o r  t r i a l  t h r e e  more times, b u t  

no t r i a l  e v e r  occur red .  

The t r i a l  schedu led  under t h e  t h i r d  ( n e x t  t o  l a s t )  

s e t t i n g  was c o n t i n u e d  on t h e  mot ion  of t h e  d e f e n d a n t  (Respon- 

d e n t )  . The r e c o r d  i s  s i l e n t  a s  t o  t h e  r e a s o n  why t h e  f i r s t ,  

second,  and f o u r t h  ( l a s t )  s c h e d u l e d  t r i a l s  d i d  n o t  occur .  

P e t i t i o n e r  ( p l a i n t i f f )  n e v e r  moved f o r  a  con t inuance .  

W e  would submit  t h a t  t h e  most l i k e l y  r e a s o n  t h e  r e c o r d  

is s i l e n t  a s  t o  why t h e  t h e  t r i a l s  d i d  n o t  occur  a s  schedu led  was 

because  t h e  c a s e  was a u t o m a t i c a l l y  c o n t i n u e d  f o r  r e - s e t t i n g  by 

t h e  v a r i o u s  a s s i g n e d  judges ,  w i t h o u t  c o u r t  o r d e r ,  when t h e  c a s e  

was n o t  reached on t h e  j u d g e ' s  t r i a l  c a l e n d a r  f o r  t h o s e  t r i a l  pe- 

r i o d s .  

When more t h a n  one y e a r  had e l a p s e d  w i t h o u t  r e c o r d  

a c t i v i t y ,  s i n c e  t h e  d a t e  of t h e  l a s t  ( f o u r t h )  o r d e r  s e t t i n g  

t r i a l ,  t h e  t r i a l  c o u r t ,  on t h e  d e f e n d a n t ' s  mot ion ,  d i s m i s s e d  t h e  

c a s e  under R u l e  1 .420(e )  f o r  l a c k  of p r o s e c u t i o n .  

P e t i t i o n e r  ( p l a i n t i f f )  appea led  t h a t  d i s m i s s a l  t o  t h e  

Four th  Distr ic t  Court  of appea l  which rendered  a  d e c i s i o n  ( F i s h e )  

a f f i r m i n g  t h e  d i s m i s s a l .  P e t i t i o n e r  h e r e  p e t i t i o n s  f o r  review of 

t h a t  d e c i s i o n .  



SUMMARY OF THE ARGUMENT 

&&g expres s ly  holds  a s  fo l lows:  t h a t  a f t e r  a  p la in-  

t i f f  has  f i l e d  n o t i c e  t h a t  t h e  a c t i o n  is a t  i s s u e  and ready f o r  

t r i a l ,  t h e  t r i a l  c o u r t ,  because it l a c k s  t h e  s t a f f  t o  monitor 

t r i a l  s e t t i n g s ,  i s  o b l i g a t e d  t o  assume QQJ.V once t h e  responsi-  

b i l i t y  f o r  s e t t i n g  of t h e  case  f o r  t r i a l .  I f  a  t r i a l  s e t  by t h e  

c o u r t  i s  cont inued f o r  any reason,  it then  becomes t h e  duty of 

t h e  p l a i n t i f f  t o  f i l e  another  n o t i c e  t h a t  t h e  a c t i o n  is s t i l l  

ready f o r  t r i a l ,  and t o  r e p e a t  t h e  n o t i c e  f o r  t r i a l  a f t e r  each 

continuance u n t i l  t h e  case  proceeds t o  t r i a l ,  under pa in  of 

d i smis sa l  f o r  l a c k  of p rosecu t ion  i f  no record  a c t i v i t y  occurs  

w i t h i n  one y e a r  whi le  p l a i n t i f f  is w a i t i n g  f o r  t h e  c o u r t  t o  s e t  

t h e  t r i a l .  

U e  expres s ly  and d i r e c t l y  c o n f l i c t s  wi th  two deci-  

s i o n s  of t h e  Thi rd  D i s t r i c t  Court of Appeal holding t h a t  when, 

a f t e r  n o t i c e  f o r  t r i a l  has been f i l e d ,  t h e  t r i a l  c o u r t  s e t s  a  

t r i a l  which does n o t  occur,  t h e  c o u r t ' s  exc lus ive  duty t o  manage 

t h e  t r i a l  docket  and proceed t o  t r i a l  con t inues  and a f t e r  t h e  

f i l i n g  of t h e  n o t i c e  f o r  t r i a l  t h e  a c t i o n  is  n o t  s u b j e c t  t o  

d i smis sa l  f o r  l a c k  of p rosecu t ion  i f  t h e r e  is  no record  a c t i v i t y  

f o r  one yea r .  

Fishe a l s o  c o n f l i c t s  wi th  a  d e c i s i o n  of t h i s  cou r t  

ho ld ing  t h a t  a f t e r  n o t i c e  of t r i a l  has been f i l e d ,  t h e  t r i a l  

c o u r t  has  t h e  e x c l u s i v e  duty of managing t h e  t r i a l  docket  and 

proceeding t o  t r i a l :  t h a t  t h e  a c t i o n  cannot  be dismissed f o r  l a c k  

of p rosecu t ion  a f t e r  t h e  f i l i n g  of n o t i c e  of t r i a l ;  and t h a t  it 



m is  i n a p p r o p r i a t e  f o r  t h e  l i t i g a n t s  t o  p r e s s u r e  t h e  t r i a l  judge 

i n t o  s e t t i n g  a case f o r  t r i a l .  

T h i s  c o n f l i c t  as  t o  t r i a l  d o c k e t i n g  p r o c e d u r e  i s  a 

m i s c h i e f  of g r e a t  importance t o  t h e  p u b l i c  whose r i g h t s  may be 

s a c r i f i c e d  by d i s m i s s a l  due t o  t h e  l e t h e r g y  or p r e - o c c u p a t i o n  of 

cour t  o f f i c i a l s  whose f u n c t i o n  or l a c k  of f u n c t i o n  is  beyond t h e  

d i s c i p l i n e  or c o n t r o l  of t h e  l i t i g a n t s .  

ARGUMENT 

THE ISSUE 

SHOULD THE SUPREME COURT EXERCISE JURISDICTION TO RESOLVE CON- 

FLICT ON THE ISSUE OF WHETHER A PLAINTIFF WHO HAS FILED NOTICE 

THAT THE CASE I S  AT ISSUE AND READY FOR TRIAL I S  OBLIGATED, ON 

PAIN OF DISMISSAL FOR LACK OF PROSECUTION, TO RE-NOTICE THE CASE 

AS STILL READY FOR FOR TRIAL AFTER THE COURT SETS A TRIAL WHICH 

DOES NOT OCCUR? 

The F o u r t h  Dis t r ic t  C o u r t  of Appeal, i n  i t s  d e c i s i o n  i n  

t h i s  case CFi&us C o n d o ~ u m  Associa 
. . - 

t i o n .  Inc.,  503 So.2d 1272 ( F l a .  4 t h  DCA 1 9 8 7 ) ] ,  which w e  r e f e r  

t o  s i m p l y  as  pishe, e x p r e s s l y  d e c i d e d ,  w i t h  one of t h e  t h r e e  

judges  d i s s e n t i n g ,  as f o l l o w s :  t h a t  when t h e  p l a i n t i f f  h a s  f i l e d  

n o t i c e  under  F l o r i d a  R u l e  of C i v i l  P r o c e d u r e  
. . 

1.440 t h a t  t h e  case 

is  a t  issue and r e a d y  f o r  t r i a l ,  and when t h e  t r i a l  c o u r t  under  

1.440 t h e n  se ts  one  or more t r i a l s  which are  n o t  h e l d ,  it i s  

t h e  o b l i g a t i o n  of t h e  p l a i n t i f f  t o  r e - n o t i c e  t h e  case f o r  t r i a l  

a f t e r  each  time t h e  case is se t  f o r  a t r i a l  which i s  n o t  h e l d .  



P i s h e  f u r t h e r  holds  t h a t  i f  t h e  p l a i n t i f f  f a i l s  t o  t h u s  

r e -no t i ce  t h e  case  f o r  t r i a l ,  t h e  case  is  s u b j e c t  t o  d i smis sa l  

f o r  l a c k  of p rosecu t ion  under F l o r i d a  Rule of C i U  Procedure . . 

1 .420(e ) ,  i f  t h e  c o u r t  does n o t  r e - s e t  t h e  t r i a l  or o t h e r  record  

a c t i v i t y  does n o t  occur ,  w i th in  a  year .  

In  reaching t h i s  dec i s ion ,  Fishe states t h a t  Rule 1.440 

is s i l e n t  on t h e  ma t t e r  of who i s  r e spons ib l e  f o r  i n i t i a t i n g  t h e  

process  of r e - s e t t i n g  t h e  case  f o r  t r i a l  a f t e r  t h e  case  has  been 

set f o r  a t r i a l  which i s  no t  he ld  and, s i n c e  F l o r i d a  t r i a l  c o u r t s  

l a c k  s t a f f  suppor t  s u f f i c i e n t  t o  monitor t r i a l  s e t t i n g s ,  t h e  t a s k  

of provoking t h e  c o u r t  t o  r e - se t  t h e  ca se  f o r  t r i a l  should r e s t  

on t h e  " l i t i g a n t s n  and n o t  on t h e  t r i a l  cour t .  

The procedure  as t o  r e - s e t t i n g  t r i a l s  i s  contrary-wise 

however, i n  t h e  t r i a l  c o u r t s  of t h e  Third  Appe l l a t e  D i s t r i c t  of 

F lo r ida ,  where t h e  Thi rd  D i s t r i c t  Court of appeal  has decided two 

c a s e s  which a r e  i n  exp res s  and d i r e c t  c o n f l i c t  wi th  m. W e  

r e f e r  t o  Visuna v. Metropol i tan T r a n s i t  Author i tv ,  353 So.2d 183 

(Fla .  3d DCA 1977) ,  which w i l l  be r e f e r r e d  t o  as V i s u n a  and Uami 

i e l d ,  488 So.2d 559 (F la .  3d DCA 1986) ,  

review denied,  497 So.2d 1217 ( F l a .  1986) ,  which w i l l  be r e f e r -  

red t o  as Greerlfield. 

I n  Visuw, a f t e r  t h e  p l a i n t i f f s  had f i l e d  n o t i c e  f o r  

t r i a l ,  t h e  t r i a l  c o u r t  t hen  s e t  a t r i a l  and cont inued it sua 

sponte.  The rea f t e r  t h e  case  l a y  dormant f o r  more t h a n  one y e a r  

and was then  dismissed on f o r  l a c k  of p rosecu t ion .  The Third  

D i s t r i c t  Court of Appeal, reversed,  holding t h a t  when, a f t e r  t h e  



case had been n o t i c e d  f o r  t r i a l ,  t h e  t r i a l  c o u r t  se t  a t r i a l  

which was n o t  h e l d ,  t h e  d u t y  of  t h e  t r i a l  c o u r t  t o  r e - s e t  and 

conduct  t h e  t r i a l  c o n t i n u e d ;  t h a t  t h e r e  was no d u t y  on t h e  p l a i n -  

t i f f  f i l e  a second n o t i c e  t h a t  t h e  case was ready  f o r  t r i a l ,  and 

t h a t  d i s m i s s a l  of t h e  case f o r  l a c k  of p r o s e c u t i o n  a f t e r  t h e  

f i l i n g  of t h e  n o t i c e  f o r  t r i a l  was e r roneous .  V i s u  s a y s :  

" ( 0 ) n c e  t h e y  had n o t i c e d  t h e  a c t i o n s  f o r  t r i a l  it was 
t h e  d u t y  of t h e  c o u r t  t o  s e t  and proceed t o  t r i a l  
t h e r e o f ,  and t h e  f a i l u r e  of t h e  c o u r t  t o  do s o  s h o u l d  
n o t  be b a s i s  f o r  d i s m i s s a l  f o r  want of p r o s e c u t i o n .  

'The o n l y  d i s t i n c t i o n  h e r e  i s  t h a t  t h e  c o u r t ,  a f t e r  
hav ing  s e t  t h e  a c t i o n s  f o r  t r i a l ,  i n  e f f e c t  withdrew 
o r  v a c a t e d  t h e  s e t t i n g ,  and n e i t h e r  t h e  judge  nor h i s  
s u c c e s s o r  s e t  t h e  a c t i o n s  f o r  t r i a l  t h e r e a f t e r  f o r  a 
p e r i o d  of more t h a n  one y e a r ,  n o t w i t h s t a n d i n g  p l a i n -  
t i f f s 1  p r i o r  n o t i c e  f o r  t r i a l  and t h e i r  c o n t i n u e d  and 
subsequen t  r e a d i n e s s  f o r  t r i a l .  Tha t  d i s t i n c t i o n  is  
n o t  material. The d u t y  t o  s e t  t h e  a c t i o n s  f o r  t r i a l  
remained. ( c i t a t i o n s )  ." 

L a t e r ,  

184 So.2d a t  pages  184 ,  185 

G r e e n f i e l d ,  t h e  T h i r d  Dis t r ic t  Cour t  of Ap- 

p e a l  f u r t h e r  h e l d  t h a t  t h e  o c c u r r e n c e  of s e v e r a l  u n f u l f i l l e d  

o r d e r s  s e t t i n g  t r i a l ,  d i d  n o t  a f f e c t  t h e  p r i n c i p l e  which pre-  

c l u d e s  d i s m i s s a l  f o r  l a c k  of p r o s e c u t i o n  a f t e r  p l a i n t i f f  h a s  

f i l e d  n o t i c e  of r e a d i n e s s  f o r  t r i a l .  G r e e m  states:  

"Genera l ly ,  once t h e  p l a i n t i f f  n o t i c e s  a n  a c t i o n  f o r  
t r i a l ,  it is  t h e  d u t y  of t h e  c o u r t  t o  s e t  t h e  c a u s e  f o r  
t r i a l  and t h e  c o u r t ' s  f a i l u r e  t o  do s o  p r e c l u d e s  dismi-  
ssal  f o r  f a i l u r e  t o  p r o s e c u t e  d e s p i t e  t h e  l a c k  of 
r e c o r d  a c t i v i t y  d u r i n g  t h e  e n s u i n g  one y e a r .  ( c i t a -  
t i o n s )  NNR ( M i &  N a t i o n a l  Rank. t h e  plainti f f )  had a 
x i g h t  t o  r e l v  on t h e  c o u r t ' s  c o n t i n u i n a  c o n t r o l  of  t h e  
dock e t  f o r  t h e  w u r ~ o s e  of se t t i n a  a new t r i a l  d a  te." 
(Emphasis s u p p l i e d )  

488 So.2d a t  page 562 



E i s h e  a t t e m p t s  t o  d i s t i n g u i s h  Greenfi- because Green- 

f i e l d  holds  t h a t  i t s  defendant  was estopped t o  seek d i smis sa l .  

However, we submit t h a t  w i e l d  t eaches  t h a t  i t s  lower c o u r t  

d i s m i s s a l  was r e v e r s i b l e  on t h r e e  independent grounds,  only one 

of which was e s toppe l .  G r e e n f i e l d  e x p l i c i t l y  dec ides  t h a t  re-  

v e r s a l  of t h e  d i s m i s s a l  f o r  l a c k  of p rosecu t ion  was a l s o  c a l l e d  
. . f o r  because under F l o r i d a  Rule of C i v i l  Procedure 1 .440 ,  t h e  

t r i a l  c o u r t  a lone ,  and n o t  t h e  p l a i n t i f f ,  was r e s p o n s i b l e  f o r  

s e t t i n g  t h e  t r i a l  and proceeding t o  t r i a l .  

a l s o  wi th  t h e  

d e c i s i o n  of t h i s  Court i n  -0s v. Swots C a t t l e  Co,, 453 ~ o . 2 d  

402  (F la .  1984) ( h e r e a f t e r  Mikes), and m a s o t a  C a t t l e  Co- v, 

Mikes, 431 So.2d 260 (F la .  2d DCA 1983) which Mikes a f f i r m s  and 

adopt s. 

In  u, t h e  t r i a l  c o u r t  f a i l e d  t o  s e t  a  t r i a l  a f t e r  

t h e  p l a i n t i f f  f i l e d  n o t i c e  of r e a d i n e s s  f o r  t r i a l .  The record  

was i n a c t i v e  f o r  one year .  In  ho ld ing  it improper t o  d i smis s  t h e  

ca se  f o r  l a c k  of p rosecu t ion  a f t e r  t h e  f i l i n g  of t h e  n o t i c e  f o r  

t r i a l ,  a k o s  says:  

"On appeal  t h e  (second) d i s t r i c t  c o u r t  reversed ,  holding 
t h a t  p l a i n t i f f s  had no o b l i g a t i o n  t o  t a k e  any f u r t h e r  
a c t i o n  once they had f i l e d  a  n o t i c e  of t r i a l  pursuant  t o  
F l o r i d a  Rule of C i v i l  Procedure 1.440 ( b )  . * * * 
( 0 ) n c e  n o t i c e  f o r  t r i a l  is given,  t h e  f i l i n g  of t h e  
n o t i c e  b a r s  t h e  t r i a l  c o u r t  from d ismiss ing  t h e  a c t i o n  
f o r  l a c k  of p rosecu t ion .  ( c i t a t i o n s ) "  



"We ag ree  w i th  t h e  d e c i s i o n  below i n  a l l  r e spec t s .  A 
t r i a l  judge has  s o l e  d i s c r e t i o n  i n  determining t h e  o rde r  
i n  which c a s e s  w i l l  be t r i e d .  Lawyers simply have no 
power nor du ty  t o  determine which c a s e s  w i l l  be t r i e d  a t  
p a r t i c u l a r  t imes.  The r u l e s  contemplate  t h a t  whenever a  
p l a i n t i f f  i s  ready f o r  t r i a l  h i s  a t t o r n e y  must n o t i f y  
t h e  c o u r t  t o  e n t e r  an o rde r  s e t t i n g  a  t r i a l  date .  It is 
i n a p p r o p r i a t e  f o r  a  t r i a l  a t t o r n e y  t o  p r e s s u r e  a  judge 
i n t o  s e t t i n g  a da te .  W e  would l i k e  t o  add, however, 
t h a t  i f  a  p l a i n t i f f  subsequent ly  i n d i c a t e s  t h a t  he is 
n o t  ready f o r  t r i a l ,  then  t h e  f i l i n g  of t h e  n o t i c e  of 
t r i a l  w i l l  n o t  be a bar  t o  d i s m i s s a l  f o r  l a c k  of prose- 
cu t ion .  " 

Mikes is c l e a r  and d i r e c t .  "No o b l i g a t i o n  t o  t a k e  any 

f u r t h e r  a c t i o n  once he h a s  f i l e d  a n o t i c e  f o r  t r i a l n  means j u s t  

what s ays  : "no ob l iga t ion . "  The s ta tement  t h a t  " t h e  f i l i n g  of 

t h e  n o t i c e  b a r s  t h e  t r i a l  c o u r t  from d ismiss ing  t h e  a c t i o n  f o r  

l a c k  of p rosecu t ionn  i s  equa l ly  commanding. The d i r e c t n e s s  of 

Mikes is emphasized wi th  t h e  comment t h a t  it was n i n a p p r o p r i a t e "  

f o r  p l a i n t i f f ' s  a t t o r n e y  t o  t r y  t o  p r e s s u r e  t h e  t r i a l  judge i n t o  

s e t t i n g  a  t r i a l  da te .  

The l a s t  above quoted sen tence  from w, as w e l l  as 

w, 466 So.2d 1065 ( F l a .  1985) ,  p o i n t  ou t  t h a t  

t h e r e  when a  p l a i n t i f f  moves f o r  a cont inuance t h e  motion i n  

e f f e c t  withdraws a  p r i o r  n o t i c e  of r ead ines s  f o r  t r i a l  and t h e  

p l a i n t i f f  must t hen  re -no t ice  t h e  ca se  f o r  t r i a l .  We w i l l  n o t  

dwel l  f u r t h e r  on t h i s  p r o p o s i t i o n  because Fishe does n o t  i n d i c a t e  

t h a t  t h e  p l a i n t i f f  ( P e t i t i o n e r )  i n  t h i s  cause  a t  any t ime asked 

f o r  a continuance.  

P e t i t i o n e r  u rges  t h a t  t h i s  Court t a k e  j u r i s d i c t i o n  of 

t h i s  cause and r e s o l v e  t h e  con£ l i c t  i n  t r i a l  s e t t i n g  procedure  

which r e s u l t s  from F i she .  T r i a l  s e t t i n g  (and d i s m i s s a l )  is a 



problem of t h e  utmost importance t o  l i t i g a n t s  which should be 

uniform throughout t h e  s t a t e .  

The t r i a l  judges, t r i a l  lawyers  and o t h e r  c i t i z e n s  of 

t h e  F i f t h  F l o r i d a  Appe l l a t e  ~ i s t r i c t  w i l l  be fo rced  by Fishe t o  

s p e c u l a t e  a t  t h e i r  p e r i l  as t o  which t r i a l  s e t t i n g  procedure w i l l  

be adopted by t h e i r  D i s t r i c t  Court of Appeal i n  case  of m u l t i p l e  

t r i a l  s e t t i n g s ,  u n l e s s  t h i s  Court r e s o l v e s  t h e  c o n f l i c t ,  as i t  
1 

can do i n  t h i s  cause  a t  t h i s  time. 

CONCLUSION 

P e t i t i o n e r  p e t i t i o n s  t h i s  Court t o  t a k e  j u r i s d i c t i o n  of 

t h i s  cause and r e s o l v e  t h e  c o n f l i c t  which it r a i s e s  wi th  t h e  

d e c i s i o n s  of t h e  Thi rd  D i s t r i c t  Court of Appeals and t h i s  Court.  
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