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P R E L I M I N A R Y  STATEMENT 

Appellant, CARLOS BELLO,  was the defendant in the trial 

court, and will be referred to in this brief as appellant or by his 

proper name. Appellee, t h e  State of Fldrida, was the prosecution 

and will be referred to as the state. The.record on appeal, 

including the trial transcript, will be referred t o  by use of the 

symbol "R". All emphasis is supplied unless the contrary is 

indicated. 
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STATEMENT OF THE CASE 

Carlos Bello, along with co-defendants Juan Amaro, Manuel 

Dorta, Juan Alejandro Rodriguez, and Sergio Jesus Villegas, was 

charged by indictment filed August' 5, 1981 with first degree murder 

of Tampa police officer Gerald Rauft (R1516).. The eight count 

indictment also contained four other charges against Bello: 

attempted first degree murder of Robert Ulriksen, possession of 

cannabis, delivery of cannabis, and resisting arrest with violence 

(R1516-18). 

The Public Defender was permitted to withdraw based on 

conflict of interest, and attorney Walter M. Lopez, Jr. was 

appointed to represent Bello (R1522-23, 1528, 1378). 

- 

On September 28,  1981, counsel filed a motion to 

determine Eello's competence to stand trial (R1538-39). In support 

of this motion, counsel asserted that Bello had a history of 

psychiatric illness and hospitalization in Cuba; that he hears 

voices, suffers from headaches, and cannot sleep; that he had 

attempted suicide while in jail; and that he was unable to recall 

or discuss the circumstances of the charged offense with his 

attorney (R1538). Attached to the motion was a report by Dr. Raul 

F. Nodal diagnosing Bello as paranoid schizophrenic, and. 

recommending his hospitalization for psychiatric treatment (R1539- 

41). 

The trial court appointed three more Spanish-speaking 

psychiatrists, Dr. Arturo Gonzalez, Dr. A. F. Carra, and Dr. 

Guillermo Cadena, to examine Bello (R1544-46, 1549-51). These 
0 
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r 
/ 

three doctors each reported, in October, 1981, that Bello suffers 

0 from paranoid and catatonic schizophrenia, and that he was 

1 incompetent to stand trial (R1543, 1547-48, 1588-89). 

Accordingly, the trial court entered an'order committing Bello to 

the Department of Health and Rehabilitative Services for 

psychiatric hospitalization (R1590-91). 

For the next five and a half years, Bello was 

hospitalized, first at South Florida State Hospital in Hollywood, 

and then (after August, 1982) at North Florida Evaluation and 

Treatment Center in Cainesville. During this time, he received 

various anti-psychotic and other psychotropic medications (see e.g. 

R1604, 1613, 1646, 1647, 1669, 1713, 1729-30, 1.9i5). It was not 
.. 

until February of 1987 that Bello was adjudicated competent to 

stand trial (R1253). This determination was based on the reports 

of Dr. Carra and Dr. Gerald Mussenden, a clinical psychologist 

(R1814-19). 

Back in April, 1982, defense counsel had filed a motion 

pursuant to F1a.R.Cr.P. 3.190(~)(4) to dismiss the charge of first 

degree murder, on the ground that the undisputed facts did not 

establish that the killing of Detective Rauft was premeditated 

(R1615-16). The state filed a traverse (R1619-24). After hearing, 

argument of counsel on May 21, 1982, the trial court denied the 

motion (R1419-29). On February 18, 1987, the week before the case 

The results of the numerous psychiatric examinations of 
Bello, over the next five and a half years, will be discussed in 
more detail in the Statement of the Facts. 0 
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came to trial, defense counsel filed a renewed (c)(4) motion, on 

the same ground, which was again denied (R1807-08). 0 
The trial took place on February 23-27 and March 3-4, 

1987, before Circuit Judge Manuel Menendez and a jury. At the 
- 

close of the state's case, the defense moved for judgment of 

acquittal as to each count, and specifically alleged that the state 

had failed to prove that the killing of Detective Rauft was 

premeditated (R741-42). The trial court denied the motion (R742). 

In the charge conference, defense counsel objected to the trial 

court's proposed instruction to the jury on "transferred intent", 

contending that such an instruction was not applicabIe under the 

facts of this case (R752-53, 757). The trial court overruled the 
.. 

objection (R753), and instructed the jury: 

If a person has a premeditated 
intent to kill one person, and in 
attempting t o -  kill that person 
actually kills another person, the 
killing is premeditated. 

(R841, 1831) 

The jury returned a verdict finding Bello guilty of 

first degree murder (R1860, 890), and guilty as charged on each of 

the remaining counts (R1861-65, 890-91). 

After a weekend recess, the trial was resumed for the. 

penalty phase on Tuesday, March 3, 1987. Just before the 

testimony of the first witness, counsel asked to approach the 

bench, and the following occurred: 

MR. LOPEZ [defense counsel]: May 
it please the Court, I'm going to 
object and move for a mistrial at 
this time in that I have just looked 

4 



over at my client's feet, and they 
are shackled in the presence of this 
jury, and there's nothing underneath 
that table, any skirt of any kind. 
He has presented no evidence of 
wanting to run or to injure anyone. 
And to have my client appear 
shackled in the. presence of that 
jury is very prejudicial, and I 
would move for a mistrial- at this 
time. 

THE COURT: All right. This is 
the very same jury that convicted 
him of murder in the first degree, 
and now he stands convicted, and 
perhaps it is a well thought out 
security measure. And I deny the 
motion for mistrial and overrule the 
objection. 

MR. LOPEZ: I would ask, then, -in 
the alternative, Your Honor, that 
the Court order the taking off of 
the shackles unless the State can 
show that there is a security 
threat. 

THE COURT: We1 1 , I don't know why 
he's shackled at this point. 
Perhaps the Sheriff feels because he 
now stands convicted of that and the 
nature of the posture of the case, 
that it's necessary. I will again 
decline to grant the last request, 
and he will remain shackled. If he 
needs to testify, you can let me 
know before that happens, and we 
will see what we do then. 

(The bench conference was 
concluded). 

(R919-20) 

In the penalty phase, appellant presented the testimony 

of his sister Mercedes Rodriguez concerning his personal and 

family history of mental illness while in Cuba, as well as the 
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testimony of Dr. Gonzalez. The state countered with Dr. 

Mussenden. The jury recommended death by a 7-5 vote (R1880, 0 
1089). 

The trial court set sentencing for April 14, 1987 

(R1090-91). The defense filed renewed motions for judgment of 

acquittal (which were denied) (R1909-11),-and also a motion for a 

mental examination to determine Bello's competence to be sentenced 

(R1907). On conflicting reports and testimony2, the trial court 

determined that Bello was competent to proceed. 

For the conviction of first degree murder, the trial 

court imposed a sentence of death (R1937, 1962-67, 1371-72). As 

aggravating circumstances, he found (1) previous conviction of a 

violent felony (based on Eello's contemporaneous convictions of 

attempted first degree murder of Detective Ulriksen and resisting 

arrest with violence); (2) great risk of death to many persons; 

(3) capital felony committed to avoid or prevent lawful arrest, 

and (4) capital felony committed to disrupt or hinder lawful 

exercise of any governmental function or the enforcement of laws 

(R1964-64, 1361-67). As a mitigating circumstance, the court 

found that the capital felony was committed while appellant was 

under the influence of extreme mental or emotional disturbance- 

(R1965, 1397-68). The trial court refused to find as a mitigating 

factor that appellant had no significant history of prior criminal 

Drs. Carra and Mussenden were of the opinion that Bello was 
competent to be sentenced (R1917, 1954, 1279, 1314), while Dr. 
Gonzalez was of the opinion that he was not competent (R1916, 1301, @ 1308). 
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activity, because of the contemporaneous convictions which were 

0 used to establish the "prior violent felony" aggravating factor 

(R1965, 1367). On the remaining counts, the court imposed 

consecutive sentences of 15 years, 15 -years, life imprisonment, 

and 15 years (R1939-42, 1967, 1372), which repr.esented a departure 

from the sentencing guidelines (R1968). 

.. 
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STATEMENT OF THE FACTS 

A. THE EVENTS OF JULY 24, 1981 

The evidence presented at trial, taken in the light most 

favorable to the verdict, was st?mmarized'by the trial judge in his 

sentencing order [record citations have been added by-counsel for 

- 

appellant]: 

Prior to that date [July 24, 19811 
a Tampa Police Department Detective, 
Alfred Peterson, while working in an 
undercover capacity, negotiated for 
the purchase of fifty (50) pounds of 
marijuana with a Juan Amaro (R252- 
53, 255-58, 294-96). On July 24, 
1981, Detective Peterson met with 
Amaro, as well as Juan Rodriguez, 
Sergio Vill egas, and the defendant 
Carlos Bello (R266-78, 303-10). 
This meeting took place at 1410 29th 
Avenue in Tampa, Fla. In the 
northeast bedroom of that residence 
Detective Peterson was shown the 
marijuana (R273-78, 308-09). After 
viewing the 'marijuana Peterson 
exited the residence in order to 
retrieve the purchase money from his 
vehicle, and also signal back-up and 
surveillance officer[s] to "bust" 
the residence and arrest those 
involved in the "drug deal" (R277- 
79, 310-13, 354-55, 463, 496, 512). 
The detective utilized an electronic 
signaling device which apparently 
did not function properly (R261-64, 
278-79, 301-02, 312-13, 380-81, 461- 
63, 494-97, 510-13, 543). 

Once back inside the 
residence, Detective Peterson, 
seeing that his fellow officers had 
apparently not received his signal, 
stalled for time, he had defendant 
Bell0 count the purchase money 
($13,500 cash), he asked for a scaie 
to weigh the marijuana, and asked to 
use the restroom (taking the 
purchase money with him) (R280-84, 
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314-16). Inside the bathroom, 
Peterson again attempted to activate 
the electronic signal, this time 
successfully (R283-84, 316-19). 

Upon receiving the signal, 
officers began entering the 
residence (R284; 319-20, 340-41, 

544, 554-58). The officers were 
wearing “raid” jackets which 
identified them as Tampa Police 
Officers and they also made their 
identities known verbally as they 
entered the premises (R357-59, 471- 
75, 480-82, 513, 545, 547, 561-63). 

356-60, 463-64, 497-500, 513-14, 

One of the officers , 
Detective Ulriksen, kicked the door 
of the northeast bedroom and upon 
entering the room he was shot and 
wounded three (3) times by the 
Defendant, Bello (R362-66, 369-70, 
382-87, 497-500, 514-18, 552). 
Moments later Detectives Mock and 
Rauft attempted to enter that 
bedroom (R368, 501-03, 518-20). 
They pushed against the bedroom 
door, whereupon the Defendant Bello 
fired two shots through the door, 
mortally wounding Detective Rauft 
(R368, 468, 502-05, 519-20, 527-29, 
531-34, 550, 566-67). 

(Sentencing Order, R1961-62) 

One of the co-defendants, Juan Rodriguez, was shot in 

the head and wounded by one of the bullets which had struck 

Detective Ulriksen (R369, 568, 681, see R217). Of the other co-’ 

defendants, Villegas was apprehended in the southeast bedroom of 

the residence (R469, 515); Amaro climbed out the window of the 

northeast bedroom and ran across the back yard, where he was 

caught by Detective McAllister (R338-39, 341-43, 347-49, 547-49, 

552); and Dorta ran off the front porch, and was stopped by a 
9 



Detective Bienek in the front yard (R343, 464-66). Dorta was 

carrying a tape-recorder at the time (R471). When the police 

later listened to what was on the tape, they discovered that 

@ 
- 

twenty seconds of the raid and the shooting had been recorded 

(R471-72). This tape was introduced at trial as State Exhibit 21 

(R471-75). 

Defense counsel's argument to the jury was primarily 

that the state's evidence failed to prove beyond a reasonable 

doubt that Bello was the person who did the shooting (see R220, 

801-05, 824-25, 827-29, 831-34). [However, -his motion for 

judgment of acquittal was based on the insufficiency of the 

evidence to establish premeditation (R741-42)]. One factual issue 
.. 

which arose at trial was whether the door through which Detective 

Rauft was shot was completely closed at the time (as stated by 

Detective Mock in his deposition, see R520-21, 527-29, 531-32), or 

whether it was slightly ajar (as Mock and Detective Ulriksen 

testified at trial, see R 367, 502, 519-20, 529). Defense 

counsel argued that, either way, the angle of the shots through 

the door were such that Bello could not have fired them from the 

The prosecutor successfully contended that the tape was 
admissible for the purpose of showing the warnings that were 
shouted by the police (R472). The tape does in fact contain a 
single loud and sharp shout of "Police!", followed by gunshots, 
screaming, and confusion. [See also the testimony of Detective 
Peterson, who, because he remained undercover, had locked himself 
in the bathroom, and who described what he heard at that point as 
"chaos, confusion" or "pandemonium" (R321)I. 

According to Ulriksen, the door was open about two inches 
(R367). 
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position by the dresser where Detective Ulriksen placed him in the 

room (see R796-97, 804-05, 827-25. 832). The prosecutor countered 

that this would be true only if you assume that Bello stayed in 

the same position behind the dresser (R811) ,  and argued that it 

was a "logical inference" that Bello began moving across the room 

after firing at Ulriksen (R812). The prosecutor speculated that 

Bello might have moved across the room for one of two possible 

reasons; either to "deliver the final fatal shot" to the wounded 

Detective Ulriksen5, or to get to the window to follow his buddy 

Amaro out, and try to escape (R812-13). Defense counsel, in his 

rebuttal argument, argued that there was no evidence that Bello 

jumped over the bed or moved toward the other side of the room 
-. 

(R827, 832). 

In support of its contention that Bello was the one who 

fired the shots through the door which struck Detective Rauft, the 

state relied primarily on (1) Ulriksen's in-court identification 

of rjello as the person who shot him when he came into the bedroom 

(see R370); (2) evidence that the gun from which all five shots 

were fired belonged to Bello (see R228-30, 440-41, 660-61, 2007), 

and (3) process of elimination of the other co-defendants (see 

R813-14, 816-18) Def ense counsel, in support of his position. 

Which, it should 

The prosecutor's 
triggerman depended in 

be noted, he did not do. 

elimination of Juan Amaro as a possible 
Dart on Detective McAllister's testimony 

that he heard two gunshots after he tackled Amaro in the back yard 
(after the latter had jumped out the window of the northeast bed- 
room) (R547-49, see R816). However, in his deposition, McAllister 
had not been sure whether he had heard gunshots or other sounds, 
such as bottles being thrown or doors being kicked (R560-61). 
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that the evidence failed to prove that Bello was the shooter, 

emphasized the angle of the shots through the door, as well as the 0 
fact that a neutron activation test conducted by an F.B.I. expert 

failed to detect any gunshot residue on- Bello's hands (R586-90, 

596-605, see R800-01, 803, 828-29) .7 Defense counsel also pointed 

out that there was no evidence of Bello's fingerprints on any item 

in the case, notably including the weapon (see R800-02). 

. .  - 

8 

B. THE PSYCHIATRIC EVIDENCE: PRE-TRIAL, 
PENALTY PHASE, AND SENTENCING 

In October, 1981, Bello was adjudicated incompetent to 

stand trial, based on the unanimous opinion . of three court- 

appointed psychiatrists (Drs. Gonzalez, Carra, and Cadena), and a 

fourth psychiatrist (Dr. Nodal) retained by a family friend, that 

According to the F.B.I. agent, Asbury, presence of residue 
would indicate that the suspect had fired a gun, but absence of 
residue does not necessarily indicate that the suspect had not 
fired a gun (R598-600, 604-05). If a person fired a gun five 
times, as opposed to one time, that would cause somewhat more 
residue to be deposited on his hand, but not "geometrically" more 
(R601-02). Asbury stated that gunshot residue can be prevented by 
an intervening object covering the back of the hand, or can be 
wiped off by perspiration or rubbing against an article of clothing 
(R598-99). The prosecutor, accordingly, argued that this is what. 
must have happened, while B e l l o  was handcuffed (R814-15). Defense 
counsel pointed out that, while the police took swabbings from the 
hands of Amaro, Dorta, and Villegas as well as Bello, only Bello's 
kit was ever tested (R585-90, 602-03). 

The jury, by its verdict, resolved the contested issue of 
identity against Bello, and he is not raising this as an issue on 
appeal. However, the denial of his motion for judgment of 
acquittal of first degree murder, on the around that the evidence - - - 
was insufficient to prove premeditation, is an issue in this 0 appeal. 
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he was acutely psychotic (schizophrenia of the paranoid and 

catatonic types), and incompetent to assist in his defense. After 

five and a half years of psychiatric hospitalization, during which 

0 
-. 

time he was treated with anti-psychotic and other psychotropic 

medications (see R1604, 1613, 1646, 1647, 1669, 1713, 1729-30, 

1915), Bello was declared competent to stand trial in February, 

1987. This determination was made on the basis of the reports and 

testimony of Dr. Carra and Dr. Gerald Mussenden, a clinical 

psychologist, both of whom were of the opinion that Bello was now 

in "chemical remission" of his mental illness, and was, as a 

result, competent to stand trial (compare R1646, 1712-13 with 

R1818-19, 1316-18, 1320, 1323-24, (Carra) ; R1773, 1776, 1817, 
.. 

1002, 1031-32, 1039-40, 1283-84) (Mussenden). 

Bello is not raising any issue on appeal regarding any 

of the determinations of  competency. He is, however, contending 

that the death penalty is disproportionate in this case in light 

the totality of the circumstances, including his serious mental 

illness [see Issue IV], and also that imposition of the death 

penalty on a person who is acutely and chronically psychotic 

violates the Eighth Amendment's prohibition against cruel and 

unusual punishment [see Issue V] . For this reason, it is 

necessary to discuss the findings of the various psychiatrists and 

other mental health professionals who examined Bell0 prior to, 

during, and after his hospitalization. 

Dr. Nodal examined Bello in August 1981, a month after 

the shooting incident. Drs. Conzalez, Carra, and Cadena examined 
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him, pursuant to court order, in October of that year. [Gonzalez 

@ and Carra conducted a number of further examinations during 

Bello's hospitalization, and each examined him again before 

sentencing]. 

In their initial evaluations, Noda.1 and Carra noted 

Bello's history of psychiatric illness and hospitalization in Cuba 

(R1540, 1548). He was taking Thorazine, Stelazine, and 

anticholinergic drug[s] in Cuba, but discontinued the treatment 

when he arrived in the United States in 1980 (R1540). Each of the 

four examining psychiatrists noted a variety of psychotic symptoms 

or manifestations, including persecutory delusions (R1540, 1543, 
.. 

1547, 1588); auditory hallucinations (R1540); autistic thinking 

(R1588); severe psychomotor retardation ( o r  near catatonia) 

(R1588, 1547); loose associations (R1543); blocking of speech and 

thought (R1543); impaired judgment and insight (R1540, 1588); and ' 
minimal contact with reality (81588). Dr. Carra stated that Bello 

was crying, agitated, and unable to give rational answers t o  

simple questions, and that he was constantly talking about the 

"pistoleros" (R1547). Dr. Modal questioned Eello about an 

incident where he jumped from the second floor in the jail9: 

I also questioned the patient about 
the reasons why he jumped from the 
second floor and he said that there 
were mounted policemen coming 
towards him and horses and they were 
going to kill him. He repeated this 
two or three times and then, he 
added that the voices said 

This occurrence was considered by Dr. Carra to have been a 
"bona fide suicidal attempt" (R1547-48). 
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" Jump, jutnp , jump". 

(R1540) 

The four psychiatrists' respective diagnoses were: 

Nodal : "schizophrenia, .. paranoid . 

type" (R1541). 

Gonzalez: "schizophrenia, mi xed 
type, with paranoid and catatonic . 

features" (E1543) (also commenting 
on Bello's "overt psychotic 
condition", R15.43). 

Carra: "catatonic schizophreni[a] 
with severe paranoid ideation" 
(R1547) (also stating that Bello was 
not malingering, and that "the 
nature of his mental illness is 
severe", R1548). 

schizophrenia, catatonic Cadena: 
type" (R1395, see R1588) (also 
noting that B e l l o  is "acutely 
psychotic", R 1 5 8 9 ,  end that he was 
not feigning his condition, R1398). 

I .  

11 

Each of the four psychiatrists found - unequivocally - 

that Bello was incompetent to stand trial (R1511, 1543, 1547, 

1589, 1397). Each strongly recommended that he be hospitalized 

(R1541, 1543, 1548, l589>, and Drs. Gonzalez and Carra projected 

that with psychiatric treatment there w a s  a substantial 

probability that he could be restored to competency in the 

foreseeable future. 

Bello was hospitalized, first at South Florida State 

Hospital in Hollywood, and then (after August 1982) at North 

Florida Evaluation and Treatment Center in Gainesville. [These 

institutions will be referred to hereafter as SFSH and NFETC]. 

Upon his admission, according to SFSH psychiatrist Luis F. a 
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Guerrero (in a report dated January 15, 1982), Bello "obviously 

showed symptoms of catatonic schizophrenia with severe paranoid 0 
ideation" (R1605). Due to his psychotic condition and his 

inability, even after medication, t o  'do more than "mumbl[e] 

incoherent fragmented sentences",. he was unable to provide 

information concerning his present illness, his past history, or 

the charges against him (R1605). Bello's diagnosis at the 

hospital was "schizophrenic disorder, paranoid type" (R1604, 

1606). Within the first two months of his hospitalization, his 

medication (Nellaril) was increased in . dosage, and then 

supplemented with Prolixin Decanoate ("a more potent 

neuroleptic"), resulting thus far in no improvement (R1604). In 
-. 

Dr. Guerrero's opinion, Bello remained incompetent to stand trial, 

though with additional time and medication he was expected to 

improve (R1604). 

A report filed in June, 1982 by Dennis F. Koson, senior 

forensic psychiatrist at SFSH, concluded that Bello remained 

grossly" incompetent to stand trial, and that he has "a severe 1: 

mental illness which is in poor remission" which would render him 

civilly committable as a danger to himself and others (R1614). 

The examination was conducted by the entire treatment team, as. 

well as the clinical director of the Forensic Unit, and Dr. Koson 

(R1610). Koson wrote that Bello: 

. . . . .  is still psychotic with 
persecutory delusions and suicidal 
thought. He is extremely fearful of 
participating in outside 
recreational activities because the 
"bandits are waiting outside to kill 
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me". He does not function in group 
therapy and has not been able to 
provide any logical or coherent 
information to our staff. He 
usually remains silent and distant 
in the groups. Any time- the staff 
needs him he is found sl'eeping or 
lying in bed. He has been receiving 
Prolixin Decamoate, 50 mg. IM every 
week and Haldol, 40 mg. at bed time 
and 10 mg. twice a day. He is 
extremely fearful and his level of 
communication is poor. 

When questioned about 
hallucinations, he replies he sees 
and hears voices coining from a group 
of heavily armed bandits and 
telling him to kill himself. He 
describes them as wearing red 
shirts, blue pants, all riding 
horses and being heavily armed with 
all kinds of rifles and guns. When 
questioned about the reason for his 
being here, he claims the bandit 
captain brought him here. 

(R1613 ) 

0 According to Dr. Koson, Bello knew he was in a mental 

hospital, but did not seem to comprehend his situaticn or to be 

aware of the charges against him (R1613). The examination by the 

Disposition Board "corroborated a [lengthy history of] mental 

illness since he was hospitalized at Mazorra Hospital in Cuba", 

though Bello was unsure of when that was (R1613). During this 

examination, Bello was very flat in his affect, and seemed to be, 

confused and hallucinating (R1613). 

Thus, in 1981 and 1982, Bello was examined by no fewer 

than six psychiatrists - four in the community and two affiliated 

with the state hospital - each of whom found him to be acutely and 

chronically psychotic (schizophrenia with paranoid and catatonic 
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features), incompetent to assist in his defense or to understand - 

0 the proceedings against him, and in need of antipsychotic 

medication in order to possibly become competent in the future. 

The first evaluations which expressed the view that such 

a remission had occurred and that Bello had become chemically 

competent to stand trial came in reports filed in March and 

December, 1983, prepared by NFETC rehabilitation 

specialist/clinical social worker Valentina KomanieckalO (R1727- 

31, 1668-74, same at 1703-09, 1734-40). In the earlier of these, 

it was noted that during his evaluation at the Center, Bello 

displayed symptoms of chronic paranoid schizophrenia (currently in 

remission) (R1729). His persecutory delusions. of bandits had 
._ 

persisted during much of his stay at the hospital, but now they 

were no loEger in evidence; although he still complained of men 

coming to kill him in his sleep (R1729). The only time he ever 

felt free of these sleeping "delusions" was when he was given 

electroshock treatment in Cuba, and this has been a problem of 

long standing (R1729). The NFETC report speculates that "[gliven 

Mr. Bello's history of "nerve" problems and psychiatric 

hospitalizations in Cuba, his condition (perhaps in remission when 

he first arrived in the United States in 1980) was likely, 

exacerbated by lack of constant medical supervision and 

medication. As these two factors have been addressed [at NFETC], 

Mr. Bello's condition has improved" (R1729). While the report 

lo The first of t h e s e  was done jointly with clinical social 
worker Jean Ingram (R1730). 
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recommended a finding of competency, it cautioned that "it is 

necessary that [Bello] be maintained on his current medication 0 
while awaiting trial" (R1729). 

- 
Ms. Komaniecka's December, 1983 report contains an even 

stronger word of caution - one emphasized by the hospital 

administrator in his letter to the trial judge (R1639, same at 

1666, 1701, 1732): 

The only caveat is that Mr. Bello 
must be maintained on his current 
medication while he is awaiting 
trial in jail. He is a chronically 
mentally ill p e r s o n  who is 
stabilized only with anti-psychotic 
medication and who needs constant 
visilance, especially under 
stressful conditions. 

(R1671) 

Many of the evaluations from the NFETC" detail Bello's 

personal and family history of mental illness while in Cuba (RlGG8- 0 
69). He is the youngest of eleven children (all of whom are at 

least a decade older than he) born to elderly parents (R1668). It 

was feared that he had a brain tumor at birth, and "[a]lthough it 

was medically treated . . . . .  the alleged tumor was given as the 

primary reason for his bizarre, nervous and seclusive behavior 

patterns through adolescence" (R1668). l2 His father died when he 

was nine (R1668). Raised 5y a godmother, Eello went to school 

Record references are to the December, 1983, Komaniecka 
report. The same information can also be found elsewhere in the 
record. 

The report notes that, from Bello's functioning in the 
hospital, there was no indication of organic brain damage (R1671). @ 

19 



through the sixth grade, became a baker, and married at age 18 

@ (R1668). Two children were born (R1668). However, because of his 

mental problems, Bello's wife twice had him committed to the 

Mazorra State Hospital, Cuba's state psychiatric facility (R1668). 

[Several of Bello's siblings had also undergone psychiatric 

treatment (R1668)l. Bello's service in the Cuban military was cut 

short after only a month because of "nerve" problems (R1668). 

Because of his previous psychiatric hospitalizations, Bello, along 

with two sisters, was given clearance in 1980 to leave Cuba on the 

Mariel boatlift (R1668). While living in New York with an older 

brother, he worked in a clothing factory and received outpatient 

psychiatric treatment and medication (R1669). When he moved to 
- _  

Florida to help support his sister's family, the treatment and 

medication were discontinued (R1669). 

Upon Bello's transfer to NFETC, he claimed that he had 

not been taking m y  medication, and he was placed on a regimen of 

various drugs to address his psychotic symptoms (R1669). The 

"multidisciplinary treatment team designed a milieu-oriented 

program focused on responsible, cooperative behavior", (R1669). 

In contrast to his previous behavior, Bello became somewhat more 

active and verbal (R1670). He could recall people's names, canteen 

prices, and the procedure for using the sign-out board (R1670). 

His short and long-term memory seemed adequate, though he continued 

to be amnesiac with respect to the events surrounding his arrest 

(R1669, 1671). MS. Komaniecka summarized the treatment team's 

observations by saying that "More often, Mr. Bello (although in a e 
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rather lumbering, slow-moving fashion) does what is necessary to 

insure a smooth, hassle-free life in this environment" (R1670). 

She concluded that, as long as he is maintained on psychotropic 

medication to control his mental illness, he was now competent to 

stand trial (R1671). The diagnosis was now listed as 

"Schizophrenia, Paranoid Type, Chronic, in remission" (R1671). 

0 
- 

The trial court re-appointed Drs. Gonzalez and Carra to 

examine Bello. Both were of the opinion that he remained grossly 

incompetent. Dr. Carra wrote ". . . . . [Tlhis man for the second time 
has come from that particular treatment center in a severe 

psychotic state, disoriented, delusional, and hallucinating. He 

is totally incompetent to stand trial at any level whatsoever . . . .  
(R1645). Dr. Carra stated that, in order to regain competency 

within six months to a year, Bello should receive intramuscular 

phenothiazines such as Prolixin- Decanoate Injections; "[o]therwise 

he will never regain competency" (R1646). Carra believed that 

administering Loxitane by mouth (as was being done at EFSTC) was 

not sufficient (R1646). Worse yet, Bell0 was apparently not 

receiving even that at the County Jail, and, as a result, "he is 

again decompensating even further" (R1646, see R1663-65). 

11 

Dr. Gonzalez also found that Bello continued to be. 

without a rational or a factual understanding of the proceedings 

against him, and unable to consult with his attorney with a 

reasonable degree of understanding (R1647). [ A  judge, according 

to what Bello told Gonzalez, is one who "injects the sick" 

(R1647)l. Dr. Gonzalez wrote "He continues to be psychotic and e 



manifesting overt symptoms of his psychosis" (R1648). His 

@ delusions concerning the "pistoleros" continued: 

. . . . Mr. Bello opens the interview 
with the statement in -Spanish "they 
have a pistol to my head and want to 
kill me". When asked who wanted to 
kill him he answered "the pistaleros 
(the bandits)". I asked him why and 
he stated "because I was the chief 
of them in Mazorra". He proceeded 
to tell us that he is a prisoner of 
these bandits, and that he is in a 
castle owned by them, and that they 
most likely will kill him. 

(R1647) 

Bello appeared disoriented to time and person (he 

thought Dr. Gonzalez most likely belonged to the -Mafia). (R1647). 

During 1983 and early 1984, on at least three occasions, 

the trial judge found, based on the medical opinions of Dr. Carra 

and Dr. Gonzalez, that Bello continued to be incompetent to stand 

trial, and ordered him recommitted to the state hospital (R1433, 
0 

1100, 1104, see R1656-57, 1658-59). 

In July, 1984, Ms. Komaniecka of the NFETC f i l e d  another 

evaluation, in which she reported that it was now the opinion of 

the treatment team that Bello was once again incompetent (R1680). 

The diagnosis (which in the two previous reports had been stated 

as chronic paranoid schizophrenia in remission) was back without 

qualification to chronic paranoid schizophrenia (R1680). While 

his behavior, affect, and functioning within the institution 

continued to be improved as noted in the earlier reports, and 

while h i s  "hallccinatory activity" and the voices had "abated as 

2 2  



his medication has stabilized him" (R1678-79) , Ms. Komaniecka also 

reported that "Psycholoqical t.ests conducted in early July were 

internally consistent in support of the iudqment that Mr. Be110 is 

psychotic" (R1678). His reality testing was impaired "in such a 

way as to suggest the presence of pervasive,. self referential, 

persecutory, and grandiose delusions" (Rl678). In addition, 

according to Ms. Komaniecka, "Rorschach results confirm the 

presence of severe psychopathology", and an extremely limited 

ability to perceive his environment in a realistic manner (R1678). 

She summarized: 

Mr. Bello's current condition is 
consistent in many respects with h i s  
pattern exhibited during prior NFETC 
admissions. His propensity toward 
a chronic major thouaht disorder 
c ha r a c t e I: i z e d 5 Y  persecutory 
delusions and auditorii hallucina- 
tions is well established by his own 
psychiatric difficulties in Cuba and 
in the United States, a family 
history of mental illness and the 
impact of the stressful event; 
surrounding Mr. Eello's arrest and 
subsequent incarceration. - The 
alleqed content o f  the delusions and 
ha1 lucinations which reportedly 
occurred to MI-. Re110 in the 
Hi1 l s b o r o u q h  County i 'ail has been 
laraelv consistent over time. 

(R1679-80) 

However , Ms. Kcinaniecka noted that, because Sel lo had 

never exhibited any gross behzvioral impairment while at NFETC 

(indeed, she described his behavior as responsible, more overtly 
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sociable, and, with a few minor exceptions, " e ~ e m p l a r y " ~ ~ )  , and 

because his memory impairment seemed selective, the issue of 

possible malingering arose (R1680). Xowever, at that time, 

psychological evaluation dismissed malingering as a diagnosis, and 
. .  - 

found "no evidence that Mr. Bello is intentionally avoiding his 

legal/criminal situation" (R1680). 

In May, 1985, the NFETC recommended that Bello's 

competency to stand trial had been chemically restored (R1741-50). 

The diagnosis remained that of chronic paranoid schizophrenia, but 

the report (prepared by rehabilitation therapist Alixa Reyes- 

Wajsman) concludes that "[tlhough psychotic, Mr. Bello presents as 

competent to stand trial" (R1745) .14 This ' report strongly 

suggests that, at this point in his hospitalization, Bello was 

using his delusional beliefs as a device to avoid his legal 

situation (see R1743-45). However, Ms. Reyes-Wajsman also notes 

that Bello retains those delusional beliefs "and may launch into 

a description of them", but he can be re-directed (R1745, 1749, 

1750). Because of his prior history of decompensation, the report 

strongly and repeatedly recommends a number of measures to ensure 

"[tlhe continued administration of antipsychotic medication on a 

l3 Contrast this with his fearful and near-catatonic behavior 
at South Florida State Hospital (described by Dr. Koson) before the 
medication had abated his "ha1 lucinatory activity" and his 
delusions about the pistoleros and the horses. 

l4 The Reyes-Vajsman evaluation notes that the testing done 
at the hospital in July 1984 indicated that Bello's IQ is 
"borderline"; with an overall score of 75 (verbal IQ - 70, 0 performance IQ - 8 6 ) .  ( R 1 7 4 3 ) .  
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regular basis and intervention by local mental health 

professionals" (R1750, see R1746 (paragraphs 1 through 5)). 

Pursuant to court order, Bello was re-examined (jointly) 

by Drs. Carra and Gonzalez, both of whom found little change in 
-_ 

his condition. He was still psychotic, hallucinatory, delusional, 

and incompetent to assist in his defense (R1699-1700, 1712-13). 

Dr. Rufus Vaughn, senior psychiatrist at NFETC, 

testified at a hearing held on June 27, 1985. Dr. Vaughn had been 

present when Bello was examined that morning by Drs. Carra and 

Gonzalez at the Hillsborough County Jail (R1154-56). Based on 

what he saw at that interview, he believed that Bello was not 

presently competent to stand trial (R1156, 1166-74, 1190-91), but 
- .  

based on his observations over the past three years at the 

hospital, he believed that Bello - although clearly psychotic 

(R1158-60) - was competent (R1.146-50, 1191). Interestingly, Dr. 

Vaughn did believe that the difference between Bello's 

behavior in the institution and in the jail interview was 

primarily attributable to malingering (R1157, 1162-63). Rather, 

it was a combination of yet another snafu on the part of jail 

personnel in failing to administer Eello's medication (R1164-65), 

coupled with a typical psychotic reaction to stress (R1157). Dr.. 

Vaughn continued to be of t.he opinion, as recommended by the 

treatment team in its report, that Bello should immediately be 

returned to NFETC after the hearing because, as a psychiatrist, "I 

hate to see him suffer as he did this morning", and a l s o  because 

it W G S  the o n l y  place he could be assured that Bello would receive * 
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his medication (R1163-64, see R1154, 1165-66). If he goes two or 

three days without it "we're going to have rather serious 

difficulty" (R1165). 
- 

Dr. Vaughn acknowledged that -Bell0 seemed to "have a 

conscious wish to remain with us at the hospital" (R1151) and to 

avoid facing his legal situation (R1150-51, 1154, 1178-81). He 

explained that paranoid schizophrenia and malingering are not 

mutually exclusive (R1184). However, as previously mentioned, Dr. 

Vaughn did not believe that Bello's psychosis, or his 

hallucinations and delusions, or his decompensation whenever 

deprived of medication were the result of malingering (see R1157- 

65). Dr. Vaughn first examined Bello in August 1983, and his 
.. 

conclusion then was "clear confirmation of prior findings" that 

Bello suffers from chronic paranoid schizophrenia (R1158-59). 

"There has never been any question about his diagnosis" (R1158). 

Vaughn explained that "chronic" means that the likelihood of 

remission within a year is small; "it can be either a permanent 

condition or one which has ups and downs. [Bello's] appears to be 

a permanent condition". (R1159). 

Dr. Vaughn stated that during the three years in which 

Bello was at NFETC, there were several times when he was "quite. 

clearly" incompetent to stand trial (R1159-60). For example: 

We sent Carlos back, I believe it 
was December of last year. And 
within a matter of a month or so he 
came back to us. in very bad 
condition. He was extraordinarily 
frightened, he was complaining that 
he did not know me, he did not know 
Jean whom he had known f o r  almost 
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two years, that he didn't know where 
he was. He complained bitterly that 
the bandits in the castle. And he 
referred to the Hillsborough County 
Jail as the castle. And the bandits 
were attacking him. -. 

We knew . that particular 
delusion was present. But it was s o  
great that when he came back to us 
this past time he was terrified. 

MR. LOPEZ [defense counsel]: At 
that time did you arrive at any 
conclusion regarding any possible 
malingering; or was that an honest 
belief that he had? 

DR. VAUGHN: That is an honest 
internal distortion of reality: 

(R1160) 

At the conclusion of the hearing, Drs. Gonzalez and 

Carra proffered their opinions that Bello continued to be 

incompetent, but that it was still possible that he could be 

chemically restored to competency at some point ( E 1 1 9 9 - 1 2 0 1 ) .  Dr. 

Carra, as he had in the past, strongly recommended Prolixin 

Decanoate Intramuscular Injections, 25 mg. at least per week 

(R1201, 1 7 1 3 ) .  The trial court found Eello incompetent and 

continued his psychiatric hospitalization (R1201). 

In July 1986, Bello i ias  again returned to court. This 

time the treatment team (in a report prepared by Human Services 

Counselor Arthur Fleming) unanimously concluded that he was 

malingering t o  avoid prosecution (R1751-52,  1754- 56 ,  1 7 5 7- 5 8 ) .  

This conclusion was based  in part on his excellent functioning in 

the institutional environment, his selective and self-serving 
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memory impairment, and the fact that his delusional beliefs now 

0 seemed to surface only when confronted with his legal situation 

( R 1 1 5 4 - 5 8 ) .  His paranoid schizophrenia was now listed as being 
. .  - 

"in partial remission", and -."malinger.ing" was added to the 

diagnostic impression ( R 1 7 5 8 ) .  The report concludes that "though 

mentally ill, Mr. Bello presents as competent to stand trial" 

( R 1 7 5 8 ) ;  however, antipsychotic medication and psychiatric 

monitoring were strongly recommended to prevent decompensation 

( R 1 7 5 8- 5 9 ,  1 7 6 2 ) .  

The trial judge appointed Dr. Carra.. and Dr. Gerald 

Mussenden, a clinical psychologist, to examine Bello ( R 1 7 6 3 ) .  

Both reported that he was now competent .(see R 1 7 8 3 - 8 4 ) .  
- .  

Mussenden, who met Bello for the first time on July 2 5 ,  1 9 8 6  when 

he administered a "grueling" battery of psychological tests, and 

then interviewed him for an hour on July 31, found him to be 

friendly, amiable, and relaxed ( R 1 7 7 0 - 7 1 ) .  "[N] o schizophrenic 

thought processes were noticed; no paranoid ideology was apparent; 

and no unusual emotional disturbances appeared" ( R 1 7 7 1 ) .  Dr. 

Mussenden concluded, from his testing and interview, that Bello 

was "an extremely intelligent individual who was intentionally 

malingering, and that "any mental problem which he may have had". 

was in remission ( R 1 7 7 3 ,  1 7 7 G ,  see R 1 7 7 1 - 7 6 ) .  Mussenden opined 

that, as long as he is being administered the medication that he 

l5 In contrast to the NFETC testing results, Dr. Mussenden 
measured Eello's IQ at 1 0 1 ,  and stated that, because he did 
extremely well o n  certain subscales, his actual intelligence might 
be within the "3right-normal" range. 
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as been receiving over the last few years, he should not require 

any additional [psychiatric] services (R1776). 0 
On August 15 (nunc pro tunc, August l), 1986 the trial 

- 
judge entered an order declaring Bello competent to stand trial , 

and directed that he be returned to NFETC for continued treatment 

until further notice, in order to maintain his competence (R1783- 

8 5 ) .  

A week before trial, on February 19, 1987, Bello was re- 

evaluated by Drs. Carra and Mussenden, both of whom found him 

competent to stand trial (R1814-17, 1818-19, see R1805-06). 

- _  
In the penalty phase of the trial, the defense called 

Dr. Gonzalez, who testified that Bello was under the influence of 

mental or emotional disturbance at the time (July 24, 1981) of the 

shooting which resulted in the-death of Detective Rauft, and that 

his capacity to appreciate the criminality of his conduct or to 

conform his conduct to the requirements of law was impaired (R952, 

954). The state called Dr. Mussenden as a rebuttal witness; he 

testified that neither "mental mitigating circumstance" was 

applicable (R1012-13). The only other penalty phase witness was 

Bello's sister Mercedes Rodriguez, who told the jury about her. 

brother's mental and emotional problems as a child and as an 

adolescent in Cuba (R920-23). She also testified regarding the 

family history of mental illness; Carlos' hospitalization in the 

Mazorra and San Juan Neos psychiatric institutions; the Cuban 

psychiatrists' diagnosis of chronic paranoid schizophrenia; and a 
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his subsequent arrival in the United States on the boatlift (R923- 

26).16 

Dr. Gonzalez testified that his diagnosis from the first 

time he saw Bello (October 6 ,  1981) to the present was chronic 

paranoid schizophrenia (R932, 933-34, 940, 948-49). Dr. Gonzalez 

further asserted that this has been the diagnosis of every doctor 

who has examined him17 (R940, 948). On those occasions when Bello 

appears relatively calm, that is the result of the medication; if 

the medication should be withdrawn he would most likely regress 

(as he has done in the past) to his prior condition (R941, see 

R939, 945, 977). When Dr. Gonzalez first saw him, and when he was 

admitted to South Florida State Hospital in November, 1981, Bello 
.. 

was overtly psychotic, with hallucinations and delusions involving 

heavily armed mounted bandits in red and blue coming to kill him, 

or telling him to kill himself (R932-33, 936-37). Even after he 

was stabilized, when the orders get mixed up and he doesn't get 

his medication for a few days, he is back to the pistoleros and 

the other delusionary materials (R939). He ''has a very elaborate 

l6 Dr. Gonzalez, for whom Mazorra State Hospital "[brought] 
back old memories" described it as close to "One Flew Over the. 
Cuckoo's Nest" (R937-38). 

l7 If Dr. Gonzalez was referring only to psychiatrists, the 
record appears to back up his assertion. I f  he meant to include 
psychologists and other mental health professionals, the NFETC 
treatment teams consistently included chronic paranoid 
schizophrenia as all or part of their diagnosis (see R940). Dr. 
Mussenden had not yet said s o ,  but later in the penalty phase, and 
again prior to sentencing, he grudgingly acknowledged that Sello's 
mental disorder is chronic paranoid schizophrenia, in remission as 
a result of medication ( R 1 0 3 3 - 4 0 ,  1283-84, see R1075-76). @ 
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paranoid system that he can unveil at the slightest provocation" 

Dr. Gonzalez testified that, in serious criminal cases 

like this one, the 2ossiSility'. that the individual may be feigning 

mental illness is "uppermost in our mind" (R934). Nevertheless, 

when he examined B e l l o  for the first time in October, 1981, he 

felt that what he was seeing was genuine; and made a notation ''No 

malingering" (R935). The treatment teams at the state hospital, 

through their observations, and confirmed by their psychological 

testing and by Bello's "long history of psychiatric disturbance", 

reached the same conclusion (at least through 1985) that he was 

not malingering (R943, 987-90). However, according to Dr. 

Gonzalez, by 1986 9ello appeared to have attained a "partial 

.. 

remission" (R947); meaning that "due to the medication that he's 

taking, he's n o t  now as crazy-as he used to be. That's what it @ 
amounts to" (R948). 

At that point in time, Dr. Gonzalez continued, 3ello may 

have begun to malinger (R948). Gonzalez hypothesized that others 

in the tightly-knit Cuban sub-community in the Hospital may have 

told him, in effect, "Man, you are really in trouble. The best 

thing you can do is forget and claim amnesia" (R948). [Dr., 

Gonzalez pointed out that amnesia is not quite a symptom of 

schizophrenia anyway; rather it is the persecutions, the 

hallucinations, the blocking of speech, the loose associations, 

the fragmented thinking - all of which Bello has consistently 

displayed (3948). a 
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On cross, Dr. Gonzalez further explained: 

. . . .  [Ylou can be psychotic and be 
manipulative . . . . . .  Somewhere along 
the way the medication has worked on 
him and put his condrtian . . .  . in 
partial remission chemically. And 
as a result, it. has opened up an 
area where, then, he can manipulate, 
so to speak, if you would. 

(R9GG) 

Dr. Mussenden saw Eello for the first time on J u l y  25 

and 31, 1986 (R997, 1001). Based on the interview and the 

psychological testing he administered, Dr. Mussenden concluded 

that, if Sello was suffering from any mental disturbance, it was 

in remission (R1002). He was emotionally stable, extremely 

functional, extremely productive, and "in total control of his 

thought processes, his behavior, his feelings", and his memory 

(R1003). Dr. Mussenden stated that the most important factor in 

his reaching this conclusion was Bello's ability to take the six 

t o  seven hour examination, which amounted to an "endurance test" 

(R1003). Had he been severely disturbed in any manner, according 

to Mussenden, he would not have been able to take the tests 

(R1003). 

Based on his reading of the reports of the various 

psychiatric evaluations in this case, and based on his review of 

statements and a tape recording made at the time of Eello's 

arrest, Dr. Mussenden was of the opinion that Bello was 

malingering his mental disturbance (R1005-13, 1014-15). For one 

thing, Dr. Mussenden made the observation (over defense objection 
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that it was far beyond his expertise) that: 

. . . . .  anyone who is that psychotic, 
as has been explained, could never 
be the head of a drug ring. People 
are not willing ta put -their life in 
jeopardy for a person . that is 
extremely disturbed, the drug market 
being as dangerous as it is. 

(R1008) 

Dr. Mussenden also felt that Bello's behavior at NFETC 

was contradictory to his having paranoid delusions ( R 1 0 0 7 ) .  He 

noted that Bello played baseball and volleyball there: "That is 

all in an open area where somebody is going to shoot you; you're 

in a place to shoot you. A typical paranoid is not going to put 

himself in that position of danger. They will hide; they will 

stay indoors 1r18 (R1008). 

- .  

On cross, Dr. Mussenden testified that he saw the 

documents regarding Bello's hospitalization in Cuba, in which the 

Cuban doctors diagnosed him as paranoid schizophrenic ( R 1 0 2 7 - 2 9 ) .  

Asked whether it was his opinion that Bello has been malingering 

since day one, Mussenden replied: 

The day of his arrest he was not 

l8 Compare Dr. Koson's description of Bello's behavior at 
South Florida State Hospital in 1982, before the medication took 
effect (R1612-14) (psychotic with persecutory delusions and 
suicidal thought, "extremely fearful of participating in outside 
recreational activities because the 'bandits are waiting outside 
to kill me"', silent and distant in groups, spends all his time 
sleeping or lying in bed). Compare also Dr. Vaughn's testimony 
that when Bello was returned to NFETC (after decompensating in the 
Hillsborough County Jail when he failed to receive his medication), 
he was "in very bad condition" and was "extraordinarily frightened" 
of the bandits. "We knew that particular delusion was present. 
But it was so great that when he came back to us this past time he 
was terrified" (R1160). 
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mentally disturbed. If he suffered 
a disturbance, it was while he was 
incarcerated many months later when 
competency was requested. He 
recovered, and for the last three 
years he has ma1ingerd.- 

(R1027, see also R1282) 

When asked about Bello's decompensation in the County 

Jail in June 1985 (see R1141-1202, including the testimony of Dr. 

Vaughn), Mussenden acknowledged that he was not aware that that 

had happened (R1031). However, it was not surprising to Dr. 

Mussenden that his condition would deteriorate quickly when he 

does not receive his medication (R1032). - Mussenden also 

acknowledged that the dosages of psychotropic -medication which 

have been prescribed for Bello throughout his hospitalization have 

been high dosages (R1031-32). 

Just before leaving the stand, Dr. Mussenden testified: 

BY MR. LOPEZ [defense counsel]: 

Q. Doctor, have you concluded in 
your report that so long as Mr. Bello 
receives and is administered his 
medication, that no more hospital services 
are necessary? 

A .  I believe that's my opinion. 

Q. And why do you conclude that 
he needs the medication? 

A .  Because I feel that will keep 
him stable, as I've seen him. 

Q. That's to stabilize his paranoid 
schizophrenia, chronic type? 

A .  That's basically what I'm saying. 

(R1039-40). a 
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A s  previously noted, the jury recommended death by a 7- 

5 vote. On April 14, 1387, a filial competency hearing was held to 0 
determine whether Bello was competent to be sentenced. Drs. Carra 

and Mussenden were of the opinion that he was (R1279, 1314), and 

Dr. Gonzalez was of the opinion that he was -not (R1301, 1308). 

Mussenden again acknowledged that Bello suffers from chronic 

- 

paranoid schizophrenia, but stated that the disorder was now in 

remission (R1284). Dr. Carra testified that Bello has chronic 

paranoid schizophrenia, which is presently stabilized with 

medication (R1316). He was now in "full chemical remission" 

(R1324, 1325), but if the drugs were withdrawn, he would probably 

relapse into the primary symptoms of his psychosis; the 
.. 

"[dlelusions and ha1 lucinations in the past which were arrested 

many times with medication" (R1323). The malingering process, Dr. 

Carra explained, is "superimposed through this chronic psychiatric 

disorder'' (R1314). Finally, Dr. Gonzalez, who felt that the 

symptoms of Bello's psychosis, including the auditory 

hallucinations and delusional visions, were basically just as 

acute as they ever were (E1296-99), agreed that the medication has 

at times helped to mask the symptoms (R1300-01). At the present 

time, his condition was "not quite in remission" (R1300), but if. 

the medication were to be removed "1 think there would be complete 

chaos. He would really go to pieces" (R1301). 

The trial judge found that Bello was competent to be 

sentenced (R1326), and  imposed the death penalty (R1371-72, 1937, 

1962-67). 
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SUMMARY OF ARGUMENT 

The circumstantial evidence surrounding the killing of 

Detective Rauft is susceptible of interpretation consistent with 

premeditation, and also susceptible of-interpretation consistent 

with an unpremeditated, "depraved mind" homicide. See Hall v. 

State. As the evidence is not inconsiskent with a reasonable 

hypothesis of innocence as to the element of premeditation, it is 

insufficient to sustain the conviction of first degree murder. 

Hall v. State; Wilson v. State. Pursuant to Fla.Stat. s 9 2 4 . 3 4 ,  

this case should be remanded to the trial court for entry of a 

judgment and sentence (on Count I) for second degree murder [Issue 
- 

Even assuming arsuendo that the evidence were legally 

sufficient to go to the jury on the issue of whether the killing 

of Detective Rauft was premeditated, the jury's determination of 

that issue was irreparably compromised by the trial court's 

erroneous giving of an instruction (over defense objection) on 

"transferred intent". The doctrine of transferred intent applies, 

in a homicide case, where an actor intends to kill one person but 

(through mistake, accident, "bad aim", or otherwise) kills another 

person instead. In this situation, the original malice is 

transferred, as a matter of law, from the person against whom it 

was entertained to the person who actually suffered the 

consequences of the unlawful act. In order for the doctrine of 

transferred intent to apply, the premeditated intent to effect the 

death of A must exist at the time of the a c t  which inadvertently 

results in the death of B. [Compare Wilson v. State with 
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Provenzano v. State]. 

In the instant case, the doctrine of transferred intent 

was not applicable under the facts, and appellant's objection to 

the instruction should have been sustaLried. The error cannot be 

dismissed as ''harmless" [see State v. DiGuilio]; because it 

authorized the jury, if it found that the attempted murder of 

Detective Ulriksen was premeditated, to automatically transfer 

that premeditation to the shooting through the door which resulted 

in the death of Detective Rauft. The facts of this case present 

two separate issues of premeditation, which were confused and 

intermingled by the inappropriate transferred intent instruction. 

The circumstantial evidence of premeditation was much stronger as 

to Ulriksen than it was as to Rauft. Because of the erroneous 

instruction, the jury may never have resolved the issue of whether 

or not Rauft's killing was premeditated. See People v. Birreuta. 

The error, therefore, had the unconstitutional effect of relieving 

the state of its burden of proof and its burden of persuasion on 

premeditation; the intent element which distinguishes first degree 

from second degree murder. See Sandstrom v. Montana; Francis v. 

Franklir,; People v. Birreuta [Issue 111. 

During the penalty phase of his trial, appellant was, 

shackled in the presence of the jury. At the beginning of that 

proceeding, defense counsel objected and moved for a mistrial on 

the ground that the shackling was highly prejudicial, and that 

appellant had given no indication "of wanting to run or to injure 

anyone". The trial court overruled the objection, saying "Perhaps 

it is a well thousht out security measure". Defense counsel then, a 
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in the alternative, asked that the court order removal of the 

shackles "unless the State can show that there is a security 

threat". The trial court replied "b7ell. I don't know why he's 

shackled at this point", and he declined to find out why. 

Instead, he merely deferred to the Sheriff's decision to shackle 

appellant [see Woodards v .  Cardwell]. 

@ 

The United States Supreme Court has recognized that 

bringing a defendant to trial in shackles is both prejudicial and 

"something of an affront to the very dignity and decorum of 

judicial proceedings that the judge is seeking to uphold". 

Illinois v. Allen; see also Holbrook v. Flynn (characterizing 

shackling as an "inherently prejudicial act") .:'. In Elledae v .  

Duqqer ,  the Eleventh Circuit recognized that the prohibition 

against shackling (in the absence of compelling reasons for it) is 

not bottomed on the presumption of innocence alone; there are 0 
broader concerns which apply just as forcefully in a life-or-death 

trial as they do in a guilt-or-innocence trial. For example, in 

a penalty trial, the "jury might view the shackles as first hand 

evidence of future dangerousness and uncontrollable behavior which 

if unmanageable in the courtroom may also be unmanageable in 

prison, leaving death as the proper decision". Elledae v. Duaaer 

(823 F.2d at 1450). [The jury in the instant case recommended 

death by the narrowest possible margin, 7-51. 

While not absolutely prohibited under all circumstances, 

shackling should only occur as a "last resort"; and only when 

there is a case-specific showing that the shackling is "necessary 

to further an essential state interest" (For example, to prevent 0 
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the defendant from disrupting the trial, from attempting to 

escape, or from harming other people in the courtroom). See e.g. 

Illinois v. Allen; Elledqe v. Duqqer; Zvqadlo v. Wainwriqht; 
@ 

Woodards v. Cardwell; State v. Castro. -Moreover, since the use of 

shackles to physically restrain a defendant. infringes upon 

constitutional protections, the trial court must consider whether 

less restrictive, less prejudicial means could be employed to 

maintain security . Elledqe v. Duqser; Woodards v. Perrin; State 

v. Castro. Finally, the defendant must be afforded a fair 

opportunity to challenge the information upon which the decision 

to shackle him was based. Elledqe v. Duqser. 

In the instant case, it is obvious that not even the 

most rudimentary of these substantive and procedural safeguards 

was observed. The trial judge abused his discretion (or more 

accurately, refused to exercise discretion, see Woodards v. 

Cardwell; Matire v. ritate) in allowing appellant to be shackled, 

and in declining to require the showing of a factual basis for the 

shackling. Appellant's death sentence must be reversed for a new 

trial on the issue of  penalty [Issue 1111. 

In light of the overwhelming evidence that appellant 

suffers from a severe and chronic mental illness, and in view of 

the non-applicability of the "heinous, atrocious or cruel" and 

"cold, calculated, and premeditated" aggravating factors, the 

death penalty is proportionally unwarranted in this case. See 

Fitmatrick v. State. [Issue IV]. 

The trial court erred in finding, and in instructing the 

jury that it could find, two aggravating factors (crime committed 
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"to avoid lawful arrest" and "to disrupt or hinder law 

enforcement") based on the same aspect of the offense. See e.g. 

Sims v. State. [Issue VI]. He also erred in concluding as a 

matter of law that the "no signifida-nt history of criminal 

activity" mitigating factor was kendered inapplicable by virtue of 

appellant's convictions of contemporaneous crimes. . Scull v. 

State. [Issue VII]. In view of (1) the voluminous evidence that 

appellant suffers from chronic paranoid schizophrenia; ( 2 )  the 

trial court's finding of the "extreme mental or emotional 

8 

disturbance" mitigating factor; and (3) the ~ closeness - of the 

jury's vote to recommend death, these errors may well have 

affected the weighing process and therefore cannot be written of 
- _  

as "harmless error". State ir. DiGuilio; Elledqe v. State. 
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