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I N  THE SUPREME COURT OF FLORIDA ", 5 fi ?;@$ 
( B e f o r e  a  R e f e r e e )  ., 

THE FLORIDA BAR, b * .  k ,  _ > 

!#'";la 

Compla inan t ,  Case No. 70 ,585  
[TFB Case  Nos. 85-11,149(06C) 

V .  85-11,150 ( 0 6 ~ ) ~  86-16,719 ( 0 6 ~ )  1 

NOEL ROBBINS, 

Respondent .  

REPORT OF REFEREE 

I .  Summary o f  P r o c e e d i n g s :  P u r s u a n t  t o  t h e  u n d e r s i g n e d  b e i n g  
d u l y  a p p o i n t e d  a s  r e f e r e e  t o  c o n d u c t  d i s c i p l i n a r y  
p r o c e e d i n g s  h e r e i n  a c c o r d i n g  t o  t h e  I n t e g r a t i o n  R u l e  and t h e  
R u l e s  R e g u l a t i n g  The F l o r i d a  Bar ,  a  h e a r i n g  was h e l d  on 
F e b r u a r y  8 ,  1988.  The P l e a d i n g s ,  N o t i c e s ,  Mot ions ,  O r d e r s ,  
T r a n s c r i p t s  and  E x h i b i t s  a l l  o f  which a r e  fo rwarded  t o  The 
Supreme C o u r t  o f  F l o r i d a  w i t h  t h i s  r e p o r t ,  c o n s t i t u t e  t h e  
r e c o r d  i n  t h i s  c a s e .  

The f o l l o w i n g  a t t o r n e y s  a p p e a r e d  a s  c o u n s e l  f o r  t h e  p a r t i e s :  

For  The F l o r i d a  Bar  - John  B. Roo t ,  Jr. 

For  The Respondent  - I n  p r o  se 

11. F i n d i n g s  o f  F a c t  a s  t o  Each I t e m  of  Misconduct  o f  which t h e  
Respondent  i s  c h a r g e d :  A f t e r  c o n s i d e r i n g  a l l  t h e  p l e a d i n g s  
and e v i d e n c e  b e f o r e  m e ,  p e r t i n e n t  p o r t i o n s  o f  which a r e  
commented on be low,  I f i n d :  

The F l o r i d a  Bar  f i l e d  i t ' s  R e q u e s t s  f o r  Admission on 
J u l y  7 ,  1987.  The r e q u e s t s  t r a c k e d  t h e  c o m p l a i n t  f i l e d  i n  
t h i s  c o u r t .  When r e s p o n d e n t  f a i l e d  t o  r e s p o n d ,  a  s t a f f  
i n v e s t i g a t o r  f rom The F l o r i d a  Bar o r a l l y  a d v i s e d  him on 
August  3 ,  1987 ,  t h a t  t h e  Bar  d i d  e x p e c t  an  answer  r e g a r d l e s s  
of  any o t h e r  deve lopmen t s  i n  t h e  c a s e .  Respondent  had f i l e d  
a  P e t i t i o n  f o r  R e s i g n a t i o n  on August  3 ,  1987,  which was 
l a t e r  d e n i e d  by t h e  F l o r i d a  Supreme C o u r t  on December 7 ,  
1987. 



In any event, more than thirty days elapsed from the 
time of the court order to the date of the final hearing on 
February 8, 1988, at which the respondent stated he wished 
to deny some of the allegations contained in the Requests 
for Admission. In accordance with Rule 1.370 of the Florida 
Rules of Civil Procedure, I deem the requests for admission 
as to all five counts be admitted. 

As to Count I 

1. In June, 1984, the respondent was retained by the 
family of -- PI Jr., to represent him i'n a 
criminal matter includi g the filing of a petition to 
determine competency. 

2. The petition was prepared under the respondent's 
direction and signed by three members of Mr. s family 
and notarized on June 30, 1984. However, the petition was 
not filed at that time. 

3. In July, 1984, -notified the respondent that 
the family no longer desired his services. The res ondent 
claimed he was working for 0- Sr., and E)  - 
4. At the same time during the summer of 1984, Ms. - 
Beville was and f Sr., 
to represent Jr., In a guardianship. 
Ms. Beville, e respondent's office and 
spoke with his wife and notified her that she had been 
retained in the-guardianship matter. 

5. In December, 1984, the respondent learned Mr. 0 - Jr. had been released from jail into a mental 
health facility. This triggered a decision to file the 
previously prepared petition to determine competency of Mr. - The respondent did not consult with Ms. Beville nor 
review the file nor the petition before filing it. 

6. Prior to filing the document, non-lawyer employees 
within the respondent's office, for an undetermined reason, 
changed the date of the notarization from June 30, 1984, to 
December 20, 1984, without informing the respondent or 
obtaining permission from the affiants. 

As to Count I1 

7. On October 8, 1984, the respondent was retained by 
, the personal representative of the 



e s t a t e  of  w .) t o  r e p r e s e n t  him i n  t h e  
a d m i n i s t r a t i o n  o f  t h e  e s t a t e .  M r s .  had d i e d  on 
September 25, 1984. The f e e  was t o  b e  7% o  t h e  v a l u e  of 
t h e  e s t a t e .  

8 .  P r i o r  to-- s d e a t h ,  s h e  had been d e c l a r e d  
incompeten t .  t h e  r e s p o n d e n t ' s  mother-in-law, 
and a  p r o f e s s i o n a l  g u a r d i a n ,  had been a p p o i n t e d  a s  g u a r d i a n .  
M r s .  w s husband,  had d i e d  i n  
September,  1983,  and t h e  p e r s o n a l  r e p r e s e n t a t i v e  f o r  h i s  

a l s o  s e r v e d  a s  a t t o r n e y  f o r  t h e  
estate' ha - M r .  -s e s t a t e  was s t i l l  g u a r d i a n s  i p  o f  M r s .  
open when M r s .  -died. 

9 .  Although t h e  responden t  was n o t  t h e  a t t o r n e y  f o r  t h e  
g u a r d i a n s h i p ,  a f t e r  M r s .  's d e a t h  M s .  W f  e;;:: 
g u a r d i a n s h i p  m a t t e r s  t o  him r a t h e r  t h a n  t o  M r .  
t h e  r e s p o n d e n t  i n t e r f e r e d  w i t h  and usurped d u t i e s ,  
r i g h t s  and p o s i t i o n  of  Mr.. 

10. M s .  d i s c h a r g e d  a s  g u a r d i a n .  
A s s e t s  o f  t h e s ~ t " e  w e r e  r e c e i v e d  by - Guardian ,  even though a t  t h e  t i m e  o f  such 
d i s t r i b u t i o n  M r s .  'was deceased  and t h e  g u a r d i a n  was 
w i t h o u t  l a w f u l  a u t h o r i t y  t o  r e c e i v e  and g i v e  r e l e a s e s  f o r  
such  d i s t r i b u t i o n .  There was no r e a l  p r o p e r t y .  

11. M r s .  I s  e s t a t e ,  a f t e r  d i s t r i b u t i o n s  t o  it from 
h e r  h u s b a n d ' s  e s t a t e  and h e r  g u a r d i a n s h i p ,  amounted t o  
approx imate ly  $280,000. 

1 2 .  Approximately $5,000 r e c e i v e d  from M r .  WS e s t a t e ,  
and $61,418.11 from M r s .  -s g u a r d i a n s h i p  e s t a t e  w e r e  
p l a c e d  i n  t h e  r e s p o n d e n t ' s  n o n - i n t e r e s t  b e a r i n g  t r u s t  
accoun t .  From t h e r e  funds  w e r e  d i s b u r s e d  t o  t h e  
g u a r d i a n s h i p  f o r  expenses  and f o r  deceased e s t a t e  expenses  
i n  an  i n d i s c r i m i n a t e  manner. 

13. On November 1 4 ,  1984,  M s .  - from a  g u a r d i a n s h i p  
bank a c c o u n t ,  p a i d  t h e  responden t  $4,000 a s  p a r t i a l  
a t t o r n e y ' s  f e e  f o r  h i s  s e r v i c e s  a s  a t t o r n e y  f o r  t h e  p e r s o n a l  
r e p r e s e n t a t i v e  of  M r s .  0 s  e s t a t e .  The responden t  p a i d  
h imse l f  from h i s  t r u s t  a c c o u n t  f o r  " p a r t i a l  f e e s "  t h e  sums 
of  $3,000 on December 26, 1984,  and $4,000 on February  13 ,  
1985. The r e s p o n d e n t  p a i d  M s .  - from h i s  t r u s t  accoun t  
f o r  h e r  s e r v i c e s  a s  g u a r d i a n  t h e  sums of $5,000 on December 
2 1 ,  1984,  and $3,390 on February  13 ,  1985. A l l  o f  t h e s e  
payments w e r e  made w i t h o u t  t h e  knowledge o r  c o n s e n t  o f  M r .  - t h e  p e r s o n a l  r e p r e s e n t a t i v e .  



1 4 .  A s  a  r e s u l t  of  t h e  f o r e g o i n g ,  t h e  a c c o u n t i n g s  f o r  t h e  
g u a r d i a n s h i p  a s s e t s  and M r s .  -s e s t a t e  became 
s e r i o u s l y  i n t e r t w i n e d .  A s  of  J a n u a r y  1 4 ,  1986,  t h e  
g u a r d i a n s h i p  had n o t  been c l o s e d  o u t  a l t h o u g h  M r s .  
had been dead  s i n c e  September,  1984. T h i s  was caused  i n  
p a r t  by t h e  r e s p o n d e n t ' s  improper r e c o r d  keeping and 
c o n f u s i o n  between t h e  g u a r d i a n s h i p  and e s t a t e  a c c o u n t s .  

15. I n  May, 1985, Mr.-discharged t h e  responden t  
and r e t a i n e d  - Broida .  A t  t h e  t i m e  t h e  c a s e  f i l e  was 
t u r n e d  o v e r  t o  t h e  new e s t a t e  a t t o r n e y ,  t h e r e  were d i v i d e n d  
checks  which had n o t  been d e p o s i t e d ,  a t  l e a s t  of  which was 
s t a l e  and had t o  b e  r e p l a c e d .  

16.  When t h e  responden t  t u r n e d  h i s  f i l e  o v e r  t o  M r .  Broida ,  
he  r e t a i n e d  $10,000 of  e s t a t e  funds  i n  h i s  t r u s t  accoun t  t o  
i n s u r e  payment of h i s  f e e .  H e  h e l d  t h i s  money u n t i l  t h e  
c o u r t  o r d e r e d  him t o  r e t u r n  it t o  t h e  e s t a t e  on August 2 2 ,  
1985. 

17.  Respondent  r e c e i v e d  f e e s  t o t a l l i n g  $11,000. Because he 
s i g n e d  a  s t i p u l a t i o n  f o r  s u b s t i t u t i o n  of c o u n s e l  a f t e r  b e i n g  
d i s c h a r g e d  by h i s  c l i e n t ,  and because  t h e  e s t a t e  was n o t  
on ly  n o t  r e a d y  f o r  c l o s i n g  b u t  a l s o  needed e x t e n s i v e  
a c c o u n t i n g  work t o  be  done b e f o r e  it c o u l d  q u a l i f y  t o  b e  
c l o s e d ,  he  d i d  n o t  e a r n  h i s  f u l l  f e e  of  7% of t h e  v a l u e  of 
t h e  e s t a t e .  I n  any e v e n t ,  he  was n o t  e n t i t l e d  t o  a n o t h e r  
$10,000 f o r  h i s  s e r v i c e s .  

A s  t o  Count I11 

18.  On November 1 8 ,  1983,  t h e  same M s .  - w a s  
a p p o i n t e d  a s  g u a r d i a n  of by t h e  C i r c u i t  Cour t  
f o r  P i n e l l a s  County, Flo-pondent was a t t o r n e y  
f o r  M s .  m b o t h  a s  g u a r d i a n ,  and l a t e r  a s  p e r s o n a l  
r e p r e s e n t a t i v e .  

19. M r .  -died on J a n u a r y  1, 1984. 

20. The i n v e n t o r y  f o r  t h e  g u a r d i a n s h i p  was n o t  f i l e d  u n t i l  
March 1 2 ,  1984,  more t h a n  f o u r  months a f t e r  M s .  
appointment  a s  g u a r d i a n  and two months a f t e r  M r .  m mz 
d e a t h .  The i n v e n t o r y  c o n s i s t e d  s o l e l y  of  s e c u r i t i e s  and a  
t r a i l e r  w i t h  a  t o t a l  v a l u e  of $22,746.59. 

2 1 .  The a c c o u n t i n g  f o r  t h e  g u a r d i a n s h i p  was n o t  completed 
and became p a r t  of  t h e  a c c o u n t i n g  f o r  t h e  e s t a t e .  



22. The r e s p o n d e n t  a l l o w e d  t h e  r e n t  on M r .  0 s 
t r a i l e r  s p a c e  t o  e x c e e d  t h e  v a l u e  o f  t h e  t r a i l e r  by  more 
t h a n  s i x  t i m e s .  The t r a i l e r ,  p r e v i o u s l y  v a l u e d  a t  $5,250.00 
w a s  u l t i m a t e l y  s o l d  f o r  $250.00 and  t h e  t r a i l e r  p a r k  r e n t a l  
f e e  exceeded  $1 ,521 .00 .  

23. Notes o f  t h e  g u a r d i a n  r e f l e c t  t h a t  t h e r e  w a s  a  c h e c k i n g  
a c c o u n t  a t  R u t l a n d  Bank which s h e  c l o s e d  on  November 22 ,  
1983 ,  f o u r  d a y s  a f t e r  h e r  appo in tmen t  as g u a r d i a n .  The 
g u a r d i a n s h i p  i n v e n t o r y  d o e s  n o t  r e f l e c t  t h e  e x i s t e n c e  o f  t h e  
a c c o u n t  o r  t h e  f u n d s  r e c e i v e d .  

24. Respondent  f a i l e d  t o  f i l e  a  F i d u c i a r y  Income Tax r e t u r n  
and made errors i n  t h e  f i n a l  a c c o u n t i n g  i n  t h e  e s t a t e .  The 
amount o f  $5 ,733 .99  was d i s t r i b u t e d  t o  t h e  h e i r s ,  t h u s  
r e f l e c t i n g  a  s h o r t a g e  o f  $555.05. When t h e  m a t t e r  w a s  
b r o u g h t  t o  h i s  a t t e n t i o n ,  t h e  r e s p o n d e n t  l a t e r  l o c a t e d  t h e  
m i s s i n g  money i n  t h e  estate  a c c o u n t .  

25. The p e r s o n a l  r e p r e s e n t a t i v e ' s  f i n a l  a c c o u n t i n g  
r e f l e c t e d  a  c a p i t a l  loss  o f  $50 w i t h  no e x p l a n a t i o n .  

26. The c o u r t  f i l e s  r e f l e c t e d  a b a r e  minimum o f  work by t h e  
r e s p o n d e n t ,  b u t  h e  s u b m i t t e d  a  b i l l  f o r  $2 ,500  f o r  t h e  
e s t a t e ,  more t h a n  1 0 %  o f  t h e  v a l u e  o f  t h e  e s t a t e .  Under t h e  
c i r c u m s t a n c e s ,  t h i s  was a n  u n r e a s o n a b l e  f e e  f o r  t h e  work 
done.  

A s  t o  Count  I V  

27. named t h e  r e s p o n d e n t  a l t e r n a t e  p e r s o n a l  
r e p r e s e n t a t l v e  f o r  h e r  e s t a t e  i n  h e r  w i l l .  Her husband ,  

w a s  t h e  sole b e n e f i c i a r y .  M r s .  d i e d  on O c t o b e r  
1 4 ,  1983 .  

28. Upon t h e  r e f u s a l  o f  t h e  named p r i m a r y  p e r s o n a l  
r e p r e s e n t a t i v e  t o  s e r v e ,  t h e  r e s p o n d e n t  was a p p o i n t e d  
p e r s o n a l  r e p r e s e n t a t i v e  o f  t h e  e s t a t e  i n  F e b r u a r y ,  1984.  

29. Respondent  d i d  n o t  f i l e  a n  i n v e n t o r y  u n t i l  J u n e  1 4 ,  
1984 ,  d e s p i t e  a  n o t i f i c a t i o n  by t h e  C l e r k  o f  t h e  C o u r t  on 
A p r i l  27,  1984 ,  a d v i s i n g  him t h a t  h e  s h o u l d  d o  so and  
p r o v i d e  p r o o f  o f  p u b l i c a t i o n  w i t h i n  t h i r t y  d a y s .  On J u n e  6 ,  
1984 ,  t h e  c o u r t  i s s u e d  an  Orde r  t o  Show Cause  and  o r d e r e d  
t h e  r e s p o n d e n t  t o  a p p e a r  on  J u n e  1 5 ,  1984 .  A s  p r e v i o u s l y  
s t a t e d ,  t h e  i n v e n t o r y  was f i l e d  on J u n e  1 4 ,  1984.  

30. The i n v e n t o r y ,  d a t e d  May 8  , 1984,  i n d i c a t e d  t h e  v a l u e  
o f  t h e  real  p r o p e r t y  w a s  $60 ,000 .  I n  November, 1984 ,  M r .  



-had t h e  p r o p e r t y  a p p r a i s e d  by a  p r o f e s s i o n a l  a p p r a i s e r  
a t  $43,000.  The responden t  o b t a i n e d  a  r e a l  e s t a t e  market  
a n a l y s i s  of  t h e  p r o p e r t y  on February  19,  1985,  which 
i n d i c a t e d  t h e  p r o p e r t y  was worth $58,500. However, t h e  
a n a l y s i s  was n o t  done by a n  a p p r a i s e r  and t h e  maker never  
even saw t h e  i n t e r i o r  o f  t h e  home. The v a l u e  of  t h e  
p r o p e r t y  was n o t  c o r r e c t e d  on t h e  amended i n v e n t o r y .  

31. A s  a  r e s u l t  o f  t h e  o v e r v a l u i n g  o f  t h e  e s t a t e  p r o p e r t y ,  
t h e  r e s p o n d e n t  r e c e i v e d  a  f e e  o f  7  1 / 2 %  based upon t h e  
h i g h e r  v a l u e ,  a  d i f f e r e n c e  i n  f e e  of  more t h a n  $1,250.00.  

32. T h i s  s i m p l e  e s t a t e  was n o t  c l o s e d  u n t i l  May 23,  1985, 
a f t e r  f u r t h e r  n o t i c e s  from t h e  C l e r k  o f  t h e  Cour t .  

A s  t o  Count V 

33. I n  November, 1985, a  CPA from The F l o r i d a  Bar a t t empted  
t o  a u d i t  t h e  r e s p o n d e n t ' s  t r u s t  account .  

34. The r e c o r d s  p rov ided  p u r s u a n t  t o  subpoena from The 
F l o r i d a  Bar were incomple te .  An e x t e n s i o n  of  t i m e  u n t i l  
December 11, 1985, was g r a n t e d  f o r  t h e  responden t  t o  produce 
them. Again,  on t h a t  d a t e  t h e  r e c o r d s  proved t o  be 
incomple te .  

35. The a u d i t ,  f i n a l l y  s t a r t e d  on December 20, 1985, 
r e v e a l e d  t h e  responden t  ' s accoun t  had been improper ly  
l a b e l e d  a s  an  escrow accoun t  i n s t e a d  of  t r u s t  accoun t  b e f o r e  
September,  1982. I n  a d d i t i o n ,  t h e r e  were o t h e r  r u l e s  
v i o l a t e d  such  a s  a  l a c k  of  q u a r t e r l y  o r  monthly 
r e c o n c i l i a t i o n s .  

3 6 .  Responden t ' s  bookkeeper d e p o s i t e d  $1,442.77 on December 
7 ,  1983,  t o  t h e  accoun t  when s h e  d i s c o v e r e d  t h e  bank b a l a n c e  
d i d  n o t  b a l a n c e  w i t h  c l i e n t  l e d g e r  c a r d s .  

37. The a u d i t  r e v e a l e d  t h a t  p r e v i o u s  t o  t h a t  d e p o s i t  a  
s h o r t a g e  of  $1,442.77 had e x i s t e d .  The s h o r t a g e  was c r e a t e d  
by c l i e n t s '  n e g a t i v e  b a l a n c e s .  Thus, some c l i e n t  f u n d s  were 
used f o r  purposes  o t h e r  t h a n  t h o s e  f o r  which t h e y  had been 
e n t r u s t e d  t o  t h e  r e s p o n d e n t ,  which caused t h e  n e g a t i v e  
b a l a n c e s .  

111. Recommendations a s  t o  whether  o r  n o t  t h e  Respondent shou ld  
be  found g u i l t y :  A s  t o  each c o u n t  o f  t h e  compla in t  I make 
t h e  f o l l o w i n g  recommendations a s  t o  g u i l t :  



As to Count I 

IV. 

Disciplinary Rule 3-104(c) by failing to exercise a 
high degree of care to assure compliance by nonlawyer 
personnel with applicable provisions of the Code of 
Professional Responsibility. 

As to Count I1 

Disciplinary Rules 6-101 (A) (1) for handling a legal 
matter which he knew or should have known he was not 
competent to handle; and 9-102(A) for failing to preserve 
the identity of the funds of a client. 

As to Count I11 

Disciplinary Rules 2-106 (A) for charging a clearly 
excessive fee; and 6-101 (A) for his failure to act 
competently. 

As to Count IV 

The following Disciplinary Rules: 1-102 (A) (4) for 
conduct involving dishonesty, fraud, deceit or 
misrepresentation in setting the value of the real property; 
6-101 (A) (3) for neglecting a legal matter entrusted to him; 
and 7-102 (A) (5) for making a false statement of law or fact 
in that he set the fictitious value of the home more than 
$17,000 over its appraised value and more than $1,500 higher 
than the market analysis value which he had received. 

As to Count V 

The following Disciplinary Rules of Article XI of The 
Florida Bar's Integration Rule and the accompanying bylaws: 
11.02(4) for using clients' funds for purposes other than 
the specific purpose for which the funds were entrusted to 
the respondent; ll.O2(4)(a) and bylaw section ll.O2(4)(c) 
2.a for failing to clearly label and designate the bank 
account as a trust account; bylaw section 11.02 (4) (c) for 
failing to make quarterly reconciliations through June 30, 
1984, and monthly reconciliations after June 30, 1984, and 
bylaw section 11.02(4) (c) 3.d for failing to authorize the 
bank to notify The Florida Bar of returned trust checks 
after June 30, 1984. 

Recommendation as to Disciplinary measures to be applied: 

I recommend the respondent be suspended from the 
practice of law for a period of three years and thereafter 



until he shall prove his rehabilitation and for an 
indefinite period until he shall pay the costs of this 
proceeding and make restitution to his clients as provided 
in Rule 3-5.l(e) of the Rules of Discipline. 

V. Personal History and Past Disciplinary Record: After the 
finding of guilty and prior to recommending discipline to be 
recommended pursuant to Rule 3-7.5 (k) (4) , I considered the 
following personal history and prior disciplinary record of 
the respondent, to wit: 

Age: 58 
Date admitted to Bar: October 23, 1975 
Prior Disciplinary convictions and disciplinary 
measures imposed therein: None 
Other: The serious nature of these charges which 
include responsibility for alteration of a 
notarization, multiple cases of neglect, 
misrepresentation to the court, making false statements 
to the court, and trust account violations make this 
recommendation for suspension appropriate. 

VI. Statement of costs and manner in which costs should be 
taxed : I find the following costs were reasonably 
incurred by The Florida Bar. 

A. Grievance Committee Level Costs 

1. Administrative Costs 
2. Transcript Costs 
3. Investigator's Expenses 
4. Auditor Expense 

B. Referee Level Costs 

1. Administrative Costs $ 150.00 
2. Transcript Costs 159.93 
3. Bar Counsel/Branch Staff Counsel 

Travel Costs $ 57.33 
4. Investigator Expenses $ 87.05 

TOTAL ITEMIZED COSTS: $3,064.27 



It is apparent that other costs have or may be incurred. It 
is recommended that all such costs and expenses together 
with the foregoing itemized costs be charged to the 
respondent, and that interest at the statutory rate shall 
accrue and be payable beginning 3 0  days after the judgment 
in this case becomes final unless a waiver is granted by the 
Board of Governors of The Florida Bar. 

Dated this day of , 1 9 8 8 .  

Copies to: 

Mr. David G. McGunegle, Bar Counsel 
Mr. Noel Robbins, Respondent 
Mr. John Berry, Staff Counsel, The Florida Bar, Tallahassee, 
Florida 3 2 3 0 1  




