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STATEMENT OF THE CASE 

This disciplinary proceeding is before this Court upon 

Respondent's Petition for Review of the Report of Referee. The 

complaint consisted of two counts, the second of which The 

Florida Bar voluntarily dismissed prior to the trial in this 

cause. [R. 131. With regard to Count I, the Referee 

recommended the Respondent be found guilty of "all allegations, 

each and everyone". [R. 1491. At least one factual finding of 

the Referee is not relevant to the issue of misconduct. 

Moreover, the Referee makes factual findings constituting 

misconduct which were not alleged by the Bar in its complaint. 

a Respondent seeks review of these factual findings on the basis 

that they were not charged in the Bar's complaint, and thus the 

Respondent was not noticed, nor could he adequately defend. 

Furthermore, the Referee makes findings of fact which were 

based exclusively upon hearsay evidence. The Respondent 

likewise seeks review of the findings so predicated. 

The Referee recommended that the Respondent be disbarred 

from the practice of law in Florida based upon the recommended 

findings of fact and recommended findings as to those 

disciplinary rules and provisions of the Integration Rule that 

were violated. The Respondent seeks review of this recommended 

discipline. 



STATEMENT OF THE FACTS 

Symbols and  a b b r e v i a t i o n s  u s e d  i n  t h i s  b r i e f  a re  as f o l l o w s :  

- - Page  o f  t r a n s c r i p t  t e s t i m o n y  t a k e n  a t  r e f e r e e  
h e a r i n g  o n  O c t o b e r  1 5 ,  1987 .  

Resp.  E X .  - - Responden t  I s  E x h i b i t  

Comp. Ex. - - C o m p l a i n a n t  I s  E x h i b i t  

Mot. R e h e a r i n g  = Motion  f o r  R e h e a r i n g  h e a r d  J a n u a r y  1 3 ,  1988 .  

The m a j o r i t y  o f  t h e  f a c t s  a l l e g e d  by The F l o r i d a  Bar i n  

i ts  c o m p l a i n t  were a d m i t t e d  by R e s p o n d e n t .  [ R .  5  - 121 .  Those  

f a c t s  a r e  s u b s t a n t i a l l y  as  f o l l o w s :  

I n  A p r i l ,  1984  Responden t  i n t r o d u c e d  Mr. Dwight ( D .  C . )  

Whee le r  t o  t h e  c o m p l a i n i n g  w i t n e s s  -- [ R .  

1 4 ,  151 .  Mr. Whee le r  was i n t e r e s t e d  i n  f i n d i n g  i n v e s t o r s  f o r  

a n  o i l  v e n t u r e  i n  which  h e  was i n v o l v e d  i n  T e x a s .  [ R .  1 5 1 .  

A f t e r  s p e a k i n g  w i t h  Mr. Whee l e r ,  Mr. -decided t o  

p a r t i c i p a t e  i n  t h i s  v e n t u r e .  [ R .  151 .  Because  Mr.- 

d i d  n o t  h a v e  t h e  $500,000.00 i n v e s t m e n t  Mr. Whee le r  r e q u e s t e d ,  

Mr.-mortgaged some P a s c o  County  p r o p e r t y  which  h e  

owned. [ R .  1 6 1 .  AS a r e s u l t  t h e r e o f ,  Mr.-borrowed 

$450,000.00.  [R .  1 9 1 .  I n i t i a l l y ,  t h e  e n t i r e  $450,000.00 was 

p l a c e d  i n t o  R e s p o n d e n t ' s  t r u s t  a c c o u n t .  [ R .  901 .  From t h a t  

amount ,  v a r i o u s  c l o s i n g  c o s t s  were p a i d  i n c l u d i n g  a f e e  p a i d  t o  

R e s p o n d e n t  f o r  h i s  work on  t h e  d e a l  and  t h e  h a n d l i n g  o f  t h e  

l o a n .  [ R .  87  a n d  Comp. Ex. 21.  A f t e r  t h e  v a r i o u s  c l o s i n g  

c o s t s  we re  p a i d ,  $339 ,267 .93  r ema ined  f o r  Mr. s u s e .  



[Comp. Ex. 21. Of that amount, $234,325.00 was earmarked for 

payment to Mr. Wheeler as Mr.-s investment in the 

referenced oil deal. [R. 20, 211. 

Within 24 hours of receipt of the mortgage funds, 

Respondent telephoned Dwight Wheeler and requested thatMr. 

Wheeler loan him $23,500.000 from the $234,325.00 amount which 

Respondent was holding for Mr. Wheeler's benefit. [R. 89, 

901. Mr. Wheeler authorized a deduction, in the amount of 

$23,500.00, as a loan to Respondent. [R. 911. On or about 

June 27 or 28, 1984 Respondent traveled to Texas to deliver to 

Dwight Wheeler the remaining $210,825.00 Respondent was 

holding. [R. 921. However, because Mr. Wheeler had loaned the 

$23,500.00 to Respondent, the receipt signed by Mr. Wheeler 

acknowledged receipt of the full $234,325.00 and thus gave Mr. 

c r e d i t  for all of the investment funds. [R. 24, 93, 

Comp. Ex. 31. Although, Respondent did not advise Mr. 

'of the loan at the time it was made, Mr.- 

was so advised by Respondent in October, 1984. [R. 1031. 

Furthermore, the affidavit of-ttached to 

Respondent's Motion for Rehearing indicates Mr. Wheeler also 

told Mr. o f  the loan. 

However, Mr. Wheeler ultimately failed to close the oil 

deal and ~ r . o s t  the $210,000.00 given to Mr. 

Wheeler for that purpose. [R. 37, 1091. Mr. Wheeler also 

caused Respondent to lose $20,000.00 for a check written on an 



a c c o u n t  c l o s e d ,  a n d  m o r e o v e r ,  R e s p o n d e n t  f i l e d  a law s u i t  

a g a i n s t  Mr. W h e e l e r  o n  a n o t h e r  o i l  d e a l  a n d  r e c e i v e d  a 

s u b s t a n t i a l  d e f a u l t  j udgment  a g a i n s t  h im.  [ R .  1111. 

A d d i t i o n a l l y ,  $40 ,500 .00  was h e l d  b y  R e s p o n d e n t  i n  h i s  

t r u s t  a c c o u n t  from t h e  m o r t g a g e  f u n d s  t o  make i n t e r e s t  p a y m e n t s  

t o w a r d s  t h e  m o r t g a g e  t a k e n  o u t  by  Mr. -on t h e  P a s c o  

C o u n t y  p r o p e r t y .  [ R .  9 8 ,  9 9 1 .  R e s p o n d e n t  made t h r e e  o f  t h e s e  

m o n t h l y  p a y m e n t s  i n  t h e  m o n t h s  o f  J u l y ,  A u g u s t  a n d  S e p t e m b e r  o f  

1 9 8 4 .  [ R .  9 9 1 .  However ,  R e s p o n d e n t  d e p o s i t e d  a c h e c k  w h i c h  

was w r i t t e n  o n  a c l o s e d  a c c o u n t  i n  t h e  amoun t  o f  $ 2 0 , 0 0 0 . 0 0  

f r o m  Dwigh t  W h e e l e r ,  a n d  a n  i n s u f f i c i e n t  f u n d s  c h e c k  i n  t h e  

amoun t  o f  $ 1 8 , 4 9 3 . 0 5  f r o m  Mr. i n t o  h i s  t r u s t  

a c c o u n t .  [ R .  6 1  - 6 3 ,  9 9  - 1 0 3 1 .  U n f o r t u n a t e l y ,  R e s p o n d e n t  

t r a n s f e r r e d  m o n i e s  o u t  o f  h i s  t r u s t  a c c o u n t  o n  b e h a l f  o f  

Mr. W h e e l e r  a n d  M r . ,  e q u i v a l e n t  t o  a n d  c o n t e m p o r a n e o u s  

w i t h  receipt  o f  t h e i r  c h e c k s ,  a n d  t h e r e f o r e  a d e f i c i t  was 

c r e a t e d .  [ R .  6 1  - 6 3 1 .  

W i t h  respect t o  t h e  C h e c k  t h e  P a r k  Bank d i d  n o t  

n o t i f y  R e s p o n d e n t  o f  i n s u f f i c i e n t  f u n d s  u n t i l  O c t o b e r  2 3 ,  1 9 8 4 ,  

n e a r l y  t h r e e  m o n t h s  a f t e r  t h e  c h e c k  h a d  b e e n  d e p o s i t e d  o n  J u l y  

2 8 ,  1 9 8 4 .  [ R .  6 2 ,  631 .  Even  The F l o r i d a  Bar  a u d i t o r  f o u n d  

s u c h  a n  o c c u r r e n c e  " u n u s u a l w .  [ R .  621 .  A c c o r d i n g l y ,  

R e s p o n d e n t  was u n a b l e  t o  make t h e  l a s t  t h r e e  i n t e r e s t  p a y m e n t s  

o n  b e h a l f  of Mr.-in t h e  a m o u n t  o f  $ 6 , 5 0 0 . 0 0 .  [R .  

9 9 1 .  L i t i g a t i o n  a g a i n s t  t h e  P a r k  Bank is s t i l l  p e n d i n g  b a s e d  



upon  t h e  B a n k ' s  f a i l u r e  t o  t i m e l y  n o t i f y  ~ e s p o n d e n t  o f  t h e  

r e t u r n e d  c h e c k  of- [R .  74 1.  S u b s e q u e n t  e f f o r t s  

t o  r e c o v e r  t h e  $20 ,000 .00  f r o m  D .  C .  W h e e l e r  were 

u n s u c c e s s f u l .  [ R .  7 2 1 .  

N o t w i t h s t a n d i n g  t h e  l o s s  o f  o v e r  $38 ,000 .00 ,  by r e a s o n  o f  

t h e s e  two b a d  c h e c k s ,  R e s p o n d e n t  r e p l a c e d  a p p r o x i m a t e l y  

$ 1 8 , 0 0 0 . 0 0 ,  a s  e v i d e n c e d  by t h e  d e f i c i t  b a l a n c e  o f  $21 ,369 .16  

when t h e  a c c o u n t  was c l o s e d  by P a r k  Bank o n  December 1 7 ,  1 9 8 4 .  

[ R .  1 1 3 ,  Comp. E x .  41 .  

The f a c t s  f u r t h e r  showed t h a t  R e s p o n d e n t  h a d  t r u s t  a c c o u n t  

p r o b l e m s  w i t h  i n c o m p l e t e  t r u s t  r e c o r d s  a n d  c o m m i n g l i n g  o f  

p e r s o n a l  a n d  c l i e n t  f u n d s .  [R. 6 4 ,  6 5 1 .  R e s p o n d e n t  e x p l a i n e d  

t h a t  t h e  t r u s t  a c c o u n t  p r o b l e m s  were e n h a n c e d  by t h e  d e a t h  o f  

h i s  a c c o u n t a n t  who n e v e r  r e t u r n e d  a l l  o f  R e s p o n d e n t ' s  t r u s t  

r e c o r d s ,  a n d  a d d i t i o n a l  l o s s  o f  r e c o r d s  i n  moving  h i s  law 

o f f i c e .  [ R .  1 0 8 1 .  



SUMMARY OF ARGUMENT 

Respondent  seeks rev iew of  t h e  R e f e r e e ' s  F i n d i n g s  of F a c t  

which were p r e d i c a t e d  s o l e l y  upon t h e  u n c o r r o b o r a t e d  h e a r s a y  

t e s t i m o n y  of Dwight ( D . C . )  Wheeler ,  a  c o n v i c t e d  f e l o n .  Mr. 

W h e e l e r ' s  t e s t i m o n y  is t h e  s o l e  t e s t i m o n y  which would i n d i c a t e ,  

i n  any f a s h i o n ,  t h a t  Respondent  m i s a p p r o p r i a t e d  t h e  f u n d s  of 

Mr. - 
A d d i t i o n a l l y ,  Respondent  seeks rev iew of  t h e  R e f e r e e ' s  

f i n d i n g  t h a t  $20,000.00 of  c l i e n t  t r u s t  f u n d  monies  were 

u t i l i z e d  f o r  R e s p o n d e n t ' s  own p u r p o s e .  Moreover ,  Respondent  

seeks r ev iew of  t h e  R e f e r e e ' s  f i n d i n g  t h a t  Respondent  f a i l e d  t o  

p r o t e c t  ~r-, i n t e r e s t  by n o t  v e r i f y i n g  t h e  e x i s t e n c e  

of a  c o n t r a c t  w i t h  A u s t i n  O i l .  The Respondent  o b j e c t s  t o  t h e s e  

l a t t e r  two f a c t u a l  f i n d i n g s  based  upon t h e  l a c k  of  " c l e a r  and 

c o n v i n c i n g  e v i d e n c e "  t o  s u p p o r t  t h e s e  f i n d i n g s  and based  upon 

t h e  f a c t  t h a t  t h e  Bar d o e s  n o t  a l l e g e  t h a t  an  a t t o r n e y / c l i e n t  

r e l a t i o n s h i p  e x i s t e d  o r  t h a t  Respondent  used  any t r u s t  monies  

f o r  h i s  own b e n e f i t .  B a s i c  due p r o c e s s  m o t i o n s  would r e q u i r e  

n o t i c e  o f  a l l e g a t i o n s  of  m i s c o n d u c t ,  p r i o r  t o  f i n d i n g s  of  

wrongdoing.  

Respondent  f u r t h e r  seeks r ev iew of  t h e  i m p o r t a n c e  and o r  

r e l e v a n c e  o f  t h e  R e f e r e e ' s  f i n d i n g  t h a t  Respondent  d i d  n o t  have 

Mr. -s p e r m i s s i o n  t o  d e d u c t  $23,500.00 from t h e  f u n d s  

t e n d e r e d  t o  Dwight Wheeler .  



Finally, Respondent seeks review of the Referee's 

recommendation of disbarment which cannot stand in light of the 

total absence of any reliable, competent evidence of 

misappropriation on part of the Respondent. The Florida Bar 

has failed to meet its burden of proving its case by clear and 

convincing evidence, and in particular, the allegation of 

conduct involving fraud, deceit and misrepresentation. 

Accordingly, the Referee's recommendation of disbarment is too 

harsh and wholly inappropriate. 



THE REFEREE ERRED I N  H I S  FINDINGS WHICH WERE BASED EXCLUSIVELY 
UPON THE HEARSAY TESTIMONY OF D.  C. WHEELER I N  THAT THE HEARSAY 
WAS TOTALLY UNRELIABLE AND UNCORROBORATED. 

The  R e f e r e e  b e l o w  f o u n d  t h a t  ' [ a l f t e r  a r r i v i n g  i n  T e x a s ,  

t h e  R e s p o n d e n t  i n f o r m e d  Mr. W h e e l e r  t h a t  h e  h a d  a c a s h i e r ' s  

c h e c k  f o r  $ 2 1 0 , 8 2 5 . 0 0  r a t h e r  t h a n  $ 2 3 4 , 8 2 5 . 0 0  d u e  t o  t h e  f a c t  

t h a t  Mr. -owed h im $23 ,500 .00  a n d  h a d  a u t h o r i z e d  him 

t o  r e d u c e  s a i d  a m o u n t  f r o m  t h e  $234,  8 2 5 . 0 0  n e t  p r o c e e d s  o f  t h e  

m o r t g a g e . '  T h i s  f i n d i n g ,  i f  u p h e l d ,  c o n s t i t u t e s  t h e  o n l y  

c o n d u c t  i n v o l v i n g  " f r a u d ,  d e c e i t  and  m i s r e p r e s e n t a t i o n "  i n  t h e  

case b e l o w .  

T h i s  f i n d i n g  was v e h e m e n t l y  d e n i e d  by R e s p o n d e n t  a t  t r i a l  

a n d  t h e  o n l y  e v i d e n c e  i n  s u p p o r t  o f  t h i s  f i n d i n g  was t h e  

t e s t i m o n y  o f  B a r  i n v e s t i g a t o r ,  E r n e s t  K i r s t e i n .  

Mr. K i r s t e i n  t e s t i f i e d ,  o v e r  t h e  o b j e c t i o n  o f  R e s p o n d e n t ' s  

c o u n s e l ,  t h a t  h e  c a l l e d  a man named Dwigh t  W h e e l e r  i n  O d e s s a ,  

T e x a s  a n d  spoke t o  h im a b o u t  t h i s  case. [ R .  1 2 5 1 .  Mr. 

K i r s t e i n  h a d  n e v e r  p r e v i o u s l y  s p o k e n  w i t h  Mr. W h e e l e r .  [ R .  

1 2 5 1 .  Mr. K i r s t e i n  r e l a t e d  t h a t  Mr. W h e e l e r  c l a i m e d  t o  h a v e  

a c c e p t e d  $ 2 1 0 , 8 2 5 . 0 0 ,  i n s t e a d  o f  $234 ,325 .00  b e c a u s e  R e s p o n d e n t  

s t a t e d  ~ r .  m o w e d  t h e  d i f f e r e n c e  t o  R e s p o n d e n t .  [ R .  

1 2 8 1 .  Despite r e c e i v i n g  t h e  lesser a m o u n t ,  Mr. W h e e l e r  

a c k n o w l e d g e d  s i g n i n g  a r ece ip t  f o r  $ 2 3 4 , 3 2 5 . 0 0 ,  w h i c h  e v e n  Mr. 

a g r e e d  " n e v e r  made s e n s e w .  [ R .  5 0 1 .  



C o n v e r s e l y ,  R e s p o n d e n t  t e s t i f i e d  t h a t  Mr. W h e e l e r  

a c c e p t e d  t h e  l esser  amount  of $210,825.00,  b e c a u s e  Mr. W h e e l e r  

a g r e e d  t o  l o a n  $23,500.00 t o  R e s p o n d e n t ,  s o  t h a t  R e s p o n d e n t  

c o u l d  s a t i s f y  a l o a n  o b l i g a t i o n ,  and  t h a t  was why t h e  r e c e i p t  

showed c r e d i t  f o r  $234,325.00.  The l o a n  was f r o m  Mr. Whee le r  

and  n o t  f r o m  f u n d s  o f  Mr.- [R .  24 ,  9 3 ,  Comp. Ex. 31 .  

The R e f e r e e  o b v i o u s l y  d i s c a r d e d  t h e  s w o r n  t e s t i m o n y  o f  

R e s p o n d e n t  a n d  a c c e p t e d  Mr. W h e e l e r ' s  h e a r s a y  s t a t e m e n t s  as  

f a c t  i n  f i n d i n g  R e s p o n d e n t  g u i l t y  o f  c o n d u c t  i n v o l v i n g  f r a u d ,  

d e c e i t  and  m i s r e p r e s e n t a t i o n ,  n o t w i t h s t a n d i n g  t h e  o b v i o u s  

i n c o n s i s t e n c y  b e t w e e n  Mr. W h e e l e r ' s  h e a r s a y  e x p l a n a t i o n  a n d  t h e  

r e c e i p t  a c k n o w l e d g i n g  t h e  t e n d e r  o f  t h e  $234,325.00.  

Even more d i s c o n c e r t i n g  i s  t h e  f a c t  t h a t  t h e  R e f e r e e  

a c c e p t e d  Mr. W h e e l e r ' s  a l l e g e d  s t a t e m e n t s  as  f a c t  d e s p i t e  t h e  

f a c t  t h a t  Mr. W h e e l e r  b i l k e d  Mr. -out o f  $210,825.00;  

d e s p i t e  t h e  f a c t  t h a t  Mr. W h e e l e r  is s e r v i n g  20 y e a r s  i n  t h e  

T e x a s  P e n i t e n t i a r y  f o r  numerous  c o u n t s  o f  t h e f t  i n  a n  o i l  and 

g a s  v e n t u r e ;  [R.  1 3 3 1 ,  d e s p i t e  t h e  f a c t  t h a t  t h e  p r o s e c u t o r  who 

c o n v i c t e d  Mr. W h e e l e r  b e l i e v e d  Mr. W h e e l e r  c o m m i t t e d  p e r j u r y  

d u r i n g  h i s  c r i m i n a l  t r i a l ;  [ M o t i o n  R e h e a r i n g ] ,  d e s p i t e  

t h e  f a c t  t h a t  two T e x a s  R a n g e r s ,  a n  FBI A g e n t ,  a n  e x - D e p a r t m e n t  

of  P u b l i c  S a f e t y  I n t e l l i g e n c e  O f f i c e r ,  a n d  a n  o i l  f i e l d  t h e f t  

i n v e s t i g a t o r  w i t h  t h e  T e x a s  R a i l r o a d  Commiss ion a l l  t e s t i f i e d  

a t  Mr. w h e e l e r ' s  t r i a l  t h a t  h i s  r e p u t a t i o n  f o r  t r u t h  a n d  



veracity was so bad that Mr. Wheeler was not worthy of belief; 

[Motion Rehearing], despite the fact that Samuel S. Duffey a 

Sarasota lawyer provided a statement under oath that he knew 

Mr. Wheeler and that Mr. Wheeler's reputation for truth and 

veracity is "very poor and his general reputation is that of a 

dishonest, deceitful, fraudulent individual"; [Motion 

Rehearing], despite the fact that Mr. Duffey further swore that 

he believes Mr. Wheeler "is vindictive against lawyers in 

general, and Mr. DeSerio in particularw; [Motion Rehearing], 

(emphasis added), and despite the fact that Mr. Wheeler refused 

to sign an affidavit prepared by The Florida Bar which set 

forth those statements The Florida Bar sought to introduce 

• through the testimony of Mr. Kirstein. [R. 131 - 1331. 

Respondent acknowledges that Integration Rule 11.06(3)(a) 

characterizes the proceedings below as "neither civil or 

criminal but is a quasi-judicial administrative procedurew. 

Moreover, this Honorable Court has previously held that "in 

disciplinary proceedings, the referee is not bound by 

technical rules of evidencen. State v. Dawson, 111 So.2d 427 

(Fla. 1959). More recently, this Court has reiterated that 

holding in The Florida Bar v. Vannier, 498 So.2d 896 (Fla. 

1986). In Vannier, the hearsay evidence admitted was 

predominantly documents seized by the FBI and the court there 

found "that the hearsay in question was adequately 

authenticated and its reliability established. - Id. at 898. 



Clearly this Court has decided that although hearsay is 

admissible, the reliability of the hearsay must be weighed 

carefully. In fact, this Court will dismiss a disciplinary 

case involving a recommendation of disbarment wherein the 

hearsay is unreliable. State v. Junkin, 89 So.2d 481. (Fla. 

1956). 

Although there is a dearth of further case law in attorney 

disciplinary matters on the subject of the application of the 

hearsay rules of evidence, reference to other administrative 

proceedings and the case law relative thereto further supports 

Respondent's position. First, Section 120.58 of the Florida 

Statutes is a   or ti on of the Administrative Procedure Act and - 
reads in pertinent part: 

"[hlearsay evidence may be used for the purpose of 
supplementing or explaining other evidence, but it 
shall not be sufficient in itself to support a 
finding unless it would be admissible over objection 
in civil actions." 

Second, the counts of this state have held that, in 

administrative proceedings, the hearsay rule should not be 

totally abandoned. In Jones v. City of Hialeah, 294 So.2d 686, 

687 (Fla. 3rd D.C.A. 1974), the court opined that "we do not 

agree with the conclusion that hearsay is strictly admissible 

in a quasi-judicial administrative hearing called to determine 

whether or not an individual is entitled to keep his job". 



The c o u r t  f u r t h e r  p r o c l a i m e d  t h a t :  

"whe the r  o r  n o t  h e a r s a y  s h o u l d  b e  p e r m i t t e d  a t  a  
p a r t i c u l a r  a d m i n i s t r a t i v e  h e a r i n g  b o i l s  down t o  a  
q u e s t i o n  of  fundamen ta l  f a i r n e s s .  And, w h i l e  i n  o u r  
s t a t e  t e c h n i c a l  r u l e s  of e v i d e n c e  c l e a r l y  do n o t  a p p l y  i n  
t h e  same s e n s e  b e f o r e  a d m i n i s t r a t i v e  t r i b u n a l s  a s  t h e y  do  
i n  c o u r t s ,  w e  do n o t  t h i n k  t h e  h e a r s a y  r u l e  ough t  t o  be  
t o t a l l y  d i s c a r d e d ,  p a r t i c u l a r l y  i n  c a s e s  when i n d i v i d u a l s  
a r e  t h r e a t e n e d  w i t h  s e r i o u s  d e p r i v a t i o n s ,  s u c h  a s  l o s s  of 
job .  a t  688. 

The c o u r t  i n  J o n e s ,  was a c c o r d i n g  t h e s e  p r o t e c t i o n s  t o  

p o l i c e  o f f i c e r s  t h r e a t e n e d  w i t h  t h e  l o s s  of t h e i r  j obs .  

S u r e l y ,  t h e  t h r e a t e n e d  l o s s  of a  l i v e l i h o o d  e s t a b l i s h e d  t h r o u g h  

7  y e a r s  of  h i g h e r  e d u c a t i o n  and  s i x t e e n  y e a r s  of  p r a c t i c e  

d e s e r v e s  t h e  same modest  p r o t e c t i o n s .  [ R . 7 8 ] .  

The p r o p e r  r u l e  t h u s  e s t a b l i s h e d ,  t h i s  c o u r t  s h o u l d  now 

c o n s i d e r  whe the r  t h e  h e a r s a y  t e n d e r e d  is s u f f i c i e n t l y  r e l i a b l e  

s o  a s  t o  n o t  v i o l a t e  n o t i o n s  of fundamen ta l  f a i r n e s s .  The 

f e d e r a l  c o u r t s  have  c o n s i d e r e d ,  i n t e r  a l i a ,  t h e  f o l l o w i n g  

f a c t o r s  i n  w e i g h i n g  t h e  r e l i a b i l i t y  of  h e a r s a y ;  t h e  i d e n t i t y  of  

t h e  h e a r s a y  d e c l a r a n t ,  whe the r  h e  h a s  a  mo t ive  f o r  u n t r u t h  o r  

b i a s ,  whe the r  t h e  h e a r s a y  is  c o r r o b o r a t e d ,  whe the r  t h e  

s t a t e m e n t s  a r e  w r i t t e n ,  s i g n e d  and sworn a s  opposed t o  b e i n g  

o r a l ,  anonymous o r  unsworn, and t h e  c r e d i b i l i t y  of  t h e  w i t n e s s  

t e s t i f y i n g  t o  t h e  h e a r s a y .  R i c h a r d s o n  v .  P e r a l e s ,  462 U.S. 

389, 9 1  S.Ct .  1420 ( 1 9 7 1 ) ,  Calhoun v .  B a i l a r ,  ( 9 t h  C i r .  1 9 8 0 ) ,  

626 F.2d 145 ,  1 4 9 .  



In the case at bar, the hearsay declarant is a convicted 

felon who made oral, unsworn statements with, according to the 

affidavit of Samuel Duffey, Esquire, a motive to be 

untruthful. Additionally, the statements were totally 

uncorroborated and the declarant reputation for truth and 

veracity is beyond horrendous. One would indeed require an 

uncommonly fertile imagination to dream up a scenario fraught 

with less reliability. Accordingly, the Referee's findings of 

fact which are predicated upon the hearsay testimony of D. C. 

Wheeler cannot be upheld. 



THE REFEREE'S FINDING THAT MR. -DID NOT AUTHORIZE 
RESPONDENT TO TAKE $23,500.00 ASSUMES A RESPONSIBILITY THAT D I D  
NOT EXIST AND THUS I S  NOT A FACTUAL FINDING CONSTITUTING 
MISCONDUCT . 

The R e f e r e e  be low f o u n d  t h a t  'Mr.-did n o t  

a u t h o r i z e  R e s p o n d e n t  t o  t a k e  $23,500 . O O  f r o m  t h e  $234,500.00 

e n t r u s t e d  t o  R e s p o n d e n t w .  T h i s  f i n d i n g  assumes t h a t  R e s p o n d e n t  

needed  Mr. -s p e r m i s s i o n ,  a n  a s s u m p t i o n  n o t  s u p p o r t e d  

by t h e  c o m p e t e n t ,  r e l i a b l e  e v i d e n c e  i n  t h e  r e c o r d .  

Review of t h e  r e c o r d  r e v e a l s  t h a t  on  or  a b o u t  J u n e  26,  

1 9 8 4 ,  Mr. R e s p o n d e n t  a n d  o f f i c i a l s  o f  Metro Mor tgage  

met t o  close t h e  l o a n  o n  t h e  m o r t g a g e  on t h e  P a s c o  C o u n t y  

p r o p e r t y .  [R.  4 5 ,  4 6 ,  8 8 ,  8 9 ,  Comp. E x .  21. A t  t h a t  time, Mr. 

Whee le r  was c a l l e d  t o  i n f o r m  him t h a t  $500,000.00 was n o t  

a v a i l a b l e ,  b u t  o n l y  $234,325.00.  [ R .  4 7 , 8 8 1 .  B e c a u s e  Mr. 

Whee le r  r e p r e s e n t e d  t h a t  h e  h a d  a l r e a d y  p a i d  t h e  money needed  

t o  s t a r t  t h e  d e a l ,  [R .  8 9 1 ,  h e  a g r e e d  t o  a c c e p t  t h e  lesser  sum 

o f  $234,325.00.  

W i t h i n  24 h o u r s ,  R e s p o n d e n t  s p o k e  t o  Dwight  W h e e l e r  a g a i n ,  

t h i s  time f r o m  The P a r k  Bank i n  C l e a r w a t e r .  [ R .  891 .  

R e s p o n d e n t  r e q u e s t e d  a l o a n  o f  $23,500.00 f r o m  Dwight W h e e l e r  

f rom t h e  money h e l d  by R e s p o n d e n t  f o r  Mr. W h e e l e r ' s  b e n e f i t .  

[R .  891 .  Mr. W h e e l e r  a g r e e d  t o  l o a n  R e s p o n d e n t  t h e  r e q u e s t e d  

sum f r o m  t h e  f u n d s  R e s p o n d e n t  h e l d .  A t  t h a t  time, t h e  f u n d s  

were Mr. W h e e l e r ' s  t o  d o  w i t h  a s  h e  p l e a s e d ,  so  l o n g  as Mr. 



w a s  given proper credit towards the oil deal already 

funded by Mr. Wheeler. Of course, the receipt reflected, and 

all involved believed that Mr. -got this credit. [R. 

931. 

Accordingly, based upon the foregoing, authorization from 

Mr.-was neither necessary nor proper as the funds 

were reimbursement to Mr. Wheeler for the investment he claimed 

he had made. 

Interestingly, even counsel for The Florida Bar admits 

that the funds were Mr. Wheeler's to loan in the following 

exchange with Respondent during cross-examination. 

BY MS. MAHON: 

Q. Why did you not - if Mr. Wheeler had agreed to loan 
you twenty-three thousand five hundred dollars, why 
did you not issue the full check of two hundred and 
thirty-four thousand three hundred and twenty-five 
dollars to Mr. Wheeler, and then have Mr. Wheeler 
issue you the money, whether it be by check or cash? 

A. I could have done that, but I asked him if I could 
do it the other way when I was at the bank. That's 
exactly what I asked him. 

Q. DO you know - 

A. He said yes. 

Q. Do you know whether that is a proper distribution of 
client funds? 

A. I don't know why it wouldn't be. 

It is obvious from the preceding colloquy that Bar Counsel 

believes that the transaction would have been proper if 

Respondent had handed Mr. Wheeler the full amount, only to have 



Mr. Whee le r  hand back $23,500.00.  However, f o r  Responden t  t o ,  

w i t h  c o n s e n t ,  d e d u c t  t h e  $23,500.00 o n e  d a y  p r i o r  t o  d e l i v e r i n g  

t h e  f u n d s ,  is somehow, i m p r o p e r .  Responden t  r e s p e c t f u l l y  

s u g g e s t s  t h a t  t h i s  s h o r t s i g h t e d  a p p r o a c h  by Bar C o u n s e l ,  p l a c e s  

f o rm  o v e r  s u b s t a n c e ,  a n d  is  a b s o l u t e l y  i l l o g i c a l .  

T h e r e f o r e ,  t h e  R e f e r e e ' s  f i n d i n g  t h a t  Mr. -s 

p e r m i s s i o n  was n e c e s s a r y  is  i n c o r r e c t  and  Bar C o u n s e l  

a p p a r e n t l y  a g r e e s .  The f i n d i n g  t h a t  ~r.-did n o t  

a u t h o r i z e  t h e  d e d u c t i o n  is t r u e  enough ,  b u t  i r r e l e v a n t .  



THE REFEREE ERRED I N  FINDING THAT RESPONDENT APPLIED $ 2 0 , 0 0 0 . 0 0  
I N  CLIENT FUNDS TO H I S  OWN PURPOSE, I N  THAT SAID FINDING WAS 
NOT SUPPORTED BY CLEAR AND CONVINCING EVIDENCE AND RESPONDENT 
WAS NOT EVEN CHARGED WITH SUCH MISUSE I N  THE COMPLAINT 
VIOLATING RESPONDENT'S RIGHT TO PROCEDURAL DUE PROCESS. 

I n  h i s  r e p o r t  t h e  R e f e r e e  f i n d s  t h a t  b a s e d  u p o n  

R e s p o n d e n t ' s  t e s t i m o n y ,  " R e s p o n d e n t  u t i l i z e d  a minimum o f  

$ 2 0 , 0 0 0 . 0 0  o f  c l i e n t  t r u s t  m o n i e s  f o r  h i s  own p u r p o s e  a n d  n o t  

f o r  t h e  p u r p o s e  i n  w h i c h  t h e  money was e n t r u s t e d  t o  h i m " .  T h i s  

f i n d i n g  is f l a t l y  w r o n g  a n d  u n s u p p o r t e d  b y  t h e  e v i d e n c e  b e l o w .  

I n  r e a c h i n g  t h e  c o n c l u s i o n  a b o v e  t h e  R e f e r e e  r e l i e s  upon  

t h e  t e s t i m o n y  o f  R e s p o n d e n t  w h e r e i n  R e s p o n d e n t  e x p l a i n s  a c h e c k  

h e  r e c e i v e d  f r o m  Mr. W h e e l e r  d e p o s i t e d  o n  A u g u s t  2 5 ,  1 9 8 4  t o  b e  

a p p l i e d  t o  a b u s i n e s s  v e n t u r e  i n v o l v i n g  "The  P h o n e  Book" .  [ R .  

6 1 ,  9 9 ,  1 0 0 ,  1 1 8 1 .  Upon r e c e i p t  o f  Mr. W h e e l e r ' s  $ 2 0 , 0 0 0 . 0 0  

c h e c k ,  R e s p o n d e n t  d i s b u r s e d  f u n d s  i n  a n  e q u a l  amoun t  t o  Thomas 

~ o l i t z ,  t h e  same d a y .  [ R .  6 1 ,  9 9 ,  1 1 8 1 .  C l e a r l y ,  t h e  f u n d s  

were a p p l i e d  t o  t h e i r  i n t e n d e d  p u r p o s e  t o  p a y  b u s i n e s s  e x p e n s e s  

o f  "The  P h o n e  Book" .  [ R .  1 0 0 ,  1 1 8 1 .  U n f o r t u n a t e l y ,  o n  

S e p t e m b e r  1 0 ,  1 9 8 4  t h e  c h e c k  o f  Mr. W h e e l e r  was r e t u r n e d  

" a c c o u n t  c l o s e d "  a n d  t h e  f u n d s  n e v e r  r e p l a c e d  b y  Mr. W h e e l e r .  

[ R .  6 1 1 .  

A t  wors t ,  R e s p o n d e n t  i m p r u d e n t l y  i s s u e d  a t r u s t  c h e c k  f o r  

t h e  p u r p o s e  t h e  f u n d s  were e n t r u s t e d ,  i . e .  b u s i n e s s  e x p e n s e s  o f  

"The  P h o n e  Book" .  Had t h a t  c h e c k  c l e a r e d  t h e r e  w o u l d  h a v e  b e e n  

n o  p r o b l e m .  I n  f a c t ,  t h e  p r e s e n t  R u l e s  R e g u l a t i n g  The  F l o r i d a  

B a r  a l low t h e  d i s b u r s e m e n t  o f  t r u s t  f u n d s  f r o m  c e r t a i n  d e p o s i t s  



o f  u n c o l l e c t e d  f u n d s  t h u s ,  r e c o g n i z i n g  t h e  n e e d  f o r  e x p e d i t i o u s  

d i s b u r s e m e n t .  R u l e  5 - 1 . 1 ( 3 ) ( £ ) ,  R u l e s  R e g u l a t i n g  T r u s t  

A c c o u n t s .  However ,  R e s p o n d e n t ' s  e r ro r  i n  d i s b u r s i n g  t r u s t  

f u n d s  o n  t h e  u n c o l l e c t e d  f u n d s  o f  a n o t h e r  c h e c k  d o e s  n o t  

c o n s t i t u t e  a n  a f t e r  t h e  f a c t  d e t e r m i n a t i o n  t h a t  h e  u s e d  s u c h  

f u n d s  f o r  h i s  own p u r p o s e  when t h e  d e p o s i t  c h e c k  is r e t u r n e d .  

The  R e f e r e e ' s  f i n d i n g  t h a t  R e s p o n d e n t  u s e d  $ 2 0 , 0 0 0 . 0 0  f o r  

h i s  own p u r p o s e  w i t h  r e f e r e n c e  t o  "The  P h o n e  Bookn  is f u r t h e r  

o b j e c t i o n a b l e  d u e  t o  t h e  f a c t  t h a t  The  F l o r i d a  Bar makes n o  

a l l e g a t i o n  o f  s u c h  m i s u s e  i n  i t s  c o m p l a i n t .  I n  f a c t ,  The  

F l o r i d a  B a r ' s  c o m p l a i n t  makes  n o  m e n t i o n  o f  R e s p o n d e n t ' s  

p a r t i c i p a t i o n  i n  t h e  P h o n e  Book v e n t u r e ,  Mr. W h e e l e r ' s  

$ 2 0 , 0 0 0 . 0 0  c h e c k ,  o r  a n y  o t h e r  a l l e g a t i o n  w h i c h  w o u l d  p u t  

R e s p o n d e n t  o n  n o t i c e  a n d  a f f o r d  h im a m e a n i n g f u l  o p p o r t u n i t y  t o  

d e f e n d  s u c h  a c h a r g e  t o  a v o i d  o r  r e f u t e  t h i s  f a c t u a l  f i n d i n g .  

The  Supreme  C o u r t  o f  t h e  U n i t e d  S t a t e s  h a s  r e c o g n i z e d  t h a t  

a n  a c c u s e d  a t t o r n e y  is  " e n t i t l e d  t o  p r o c e d u r a l  d u e  p r o c e s s ,  

w h i c h  i n c l u d e s  f a i r  n o t i c e  o f  t h e  c h a r g e n .  I n  Re R u f f a l o ,  390  

U.S. 5 4 4 ,  8 8  S . C t .  1 2 2 2  ( 1 9 6 8 ) .  I n  R u f f a l o ,  t h e  a c c u s e d  was 

c h a r g e d  b y  t h e  O h i o  Bar  w i t h  a t w e l v e  c o u n t  c o m p l a i n t  a n d  a f t e r  

h e a r i n g  t h e  t e s t i m o n y  o f  t h e  a c c u s e d  a 1 3 t h  c h a r g e  was a d d e d .  

R u f f  a10 was f o u n d  g u i l t y  o f  s e v e n  c o u n t s  i n c l u d i n g  c h a r g e  

number  1 3 .  The  a c c u s e d  was d i s b a r r e d  i n  O h i o ,  a n d  b a s e d  o n  

t h a t  f i n d i n g ,  t h e  c o u r t  o f  A p p e a l s  o r d e r e d  h i s  d i s b a r m e n t  i n  

f e d e r a l  c o u r t  as  w e l l .  I n  o v e r t u r n i n g  t h e  f e d e r a l  d i s b a r m e n t  



t h e  Supreme C o u r t  found  t h a t  t h e  a c c u s e d  had no n o t i c e  t h a t  

c h a r g e  1 3  "would b e  c o n s i d e r e d  a  d i s b a r m e n t  o f f e n s e  u n t i l  a f t e r  

h e  . . . had t e s t i f i e d  a t  l e n g t h  on a l l  m a t e r i a l  f a c t s  

p e r t a i n i n g  t o  t h i s  p h a s e  of t h e  c a s e " .  - I d  a t  500.  The C o u r t  

f u r t h e r  d e c l a r e d :  

The c h a r g e  m u s t  b e  known when t h e  p r o c e e d i n g s  commence. 
They become a  t r a p  when a f t e r  t h e y  a r e  underway, t h e  
c h a r g e s  a r e  amended on t h e  b a s i s  o f  t e s t i m o n y  of t h e  
a c c u s e d .  a t  551. 

The c a s e  a t  b a r  is  i d e n t i c a l  e x c e p t  t h a t  a f t e r  Respondent  

t e s t i f i e d  The F l o r i d a  Bar ' s  " b a i t  and s w i t c h "  p r o s e c u t i o n  is 

e v e n  more o f f e n s i v e  i n  t h a t  no a t t e m p t  was made t o  amend t h e  

c h a r g e .  I n s t e a d  Bar Counse l  a r g u e d  f o r  a f i n d i n g  of  mi sconduc t  

w i t h o u t  amendment. [ R .  1 3 7 ,  1381 .  

I n  t h e  words of  Judge  Edwards,  t h e  d i s s e n t i n g  v o i c e  i n  t h e  

R u f f a l o  case i n  t h e  C o u r t  of A p p e a l s ,  " [ S l u c h  p r o c e d u r a l  

v i o l a t i o n  of  due p r o c e s s  would n e v e r  p a s s  muster i n  any  normal  

c i v i l  o r  c r i m i n a l  l i t i g a t i o n " .  [Id, a t  5501. For  t h e  

f o r e g o i n g  r e a s o n s  t h e  R e f e r e e ' s  f i n d i n g s  w i t h  r e f e r e n c e  t o  t h e  

"Phone Booku v e n t u r e  m u s t  be  o v e r t u r n e d .  



THE REFEREE ERRED I N  HIS F I N D I N G  THAT RESPONDENT FAILED TO 
PROTECT MR. -S INTEREST I N  THAT THERE WAS A LACK OF 
CLEAR AND CONVINCING EVIDENCE AND THE FLORIDA BAR D I D  NOT SO 
CHARGE RESPONDENT WITH A DUTY ON MR. -S BEHALF. 

The Referee found t h a t  "Respondent was t o  p ro tec t  Mr. 

-s i n t e r e s t "  and f a i l e d  t o  do s o  " i n  t h a t  he did not 

ve r i fy  the  ex i s t ence  of a cont rac t  w i t h  A u s t i n  O i l " .  [Report 

of Referee a t  31. 

The problem w i t h  t h i s  f inding  is twofold. F i r s t ,  

Respondent t e s t i f i e d  a t  g r e a t  length a s  t o  h i s  e f f o r t s  t o  

confirm the  exis tence  of the  o i l  dea l .  [ R .  93-95]. T h i s  

included a t r i p  t o  the  o i l  wel l s ,  inspect ion of the  "run" 

t i c k e t s ,  and prodding of Mr. Wheeler f o r  the signed agreement. 

[ R .  93, 951. Unfortunately,  l a t e r  developments showed Mr. 

Wheeler t o  be a flim-flam man. 

Second, The Flor ida  Bar once again did not charge him w i t h  

the  r e s p o n s i b i l i t y  of p ro tec t ing  ~r.-s i n t e r e s t ,  nor 

do they a l l e g e  an a t t o r n e y / c l i e n t  r e l a t ionsh ip .  A s  discussed 

i n  t he  preceding argument, t h i s  is v i o l a t i v e  of Respondent's 

procedural due process r i g h t s  and another example of The 

Florida Bar charging one v i o l a t i o n  and proving another.  

For the  s t a t e d  reasons,  the Referee 's  f inding  w i t h  respect  

t o  Respondent's f a i l u r e  t o  p ro tec t  Mr. s i n t e r e s t  

cannot be upheld. 



THE REFEREE'S RECOMMENDATION OF DISBARMENT I S  INAPPROPRIATE 
BASED ON THE LACK OF EVIDENCE SHOWING CONVERSION OF CLIENT 
FUNDS OR MISAPPROPRIATION. 

The  R e f e r e e  recommended t h a t  R e s p o n d e n t  b e  d i s b a r r e d  f r o m  

t h e  p r a c t i c e  o f  law i n  F l o r i d a  b a s e d  u p o n  h i s  f i n d i n g s  o f  

f a c t .  [ R e p o r t  o f  R e f e r e e  a t  4 1 .  B e c a u s e  t h e  f i n d i n g s  o f  t h e  

R e f e r e e  c a n n o t  b e  u p h e l d  r e g a r d i n g  a v i o l a t i o n  o f  D i s c i p l i n a r y  

R u l e  1 - 1 0 2 ( A ) ( 4 ) ,  a n d  b e c a u s e  t h e r e  was n o  e v i d e n c e  t o  s u p p o r t  

t h e  f i n d i n g  t h a t  R e s p o n d e n t  c o n v e r t e d  c l i e n t  f u n d s  t o  h i s  own 

u s e  a s  d i s c u s s e d  e a r l i e r  h e r e i n ,  t h i s  r e c o m m e n d a t i o n  c a n n o t  b e  

i m p o s e d .  

W i t h o u t  a f i n d i n g  o f  c o n v e r s i o n  o r  c o n d u c t  i n v o l v i n g  

" f r a u d ,  d e c e i t  or  m i s r e p r e s e n t a t i o n ,  t h e  e v i d e n c e  a g a i n s t  

R e s p o n d e n t  e s s e n t i a l l y  showed  i n a d e q u a t e  t r u s t  r e c o r d s ,  

c o m m i n g l i n g  o f  c l i e n t  a n d  p e r s o n a l  f u n d s ,  a n d  t h e  i s s u a n c e  o f  

t r u s t  c h e c k s  o n  u n c o l l e c t e d  f u n d s .  T h i s  C o u r t  h a s  p r e v i o u s l y  

t r e a t e d  s i m i l a r  c o n d u c t  i n  a much more l e n i e n t  a n d  more 

a p p r o p r i a t e  f a s h i o n ,  t h a n  d i s b a r m e n t .  

I n  The  F l o r i d a  B a r  v .  H o r n e r ,  356 So.2d  2 9 2  ( F l a .  1 9 7 8 ) ,  

t h e  a c c u s e d  a t t o r n e y  was f o u n d  t o  h a v e  c o m m i n g l e d  a n d  u s e d  

c l i e n t  f u n d s  w i t h  t h e  c l i e n t ' s  c o n s e n t .  M o r e o v e r ,  t h e  c o n d u c t  

was f o u n d  t o  b e  w i t h o u t  w i l f u l  i n t e n t i o n  t o  d e f r a u d  t h e  c l i e n t  

or  i m p r o p e r l y  u s e  c l i e n t  f u n d s .  G i v e n  t h e s e  f a c t s ,  t h e  c o u r t  

i m p o s e d  a p u b l i c  r e p r i m a n d  a g a i n s t  Mr. H o r n e r .  



I n  The  F l o r i d a  Bar v .  N o r t o n ,  5 1 0  So.2d  290 ( F l a .  1 9 8 7 1 ,  

t h e  r e s p o n d e n t  i s s u e d  a c h e c k  t o  t h e  c l e rk ' s  o f f i c e  w h i c h  was 

d i s h o n o r e d  f o r  i n s u f f i c i e n t  f u n d s  t r i g g e r i n g  a n  a u d i t  o f  h i s  

t r u s t  a c c o u n t .  The  a u d i t  r e v e a l e d  t h a t  N o r t o n  d e p o s i t e d  t h e  

c l i e n t  t r u s t  f u n d s  i n t o  t h e  t r u s t  a c c o u n t  o f  a n o t h e r  a t t o r n e y ;  

t h a t  h e  i s s u e d  c h e c k s  a g a i n s t  u n c o l l e c t e d  f u n d s ,  t h a t  h e  f a i l e d  

t o  m a k e  r e q u i r e d  t r u s t  r e c o n c i l i a t i o n s ;  t h a t  h e  f a i l e d  t o  k e e p  

a n  a c c u r a t e  r u n n i n g  b a l a n c e  o r  m a i n t a i n  a c c u r a t e  l e d g e r  c a r d s  

r e f l e c t i n g  r e c e i p t s  a n d  d i s b u r s e m e n t s  o f  t r u s t  f u n d s .  

The  N o r t o n  c o u r t  h e l d  t h a t  a p u b l i c  r e p r i m a n d  w i t h  two  

y e a r s  p r o b a t i o n  was a p p r o p r i a t e  d i s c i p l i n e .  

I n  a n o t h e r  v e r y  r e c e n t  case, t h i s  c o u r t  i m p o s e d  a p u b l i c  

r e p r i m a n d  a n d  t h r e e  y e a r s  p r o b a t i o n  o n  f a c t s  s imi lar  y e t  more  

e g r e g i o u s  t h a n  t h e  case a t  b a r .  I n  The  F l o r i d a  Bar v s .  B l o c k ,  

5 0 0  So .2d  5 2 9 ,  ( F l a .  1 9 8 7 )  t h e  a c c u s e d  a t t o r n e y  t o o k  r e c e i p t  o f  

$20 ,000 .00  i n  c l o s i n g  p r o c e e d s  o n  b e h a l f  o f  a c l i e n t .  C o n t r a r y  

t o  h i s  i n s t r u c t i o n s  t o  d e p o s i t  t h e  f u n d s  i n t o  t h e  c l i e n t ' s  

money market a c c o u n t  o n c e  c l e a r e d ,  B l o c k  t r a n s f e r r e d  t h e  f u n d s  

i n t o  h i s  C a l i f o r n i a  a c c o u n t .  The  c h e c k  e v e n t u a l l y  w r i t t e n  t o  

h i s  c l i e n t  was d i s h o n o r e d  f o r  i n s u f f i c i e n t  f u n d s .  A s u b s e q u e n t  

a u d i t  r e v e a l e d  " t e c h n i c a l  a n d  s u b s t a n t i v e  t r u s t  a c c o u n t i n g  



F i n a l l y ,  i n  a n o t h e r  r e c e n t  case, The F l o r i d a  Bar  v s .  

H e s t o n ,  5 0 1  So.2d 597 ( F l a .  1 9 8 7 ) ,  H e s t o n  was f o u n d  t o  h a v e  

commingled  p e r s o n a l  a n d  t r u s t  f u n d s ;  f a i l e d  t o  make a n y  

m a n d a t e d  bank o r  c l i e n t  r e c o n c i l i a t i o n s ;  p o o r  m a i n t e n a n c e  o f  

t r u s t  b o o k s  a n d  r e c o r d s ,  a n d  p o o r  p o l i c i e s  a n d  p r o c e d u r e s  w i t h  

r e g a r d  t o  h i s  t r u s t  a c c o u n t ;  f a i l e d  t o  g i v e  w r i t t e n  

a u t h o r i z a t i o n  t o  h i s  bank  t o  n o t i f y  The  F l o r i d a  B a r  o f  

d i s h o n o r e d  ( a b s e n t  bank e r r o r )  d u e  t o  i n s u f f i c i e n t  or  

u n c o l l e c t e d  f u n d s ;  a n d  f i n a l l y  h a d  a t r u s t  a c c o u n t  s h o r t a g e  o f  

$7 ,305 .18 .  

The c o u r t  i n  H e s t o n  f o u n d  t h a t  " t h e  m a j o r i t y  o f  t h e  

a p r o b l e m s  r e s u l t e d  f r o m  p o o r  s u p e r v i s i o n  a n d  p o o r  

r e c o r d - k e e p i n g w ,  a n d  imposed  a p u b l i c  r e p r i m a n d  c o u p l e d  w i t h  

two y e a r s  p r o b a t i o n ,  r e q u i r i n g  a C .P .A. ' s  q u a r t e r l y  a f f i d a v i t  

r e f l e c t i n g  c o m p l i a n c e  w i t h  t r u s t  a c c o u n t i n g  r u l e s  a n d  

p r o c e d u r e s .  

The case b e l o w  is  s imi la r  t o  H o r n e r  i n  t h a t  c o m m i n g l i n g  

c l i e n t  a n d  a t t o r n e y  f u n d s  o c c u r r e d .  M o r e o v e r ,  as  i n  N o r t o n ,  

r e s p o n d e n t  i s s u e d  c h e c k s  a g a i n s t  u n c o l l e c t e d  f u n d s ,  a n d  k e p t  

i n a d e q u a t e  t r u s t  r e c o r d s .  However ,  R e s p o n d e n t  r e s p e c t f u l l y  

s u g g e s t s  t h a t  t h e  f a c t s  o f  H e s t o n  a re  m o s t l y  c l o s e l y  a l i g n e d  t o  

t h e  f a c t s  a t  b a r .  B o t h  H e s t o n  a n d  R e s p o n d e n t  commingled  f u n d s  

a n d  k e p t  i n c o m p l e t e  t r u s t  r e c o r d s .  M o r e o v e r ,  t h e  a u d i t  

c o n d u c t e d  b y  The F l o r i d a  Bar  r e v e a l e d  t r u s t  s h o r t a g e s  by  e a c h ,  

a p p r o x i m a t e l y  $7 ,000 .00  b y  H e s t o n  a n d  $21 ,000 .00  b y  

R e s p o n d e n t .  A l t h o u g h ,  H e s t o n  made r e s t i t u t i o n  i m m e d i a t e l y  upon  



completion of the  a u d i t ,  Respondent has been f i n a n c i a l l y  unable 

t o  do so.  [ R .  1 1 7 1 .  Respondent was and is  w i l l i n g  t o  pay the  

money borrowed from Mr. wheeler, t o  ~r.-as well  a s  

the money held t o  make i n t e r e s t  payments a s  he becomes able .  

I t  would seem u n j u s t  t h a t  Respondent receive more than a  publ ic  

reprimand because he lacked the  immediate a b i l i t y  t o  replace 

the  funds as  i n  Heston. 

T h i s  Cour t ' s  scope of review of recommendation of 

d i s c i p l i n e  is broader than i ts  review power of f ind ings  of 

f a c t .  The F lo r ida  Bar v. I n g l i s ,  So.2d 38 (F la .  1985) .  The 

r e f e r e e ' s  recommendation was based upon, i n  l a r g e  p a r t ,  

un re l i ab le  evidence and misapprehension of the f a c t s .  

Addit ional ly ,  the  Referee improperly considered Respondent's 

' r e fusa l  t o  acknowledge wrongful nature of conductm. [Report 

of Referee a t  4 1 .  See e .g . ,  The Flor ida  Bar v. Lipman, 497 

So.2d 1165 (F la .  1986) .  

T h i s  Court has s t a t e d  the purposes of a t torney  d i s c i p l i n e  

a r e  th ree fo ld ;  p ro tec t ion  of the publ ic ,  maintaining the 

i n t e g r i t y  of the Bar, and insur ing  f a i r n e s s  t o  the  accused 

a t to rney .  The Flor ida  Bar v. R u b i n ,  362 So.2d 1 2  (F la .  1978).  

I n  the  backdrop of the  case a t  bar ,  it is c lea r  t h a t  the publ ic  

needed p ro tec t ion  only from Dwight Wheeler, a s  Mr.- 

Mr. -and Respondent now w i l l  a t t e s t .  The i n t e g r i t y  of 

the Bar w i l l  not be maintained, nor would it be f a i r  t o  

Respondent t o  uphold disbarment based upon unre l i ab le  evidence 

and " b a i t  and swi tchn prosecution techniques which v i o l a t e  

fundamental due process not ions.  

- 2 4 -  



Accordingly, Respondent respectfully suggests that a 

public reprimand with a term of probation is the most 

appropriate discipline. Additionally, the Court should require 

monthly or quarterly affidavits from a Certified Public 

Accountant stating that Respondent's trust account is in 

compliance with all requirements of the Rules Regulating The 

Florida Bar. 



CONCLUSION 

The reliable evidence below shows the Respondent did not 

comply with minimum trust account standards as set forth in the 

Integration Rule of The Florida Bar. In addition, Respondent 

disbursed trust account checks on uncollected funds, and 

commingled personal and client funds. The Complainant 

attempted to prove misappropriation through the hearsay 

testimony of their "starw witness, D. C. Wheeler, a convicted 

felon, and thru "hide the ballw prosecution which was violative 

of Respondent's procedural due process rights. This Court has 

previously scolded The Florida Bar for unresponsible 

prosecution of errant attorneys and demanded that The Florida 

Bar "turn square cornersw in attorney disciplinary matters. 

The Florida Bar v. Rubin, 362 So.2d 12, 16 (Fla. 1978). 

This Court should uphold the Referee's findings only 

insofar as they are supported by "clear and convincing 

evidencew. The Florida Bar v. Wagner 212 So.2d 770 (1968). As 

delineated above, such misconduct is deserving of a public 

reprimand and this Court should so rule. 
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