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PREFACE 

T h i s  i s  an  a p p e a l  f rom a  f i n a l  o r d e r  of t h e  F l o r i d a  P u b l i c  

S e r v i c e  Commission ( O r d e r  No. 1 7 4 4 3 ;  i s s u e d  A p r i l  21 ,  1987 i n  

PSC D o c k e t  No. 860881-TL) ,  d e n y i n g  US S p r i n t  Communica t ions  

Company an  o p p o r t u n i t y  t o  be heard  p r i o r  t o  implementing a  change 

i n  t h e  t h e n - e f f e c t i v e  a c c e s s  s e r v i c e  t a r i f f s  of Sou the rn  B e l l .  

US S p r i n t ' s  s u b s t a n t i a l  i n t e r e s t s  were t h e r e b y  a d v e r s e l y  a f f e c t e d  

w i t h o u t  a f f o r d i n g  US S p r i n t  c r i t i c a l  p r o c e d u r a l  d u e  p r o c e s s  

p r o t e c t i o n s  mandated by F l o r i d a  S t a t u t e s  c h a p t e r s  120  and  364 .  

J u r i s d i c t i o n  v e s t s  i n  t h i s  H o n o r a b l e  C o u r t  p u r s u a n t  t o  

A r t i c l e  V, s e c t i o n  3 ( b )  ( 2 )  of t h e  F l o r i d a  C o n s t i t u t i o n ,  F l o r i d a  

S t a t u t e s  s e c t i o n s  120.68 (1) and 364.381 (1985) ,  and Rule 9.030(a)- 

(1) ( B )  ( ii) of t h e  F l o r i d a  Rules  of A p p e l l a t e  Procedure .  

F o r  c o n v e n i e n t  r e f e r e n c e ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  

t o  a s  t h e y  a p p e a r e d  b e f o r e  t h e  P u b l i c  S e r v i c e  Commiss ion ,  and  

t h e  f o l l o w i n g  symbols and a b b r e v i a t i o n s  may a l s o  b e  used ,  v iz . :  

F l o r i d a  P u b l i c  S e r v i c e  Commission - Commission o r  PSC 

US S p r i n t  Communications Company - US S p r i n t  

Sou the rn  B e l l  Telephone & Telegraph  Company - Southern  B e l l  

Record on Appeal - (R- ) 

A p p e l l a n t ' s  Appendix - (A- ) 



STATEMENT OF CASE AHD FACTS 

Long d i s t a n c e  c a r r i e r s ,  s u c h  a s  US S p r i n t ,  may o n l y  p r o v i d e  

s e r v i c e  t o  i n d i v i d u a l  c u s t o m e r s  by  u t i l i z i n g  t h e  f a c i l i t i e s  

of l o c a l  e x c h a n g e  t e l e p h o n e  c o m p a n i e s ,  s u c h  a s  S o u t h e r n  B e l l ,  

t o  o r i g i n a t e  and  t e r m i n a t e  a  c a l l .  On J a n u a r y  1, 1 9 8 4 ,  t h e  

PSC implemented  a  Sou the rn  B e l l  t a r i f f  ( h e r e i n a f t e r  t h e  " January  

1984 t a r i f f w )  governing t h e  t e rms  and c o n d i t i o n s  of  t h i s  a c c e s s  

s e r v i c e .  One p r o v i s i o n  of t h i s  t a r i f f  i n c l u d e d  d i s c o u n t s  (known 

a s  p r o r a t e  c r e d i t s )  i n  charges paid by t h o s e  long d i s t a n c e  t e l e p h o n e  

c o m p a n i e s  t h a t  r e s o l d  wide a r e a  t e l e p h o n e  s e r v i c e  (WATS) . S i n c e  

J a n u a r y  1, 1 9 8 4 ,  US S p r i n t  r e l i e d  on and a c t e d  i n  a c c o r d a n c e  

w i t h  t h e  r e l e v a n t  p r o v i s i o n s  o f  t h i s  t a r i f f  i n  o r d e r i n g  and  

o b t a i n i n g  a c c e s s  s e r v i c e s .  1 

On J u n e  11, 1 9 8 6 ,  S o u t h e r n  B e l l  f i l e d  w i t h  t h e  Commission 

proposed r e v i s i o n s  ( R - 1 )  ( h e r e i n a f t e r  t h e  "June 1986 submiss ion" )  

t o  e l i m i n a t e  c o m p l e t e l y  a l l  p r o r a t e  c r e d i t  p r o v i s i o n s  p r e v i o u s l y  

i n c l u d e d  i n  t h e  January  1984 t a r i f f  . 
On J u l y  24 1 9 8 6 ,  t h e  F l o r i d a  A s s o c i a t i o n  o f  C o n c e r n e d  

Telephone Companies (FACT) f i l e d  a  mot i o n  o p p o s i n g  B e l l  s J u n e  

1986  s u b m i s s i o n  (R-20) . S o u t h e r n  B e l l  responded i n  o p p o s i t i o n  

t o  t h e  FACT m o t i o n  on August  4 ,  1986  ( R - 2 5 ) .  US S p r i n t  t o o k  

no a c t i o n  a t  t h a t  j u n c t u r e  s i n c e ,  under  t h e  a p p l i c a b l e  s t a t u t e s ,  

l ~ h e  Commission h a s  modif ied  t h e  a c c e s s  t a r i f f  a t  s e v e r a l  p o i n t s  
between 1984 and 1986. A l t h o u g h  t h e  s u b s t a n c e  o f  s u c h  c h a n g e s  
i s  n o t  r e l e v a n t  t o  t h e  i n s t a n t  a c t i o n ,  it is i m p o r t a n t  t o  n o t e  
t h a t  e a c h  o f  t h e s e  t a r i f f  c h a n g e s  w e r e  made e i t h e r  w i t h  t h e  
b e n e f i t  of h e a r i n g s ,  a s  proposed agency a c t i o n s ,  o r  by s t i p u l a t i o n  
of t h e  a f f e c t e d  p a r t i e s .  



t h e  Commission c o u l d  o n l y  a p p r o v e ,  suspend ,  o r  r e j e c t  t h e  B e l l  

t a r i f f , 2  a n y  o f  which  a c t i o n s  would h a v e  b e e n  a c c e p t a b l e  t o  

US S p r i n t  because  such a c t i o n  would have  p l a c e d  a l l  o f  t h e  l o n g  

d i s t a n c e  companies on a n  e q u a l  f o o t i n g .  

The Commission f o r m a l l y  c o n s i d e r e d  t h e  J u n e  1986 submiss ion  

a t  i ts  September 1 6 ,  1986 Agenda Conference .  A t  t h a t  c o n f e r e n c e ,  

t h e  C o m m i s s i o n  v o t e d  t o  r e j e c t  t h e  J u n e  1986  s u b m i s s i o n  a n d  

i n s t r u c t e d  S o u t h e r n  B e l l  t o  s u b m i t  a  new t a r i f f  t o  r e t a i n  t h e  

p r o r a t e  c r e d i t  f o r  o n l y  one t y p e  of l o c a l  a c c e s s  s e r v i c e  ( F e a t u r e  

Group A)  . 3  On September 25, 1986, B e l l  submi t t ed  i t s  new t a r i f f  

t o  t h e  Commission t h e r e b y  e l i m i n a t i n g  t h e  c r e d i t  p r e v i o u s l y  

a v a i l a b l e  t o  US S p r i n t  a s  a  u s e r  of F e a t u r e  Group B, but r e t a in ing  

t h e  c r e d i t  f o r  i t s  c o m p e t i t o r s  who u s e  F e a t u r e  G r o u p  A. US 

S p r i n t  d i d  n o t  move t o  i n t e r v e n e  a t  t h i s  t i m e  s i n c e  t h e  company 

was  e n t i t l e d  t o  r e l y  upon t h e  C o m m i s s i o n ' s  o r d e r  t o  p r o v i d e  

a  c l e a r  p o i n t  of e n t r y  i n t o  t h e  a d m i n i s t r a t i v e  p r o c e s s .  

On O c t o b e r  1, 1986, t h e  Commission S t a f f  " a d m i n i s t r a t i v e l y "  

approved Sou the rn  B e l l ' s  new t a r i f f ,  e f f e c t i v e  t h a t  d a t e  (A-12) .  

Then,  f i v e  d a y s  l a t e r ,  t h e  Commission i s s u e d  i t s  o r d e r ,  Order 

2 s  364.05, F l a .  S t a t .  (1985) .  

3 ~ h e  c o n n e c t i o n s  w i t h  t h e  l o c a l  exchange companies a r e  d e s i g n a t e d  
a s  F e a t u r e  Groups A, B,  C ,  and D.  Long d i s t a n c e  c a r r i e r s  o t h e r  
t h a n  A T & T  u s e  f e a t u r e  g r o u p s  A ,  B ,  and  D ;  o n l y  AT&T u s e s  C .  
US S p r i n t  d i d  n o t  o b j e c t  t o  t h e  a c r o s s - t h e - b o a r d  e l i m i n a t i o n  
o f  t h e  p r o r a t e  c r e d i t  f o r  a l l  a c c e s s  f e a t u r e  g roups .  US S p r i n t  
d o e s ,  however, o b j e c t  t o  and wish  t o  be  h e a r d  on t h e  u n i l a t e r a l  
e l i m i n a t i o n  o f  t h e  p r o r a t e  c r e d i t  f o r  F e a t u r e  Group B s e r v i c e  
which u n f a i r l y  and d i s p r o p o r t  i o n a l l y  d i s a d v a n g e s  US S p r i n t  v i s  
a  v i s  i t s  c o m p e t i t o r s .  



No. 16687 (R-29; A-8), embodying t h e  a c t i o n  t a k e n  a t  t h e  September 

1 6 ,  1986 Agenda C o n f e r e n c e .  C o n s i s t e n t  w i t h  t h e  Agenda v o t e ,  

t h e  o r d e r  s imply  r e j e c t e d  t h e  June  1986 submiss ion  and i n s t r u c t e d  

S o u t h e r n  B e l l  t o  s u b m i t  a  new t a r i f f .  However ,  t h e  b e l a t e d  

o r d e r  d i d  n o t  s p e c i f y  when t h e  new t a r i f f  was t o  b e  f i l e d  o r  

become e f f e c t i v e ,  d i d  n o t  a u t h o r i z e  t h e  S t a f f  t o  a p p r o v e  o r  

make e f f e c t i v e  t h e  new t a r i f f ,  and d i d  n o t  c o n t a i n  t h e  s t a t e m e n t s  

r e q u i r e d  by t h e  s t a t u t e  t o  g i v e  a d v e r s e l y  a f f e c t e d  p a r t i e s  n o t i c e  

of h e a r i n g  o r  a p p e l l a t e  r i g h t s . 4  

When US S p r i n t  d i s c o v e r e d  t h a t  a  new t a r i f f  was n o t  o n l y  

f i l e d  b u t  a p p r o v e d  and  i m p l e m e n t e d  p r i o r  t o  t h e  i s s u a n c e  o f  

t h e  o r d e r ,  US S p r i n t  t i m e l y  f i l e d  an  a l t e r n a t i v e  p e t i t i o n  f o r  

h e a r i n g  o r  r e c o n s i d e r a t i o n  on October  22 ,  1986  (R-33) .  By t h i s  

p e t i t i o n  US S p r i n t  sugges ted  two methods under which t h e  Commission 

c o u l d  have  c u r e d  t h e  p l a i n  p r o c e d u r a l  d e f i c i e n c i e s  of i t s  a c t i o n :  

(1) t h e  C o m m i s s i o n  c o u l d  t r e a t  t h e  O c t o b e r  6 ,  1986  o r d e r  a s  

a  p r o p o s e d  a g e n c y  a c t i o n  ( P A A ) ,  w h i c h  u n d e r  Commission r u l e s  

p r o v i d e s  a  s u b s t a n t i a l l y  a f f e c t e d  p a r t y  a n  o p p o r t u n i t y  f o r  a  

h e a r i n g ,  o r ;  ( 2 )  t h e  Commiss ion  c o u l d  r e c o n s i d e r  t h e  o r d e r ,  

immedia te ly  suspend t h e  new t a r i f f ,  and se t  t h e  m a t t e r  f o r  hearing 

under  t h e  r e q u i s i t e  s t a t u t o r y  p r o c e d u r e s  f o r  implement ing  t a r i f f  

c h a n g e s .  E i t h e r  of  t h e s e  methods would have a f f o r d e d  US S p r i n t  

i t s  n o t i c e  and o p p o r t u n i t y  f o r  h e a r i n g .  

4§  120.59(4)  F l a .  S t a t .  (1985) .  

-4- 



Although a  r e q u e s t  f o r  h e a r i n g  i s  r equ i r ed  t o  be "granted 

o r  d e n i e d  w i t h i n  1 5  d a y s  of r e c e i p t , " 5  t h e  Commission took no 

a c t i o n  on US S p r i n t ' s  r e q u e s t  f o r  ove r  f i v e  m o n t h s .  I n  t h e  

i n t e r i m ,  US S p r i n t  f i l e d  a  r eques t  f o r  o r a l  argument in  an attempt 

t o  b r ing  t h e  p r o c e d u r a l  p o s t u r e  of t h e  m a t t e r  s q u a r e l y  b e f o r e  

t h e  Commission (R-45) . 
A t  t h e  March 31,  1987 Agenda C o n f e r e n c e ,  t h e  Commission 

voted t o  deny US S p r i n t ' s  A l t e r n a t i v e  P e t i t i o n  f o r  Hea r ing  o r  

R e c o n s i d e r a t  i o n ,  a l o n g  w i t h  S p r i n t  I s  o r a l  argument  r e q u e s t ,  

wi thout  providing US S p r i n t  an oppor tun i ty  t o  speak a t  t h e  Agenda 

C o n f e r e n c e .  On A p r i l  21,  1987 ,  t h e  Commission i s s u e d  Order  

No. 17443 m e m o r i a l i z i n g  i t s  a c t i o n  (R-53; A - 1 ) .  T h i s  a p p e a l  

fol lowed. 

5 s  120.57 (1) (b )  ( I ) ,  F la .  S t a t .  (1985) . 
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SUHMARY OF ARGUHENT 

T h e  Commiss ion  h a s  m a t e r i a l l y  r e v i s e d  t h e  r a t e s  p a i d  by 

US S p r i n t  under  t h e  J a n u a r y  1 9 8 4  a c c e s s  t a r i f f  t h e r e b y  p l a c i n g  

US S p r i n t  a t  a  s e r i o u s  and c o s t l y  economic competitive disadvantage. 

The  J a n u a r y  1 9 8 4 ,  Commiss ion-approved t a r i f f  had b e e n  r e l i e d  

on  f o r  o v e r  two-and-one-ha l f  y e a r s .  A c h a n g e  i n  t h i s  t a r i f f  

cannot be l e g a l l y  implemented by PSC f i a t ,  where a f f e c t e d  p a r t i e s ,  

who b y  PSC r u l e  m u s t  p u r c h a s e  t h e s e  a c c e s s  s e r v i c e s  under  t h a t  

t a r i f f ,  a r e  d e n i e d  m e a n i n g f u l  n o t i c e  and  a n  o p p o r t u n i t y  t o  b e  

h e a r d  p r i o r  t o  a l t e r i n g  t h e  t a r i f f .  Such f a i l u r e  t o  a b i d e  by 

b a s i c  s t a t u t o r y  and j u d i c i a l  d i r e c t i v e s  c o n s t i t u t e s  a  m a t e r i a l  

d e p a r t u r e  from t h e  e s s e n t i a l  r e q u i r e m e n t s  of t h e  law and j u s t i f i e s  

r e v e r s a l  .6 

The f a c t u a l  c o n t e x t  w i t h i n  which t h i s  case a r i s e s  is c r u c i a l  

t o  a n  u n d e r s t a n d i n g  o f  t h e  d e f i c i e n c i e s  c o m p l a i n e d  o f  w h i c h  

f o r m  t h e  b a s i s  o f  t h i s  a p p e a l :  i n  December 1983 t h e  Commission 

i s s u e d  a n  o r d e r  which  US S p r i n t  a n d  S o u t h e r n  B e l l  i n t e r p r e t e d  

a s  p r o v i d i n g  p r o r a t e  c r e d i t s  f o r  a l l  i n f e r i o r  a c c e s s  c o n n e c t i o n s  

used i n  conjunction with resold WATS; i n  J a n u a r y  1984 t h e  Commission 

approved a  t a r i f f  which d i d  e x a c t l y  t h a t ;  from 1984 u n t i l  October  

1986, US Spr in t  and t h e  o t h e r  long d i s t a n c e  c a r r i e r s  were compelled 

t o  a b i d e  by and d i d  r e l y  on such t a r i f f  p r o v i s i o n s  f o r  o b t a i n i n g  

access i n  F l o r i d a ;  i n  J u n e  1986  S o u t h e r n  B e l l  p r o p o s e d  a  new 

6 ~ o r  t h e  s t a n d a r d  of  r e v i e w  f o r  PSC o r d e r s ,  see ,  f o r  example, 
A u s t i n  T u p l e r  T r u c k i n q ,  I n c .  v .  Hawkins,  377 S o . 2 d  6 7 9 ,  6 8 1  
( F l a .  1 9 7 9 ) ,  and F l o r i d a  Gas Co. v .  Hawkins ,  372 So.2d 1 1 1 8 ,  
1121  ( F l a .  1 9 7 9 ) .  



t a r i f f  p r o v i s i o n  t o  e l i m i n a t e  a l l  such p r o r a t e  c r e d i t s ;  US S p r i n t  

had n o t i c e  of t h a t  proposed r e v i s i o n  and d i d  n o t  o b j e c t  t o  i t s  

a p p r o v a l ,  r e j e c t i o n ,  o r  s u s p e n s i o n ;  on S e p t e m b e r  1 6 ,  1986 t h e  

Commission vo ted  t o  r e j e c t  S o u t h e r n  B e l l ' s  p r o p o s e d  t a r i f f  and  

o r d e r e d  t h a t  a  new t a r i f f  b e  f i l e d  t o  e l i m i n a t e  some o f  t h e  

p r o r a t e  c r e d i t s  and n o t  o t h e r s ;  t h i s  new t a r i f f  was f i l e d  on  

S e p t e m b e r  2 5 ,  1986 and  a d m i n i s t r a t i v e l y  a p p r o v e d  by t h e  PSC 

S ta f f  on October I ,  1986, f i v e  days  b e f o r e  i s s u a n c e  of t h e  w r i t t e n  

o r d e r  r e q u i r i n g  t h e  t a r i f f  f i l i n g ;  a n d ,  US S p r i n t ' s  a t t e m p t  

t o  obta in  a  h e a r i n g  on t h e  p a r t i a l  d e l e t i o n  of some of t h e  c r e d i t s  

was summarily den ied  over  f i v e  months l a t e r .  

Up t o  t h e  p o i n t  where i t  r e j e c t e d  t h e  June  1986 submiss ion ,  

t h e  Commission a c t e d  a p p r o p r i a t e l y .  When, however, i t  p e r m i t t e d  

t h e  new t a r i f f  t o  become e f f e c t i v e  w i t h o u t  g i v i n g  a  s u b s t a n t i a l l y  

a f f e c t e d  p a r t y  an  o p p o r t u n i t y  t o  o b j e c t ,  t h e  Commission v i o l a t e d  

t h e  d u e  p r o c e s s  p r o t e c t i o n s  embodied  i n  c h a p t e r s  1 2 0  and  364 

of t h e  Flor ida  S ta tu tes .  The Commission c o u l d  e a s i l y  have complied 

w i t h  t h e s e  e s s e n t i a l  r e q u i r e m e n t s  by:  ( a )  s i m p l y  d i r e c t i n g  

t h e  f i l i n g  o f  a  new t a r i f f  and a l l o w i n g  t h e  s t a t u t o r y  n o t i c e  

p e r i o d  t o  o p e r a t e  n o r m a l l y ;  ( b )  p r o p e r l y  waiving t h e  s t a t u t o r y  

p e r i o d ;  o r ,  (c)  n o t i c i n g  i t s  i n t e n t  a s  a  proposed a g e n c y  a c t i o n .  

A l l  o f  t h e s e  a l t e r n a t i v e  p r o c e d u r e s  a r e  w e l l  e s t a b l i s h e d  i n  

t h e  s t a t u t e s  o r  t h e  PSC1s  r u l e s .  Y e t  t h e r e  was n o  a t t e m p t  t o  

c u r e  t h e  d e f e c t i v e  p r o c e d u r e ,  e v e n  when a d v i s e d  o f  a t  l e a s t  

two of t h e s e  m e t h o d s  b y  US S p r i n t  i n  i t s  P e t i t i o n  f o r  H e a r i n g  

o r  R e c o n s i d e r a t  i o n .  



T h i s  a c t i o n  a l s o  v i o l a t e d  two b a s i c  l e g a l  d o c t r i n e s  d e s i g n e d  

t o  e n s u r e  d u e  p r o c e s s .  F i r s t ,  t h e  Commission d e t e r m i n e d  t h e  

s u b s t a n t i a l  i n t e r e s t s  o f  US S p r i n t  w i t h o u t  p r o v i d i n g  a  c l e a r  

p o i n t  of e n t r y  i n t o  t h e  a d m i n i s t r a t i v e  p r o c e s s  b e f o r e  t a k i n g  

f i n a l  a c t i o n .  S e c o n d ,  t h e  Commission a c t e d  i n  d i r e c t  v i o l a t i o n  

of t h e  doc t r ine  of a d m i n i s t r a t i v e  f i n a l i t y  by u n i l a t e r a l l y  changing 

a  t a r i f f  p r e v i o u s l y  e f f e c t i v e  f o r  a l m o s t  t h r e e  y e a r s  w i t h o u t  

p r o v i d i n g  a  h e a r i n g  o p p o r t u n i t y .  

The  e f f e c t  o f  t h e  C o m m i s s i o n ' s  f a i l u r e  t o  a b i d e  by t h e s e  

p r e c e p t s  i s  d r a m a t i c a l l y  d e m o n s t r a t e d  by  t h e  economic  i m p a c t  

on US S p r i n t ,  which was sudden ly  p l a c e d  a t  a  s e r i o u s  c o m p e t i t i v e  

d i s a d v a n t a g e  v i s - a - v i s  t h o s e  c a r r i e r s  a b l e  t o  r e t a i n  t h e  c r e d i t  

u n d e r  t h e  new t a r i f f .  The C o m m i s s i o n ' s  f a i l u r e  t o  acknowledge 

o r  employ i m p o r t a n t  and  a p p l i c a b l e  d u e  p r o c e s s  p r o t e c t  i o n s ,  

a s  e v i d e n c e d  b y  t h e  PSC ' s  f l a t  d e n i a l  o f  US S p r i n t ' s  r e q u e s t s  

t o  b e  h e a r d ,  c o n s t i t u t e s  a  c l e a r  and  u n a c c e p t a b l e  d e p a r t u r e  

f r o m  t h e  e s s e n t i a l  r e q u i r e m e n t s  of  l a w ,  w a r r a n t i n g  r e v e r s a l  

and v o i d i n g  of t h e  t a r i f f  i n i t i o .  



ARGUMENT 

POINT I 

THE COMMISSION ILLEGALLY CHANGED TARIFF RATES I N  
DEROGATION OF THE NOTICE REQUIREMENTS MUDATED 

BY FLORIDA STATUTES SECTION 364.05. 

T h e  C o m m i s s i o n ' s  a c t i o n  b e l o w  f a i l e d  t o  comply  w i t h  t h e  

c l e a r  s t a t u t o r y  m a n d a t e  t h a t  " n o  c h a n g e  s h a l l  b e  made i n  a n y  

r a t e "  f i l e d  w i t h  t h e  Commiss ion  " e x c e p t  a f t e r  60 d a y s 1  n o t i c e n  

u n l e s s  t h e  n o t i c e  p e r i o d  i s  e x p r e s s l y  waived by Commission order.6 

S p e c i f i c a l l y ,  t h e  PSC r e j e c t e d  a June 1 9 8 6  S o u t h e r n  B e l l  t a r i f f  

s u b m i s s i o n  a n d  t h e n  a p p r o v e d  a new, l a t e r  t a r i f f  s u b m i s s i o n  

o n l y  s i x  d a y s  a f t e r  f i l i n g ,  b e f o r e  i s s u a n c e  o f  a n  o r d e r ,  a n d  

w i t h o u t  a n  e x p r e s s  waiver  of t h e  s t a t u t o r y  n o t i c e  p e r i o d .  These 

s e r i o u s  t r a n s g r e s s i o n s  r e n d e r  t h e  new Commission i m p l e m e n t e d  

t a r i f f  i l l e g a l  & i n i t i o  under  e x i s t i n g  s t a t u t o r y  and d e c i s i o n a l  

l a w .  The C o m m i s s i o n l s  o r d e r s  a p p r o v i n g  t h e s e  a c t i o n s  s h o u l d  

be  r e v e r s e d  and t h e  s t a t u s  quo a n t e  r e i n s t a t e d .  

The  F l o r i d a  L e g i s l a t u r e  h a s  e s t a b l i s h e d  a s  a  fundamenta l  

r u l e  t h a t  a  t e l e p h o n e  company " s h a l l  f i l e  w i t h  t h e  Commission 

and  s h a l l  p r i n t  a n d  k e e p  o p e n  t o  p u b l i c  i n s p e c t i o n "  s c h e d u l e s  

( i .e . ,  t a r i f f s )  s e t t i n g  f o r t h  a l l  r a t e s  t o  b e  c h a r g e d  f o r  t h e  

u t i l i t y ' s  s e r v i c e s . 7  Once f i l e d  w i t h  t h e  Commission, a l l  i n i t i a l  

r a t e s  o r  changes  t o  e x i s t i n g  r a t e s  r e q u i r e  a  60 d a y  p u b l i c  n o t i c e  

6 s  3 6 4 . 0 5 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) .  

7 s  3 6 4 . 0 4 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) .  



p e r i o d  b e f o r e  t h e  r a t e s  may go i n t o  e f f e c t . 8  T h i s  p e r i o d  e n a b l e s  

t h e  Commission t o  r e v i e w  t h e  t a r i f f  s u b m i s s i o n  t o  e n s u r e  t h a t  

i t  i s  " f a i r ,  j u s t ,  r e a s o n a b l e ,  and s u f f i c i e n t .  n 9  Moreover, t h i s  

n o t i c e  p e r i o d  a l l o w s  a f f e c t e d  p e r s o n s  t h e  o p p o r t u n i t y  t o  r e v i e w  

a  t a r i f f  s u b m i s s i o n  a n d ,  i n  c o n j u n c t i o n  w i t h  c h a p t e r  1 2 0 ,  t o  

be  g i v e n  a n  o p p o r t u n i t y  t o  be  h e a r d  on t h e  proposed t a r i f f  p r i o r  

t o  implementa t ion .  

When a  t a r i f f  i s  s u b m i t t e d ,  t h e  Commission h a s  t h r e e  o p t i o n s  

u n d e r  t h i s  s t a t u t e : l O  I t  may e i t h e r  a b s t a i n  f rom a c t i o n ,  i n  

which c a s e  t h e  t a r i f f  t a k e s  e f f e c t  a u t o m a t i c a l l y  a f t e r  t h e  60 

d a y s  a b s e n t  a  p r o t e s t ;  it may r e j e c t  t h e  t a r i f f ;  o r  t h e  Commission 

"may w i t h h o l d  i t s  c o n s e n t n  t o  a l l  o r  p a r t  o f  t h e  t a r i f f ,  i n  

w h i c h  case t h e  s t a t u t e  p r o v i d e s  a n  e l a b o r a t e  p r o c e s s  l e a d i n g  

t o  t h e  u l t i m a t e  a p p r o v a l  o r  w i t h d r a w a l  o f  t h e  s u s p e n d e d  t a r i f f  

w i t h i n  a  set  t i m e  from f i l i n g . l l  

I n  a p p l y i n g  t h i s  s t a t u t o r y  scheme t o  t h e  p r e s e n t  c a s e ,  

it is c l e a r  t h a t  t h e  October  1986 t a r i f f  was l e g a l l y  a  new t a r i f f .  

F i r s t ,  b y  i t s  own o r d e r  t h e  Commission f l a t l y  r e j e c t e d  Southern  

85 3 6 4 . 0 5 ( 1 ) ,  F l a .  S t a t .  (1985) .  

9§ 364.03(1)  , F l a .  S t a t .  (1985) .  

l O ~ h e  C o m m i s s i o n l s  o t h e r  a l t e r n a t i v e s  a r e  d i s c u s s e d  a t  P o i n t s  
I1 and I11 below. 

ll§ 364.05, F l a .  S t a t .  (1985) . "This  package survives  t h e  adoption 
of t h e  new A d m i n i s t r a t i v e  Procedures  A c t .  See s e c t i o n  120 .72(3)  , 
F l o r i d a  S t a t u t e s . "  F l o r i d a  I n t e r c o n n e c t  T e l .  Co. v .  F l o r i d a  
P u b l i c  S e r v i c e  Commln, 342 So.2d 811, 814 ( F l a .  1 9 7 6 ) .  



B e l l ' s  J u n e  1 9 8 6  t a r i f f  s u b m i s s i o n . 1 2  S e c o n d ,  S o u t h e r n  B e l l  

d i d  n o t  submi t  s u b s t i t u t e  p a g e s  t o  t h e  Commiss ion ,  b u t  r a t h e r  

a n  e n t i r e l y  new t a r i f f  package.  1 3  T h i r d ,  t h e  Commission processed 

t h i s  submiss ion  a s  a  new t a r i f f ,  ass igning  it a  new t a r i f f  number.14 

C o n s e q u e n t l y ,  when t h e  Commiss ion  d i r e c t e d  S o u t h e r n  B e l l  t o  

" f i l e  a  r e v i s i o n "  t o  t h e  J a n u a r y  1 9 8 4  e f f e c t i v e  t a r i f f , 1 5  a  

new s t a t u t o r y  n o t i c e  p e r i o d  a t t a c h e d  and must b e  compl ied  w i t h .  

The  c o u r t s  h a v e  c o n s i s t e n t l y  t r e a t e d  t h e  s t a t u t o r y  n o t i c e  

p e r i o d  a s  a n  i n v i o l a b l e  command. I n  t h e  Boyd c a s e , l 6  w h i c h  

i s  d i r e c t l y  on p o i n t  w i t h  t h e  i n s t a n t  i s s u e ,  t h e  F i r s t  D i s t r i c t  

C o u r t  r e v e r s e d  a  new t a r i f f  r a t e  i m p l e m e n t e d  b y  a n  o r d e r  o f  

t h e  Commiss ion  r e n d e r e d  o n l y  t h r e e  d a y s  a f t e r  t h e  t a r i f f  w a s  

f i l e d .  T h e  d i s p o s i t i v e  f a c t  i n  t h e  case was  t h a t  t h e r e  had  

n e v e r  been a h e a r i n g  on t h e  new t a r i f f  and t h e  Commission a l lowed  

t h e  r a t e  i n c r e a s e  t o  t a k e  e f f e c t  before  t h e  running of t h e  s t a t u t o r y  

n o t  ice p e r i o d  . I 7  

l a o r d e r  No. 16687,  a t  3  (R-31; A-10). 

1 5 0 r d e r  No. 16687,  a t  3  (R-31; A- ) . 
1 6 ~ o y d  v .  S o u t h e a s t e r n  T e l .  Co. , 105 So.2d 889 ( F l a .  1st DCA 1958) 
(A-27), c e r t .  d i s c h a r q e d ,  114  So.2d 1 ( F l a .  1959)  (A-34). 

1 7 1 d .  a t  893  (A-31) .  A t  t h a t  t ime,  s e c t i o n  364 .05  p r o v i d e d  a  
3 0 d a y s  n o t i c e  p e r i o d .  



The i m p o r t a n c e  o f  t h e  n o t i c e  p e r i o d  was a l s o  acknowledged 

by t h i s  Cour t  i n  F l o r i d a  1 n t e r c o n n e c t . l 8  I n  t h a t  case t h e  Flor ida  

Interconnect  Telephone Company c la imed t h e  Commission had approved 

a Sou the rn  B e l l  t a r i f f  w i t h o u t  n o t i c e ,  an o p p o r t u n i t y  f o r  hearing, 

o r  t h e  o t h e r  i n c i d e n t s  of due  p r o c e s s  r e q u i r e d  by t h e  s t a t u t e s .  

T h i s  Cour t  u l t i m a t e l y  d e n i e d  F l o r i d a  I n t e r c o n n e c t ' s  c la im because, 

u n l i k e  h e r e ,  t h e  p e t i t i o n  f o r  h e a r i n g  was f i l e d  o u t s i d e  t h e  

s t a t u t o r y  n o t i c e  p e r i o d . 1 9  The c l e a r  i m p o r t  o f  t h e  d e c i s i o n  

i s  t h a t  i f  F l o r i d a  I n t e r c o n n e c t  had t i m e l y  f i l e d  i t s  r e q u e s t  

f o r  h e a r i n g ,  t h e  C o m m i s s i o n ' s  a c t i o n  would  h a v e  been vo id  and 

a  r e v e r s a l  o r  remand r e q u i r e d .  Here, US S p r i n t  d i d  e x a c t l y  

what  t h i s  C o u r t  admonished F l o r i d a  I n t e r c o n n e c t  t o  d o  by f i l i n g  

w i t h i n  t h e  n o t i c e  p e r i o d ,  and t h u s  is  e n t i t l e d  t o  r e l i e f .  

I t  i s  e q u a l l y  c l e a r  t h a t  t h e r e  was n o  w a i v e r  o f  t h e  60 

day n o t i c e  p e r i o d  i n  t h e  o r d e r  h e r e  on r e v i e w .  A p r o p e r  w a i v e r  

would have p rov ided  US S p r i n t  w i t h  a n  opening t o  t h e  adminis t ra t ive  

p r o c e s s .  The  Commiss ion  may w a i v e  t h e  60 d a y  n o t i c e  p e r i o d  

" f o r  s o o d  c a u s e  shown . . . b y  a n  o r d e r  s p e c i f y i n g  t h e  c h a n s e  

s o  t o  be  made, t h e  time when it s h a l l  t a k e  e f f e c t ,  and t h e  manner 

i n  w h i c h  t h e  same  s h a l l  b e  f i l e d  and p u b l i s h e d . " 2 0  B u t ,  a s  

t h e  cour t  i n  t h e  Boyd c a s e  p o i n t e d  o u t ,  a n  o r d e r  of  t h e  Commission 

l 8 F l o r i d a  I n t e r c o n n e c t  T e l  . Co. v .  F l o r i d a  P u b l i c  S e r v i c e  Comm'n, 
342 So.2d 811 ( F l a .  1 9 7 6 ) .  

1 9 ~ t  t h e  t ime o f  t h e  F l o r i d a  I n t e r c o n n e c t  c a s e ,  s e c t i o n  364.05 
s t i l l  p rov ided  f o r  a  30 day n o t i c e  p e r i o d .  

205 3 6 4 . 0 5 ( 2 ) ,  F l a .  S t a t .  (1985) (emphasis  a d d e d ) .  



t h a t  d o e s  n o t  f u l f i l l  a l l  of t h e s e  requi rements  does not c o n s t i t u t e  

a  v a l i d  w a i v e r  o f  t h e  s t a t u t o r y  n o t i c e  p e r i 0 d . 2 ~  The need t o  

comply w i t h  each  of t h e  s t a t u t o r y  e l e m e n t s  i s  g r o u n d e d  i n  b o t h  

t h e  p l a i n  l a n g u a g e  o f  t h e  s t a t u t e  and  f u n d a m e n t a l  p r i n c i p l e s  

of d u e  p r o c e s s ,  s i n c e  it i s  t h e  p u b l i c ' s  e s s e n t i a l  r i g h t  t o  

n o t  i c e  and h e a r i n g  t h a t  may be  j e o p a r d i z e d  o r  compromised. 

The implementa t ion  of t h e  September 25, 1986 t a r i f f  submission 

f a i l s  t o  comply w i t h  t h e  w a i v e r  s t a t u t e  i n  two v i t a l  r e s p e c t s .  

F i r s t ,  t h e  S t a f f  a p p r o v e d  t h e  S e p t e m b e r  2 5 t h  t a r i f f  p r i o r  t o  

t h e  i s s u a n c e  of a n  o r d e r .  Under t h e  s t a t u t e ,  b e f o r e  t h e r e  c a n  

b e  a  w a i v e r  t h e  Commission mus t  i s s u e  a n  o r d e r .  I n  a d d i t i o n ,  

t h e  C o m m i s s i o n ' s  e v e n t u a l  O c t o b e r  6 t h  o r d e r  made n o  a t t e m p t  

t o  a u t h o r i z e  t h e  S t a f f  t o  approve t h e  t a r i f f .  Even i f  t h e  o r d e r  

had e x p r e s s e d  a n  i n t e n t  t o  a u t h o r i z e  t h e  S t a f f  t o  a c t ,  s u c h  

a  d e l e g a t i o n  would  f l y  i n  t h e  f a c e  o f  t h e  l e g i s l a t i v e  mandate 

t h a t :  "No change s h a l l  be made i n  any r a t e ,  t o l l ,  r e n t a l ,  c o n t r a c t ,  

o r  c h a r g e  p r e s c r i b e d  by  t h e  commiss ion  w i t h o u t  i t s  consent ."22 

T h u s ,  t h e  S t a f f  was p o w e r l e s s  t o  a p p r o v e  and i m p l e m e n t  t h i s  

t a r i f f  under  t h e s e  c i r c u m s t a n c e s .  

S e c o n d ,  t h e  o r d e r  f i n a l l y  i s s u e d  on O c t o b e r  6 t h  f a i l e d  

t o  comply w i t h  t h r e e  of t h e  f o u r  waiver  r e q u i r e m e n t s  e n u m e r a t e d  

i n  t h e  s t a t u t e .  The e n t i r e  s t a t e m e n t  by t h e  Commission i n  i t s  

o r d e r  i s  t h a t  "Southern  B e l l  s h o u l d  f i l e  a  r e v i s i o n  t o  S e c t i o n  

2 1 ~ o v d ,  105 So.2d a t  893 (A-31) . 
22§ 3 6 4 . 0 5 ( 3 ) ,  F l a .  S t a t .  (1985) .  



E3 o f  t h e  T a r i f f  i n  o r d e r  t o  d e l e t e  o n l y  t h e  CCL c h a r g e  c r e d i t s  

f o r  t r u n k - s i d e  a c c e s s  a s s o c i a t e d  w i t h  t h e  r e s a l e  of  [ d e d i c a t e d  

a c c e s s  l i n e ]  DAL ~ e r v i c e . " ~ 3  A s e a r c h  of t h e  r e s t  of t h e  o r d e r  

r e v e a l s  no f i n d i n g  of good c a u s e  j u s t i f y i n g  waiver  of  t h e  n o t i c e  

p e r i o d ,  n o  s t a t e m e n t  when t h e  new t a r i f f  s h o u l d  t a k e  e f f e c t ,  

and no d e s c r i p t i o n  of t h e  manner i n  which  t h e  new t a r i f f  would 

b e  f i l e d  a n d  p u b l i s h e d .  Under t h e s e  f a c t s ,  it is i n c o n c e i v a b l e  

t h a t  a  v a l i d  waiver  o c c u r r e d .  

US S p r i n t  d o e s  n o t  d i s p u t e  t h e  C o m m i s s i o n ' s  a b i l i t y  t o  

r e j e c t  and/or d i r e c t  t h e  f i l i n g  of  a  new t a r i f f ;  t h i s  i s  f r e q u e n t l y  

done w i t h i n  t h e  p a r a m e t e r s  of due  p r o c e s s .  R a t h e r ,  t h e  o b j e c t i o n  

expressed  h e r e i n  i s  t h e  Commission's g r o s s  d e p a r t u r e  f r o m  t h o s e  

e s s e n t i a l  p r o c e d u r a l  r e q u i r e m e n t s  of  t h e  l a w .  A b s e n t  p r o p e r  

n o t i c e  and t h e  a t t e n d a n t  o p p o r t u n i t y  f o r  h e a r i n g  c o n t e m p l a t e d  

u n d e r  t h e  s t a t u t e s ,  p r e v i o u s l y  a p p r o v e d  t a r i f f s  s imply  may n o t  

be  changed by t h e  PSC i n  t h e  manner employed h e r e .  US S p r i n t  

r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  PSC o r d e r  d e n y i n g  US S p r i n t ' s  

p e t i t i o n  f o r  h e a r i n g  and p u r p o r t i n g  t o  a l t e r  t a r i f f e d  r a t e s  

i n  noncompliance w i t h  r e l e v a n t  s t a t u t o r y  r e q u i r e m e n t s  be reversed, 

and t h e  s t a t u s  quo a n t e  be  r e i n s t a t e d .  

THE COHHISSION FAILED TO PROVIDE A CLEAR POINT OF 
ENTRY INTO THE ADHINISTRATIVE PROCESS AS REQUIRED 

BY FLORIDA STATIRES SECTION 120.59 (4 ) .  

I t  i s  w e l l  e s t a b l i s h e d  t h a t ,  when t h e  Commission d e s i r e s  

t o  t a k e  f i n a l  agency a c t i o n  a b s e n t  a  h e a r i n g ,  t h e  C o m m i s s i o n ' s  

- - - -  - - -- 

230rder  No. 16687, a t  3  (R-31; A-10). 



a c t i o n  w i l l  n o t  s t a n d  u n l e s s  t h e  PSC h a s  p r o v i d e d  a  c l e a r  p o i n t  

of e n t r y  i n t o  t h e  a d m i n i s t r a t i v e  p r o c e s s  f o r  s u b s t a n t i a l l y  a f f e c t e d  

p a r t i e s .  W h e t h e r  j u d g e d  b y  c a s e  l a w ,  t h e  g o v e r n i n g  s t a t u t e ,  

o r  t h e  PSC1s own r u l e s ,  t h e  p r o c e d u r e  employed  i n  t h e  i n s t a n t  

c a s e  f a i l e d  t o  comply w i t h  t h i s  e s s e n t i a l  due  p r o c e s s  requirement. 

I n  a  r e c e n t  d e c i s i o n  i n v o l v i n g  t h e  same l e g a l  i s s u e  a s  

t h a t  p r e s e n t l y  b e f o r e  t h i s  C o u r t ,  t h e  F i r s t  D i s t r i c t  C o u r t  

Appeal r e v e r s e d  a n  o r d e r  of t h e  Commission t h a t  f a i l e d  t o  p r o v i d e  

a  p a r t y  w i t h  a  c l e a r  p o i n t  of e n t r y . 2 4  I n  FFEC-Six, t h e  Commission 

attempted t o  t ake  f i n a l  a c t i o n  when it i s s u e d  a n  o r d e r  e s t a b l i s h i n g  

a  u t i l i t y ' s  r a t e  of r e t u r n .  I n  r e v e r s i n g ,  t h e  c o u r t  found: 

t h e  Commission order  d i d  not  i n d i c a t e  
t h a t  further information was necessary, 
n o r  d i d  t h e  o r d e r  a r t i c u l a t e  appe l -  
l a n t ' s  r i g h t  t o  r e q u e s t  a  5 120.57,  
F l o r i d a  S t a t u t e s ,  h e a r i n g ,  o r  
t h e  a p p l i c a b l e  t i m e  l i m i t  f o r  
s u c h  a  r e q u e s t ,  o r  t h e  a p p l i c a b l e  
p r o c e d u r a l  r u l e s .  The  Commiss ion  
h a s  t h e r e b y  f a i l e d  t o  p r o v i d e  
a p p e l l a n t  w i t h  a  c l e a r  p o i n t  o f  
e n t r y  i n t o  t h e  a d m i n i s t r a t i v e  
p r o c e e d i n g ,  t h u s  r e n d e r i n g  t h e  
Commission a c t i o n  i n v a l i d  .25 

2 4 F ~ ~ ~ - ~ i x ,  I n c .  v .  F l o r i d a  P u b l i c  S e r v i c e  Comm'n, 425 So.2d 152  
( F l a .  1st DCA 1983)  (A-36).  The  c l e a r  p o i n t  o f  e n t r y  r u l e  was  
f i r s t  e n u n c i a t e d  i n  C a p e l e t t i  B r o s . ,  I n c .  v .  S t a t e  D e p ' t  o f  
T r a n s p . ,  362  So.2d 346 ( F l a .  1st DCA 1 9 7 8 ) ,  c e r t .  d e n . ,  3 6 8  
S o . 2 d  1 3 7 4  ( F l a .  1 9 7 9 ) ,  h a s  b e e n  a f f i r m e d  i n  n u m e r o u s  c a s e s  
s i n c e  t h e n .  See  e.q., C i t y  of S t .  Cloud v .  Department  o f  E n v t l .  
R e q . ,  490 So.2d 1 3 5 6  ( F l a .  5 t h  DCA 1 9 8 6 ) ;  L . R .  v .  D e p a r t m e n t  
of  S t a t e ,  488 So.2d 1 2 2  ( F l a .  3d DCA 1 9 8 6 ) .  

2 5 F ~ ~ ~ - ~ i x ,  425 So.2d a t  1 5 3  ( c i t a t i o n s  o m i t t e d )  (A-37). 



S i n c e  t h e  FFEC-Six d e c i s i o n ,  t h e  F l o r i d a  L e g i s l a t u r e  h a s  

c o d i f i e d  and somewhat e m b e l l i s h e d  t h e  c l e a r  p o i n t  of  e n t r y  r e q u i r e -  

m e n t  a t  F l o r i d a  S t a t u t e s  s e c t i o n  1 2 0 . 5 9  ( 4 )  . 2 6  T h i s  s t a t u t e  

p r o v i d e s  t h a t  whenever a n  a g e n c y  i s s u e s  a n  o r d e r  c o n t e m p l a t i n g  

f i n a l  a c t i o n ,  t h e  o r d e r  must c o n t a i n  a n o t i c e  t h a t  " s h a l l  i n f o r m  

t h e  r e c i p i e n t  o f  a n y  a d m i n i s t r a t i v e  h e a r i n g  . . . w h i c h  may 

b e  a v a i l a b l e  t o  h i m ,  s h a l l  i n d i c a t e  t h e  p r o c e d u r e  w h i c h  m u s t  

be  f o l l o w e d  t o  o b t a i n  t h e  h e a r i n g  . . . , a n d  s h a l l  s t a t e  t h e  

t ime  l i m i t s  w h i c h  a ~ p l y . " 2 ~  Y e t ,  t h e  Commiss ion  o r d e r  h e r e  

a t  b a r  c o n t a i n s  none o f  t h e s e  i m p o r t a n t  r e c i t a t i o n s .  

I n  o r d e r  t o  e x p e d i t e  Commission a c t i o n  w i t h o u t  s a c r i f i c i n g  

d u e  p r o c e s s  r i g h t s ,  t h e  C o m m i s s i o n l s  own r u l e s  o f f e r  a n  a l t e r -  

n a t i v e  means  o f  n o t i c e  which  c o u l d  have  been  used  i n  t h i s  case. 

The r u l e s  p r o v i d e  t h a t  i n  advance  o f  t a k i n g  a c t i o n ,  t h e  Commission 

may n o t i c e  i t s  "proposed  agency  ac t ion"  (PAA) by an order  desc r ib ing  

t h e  h e a r i n g  r i g h t s ,  j u d i c i a l  r e v i e w  o p t i o n s ,  a n d  p r o c e d u r a l  

r e q u i r e m e n t s  a v a i l a b l e  t o  p o t e n t i a l l y  a f f e c t e d  p a r t i e s . 2 8  The 

Commission has f r equen t ly  u t i l i z e d  and r e l i e d  on t h i s  PAA p r o c e d u r e  

i n  a p p r o v i n g  t a r i f f s . 2 9  The  k e y  c o m p o n e n t  o f  t h i s  p r o c e d u r e  

2 6 ~ h .  84-203, § 5 ,  Laws of Fla .  Th i s  Court has p rev ious ly  determined 
t h a t  t h e  PSC is  s u b j e c t  t o  c h a p t e r  1 2 0 .  AS1 v .  P u b l i c  S e r v i c e  
Commln, 334 So.2d 594 ( F l a .  1 9 7 6 ) .  

27§ 120.59 ( 4 ) ,  F l a .  S t a t .  (1985)  . 
2 8 ~ l a .  Admin. Code Rule 25-22.029. 

z9see,  e .q . ,  O r d e r  No. 17373 (Apr.  7 ,  1987)  ( N o t i c e  of  Proposed  
Agency A c t i o n ,  Order  Approv ing  T a r i f f  F i l i n g  a n d  R e q u i r i n g  A l l  
O t h e r  L o c a l  Exchange Companies t o  F i l e  Conforming T a r i f f  Revisions) 
(A-44) . 



i s  t h e  a b i l i t y  o f  a  s u b s t a n t i a l l y  a f f e c t e d  p a r t y  t o  p e t i t i o n  

f o r  h e a r i n g  p r i o r  t o  t h e  PAA o r d e r  becoming e f f e c t i v e .  When 

s u c h  a  p e t i t i o n  i s  f i l e d ,  t h e  a c t i o n  is a u t o m a t i c a l l y  suspended 

pending t h e  outcome of t h e  h e a r i n g .  Sub j u d i c e ,  d e s p i t e  p r i o r  

C o m m i s s i o n  p r e c e d e n t  f o r  h a n d l i n g  s i m i l a r  t a r i f f  m a t t e r s  a s  

PAAs, a n d  d e s p i t e  US S p r i n t ' s  e x p r e s s  r e q u e s t s ,  t h e  O c t o b e r  

6 t h  o r d e r  was n o t  i s s u e d  a s  o r  deemed by t h e  Commission t o  be  

a  PAA. 

I n  l i g h t  o f  t h e  C o m m i s s i o n ' s  r e f u s a l  t o  p r o v i d e  a  c l e a r  

p o i n t  o f  e n t r y ,  t h e  a d d i t i o n a l  f a i l u r e  t o  comply  w i t h  t h e  1 5  

day mandate of F l o r i d a  S t a t u t e s  sec t ion  120.57(1) (b)  (1) i n  processing 

US Spr in t  's attempt t o  l eg i t ima te ly  g a i n  e n t r y  t o  t h e  a d m i n i s t r a t i v e  

p r o c e s s  o n l y  compounds t h e  Commission ' s e r r o r s .  T h i s  s t a t u t e  

s p e a k s  i n  a b s o l u t e  and unequ ivoca l  l anguage  t h a t  i s  u n m i s t a k a b l e  

i n  i t s  i n t e n t :  " A  r e q u e s t  f o r  a  h e a r i n g  s h a l l  b e  g r a n t e d  o r  

d e n i e d  w i t h i n  1 5  d a y s  of  r e c e i p t . " 3 0  

The Commission's f a i l u r e  t o  a c t  upon US S p r i n t ' s  a l t e r n a t i v e  

p e t i t i o n  of October  22, 1986 f o r  over  f i v e  months, and t h e  Commis- 

s i o n ' s  f l a t  d e n i a l  o f  US S p r i n t ' s  r e q u e s t s  f o r  o r a l  a r g u m e n t  

o r  an  o p p o r t u n i t y  t o  speak a t  Agenda, v i o l a t e  t h e  c l e a r  l a n g u a g e  

30 § 120.57 (1) ( b )  (1) , F l a .  S t a t .  (1985) . 

-17- 



o f  t h e  s t a t u t e  and  c o n s t i t u t e  a  d e p a r t u r e  f r o m  t h e  e s s e n t i a l  

r e q u i r e m e n t s  of law.31 

THE COLILIISSION'S HODIFICA!CION OF A TWO-AND-Om-HALF YEAR 
OLD TARIFF, ABSENT PROPER NO!PICE AHD OPPORTUNITY 

FOR HEARING, VIOLATES THE DOCTRINE OF ADHINISTRATIVE 
FINALITY AND DENIES FUNDAHERCAL PROCEDURAL DUE PROCESS. 

I n  t h e  s e m i n a l  c a s e  o f  P e o p l e s  Gas System v .   aso on,^^ t h i s  

C o u r t  s a i d  t h a t  t h e  PSC h a s  t h e  power ,  on i t s  own m o t i o n  o r  

r e q u e s t  o f  a  p a r t y ,  t o  modify a n  o r d e r  s t i l l  under i t s  c o n t r o l .  

T h i s  Cour t  went on t o  n o t e ,  however, t h a t  a t  some p o i n t  i n  t i m e  

t h e  d e c i s i o n  n e c e s s a r i l y  p a s s e s  o u t  o f  t h e  a g e n c y ' s  c o n t r o l ,  

and t h e  a c t i o n  becomes f i n a l  and  d i s p o s i t i v e  o f  t h e  r i g h t s  and  

i s s u e s  i n v o l v e d  .33  Once a d m i n i s t r a t i v e  f i n a l i t y  a t t a c h e s ,  t h e  

power of  t h e  a g e n c y  t o  m o d i f y  i t s  e a r l i e r  a c t i o n  "may o n l y  b e  

e x e r c i s e d  a f t e r  p r o p e r  n o t i c e  and h e a r i n g ,  and upon a  s p e c i f i c  

f i n d i n g  b a s e d  on a d e q u a t e  p r o o f  t h a t  s u c h  m o d i f i c a t i o n  . . . 
i s  n e c e s s a r y  i n  t h e  p u b l i c  i n t e r e s t  because  of  changed c o n d i t i o n s  

311ndeed, one F l o r i d a  a p p e l l a t e  c o u r t  has  suggested t h a t  any agency 
a c t i o n  t a k e n  p r i o r  t o  d i s p o s i n g  of a  r e q u e s t  f o r  a  h e a r i n g  c o u l d  
b e  v o i d a b l e  on t h i s  b a s i s  a l o n e .  F l o r i d a  Conva lescen t  C e n t e r s ,  
I n c .  v .  S t a t e  D e p ' t  of H e a l t h  & Rehab.  S e r v i c e s ,  445 So.2d 6 3 1  
( F l a .  1st D C A  1 9 8 4 ) .  The a d o p t i o n  of such a  r u l e  by t h i s  Cour t  
h e r e  would be  e n t i r e l y  c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  i n t e n t  
u n d e r l y i n g  c h a p t e r  120. 

32187 So.2d 335 ( F l a .  1966) (A-38). 



0 o r  o t h e r  c i r c u m s t a n c e s  n o t  p r e s e n t  i n  t h e  p r o c e e d i n g s  which  

l e d  t o  t h e  o r d e r  be ing modif ied."34 

The i n s t a n t  t a r i f f  m o d i f i c a t i o n  p r o c e d u r e  employed by t h e  

Commission f l a g r a n t l y  d i s r e g a r d s  b o t h  t h e  r u l e  and i t s  r a t i o n a l e  

a s  e s t a b l i s h e d  by t h i s  Cour t  i n  P e o p l e s  Gas: 

[ T h e ]  o r d e r s  o f  a d m i n i s t r a t i v e  
a g e n c i e s  m u s t  e v e n t u a l l y  p a s s  
o u t  o f  t h e  a g e n c y ' s  c o n t r o l  and  
become f i n a l  and n o  l o n g e r  s u b j e c t  
t o  m o d i f i c a t i o n .  T h i s  r u l e  a s s u r e s  
t h a t  t h e r e  w i l l  b e  a  t e r m i n a l  
p o i n t  i n  e v e r y  p roceed ing  a t  which 
t h e  p a r t i e s  a n d  t h e  p u b l i c  may 
r e l y  o n  a  d e c i s i o n  o f  s u c h  a n  
agency a s  being f i n a l  and d i s p o s i t i v e  
o f  t h e  r i g h t s  and  i s s u e s  invo lved  
t h e r e i n .  T h i s  i s ,  o f  c o u r s e ,  t h e  
same r u l e  t h a t  governs  t h e  f i n a l i t y  
of d e c i s i o n s  of c o u r t s . 3 5  

The need  f o r  s u c h  f i n a l i t y  i s  e v e n  more compel l ing  where t h e r e  

h a s  been a  l o n g s t a n d i n g ,  u n c o n t e s t e d  p e r i o d  o f  r e l i a n c e  by  t h e  

p a r t i e s .  Here, t h e  n e a r l y  th ree -yea r -o ld ,36  Commission approved,  

mandatory t a r i f f  f u l l y  meets t h i s  test and is beyond t h e  Commission's 

a u t h o r i t y  t o  s i m p l y  c h a n g e  by way of u n i l a t e r a l  " c l a r i f i c a t i o n n  

o r  " c o r r e c t i o n . "  

34u.; see a l s o  Aust in  T u p l e r  T r u c k i n s ,  I n c .  v .  Hawkins, 377 So.2d 
679 ( F l a .  1 9 7 9 ) .  

3 5 ~ e o p l e s  Gas, 187 So.2d a t  339 (A-42) . 
3 6 ~ h e  r e l e v a n t  p o r t i o n s  of  t h e  J a n u a r y  1984 t a r i f f  had been i n  
e f f e c t  f o r  2  y e a r s ,  5  m o n t h s ,  and  11 d a y s  when S o u t h e r n  B e l l  
made  i t s  J u n e  11, 1 9 8 6  t a r i f f  s u b m i s s i o n  t o  t h e  PSC ( R - 1 ) .  
When t h e  Commission S ta f f  approved and implemented t h e  September 25, 
1986  t a r i f f  s u b m i s s i o n ,  t h e  J a n u a r y  1 9 8 4  t a r i f f  had g o v e r n e d  
s e r v i c e  f o r  2  y e a r s  and 1 0  months (A-12). 



I n  P e o p l e s  Gas ,  t h i s  C o u r t  f o u n d  t h a t  t h e  Commission had 

changed a  p o l i c y  p r e v i o u s l y  i n  e f f e c t  f o r  some f o u r - a n d - o n e - h a l f  

y e a r s .  I n  q u a s h i n g  t h e  C o m m i s s i o n ' s  l a t e r  a c t i o n ,  t h i s  Cour t  

f o u n d  d i s p o s i t i v e  t h e  f a c t  t h a t  t h e  o r i g i n a l  p o l i c y  had b e e n  

a c t e d  upon ,  and  t h e  Commission a l t e r e d  t h a t  p o l i c y  on i ts  own 

motion, without a  record demons t ra t ing  t h e  c i r c u m s t a n c e s  j u s t i f y i n g  

t h e  c h a n g e .  T h e  C o u r t  c o n c l u d e d :  " W e  e x p e r i e n c e  n o  q u a l m s  

i n  ho ld ing  t h a t  i n  e n t e r i n g  t h e  o r d e r  under  r ev iew t h e  commission 

went  f a r  beyond a n y  power i t  h a s  t o  modify an  o r d e r  p r e v i o u s l y  

e n t e r e d .  "37 

The p a r a m e t e r s  o f  t h e  i n s t a n t  c a s e  a r e  v i r t u a l l y  i d e n t i c a l  

and should support t h e  same conclusion. Here, pursuan t  t o  Commission 

o r d e r ,  t h e  p a r t i e s  f o l l o w e d  and r e l i e d  on t h e  p r o r a t e  c r e d i t  

p r o v i s i o n s  of t h e  J a n u a r y  1984  a c c e s s  t a r i f f  f o r  two  y e a r s  and 

t e n  months .  D u r i n g  t h i s  p e r i o d ,  t h e  Commission had many oppor- 

t u n i t i e s  t o  "correc t"  t h e  January 1984 t a r i f f :  f i r s t ,  t h e  Commission 

s u s p e n d e d  t h e  t a r i f f  and p l a c e d  it i n  e f f e c t  on an  i n t e r i m  b a s i s  

" p e n d i n g  i t s  a n a l y s i s  by  t h e  Commiss ion ."38 And, second,  t h e  

Commission c o n s i d e r e d  and  d i s p o s e d  o f  numerous  p e t i t i o n s  f o r  

r e c o n s i d e r a t i o n . 3 9  However, a t  no  t i m e  d u r i n g  t h e s e  p r o c e e d i n g s  

d i d  t h e  Commission o r  any o f  t h e  p a r t i e s  o b j e c t  t o  o r  q u e s t i o n  

3 7 ~ e o p l e s  Gas, 187 So.2d a t  339 (A-42) . 
3 8 0 r d e r  No. 12805, a t  1 ( D e c .  22, 1983) (Order  Suspending T a r i f f  
i n  P a r t  and Denying T a r i f f  i n  P a r t ) .  

390rder  Nos. 12938 (Jan.  27, 1984) (Order on Southern B e l l ' s  P e t i t i o n  
f o r  R e c o n s i d e r a t i o n )  and 13091 (Mar. 1 6 ,  1 9 8 4 )  ( O r d e r  D i s p o s i n g  
of P e t i t i o n s  f o r  R e c o n s i d e r a t i o n ) .  



t h e  f o r m u l a t i o n  of t h e  p r o r a t e  c r e d i t s  a s  e x p r e s s e d  i n  t h e  January 

1984 t a r i f f .  M o r e o v e r ,  s i n c e  J a n u a r y  1 9 8 4  t h e  Commiss ion  h a s  

b e e n  e n g a g e d  i n  a  c o n t i n u o u s  i n v e s t i g a t i o n  o f  a c c e s s  c h a r g e s  

and s e r v i c e s  p r o v i d e d  u n d e r  t h e  t a r i f f  w i t h o u t  t h e  Commiss ion  

o n c e  s u g g e s t i n g  t h a t  t h e  p r o r a t e  c r e d i t s  embodied i n  t h e  t a r i f f  

were improper ,  i l l e g a l ,  o r  o t h e r w i s e  i n c o n s i s t e n t  w i t h  Commission 

p o l  icy. 40 

T h i s  set  of  f a c t s  is c l e a r l y  d is t inguished from those  confronted 

i n  t h e  Reedy Creek c a s e ,  where in  t h i s  Cour t  approved a  " c l a r i f i -  

c a t i o n "  o r d e r  o f  a  PSC i s s u e d  w i t h o u t  n o t i c e  o r  an  o p p o r t u n i t y  

f o r  h e a r i n g . 4 1  I n  Reedy Creek,  such  " c l a r i f i c a t i o n n  was permit ted 

s o l e l y  b e c a u s e  o f  t h e  s h o r t  p e r i o d  of  t i m e  b e t w e e n  t h e  o r i g i n a l  

o r d e r  and  t h e  c l a r i f i c a t i o n  ( less  t h a n  t h r e e  months) and b e c a u s e  

t h e  p a r t i e s  had  n o t  r e l i e d  upon t h e  e a r l i e r  o r d e r  o r  c h a n g e d  

p o s i t i o n  i n  r e s p o n s e  t h e r e t o . 4 2  T h i s  i s  d i r e c t l y  c o n t r a r y  t o  

t h e  i n s t a n t  c a s e  where t h e r e  was s u b s t a n t i a l  r e l i a n c e  f o r  n e a r l y  

t h r e e  y e a r s ,  a n d  t h e  o p p o r t u n i t y  t o  t a k e  c o r r e c t i v e  a c t i o n  had 

long s i n c e  p a s s e d .  

4 0 ~ n d e e d ,  t h e  i s s u e  a r o s e  i n  J u n e  1986 o n l y  b e c a u s e  Sou the rn  B e l l  
was at tempting t o  respond t o  a c t i o n s  t a k e n  by t h e  F e d e r a l  Communi- 
c a t i o n s  Commission w i t h  r e s p e c t  t o  t h e  i n t e r s t a t e  a c c e s s  t a r i f f s .  

4 l ~ e e d v  C r e e k  U t i l i t i e s  Co. v .  F l o r i d a  P u b l i c  S e r v i c e  Commln, 
418 So.2d 249 ( F l a .  1 9 8 2 ) .  

421t i s  a l s o  i n s t r u c t i v e  t o  n o t e  t h a t  when Reedy Creek l e a r n e d  
of t h e  "cor rec t iven  order  and f i l e d  a  p e t i t i o n  f o r  r e c o n s i d e r a t i o n ,  
t h e  Commission conducted  a  f u l l  e v i d e n t i a r y  h e a r i n g  be fo re  denying 
t h e  r e c o n s i d e r a t i o n  r e q u e s t .  Reedy Creek,  418 So.2d a t  252. 



The Commission I s  d u t i e s  u n d e r  t h e  s t a t u t e s ,  and t h e  l e g a l  

s t a t u s  t h e  s t a t u t e s  a f f o r d  t a r i f f s ,  f u r t h e r  s u p p o r t  t h e  a p p l i -  

c a b i l i t y  o f  t h e  a d m i n i s t r a t i v e  f i n a l i t y  d o c t r i n e  t o  t a r i f f s  

and s u b s t a n t i a t e  t h e  f i n a l i t y  t o  b e  a f f o r d e d  t h e  J a n u a r y  1 9 8 4  

t a r i f f .  The L e g i s l a t u r e  h a s  charged t h e  Commission w i t h  e n s u r i n g  

t h a t  e v e r y  t a r i f f  p u t  i n t o  e f f e c t  i s  " f a i r ,  j u s t ,  r e a s o n a b l e ,  

a n d  s u f f i c i e n t .  " 4 3  Once a p p r o v e d ,  t e l e p h o n e  c o m p a n i e s  mus t  

c h a r g e  o n l y  t h o s e  r a t e s  shown i n  t h e  schedu led  t a r i f f s . 4 4  

P u r s u a n t  t o  t h e s e  l e g i s l a t i v e  p r o n o u n c e m e n t s ,  t h e  c o u r t s  

h a v e  a f f o r d e d  a p p r o v e d  t a r i f f s  t h e  f u l l  f o r c e  a n d  e f f e c t  o f  

1aw.45 T h i s  i s  c o n s t r u e d  t o  mean t h a t  a  t a r i f f e d  r a t e  is t h e  

o n l y  b a s i s  by  w h i c h  a  u t i l i t y  c a n  c h a r g e  i t s  c u s t o m e r s ,  a n d  

t h e  t a r i f f e d  r a t e  must be  charged r e g a r d l e s s  of t h e  ~ o n s e ~ u e n c e s . ~ 6  

I n  e x p l a i n i n g  t h e  impact  of t h i s  r u l e  under  t h e  ana logous  f e d e r a l  

s t a t u t e s , 4 7  one f e d e r a l  c o u r t  i n  F l o r i d a  h a s  s p e c i f i c a l l y  declared 

43§ 3 6 4 . 0 3 ( 1 ) ,  F l a .  S t a t .  (1985) .  

44s 3 6 4 . 0 8 ( 1 ) ,  F l a .  S t a t .  (1985) .  

4 5 ~ a d d a l e n a  v .  S o u t h e r n  B e l l  T e l .  & T e l .  Co.,  382 So.2d 1246, 
1 2 4 8  ( F l a .  4 t h  DCA 1 9 8 0 ) .  S e e  a l s o  Landrum v .  F l o r i d a  Power  
& L i q h t  Co. 505 So.2d 552, 554 ( F l a .  3d DCA 1 9 8 7 ) .  

4 6 ~ o r p o r a t i o n  D e  G e s t i o n  Ste-Foy, I n c .  v .  F l o r i d a  Power & L i q h t  
Co 385 So.2d 124 ( F l a .  3d DCA 1 9 8 0 ) .  .I 

4 7 ~ h e  C o u r t  h a s  l o o k e d  t o ,  and  r e c e i v e d  s u p p o r t  from, f e d e r a l  
j u d i c i a l  d e c i s i o n s  i n v o l v i n g  t h e  c o n s t r u c t i o n  of  ana logous  f e d e r a l  
t a r i f f s  and  s t a t u t e s .  United T e l .  Co. v .  P u b l i c  S e r v i c e  Commln, 
496 So.2d 116 ,  119 ( F l a .  1 9 8 6 ) .  



t h a t  a  t a r i f f e d  r a t e  i s  t o  b e  c h a r g e d  e v e n  i f  t h e  t a r i f f  may 

a r g u a b l y  v i o l a t e  t h e  govern ing  s t a t u t e s . 4 8  

I t  i s  t h u s  e n t i r e l y  d i s i n g e n u o u s  f o r  t h e  Commission t o  

s u g g e s t  t h a t  it need n o t  have p rov ided  n o t  i ce  o r  a n  o p p o r t u n i t y  

f o r  a  h e a r i n g  b e l o w  b e c a u s e  i t s  a c t i o n  i n  c h a n g i n g  t h e  t a r i f f  

was m e r e l y  " c o r r e c t i v e . " 4 9  T h i s  i s s u e  o f  " c o r r e c t i v e "  a c t i o n  

was a d d r e s s e d  b y  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appea l  i n  R e v e l 1  

v .  F l o r i d a  D e p a r t m e n t  o f  Labor  & Emplovment S e c u r i t v . 5 0  I n  

t h a t  c a s e  t h e  c o u r t  h e l d  a n  a g e n c y  may n o t  s i m p l y  c o r r e c t  a n  

a c t i o n  i f  a  p a r t y  would s u f f e r  a s  a  r e s u l t  of t h e  second, c o r r e c t i v e  

a c t i o n .  The c o u r t  concluded t h a t  t h e  p o t e n t i a l l y  a f f e c t e d  p a r t y  

"was e n t i t l e d  t o  n o t i c e  of t h e  proposed a c t i o n  and t h e  opportunity 

t o  o b j e c t  and r e q u e s t  a  h e a r i n g . " 5 1  

I n  t h e  i n s t a n t  c a s e ,  t h e  J a n u a r y  1 9 8 4  t a r i f f  had  become 

f i n a l  w i t h i n  t h e  c l e a r  purview of t h e  d o c t r i n e  of a d m i n i s t r a t i v e  

f i n a l i t y .  The Commission s h o u l d  n o t  be  p e r m i t t e d  t o  avo id  t h e  

r e q u i s i t e  p r o c e d u r a l  d u e  p r o c e s s  p r o t e c t i o n s  by  c h a r a c t e r i z i n g  

t h e  S e p t e m b e r  1986  r e v i s i o n  t o  t h a t  t a r i f f  a s  " c o r r e c t i v e , "  

or  "min i s t e r i a l "  when i n  f a c t  t h e  r a t e s  p a i d  by US S p r i n t  i n c r e a s e d  

o v e r  t h e  r a t e s  p a i d  u n d e r  t h e  p r e v i o u s l y  e f f e c t i v e  t a r i f f s  a s  

a  r e s u l t  of t h e  Commission's a c t i o n .  

4 8 ~ o u i s v i l l e  & Nashville R.R. v. S t .  R e q i s  Paper Co., 102 F. Supp. 713 
(N.D.  F l a .  1 9 5 2 ) ,  a f f l d ,  201 F.2d 371 ( 5 t h  C i r .  1 9 5 3 ) .  

490rder  No. 17443, a t  3-4 (R-55 t o  56; A-3 t o  4 ) .  

5O371 So.2d 227 ( F l a .  1st DCA 1 9 7 9 ) .  

5 1 ~ d .  - a t  230. 



@ Approval of t h e  Commission I s  ac t ions  below would vest  unbridled 

a u t h o r i t y  i n  t h a t  body t o  m a t e r i a l l y  and u n i l a t e r a l l y  m a n i p u l a t e  

a  key e l emen t  of t h e  r e g u l a t o r y  p r o c e s s ,  i . e . ,  t a r i f f e d  r a t e s ,  

absen t  t h e  chap te r  120 and 364 n o t i c e  and h e a r i n g  p r o t e c t i o n s .  

The Cour t  mus t ,  t h e r e f o r e  r e v e r s e  t h e  Commission 's  a c t i o n  a s  

v i o l a t i v e  of  fundamen ta l  n o t i o n s  of a d m i n i s t r a t i v e  f i n a l i t y  

and a  d e p a r t u r e  from t h e  e s s e n t i a l  requirements  of law. 

CONCLUSION 

The Commiss ion  ' s  a c t i o n s  sub  j u d i c e  c o n s t i t u t e  a  c l e a r  

departure from the  essen t ia l  requirements of s t a t u t o r y  and d e c i s i o n a l  

law designed t o  ensu re  t h e  provision of basic procedural due process 

p r o t e c t i o n s  t o  s u b s t a n t i a l l y  a f f e c t e d  p a r t i e s  such a s  US S p r i n t .  

e I n  r e c o g n i t i o n  of t h e s e  m a t e r i a l  d e f i c i e n c i e s  and based  

on t h e  foregoing,  US S p r i n t  r e s p e c t f u l l y  r e q u e s t s  t h i s  Honorab le  

Court t o  r eve r se  t h e  PSC order  on appea l ,  void t h e  t a r i f f s  sought 

t o  be implemented by such  o r d e r  &I i n i t i o ,  and o r d e r  t h a t  t h e  

p r i o r  t a r i f f  p r o v i s i o n s  be r e i n s t a t e d  a s  e f f e c t i v e  u n t i l  p rope r ly  

modified by t h e  Commission i n  compliance wi th  t h e  law. 
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