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PREFACE 

The r e c o r d  and  b r i e f s  p r e s e n t e d  i n  t h i s  c a s e  c o n f i r m  t h a t  

t h e  Commission f a i l e d  t o  comply  w i t h  e s s e n t i a l  r e q u i r e m e n t s  

of law when changing l e g a l l y  e f f e c t i v e  t a r i f f  r a t e s  absent adequate 

not ice ,  a  c l e a r  po in t  of e n t r y ,  o r  an  a d e q u a t e  h e a r i n g  o p p o r t u n i t y .  

The C o m m i s s i o n l s  c h a r a c t e r i z a t i o n  of  i t s  a c t i o n  a s  "enforcement" 

d o e s  n o t  c u r e  t h i s  f u n d a m e n t a l  n o n c o m p l i a n c e  w i t h  a p p l i c a b l e  

s t a t u t o r y  p r o v i s i o n s  g o v e r n i n g  c h a n g e s  i n  l a w f u l l y  a p p r o v e d  

t a r i f f  r a t e s .  

Even i f  t h i s  were a n  a t t e m p t  t o  " e n f o r c e "  a n  e a r l i e r  o r d e r ,  

t h e  FPSC is  n o t  a u t h o r i z e d  t o  d i s r e g a r d  t h e  p r o c e d u r e s  s e t  f o r t h  

i n  F l o r i d a  S t a t u t e s  c h a p t e r s  120 and 364 when changing e x i s t i n g  

t a r i f f  r a t e s .  The Commissionls f i n a l  o r d e r  p u r p o r t i n g  t o  c h a n g e  

l e g a l l y  a p p r o v e d  t a r i f f  p r o v i s i o n s  w i t h o u t  p r o p e r  n o t i c e  o r  

a  h e a r i n g  is v o i d  &I i n i t i o  and shou ld  b e  r e v e r s e d  by t h i s  Cour t .  

* * * * * 

F o r  c o n v e n i e n t  r e f e r e n c e ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  

t o  a s  t h e y  appeared b e f o r e  t h e  F l o r i d a  P u b l i c  S e r v i c e  Commission, 

and  t h e  f o l l o w i n g  s y m b o l s  and a b b r e v i a t i o n s  may a l s o  b e  used ,  

v i z :  

F l o r i d a  P u b l i c  S e r v i c e  Commission - Commission o r  FPSC 

US S p r i n t  Communications Company - US S p r i n t  

Sou the rn  B e l l  Telephone and Te legraph  Company - Southern B e l l  

Record on Appeal - (R-  ) 



I. THE COHMISSION'S SELF--LED mENFORCEHBEIOTm ACTION FAILED 
TO COHPLY WITH THE ESSENTIAL REQUIREMENTS OF LAW 

T h e  C o m m i s s i o n ' s  a s s e r t i o n  t h a t  i t s  a c t i o n s  w e r e  i n  t h e  

n a t u r e  o f  "enfo rcementn  is whol ly  w i t h o u t  l e g a l  m e r i t  o r  f a c t u a l  

s u b s t a n c e .  The Commiss ion  c a n n o t  u n i l a t e r a l l y  change a l e g a l l y  

e f f e c t i v e  t a r i f f  t h e n  d e n y  a  p r o p e r  p e t i t i o n  f o r  h e a r i n g  t h a t  

r a i s e s  a  d i s p u t e  o f  m a t e r i a l  f a c t ,  and s t i l l  have  complied w i t h  

t h e  e s s e n t i a l  r e q u i r e m e n t s  o f  law. 

F i r s t ,  t h e  Commission h a s  ignored  t h e  f a c t  t h a t  t h e  J a n u a r y  

1 9 8 4  t a r i f f 1  h a s  a n  i n d e p e n d e n t  l e g a l  e x i s t e n c e  a p a r t  from any 

o r d e r .  A s  p o i n t e d  o u t  i n  US S p r i n t ' s  I n i t i a l  B r i e f ,  a p p r o v e d  

t a r i f f s  h a v e  t h e  f o r c e  and  e f f e c t  o f  law and t h e  r a t e s  cha rged  

t h e r e i n  mus t  b e  c h a r g e d  r e g a r d l e s s  o f  t h e  c o n s e q u e n c e s . 2  The 

Commission's e a r l i e r ,  December 1983 o r d e r  i s  n o t  somehow s u p e r i o r  

t o  t h e  J a n u a r y  1 9 8 4  t a r i f f ,  n o r  would a n  a p p a r e n t  i n c o n s i s t e n c y  

between t h e  two a u t h o r i z e  t h e  Commission t o  deny t h e  l e g a l  s t a t u s  

l ~ o r  t h i s  b r i e f ,  a s  i n  i t s  I n i t i a l  B r i e f ,  US S p r i n t  s h a l l  r e f e r  
t o  t h e  i n d u s t r y - w i d e  t a r i f f  e f f e c t i v e  o n  J a n u a r y  1 ,  1 9 8 4  a s  
t h e  " J a n u a r y  1984 t a r i f f . "  The e a r l i e r  Commission Order, No. 12765 
( i s s u e d  December 9 ,  1 9 8 3 ) .  w h i c h  t h e  Commiss ion  claims it was 
" e n f o r c i n g n  w i l l  b e  r e f e r r e d  t o  as  t h e  "December 1983 Order." 
The new t a r i f f  changing t h e  J a n u a r y  1984 t a r i f f  w i l l  b e  d e s i g n a t e d  
t h e  "October  1986 t a r i f f  ." 
2 ~ a d d a l e n a  v .  S o u t h e r n  B e l l  T e l .  & T e l .  Co., 382 So.2d  1 2 4 6 ,  
1 2 4 8  ( F l a .  4 t h  DCA 1 9 8 0 ) ;  I n  r e  P e n n i c h u c k  W a t e r  W o r k s ,  4 1 9  
A.2d 1080,  1083 (N .H .  1980) . See also F l o r i d a  Rate Conf. v. F l o r i d a  
RR & P u b l i c  u t i l i t i e s  Comm'n, 108  So.2d 601  ( F l a .  1 9 5 9 ) ;  Landrum 
v .  F l o r i d a  Power & L i q h t  Co.,  5 0 5  So.2d  5 5 2 ,  554 ( F l a .  3d DCA 
1 9 8 7 ) ;  C o r p o r a t i o n  D e  G e s t i o n  S t e - F o y ,  I n c .  v .  F l o r i d a  Power 
& L i q h t  Co,, 385 So.2d 124 ( F l a .  3d DCA 1 9 8 0 ) ,  



o f  t h e  t a r i f f  and d i s r e g a r d  normal ratemaking and a d m i n i s t r a t i v e  

p r o c e d u r e  p r o t e c t i o n s  o f  F l o r i d a  S t a t u t e s  c h a p t e r s  120 and 364. 

It is i n c r e d i b l e  f o r  t h e  Commission t o  suggest t h a t  a  mater ia l  

revis ion  t o  t h i s  l a w f u l l y  approved t a r i f f ,  a f t e r  o v e r  two-and-one- 

h a l f  y e a r s ,  i s  i n  t h e  n a t u r e  o f  a  t e c h n i c a l  " e n f o r c e m e n t n  o f  

t h e  December 1 9 8 3  o r d e r .  The C o m m i s s i o n ' s  p o s i t i o n  a s s u m e s  

t h a t  a l l  l o c a l  e x c h a n g e  c o m p a n i e s ,  a l l  long d i s t a n c e  c a r r i e r s ,  

t h e  S t a f f ,  and t h e  Commission m i s i n t e r p r e t e d  t h e  December 1 9 8 3  

Order o r  f a i l e d  t o  d i s c o v e r  t h e  " e r r o r "  d u r i n g  a l e n g t h y  i n v e s t i -  

g a t i o n  and r e v i e w  p r o c e s s  and a n  a l m o s t  t h r e e  y e a r  implemen- 

t a t i o n  p e r i o d .  Such assumpt ions  a r e  unfounded and i n c o r r e c t .  

The  J a n u a r y  1984  t a r i f f  was n o t  t h e  p r o d u c t  o f  a n  i s o l a t e d  

event ,  bu t  r a t h e r  t h e  f i n a l  embodiment of  one  of  t h e  most e x t e n s i v e  

p r o c e e d i n g s  i n  Commiss ion  h i s t o r y .  F o r  o v e r  one-and-one-half 

yea r s  t h e  Commission conducted workshops and ad j u d i c a t o r y  h e a r i n g s  

a n d  e v a l u a t e d  numerous  t a r i f f s  and p o l i c i e s  t h a t  u l t i m a t e l y  

cu lmina ted  i n  t h e  J a n u a r y  1984 t a r i f f .  The 1984 t a r i f f  document 

was s u b j e c t e d  t o  f u r t h e r  s c r u t i n y  a f t e r  t h e  Commission f o r m a l l y  

s u s p e n d e d  t h e  t a r i f f  on t h e  b a s i s  t h a t  " i t  m u s t  b e  r e v i e w e d  

i n  d e t a i l  t o  e n s u r e  c o n s i s t e n c y  and compliance with Order No. 12765 

[ t h e  December 1983 Order ] "  and t o  e n a b l e  " a n a l y s i s "  by t h e  C o m m i s -  

s i o n . 3  I n  March 1 9 8 4 ,  t h e  Commission d i s p o s e d  o f  t h e  l a s t  o f  

e i g h t  p e t i t i o n s  f o r  r e c o n s i d e r a t i o n  o f  t h e  December 1 9 8 3  O r d e r  

3 0 r d e r  No. 1 2 8 0 5 ,  1 (December  22 .  1 9 8 3 ) .  By t h i s  O r d e r ,  t h e  
t a r i f f ' s  p r o v i s i o n s  were al lowed t o  become e f f e c t i v e  on  J a n u a r y  1, 
1984 s u b j e c t  t o  refund i f  during t h e  suspension period t h e  Commission 
found t h e  t a r i f f  t o  b e  i l l e g a l .  



a n d  t h e  J a n u a r y  1 9 8 4  t a r i f f  a n d  l i f t e d  t h e  s u s p e n s i o n  o f  t h e  

t a r i f f  . 4  S i n c e  t h e  s u s p e n s i o n  was l i f t e d  and t h e  f i n a l  approved 

t a r i f f  r a t e s  became e f f e c t i v e ,  t h e  J a n u a r y  1 9 8 4  p r o v i s i o n s  h e r e  

u n d e r  r e v i e w  h a d  b e e n  r e l i e d  upon and  u n c h a l l e n g e d  by  e i t h e r  

t h e  t e l e p h o n e  companies  o r  t h e  Commission. 

T h e  Commiss ion  c i t e s  n o  s t a t u t o r y  o r  case l a w  a u t h o r i t y  

f o r  t h e  p r o p o s i t i o n  t h a t  t h e  Commiss ion  h a s  a n  i n h e r e n t  power  

t o  m o d i f y  l e g a l l y  e f f e c t i v e  t a r  i f f  ra tes  based  on " c o r r e c t i v e "  

a c t i o n  t o  " e n f o r c e "  a n  e a r l i e r  o r d e r .  T h i s  i s  u n d e r s t a n d a b l e  

s i n c e  n o n e  e x i s t s .  A s  r e c o g n i z e d  i n  t h e  C o m m i s s i o n ' s  Answer, 

t h e  o n l y  e n f o r c e m e n t  mechan i sms  a v a i l a b l e  t o  t h e  C o m m i s s i o n  

a r e :  (1) i m p o s i t i o n  o f  p e n a l t i e s ,  ( 2 )  r e v o c a t i o n  o f  a c e r t i f i -  

cate,  and ( 3 )  a n  en fo rcemen t  a c t i o n  b e f o r e  t h e  C i r c u i t  Cour t .5  

0 None o f  t h e s e  mechanisms is a p p l i c a b l e  i n  t h e  i n s t a n t  case, 

and  t h e  Commiss ion  c a n n o t  l e g i s l a t e  a new power t o  " e n f o r c e "  

s i m p l y  b e c a u s e  i t  d e s i r e s  t o  r e v i s i t  a n  e a r l i e r  o r d e r .  While  

t h e  FPSC d o e s  have  a v a i l a b l e  c e r t a i n  l a w f u l  p r o c e d u r e s  t o  e n f o r c e  

v a l i d  Commiss ion  o r d e r s ,  t h e s e  a c t i o n s  m u s t  b e  t a k e n  " i n  t h e  

4 0 r d e r  Nos. 12938 ( J a n .  27, 1984) and 13091 (Mar. 16 ,  1 9 8 4 ) .  

5 ~ o m m i s s i o n  Answer B r i e f  a t  9-10. I t  s h o u l d  b e  n o t e d  t h a t  each  
of t h e s e  mechanisms is s p e c i f i c a l l y  a u t h o r i z e d  by t h e  L e g i s l a t u r e .  
See §§ 364.285, 120.69, F l a .  S t a t .  (1985) .  



e manner p re sc r ibed  by law f o r  t h a t  purpose."6 Such "lawful forms"7 

do no t  i nc lude  u n i l a t e r a l l y  changing an e x i s t i n g ,  approved t a r i f f  

r a t e  ou t  s i d e  t h e  s t anda rd  n o t i c e  and hear ing requirements provided 

i n  F l o r i d a  S t a t u t e s  s e c t i o n s  364.05,  120.57 (I), and 120.59 ( 4 ) .  

The b l a t a n t  a t t e m p t  p r e s e n t e d  h e r e  t o  proceed i n  an u l t r a  v i r e s  

manner and t o  s u g g e s t  t h a t  t h e s e  s t a t u t o r y  r e q u i s i t e s  s i m p l y  

do n o t  a p p l y  s h o u l d  b e  rebuked and t h e  at tempted i l l e g a l  t a r i f f  

change voided. 

11. EFFECTIVE TARIFF RATES HAVE INDEPENDENT LEGAL VALIDITY 
AND HAY ONLY BE CHANGED BY THE COMMISSION PURSUANT 

TO FLORIDA STATUTES SECTION 364.05 

A s  t h i s  Court s t a t e d  twenty y e a r s  ago: 

"We f i n d  from t h e  s t a t u t o r y  c o n t e x t  of o t h e r  p r o v i s i o n s  
of Chapter  364 t h a t  t h e  p rocedure  o u t l i n e d  i n  S e c t i o n  
364 .05  i s  d e s i g n e d  t o  a p p l y  t o  anv r a t e  c h a n g e O n 8  

I n d e e d ,  t h e  l a n g u a g e  of  s e c t i o n  364.05 p r o v i d e s  t h a t  "no 

change s h a l l  be made i n  any r a t e n  except  pursuant  t o  t h e  p r o c e s s  

t h e r e i n  d e s c r i b e d .  9  Here ,  however,  t h e  Commission has  c l e a r l y  

ac t ed  o u t s i d e  t h i s  p r o c e s s .  The J a n u a r y  1984 t a r i f f  had been  

6 ~ t a t e  v. A t l a n t i c  Coast Line R.R., 54 So. 900, 903 (F la .  1911).  
See a l so  Art. I ,  S 18, Fla .  Const., which p r o h i b i t s  a d m i n i s t r a t i v e  
p e n a l t i e s  i n  t h e  a b s e n c e  of s p e c i f i c  l e g i s l a t i v e  a u t h o r i z a t i o n .  
Con t inen ta l  Cons t ruc t ion  Co. v. Board of T rus t ee s  of t h e  I n t e r n a l  
Improvement T r u s t  Fund, 464 So.2d 204, 207 (F la .  1st DCA 1985) ,  
p e t .  f o r  rev.  den., 472 So.2d 1180 (F la  1985).  

7 ~ l o h a  U t i l i t i e s ,  I n c .  v. F l o r i d a  P u b l i c  S e r v i c e  Commln, 376 
So.2d 850, 851 (Fla .  1979).  

8 ~ l o r i d a  I n t e r c o n n e c t  T e l .  Co. v .  F l o r i d a  P u b l i c  S e r v i c e  
Commln, 342 So.2d 811, 814 (Fla .  1976) (emphasis added) .  

9§ 364.05 (1) F la .  S t a t .  (1985) (emphasis added) . 



s u b j e c t e d  t o  e x t e n s i v e  rev iew by t h e  Commission and t h e  i n d u s t r y ,  

and has been a c t u a l l y  i n  e f f e c t  and u t i l i z e d  f o r  o v e r  two-and-one- 

h a l f  y e a r s .  B o t h  t h e  l o c a l  and  l o n g  d i s t a n c e  c a r r i e r s  r e l i e d  

on t h e  a c c u r a c y  of  t h e  i n i t i a l  t a r i f f .  Thus,  when t h e  Commission 

d e c i d e d  t o  a l t e r  t h e  J a n u a r y  1 9 8 4  t a r i f f  i t  was d u t y  bound t o  

comply  w i t h  t h e  p r o v i s i o n s  o f  s e c t i o n  3 6 4 . 0 5  i n  e f f e c t u a t i n g  

t h e  change.  

I n d e e d ,  w h e n e v e r  t h i s  C o u r t  e x a m i n e s  Commiss ion  a c t i o n ,  

i t  " m u s t  e s t a b l i s h  t h e  g r a n t  o f  l e g i s l a t i v e  a u t h o r i t y  t o  a c t  

s i n c e  t h e  Commiss ion  d e r i v e s  i t s  power s o l e l y  from t h e  L e g i s l a -  

t u r e .  "10  A s  t h i s  C o u r t  h a s  a l s o  acknowledged, t h e  j u r i s d i c t i o n  

o f  t h e  Commiss ion  " m u s t  b e  i n v o k e d  i n  t h e  manner  p r o v i d e d  b y  

s t a t u t e  and  it is n o t  a u t h o r i z e d  t o  p roceed  e x c e p t  i n  c o n f o r m i t y  

w i t h  t h e  s t a t u t e s . " l l  The re  is no  e s c a p e  p r o v i s i o n  which r e l i e v e s  

t h e  Commiss ion  o f  i t s  s t a t u t o r y  o b l i g a t i o n  t o  f o l l o w  s e c t i o n  

364 .05  s i m p l y  b e c a u s e  t h e  Commission b e l i e v e s  it is " c o r r e c t i n g "  

t h e  t a r i f f  t o  conform w i t h  a  p o s t  hoc  i n t e r p r e t a t i o n  o f  a  p r i o r  

o r d e r .  

W h e r e  t h e  l e g i s l a t u r e  h a s  s p e l l e d  o u t  a  c l e a r  p r o c e d u r e  

f o r  c h a n g i n g  t a r i f f  r a t e s ,  t h e  Commiss ion  mus t  a b i d e  b y  t h i s  

p rocedure .12  No l e g a l  b a s i s  e x i s t s  t o  al low o r  warrant a  derogat ion  

o f  t h i s  p r o c e s s ,  and t h e  C o u r t  s h o u l d  n o t  o v e r r i d e  w e l l - e s t a b -  

l o u n i t e d  T e l .  Co. o f  F l o r i d a  v .  F l o r i d a  P u b l i c  S e r v i c e  Commln, 
496 So.2d 1 1 6 ,  118 ( F l a .  1 9 8 6 ) .  

l l ~ l o r i d a  Motor Lines Corp. v. Douslass, 7  So.2d 843, 847 (Fla .  1941) .  

1 2 ~ h a y e r  v.  S t a t e ,  335 So.2d 815,  817 ( F l a .  1 9 7 6 ) .  



a l i s h e d  p r e c e d e n t s  by e n d o r s i n g  a Commission-created "enforcement"  

scheme t h a t  would  a l l o w  t h e  FPSC t o  d i s r e g a r d  t h e  s t a t u t e s  a t  

w i l l .  The Commission 's  s e l f - s t y l e d  "en fo rcemen tn  o f  i t s  ea r l i e r  

o r d e r  u n d e n i a b l y  c h a n g e d  l a w f u l l y  t a r i f  f e d  r a t e s ,  a n d ,  s i m p l y  

p u t ,  s h o u l d  have been  i n  compl i ance  w i t h  F l o r i d a  S t a t u t e s  s e c t i o n  

364.05 t o  be  v a l i d  and e n f o r c e a b l e .  

111. THE COXHISSION INITIATED RATE CHANGE IGNORED 
CHAPTER 120 HEARING AND FUNDAHENTAL PROCEDURAL DUE 

PROCESS REQUIREMENTS 

T h i s  C o u r t  h a s  e x p r e s s e d  t h e  p r i n c i p l e  t h a t  " t h e  g e n e r a l  

s t a t u t o r y  scheme  f o r  making  a n d  a d j u s t i n g  r a t e s  e m b r a c e s  t h e  

t r a d i t i o n a l  r e q u i r e m e n t s  o f  p r o c e d u r a l  d u e  p r o c e s s ,  i .e., n o t i c e  

and a h e a r i n g .  "13 A d d i t i o n a l l y ,  F lo r ida  S t a t u t e s  s e c t i o n  120.57 (l), 

e s t a b l i s h e s  a p a r t y ' s  n o t i c e  and h e a r i n g  r i g h t s  when o n e ' s  s u b -  

s t a n t i a l  i n t e r e s t s  a r e  b e i n g  a f f e c t e d  b y  a p r o p o s e d  change  i n  

t a r i f f  r a t e s . 1 4  The Commiss ion  may n o t  s i m p l y  o b v i a t e  t h e s e  

fundamenta l  d u e  p r o c e s s  p r o t e c t i o n s  by c h a r a c t e r i z i n g  i t s  a c t i o n  

a s  " c o r  r e c t i v e n  o f  a l a w f u l l y  approved and l o n g - s t a n d i n g  t a r i f f  

s o  as t o  a l l e g e d l y  b r i n g  a b o u t  "compl iancen  w i t h  t h e  Commission 's  

c u r r e n t  i n t e r p r e t a t i o n  o f  a p r i o r  o r d e r .  

I n d e e d ,  s e c t i o n  364 .14 ,  wh ich  a u t h o r i z e s  t h e  Commiss ion  

t o  order  changes i n  r a t e s  t h a t  a r e  " u n j u s t ,  u n r e a s o n a b l e ,  u n j u s t l y  

1 3 ~ l o r i d a  Power Corp. v. Hawkins, 367 So.2d 1011, 1013 (Fla.  1979).  
See  a l s o  F l o r i d a  Gas Co. v. Hawkins, 372 So.2d  1 1 1 8 ,  1 1 2 1  ( F l a .  
1979) .  

1 4 ~ ~ ~ ,  I n c .  v. F l o r i d a  P u b l i c  S e r v i c e  Comm'n, 334 So.2d 594 ( F l a .  
1976) .  See  a l s o  F l o r i d a  R e t a i l  F e d . ,  I n c .  v .  Mavo, 3 3 1  So.2d 
308, 310 ( F l a .  1976) .  



0 d i s c r i m i n a t o r y ,  u n d u l y  p r e f e r e n t i a l ,  o r  a n y w i s e  i n  v i o l a t i o n  

o f  l a w , "  s p e c i f i c a l l y  " c o n t e m p l a t e s  t h e  h o l d i n s  o f  a h e a r i n g  

by t h e  Commiss ione r s  upon t h e i r  own motion o r  upon compla in t . "15  

I n  t h e  i n s t a n t  case, however, t h e  Commission d i d  n o t  act p u r s u a n t  

t o  t h i s  l e g i s l a t i v e  mandate.  Moreover,  when US S p r i n t  p e t i t i o n e d  

f o r  a h e a r i n g  t o  p o i n t  o u t  t h e s e  o m i s s i o n s  and  t o  d i s p u t e  t h e  

Commiss ion '  s p o s t  h o c  c o n s t r u c t  i o n  o f  t h e  December 1983 o r d e r ,  

t h e  Commission t o o k  f i v e  m o n t h s  t o  d e n y  US S p r i n t ' s  p e t i t i o n ,  

a n d  t h e n  d i d  s o  w i t h o u t  p r o v i d i n g  US S p r i n t  a n y  o p p o r t u n i t y  

t o  e x p r e s s  f o r m a l l y  i t s  c o n c e r n s  t o  t h e  Commission. T h i s  r e s u l t  

o b t a i n s  e v e n  t h o u g h  t h e  US S p r i n t  h e a r i n g  p e t i t i o n  was f i l e d  

w e l l  w i t h i n  t h e  s t a t u t o r y  f i l e  and  s u s p e n d  p e r i o d  t h a t  l e g a l l y  

a t t a c h e d  t o  t h e  October  1986 t a r i f f  submiss ion .16  

To e x p l a i n  t h e  d e n i a l  o f  t h e s e  e s s e n t i a l  p r o c e d u r a l  d u e  

p r o c e s s  r i g h t s ,  t h e  Commiss ion  s u g g e s t s  t h a t  US S p r i n t  had  a n  

o p p o r t u n i t y  t o  p u r s u e  i t s  r i g h t s  d u r i n g  t h e  1982-1984 access 

p r o c e e d i n g s .  The Commission a r g u e s  f u r t h e r  t h a t  US S p r i n t  s h o u l d  

n o t  b e  p e r m i t t e d  t o  r a i s e  a n  o b j e c t i o n  now t o  t h e  Commission 's  

o r i g i n a l  p o l i c y .  T h i s  a r g u m e n t  m i s c h a r a c t e r i z e s  US S p r i n t ' s  

p o s i t i o n .  US S p r i n t  d i d  i n  f a c t  p u r s u e  i t s  r i g h t s  i n  t h e  o r i g i n a l  

p r o c e e d i n g ,  and  i f  t h e  J a n u a r y  1 9 8 4  t a r i f f  h a d  i n c l u d e d  t h e  

r a t e s  now imposed, US S p r i n t  would have  o b j e c t e d .  That  US S p r i n t ,  

1 5 ~ o y d  v.  S o u t h e a s t e r n  T e l .  Co., 105 So.2d 889, 893 ( F l a .  1958)  
emphasis  a d d e d ) .  
GR-33 . US S p r i n t ' s  p e t i t i o n  was f i l e d  16 days a f t e r  t h e  Commission 

i s s u e d  i t s  o r d e r  d i r e c t i n g  t h e  t a r i f f  f i l i n g  (R-29) and  2 1  d a y s  
a f t e r  Sou the rn  B e l l  f i l e d  i t s  new t a r i f f  (see p. 12 of t h e  Appendix 
t o  US S p r i n t ' s  I n i t i a l  B r i e f ) .  



a n d  t h e  o t h e r  p a r t i e s ,  d i d  n o t  o b j e c t  t h u s  c o n f i r m s  t h a t  no 

problem e x i s t e d  i n  t h e  approved 1984 t a r i f f .  

I n  any c a s e ,  t h e  October 1986 t a r i f f  mod i f i ca t ion  t r i g g e r e d  

t h e  chap te r  120 p r o c e d u r a l  due  p r o c e s s  r i g h t s  o u t l i n e d  above ,  

and t h e  r e s u l t i n g  hear ing  oppor tun i ty  should have been a f  forded.  

Contrary  t o  Commission a s s e r t i o n s ,  t h i s  C o u r t  i s  n o t  f a c e d  w i t h  

d e c i d i n g  t h e  m e r i t s  o f  t h e  d i s p u t e .  The f a c t u a l  i s s u e s  should 

have  been  a d d r e s s e d  i n  a  Commission h e a r i n g  a t  t h e  t i m e  t h e  

t a r i f f  change  was p roposed  i n  1986.  The p r e s e n c e  of m a t e r i a l  

d i s p u t e d  f a c t s  on t h e  p r o p e r  i n t e r p r e t a t i o n  and  a p p l i c a t i o n  

o f  t h e  December 1983 o r d e r  i s  p r e c i s e l y  t h e  r e a s o n  a  h e a r i n g  

was necessary.  

The Commission s t a t e d  i n  i t s  answer b r i e f  t h a t :  

The Commission had a l l  of t h e s e  a l t e r n a t i v e s  
a v a i l a b l e  t o  i t  t o  e n f o r c e  i t s  a p p r o v e d  
r a t e  s t r u c t u r e  f o r  acces s  charges .  D i r e c t i n g  
t h e  r e s p e c t i v e  c o m p a n i e s ,  a s  p a r t  o f  t h e  
Southern Be l l  r e v i s i o n  proceeding, t o  correct ly  
r e f i l e  t h e  e r r o n e o u s  t a r i f f  s h e e t s  was t h e  
most e f f i c i e n t  method t o  en fo rce  t h e  Commis- 
s i o n ' s  p rev ious  d e c i s i o n .  Any of  t h e  o t h e r  
a l t e r n a t i v e s  would  h a v e  b e e n  t o o  h a r s h ,  
t o o  c o s t l y ,  o r  t o o  l e n g t h y  t o  c o r r e c t  a  
t e c h n i c a l  e r r o r  no  o n e  knew had o c c u r r e d  
o r  in tended  t o  occur.  17 

T h e s e  b a s e s  f o r  f a i l i n g  t o  f o l l o w  normal n o t i c e  and h e a r i n g  

p r o c e d u r e s  under  F l o r i d a  S t a t u t e s  s e c t i o n s  364.05 and 120.57 

r u n  s q u a r e l y  a f o u l  of  t h e  p r o c e d u r a l  due  p r o c e s s  p r o c e d u r e s  

17~ommission Answer B r i e f ,  p.  1 0 .  
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found essential by this Court for utility rate changes. As 

stated in Florida Gas Company v. ~awkins:18 

When factual matters af f ecting the fairness 
of utility rates are being considered by 
a regulatory commission the rudiments of 
fair play and due process require that the 
company must be afforded a fair hearing 
and an opportunity to explain or rebut those 
matters. There can be no compromise on 
the footing of convenience or expediency, 
or because of a natural desire to avoid 
delay, when the minimal requirement of a 
fair hearing has been neglected or ignored .l9 

In the current case, the Commission's desire to effect 

an expeditious rate change, which the Commission unilaterally 

deemed to be consistent with its intent in a prior order, was 

the occasion for a plain failure to abide by the appropriate 

procedural and statutory requirements cited by the Court. Not- 

@ withstanding the Commission's assertions, a change in the tariff 

rate did raise factual and legal questions upon which US Sprint 

was entitled to have its views heard by the Commission. The 

denial of this fundamental opportunity on grounds of expediency 

or cost savings should be squarely rejected by the Court. 

Finally, as shown in the record, US Sprint filed a petition 

for hearing on October 22, 198620 which was not acted on by 

the FPSC until April 21, 1987.21 The Commission has failed 

18372 So.2d 1118 (Fla. 1979). 

191d. - at 1121. 

20 (R-33). 

21 (R-53) . 



t o  suppor t  its r e f u s a l  t o  e i t h e r  g r a n t  o r  deny US Spr in t ' s  pe t i t i on  

f o r  h e a r i n g  f o r  a  s i g n i f i c a n t  p e r i o d  beyond t h e  s t a t u t o r i l y  

p r e s c r i b e d  15 day  l i m i t . 2 2  The Commiss ion ' s  s o l e  r e s p o n s e  t o  

t h i s  s t a t u t o r y  v i o l a t i o n  is t h a t  t h e  Commiss ion ' s  u n i l a t e r a l  

c l o s u r e  o f  i t s  d o c k e t  on t h i s  m a t t e r  somehow t o l l e d  t h e  normal 

15 day d i s p o s i t i o n  p e r i o d .  The Commission, however,  c i t e s  no 

s t a t u t e  o r  c a s e  law precedent  f o r  t h e  p r o p o s i t i o n  t h a t  an agency's 

d e c l a r a t i o n  t h a t  its p roceed ing  i s  " c l o s e d "  somehow a v o i d s  t h e  

r e q u i r e m e n t  t o  d i s p o s e  o f  a  p e t i t i o n  f o r  h e a r i n g  w i t h i n  t h e  

s t a t u t o r i l y  mandated 15 day per iod .  

For  t h i s  Cour t  t o  a l low an agency t o  suspend normal s e c t i o n  

120.57 hea r ing  r i g h t s  on t h e  b a s i s  of whether  o r  n o t  a  " d o c k e t n  

was deemed o p e n  by t h e  agency ,  would be  t o  undo fundamen ta l  

0 chapter 120 p r o t e c t i o n s  a g a i n s t  u n i l a t e r a l  agency a c t  ion a f  f  e c t  ing 

t h e  s u b s t a n t i a l  i n t e r e s t s  of p a r t i e s . 2 3  

No v a l i d  b a s i s  e x i s t s  f o r  t h e  FPSC t o  have  s i m p l y  h e l d  

the  pe t i t i on  i n  abeyance f o r  5  months whi le  US S p r i n t ' s  s u b s t a n t i a l  

i n t e r e s t s  w e r e  b e i n g  a d v e r s e l y  impac ted  by t h e  Commiss ion ' s  

a c t i o n  t o  i l l e g a l l y  change r a t e s .  US S p r i n t ' s  a t t e m p t s  i n  t h e  

f a c e  of t h i s  de l ay  t o  add res s  t h e  Commission through o r a l  argument, 

and u l t i m a t e l y  a t  Agenda Conference, were rebuffed by t h e  Commis- 

22s 120.57 (1) (b )  (11, Fla .  S t a t .  (1985).  

2 3 ~ o r e o v e r ,  i f  t h e r e  was no "docket" open a t  t h e  t i m e  US S p r i n t ' s  
pe t i t i on  for  hea r ing  was f i l e d ,  t h i s  would have been a  m i n i s t e r i a l  
m a t t e r  e a s i l y  remedied by s i m p l y  open ing  a  new d o c k e t  on t h e  
pe t i t ion ,  and t h e n  proceeding t o  e i t h e r  g r a n t  o r  deny t h e  p e t i t i o n  
wi th in  t h e  desc r ibed  15 day t ime l i m i t .  



s i o n .  A s  a  r e s u l t ,  t h e r e  c o u l d  n o t  have  been  a  more complete 

d e n i a l  of US S p r i n t ' s  due process  r i g h t s .  

IV.  THE C ~ I S S I O N - O R D E R E D  CHANGE I N  A WO-AND-ONE-HALF 
YEAR OLD APPROVED TARIFF RATE HAD A SERIOUS NEGATIVE 

IMPACT UPON US SPRINT'S SUBSTANTIAL INTERESTS 

The Commission s u g g e s t s  t h r o u g h o u t  i t s  Answer B r i e f  t h a t  

the  change made t o  the  January 1984 t a r i f f  was t r i v i a l ,  m i n i s t e r i a l ,  

o r  o t h e r w i s e  de min imis  i n  n a t u r e .  I n  r e s p o n s e ,  US S p r i n t  

s trongly conveys t o  the  Court t h a t  US S p r i n t ' s  s u b s t a n t i a l  i n t e r e s t s  

con t inue  t o  be s e v e r e l y  and adversely affected unless the  Commission 

implemented r a t e  change is v o i d e d  & i n i t i o  and t h e  s t a t u s  

a n t e  r e i n s t a t e d .  

F i r s t  and most b a s i c a l l y ,  t h e  Commission' s a c t i o n  increased  

t h e  amount US S p r i n t  must pay  f o r  a c c e s s  i n  F l o r i d a .  Second,  

US S p r i n t  i s  s u d d e n l y  p a y i n g  a  s i g n i f i c a n t l y  h i g h e r  r a t e  f o r  

t h e s e  acces s  connec t ions  r e l a t i v e  t o  o t h e r  compet i to rs .  

Based upon t h e  e x i s t e n c e  of t h e  p r o r a t e  c r e d i t  i n  the  January 

1984 t a r i f f ,  US Sprint  ordered and p r e s e n t l y  u t i l i z e s  a  s i g n i f i c a n t  

amoun t  o f  F e a t u r e  Group B a c c e s s  i n  F l o r i d a .  T h i s  r e l i a n c e  

on Fea tu re  Group B acces s  recognized t h a t  Fea tu re  Group B would,  

unde r  t h e  J a n u a r y  1984 t a r i f f ,  be r a t e d  a t  t h e  same l e v e l  a s  

Fea tu re  Group A acces s  ( s i n c e  b o t h  a r e  " u n e q u a l n  o r  " i n f e r i o r n  

forms  o f  a c c e s s  made a v a i l a b l e  t o  t h e  compet i to rs  of AT&T such 

a s  US S p r i n t ) .  

The s i g n i f i c a n t  network ing and opera t iona l  decisions resul t ing 

f r o m t h e  d e c i s i o n  t o  commit t o  F e a t u r e  Group B a c c e s s  i n v o l v e  

long-term o b l i g a t i o n s  i n  p l a n t  and f a c i l i t i e s  t h a t  impact c r i t i c a l  

-12- 



a s p e c t s  o f  US S p r i n t ' s  b u s i n e s s .  To now p e n a l i z e  US S p r i n t  

f o r  t h i s  F e a t u r e  Group B a c c e s s  n e t w o r k i n g  s t r a t e g y  w i t h o u t  

n o t i c e  a f t e r  a l m o s t  t h r e e  y e a r s  o f  e v o l u t i o n  i s  n e i t h e r  f a i r  

n o r  r e a s o n a b l e .  US S p r i n t  m i g h t  w e l l  n o t  h a v e  d e c i d e d  t o  r e l y  

o n  F e a t u r e  Group B a c c e s s  i n  i t s  o v e r a l l  n e t w o r k i n g  s t r a t e g y  

i n  F l o r i d a  i f  t h e  J a n u a r y  1984 t a r i f f  had n o t  a p p l i e d  t h e  p r o r a t e  

c r e d i t  t o  F e a t u r e  Group B a c c e s s .  The  J a n u a r y  1 9 8 4  t a r i f f  i s  

t h u s  p r e c i s e l y  t h e  t y p e  of  a d m i n i s t r a t i v e  m a t t e r  t h a t  t h e  C o u r t  

h a s  p r e v i o u s l y  s a i d  s h o u l d  b e  " f i n a l  and  d i s p o s i t i v e  o f  t h e  

r i g h t s  and i s s u e s  i n v o l v e d  t h e r e i n "  and  upon w h i c h  a p a r t y  may 

s a f e l y  r e l y .  24 

The n e g a t i v e  impact  on US S p r i n t  r e s u l t i n g  from t h e  improper  

r a t e  change was a l l e g e d  and p r o p e r l y  p l e a d  i n  US S p r i n t  I s  o r i g i n a l  

p e t i t i o n  t o  t h e  Commiss ion  f o r  h e a r i n g . 2 5  I f  g r a n t e d ,  s u c h  

h e a r i n g  would  h a v e  p r o v i d e d  a n  o p p o r t u n i t y  t o  p r e s e n t  t o  t h e  

C o m m i s s i o n  t h e  p o s i t i o n  o f  US S p r i n t  t h a t  t h e  o r i g i n a l  1 9 8 4  

t a r i f f  p r o v i s i o n  was l a w f u l ,  p r o p e r ,  and shou ld  t h e r e f o r e  c o n t i n u e  

i n  e f f e c t .  A b s e n t  s u c h  a n  o p p o r t u n i t y ,  t h e  u n l a w f u l  a l t e r a t i o n  

of t h e  long-standing t a r i f f  r a t e  here  on r ev iew a f f e c t e d  US S p r i n t ' s  

s u b s t a n t i a l  i n t e r e s t s  i n  a m a t e r i a l  a n d  n e g a t i v e  way w i t h o u t  

honor ing  b a s i c  p r o c e d u r a l  d u e  p r o c e s s  r i g h t s  p r i o r  t o  t h e  r a t e  

change.  

2 4 ~ u s t i n  T u p l e r  T r u c k i n q ,  I n c .  v .  Hawkins ,  377  So.2d 679, 681 
( F l a .  1979) ;  P e o p l e s  Gas S y s t e m ,  I n c .  v .  Mason 1 8 7  So.2d  3 3 5 ,  
339 ( F l a .  1 9 6 6 ) .  
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CONCLUSION 

T h i s  C o u r t  i s  n o t  c h a r g e d  t o  r e v i e w  w h e t h e r  t h e  J a n u a r y  

1984 t a r i f f  was c o n s i s t e n t  w i t h  t h e  December 1983 Order .  R a t h e r ,  

t h e  l i m i t e d  q u e s t i o n  now b e f o r e  t h i s  h o n o r a b l e  body i s  whe the r  

t h e  F l o r i d a  P u b l i c  S e r v i c e  Commission compl ied  w i t h  t h e  a p p l i c a b l e  

s t a t u t o r y  p r o c e d u r e s  o f  F l o r i d a  S t a t u t e s  c h a p t e r s  120 and  364 

when i n  October  1986 it i s s u e d  a f i n a l  o r d e r  c h a n g i n g  i m p o r t a n t  

p r o v i s i o n s  o f  t h e  l a w f u l l y  approved J a n u a r y  1984 access t a r i f f .  

Upon t h e  r e c o r d  o f  t h i s  case, t h e r e  h a s  been  no  v a l i d  i n d i c a t i o n  

o f  s u c h  l a w f u l  c o m p l i a n c e .  US S p r i n t  r e s p e c t f u l l y  r e q u e s t s  

t h a t  t h i s  C o u r t  r e v e r s e  t h e  O r d e r  on a p p e a l  a n d  v o i d  & i n i t i o  

t h e  October  1986 t a r i f f  change  w i t h  i n s t r u c t i o n s  t h a t  a n y  f u r t h e r  

FPSC a t t e m p t  t o  a l t e r  t h e s e  access t a r i f f  p r o v i s i o n s  m u s t  comply  

w i t h  t h e  e s s e n t i a l  r e q u i r e m e n t s  of  t h e  law. 
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