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INTRODUCTION 

The Responden t ,  RICHARD P. HOPE, was t h e  Defendan t  i n  

t h e  T r i a l  C o u r t ,  and  t h e  P e t i t i o n e r  was t h e  S t a t e  o f  F l o r i d a .  

I n  t h i s  B r i e f ,  t h e  p a r t i e s  w i l l  be  r e f e r r e d  t o  a s  t h e  " S t a t e "  

a n d  t h e  "Respondent . "  The symbol  "R." f o l l o w e d  by t h e  c i t a t i o n  

t o  t h e  a p p r o p r i a t e  volume and  p a g e  number, w i l l  be  u s e d  t o  

d e s i g n a t e  t h e  Reco rd  o n  Appea l .  The symbol "App." f o l l o w e d  by 

t h e  c i t a t i o n  t o  t h e  a p p r o p r i a t e  p a g e  number, w i l l  be u s e d  t o  

d e s i g n a t e  t h e  Appendix.  

JURISDICTIONAL STATEMENT 

T h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  r e v i e w  I s s u e  I ,  t h e  

q u e s t i o n  c e r t i f i e d  by t h e  Second  Distr ict  C o u r t  o f  Appea l  a s  o n e  

o f  g r e a t  p u b l i c  i m p o r t a n c e ,  p u r s u a n t  t o  F1a.R.App.P. 9 .030 ( a )  

( ~ ) ( A ) ( v ) .  

A l s o  s u b m i t t e d  t o  t h i s  C o u r t  f o r  r e v i e w  are I s s u e s  I1 

a n d  111, which were  p r e v i o u s l y  p r e s e n t e d  t o  t h e  Dis t r ic t  C o u r t .  

T h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  c o n s i d e r  t h e s e  i s s u e s .  Where t h e  

r e c o r d  i s  p r o p e r l y  b e f o r e  t h e  Supreme C o u r t  on  a q u e s t i o n  certi-  

f i e d  a s  o n e  o f  g r e a t  p u b l i c  i n t e r e s t ,  t h e  C o u r t  h a s  t h e  p r e r o g -  

a t i v e  t o  c o n s i d e r  a n y  error i n  t h e  r e c o r d .  Lawrence v .  F l o r i d a  

E a s t  Coast Ry. C o . ,  346 So.2d 1012 ,  1014 ,  f n . 2  ( F l a .  1 9 7 7 ) ;  Rupp 

v.  J a c k s o n ,  238 So.2d 8 6 ,  89 ( F l a .  1 9 7 0 ) .  



STATEMENT O F  T H E  I S S U E S  

WHETHER THE COMMISSION O F  THE O F F E N S E  O F  
O F F E R I N G  A B R I B E  TO A S I T T I N G  C I R C U I T  
J U D G E  TO I N F L U E N C E  H I S  FAVORABLE TREATMENT 
O F  A DEFENDANT I N  A C R I M I N A L  PROCEEDING 
P E N D I N G  BEFORE THE J U D G E  IS ,  I N  AND O F  
I T S E L F ,  A CLEAR AND CONVINCING REASON FOR 
DEPARTURE FROM THE RECOMMENDED G U I D E L I N E S  
SENTENCE I N  SENTENCING THE PERSON O F F E R I N G  
T H E  B R I B E  

11. WHETHER THE RESPONDENT WAS D E N I E D  A F A I R  
AND I M P A R T I A L  T R I A L  DUE TO THE T R I A L  
C O U R T ' S  REFUSAL TO CONDUCT AN I N  CAMERA 
I N S P E C T I O N  O F  SWORN TESTIMONY FOR IMPEACH- 
MENT P U R P O S E S  

111. WHETHER RESPONDENT WAS D E N I E D  A F A I R  AND 
I M P A R T I A L  T R I A L  A S  A R E S U L T  O F  THE 
IMPROPER INTRODUCTION O F  GRAND J U R Y  
TESTIMONY 



STATEMENT OF THE CASE AND FACTS 

On J u l y  1 7 ,  1985 ,  t h e  Grand J u r y  f o r  t h e  T h i r t e e n t h  

J u d i c i a l  C i r c u i t  of t h e  S t a t e  o f  F l o r i d a ,  i n  and  f o r  

H i l l s b o r o u g h  Coun ty ,  r e t u r n e d  a s i x - c o u n t  I n d i c t m e n t  a g a i n s t  t h e  

Responden t ,  R i c h a r d  P. Hope, a n d  c o - d e f e n d a n t s  Arden M. Merck l e  

a n d  Howard L. Garrett .  1 23-27) .  The f i r s t  f o u r  c o u n t s  

c h a r g e d  Arden M. Merck l e  w i t h  b r i b e r y  ( F l a .  S t a t .  5 8 3 8 . 0 1 5 ( 1 ) ) ,  

u n l a w f u l  compensa t ion  ( F l a .  S t a t .  5 8 3 8 . 0 1 6 ( 2 ) ) ,  e x t o r t i o n  by 

S t a t e  o f f i c e r  ( F l a .  S t a t .  5 839.111,  a n d  m i s b e h a v i o r  i n  o f f i c e  

( F l a .  S t a t .  5 7 7 5 . 0 1 ) .  Responden t  a n d  Howard L.  Garrett were 

e a c h  c h a r g e d  i n  Coun t s  5  a n d  6  w i t h  b r i b e r y  ( F l a .  S t a t .  5 

838.015 (1 a n d  u n l a w f u l  compensa t ion  ( F l a .  S t a t .  5 838.016 

( 2 ) ) .  R I  23-27) .  

The c h a r g e s  a l l e g e d  i n  t h e  I n d i c t m e n t  stemmed f rom t h e  

h a n d l i n g  o f  t h e  case S t a t e  o f  F l o r i d a  v .  David  Wynn Hope, I11 

H i l l s b o r o u g h  County C i r c u i t  C o u r t ,  C r i m i n a l  D i v i s i o n ,  Case 

Numbers 81-12164, 81-12165, 81-12166, 81-12167 and  82-2530, 

which t h e n  C h i e f  J u d g e  Arden Merck le  d i s p o s e d  o f  on  Augus t  4,  

1982 .  - A t  s u c h  t i m e ,  c o - d e f e n d a n t  Merck le  a c c e p t e d  a n  

"open"  g u i l t y  p l e a  f rom David  Hope, a n d  s e n t e n c e d  him t o  s e v e n  

y e a r s  p r o b a t i o n ,  w i t h h e l d  a d j u d i c a t i o n  a n d  a s s e s s e d  a f i n e  o f  

F i v e  Thousand Dollars ( $ 5 , 0 0 0 . 0 0 ) .  ( R . X X V I 1 ,  3675- 3 6 8 4 ) .  

On Augus t  26,  1985 ,  R e s p o n d e n t ' s  j u r y  t r i a l  was 

commenced b e f o r e  t h e  Honorab l e  O l i v e r  L. Green ,  Jr . ,  s p e c i a l l y  

a s s i g n e d  t o  t h e  T h i r t e e n t h  J u d i c i a l  C i r c u i t  o f  t h e  S t a t e  o f  

- I/ David Hope was c h a r g e d  w i t h  two c o u n t s  o f  p o s s e s s i o n  
a n d  d e l i v e r y  o f  c o c a i n e ,  two c o u n t s  o f  p o s s e s s i o n  a n d  d e l i v e r y  
o f  m a r i j u a n a  and  o n e  c o u n t  o f  a u t o  t h e f t . -  ( R . X I I 1 ,  1 8 5 7 ) .  

- 



~ l o r i d a ,  i n  a n d  f o r  ~ i l l s b o r o u g h  Coun ty ,  Tampa, ~ l o r i d a .  Dur ing  

t h e  t en -day  t r i a l  t h e  S t a t e  c a l l e d  t w e n t y - f o u r  ( 2 4 )  w i t n e s s e s  i n  

s u p p o r t  o f  t h e  f a c t s  a l l e g e d  i n  t h e  I n d i c t m e n t .  

A c c o r d i n g  t o  t h e  t e s t i m o n y  a t  t r i a l ,  i n  December, 

1 9 8 1 ,  David Hope was a r r e s t e d  a f t e r  a t t e m p t i n g  t o  se l l  a p p r o x -  

i m a t e l y  o n e  h u n d r e d  pounds  o f  m a r i j u a n a  to  u n d e r c o v e r  p o l i c e  

o f f i c e r s  i n  Tampa, F l o r i d a .  R I I ,  2 0 0 3 ) .  A t t o r n e y  Thomas 

Hanlon was r e t a i n e d  by David Hope f o r  h i s  d e f e n s e .  ( R . X I 1 1 ,  

1 8 5 7 ) .  The j u d g e  a s s i g n e d  t o  t h e  case was t h e  H o n o r a b l e  H a r r y  

L e e  Coe. ( R . X V I 1 ,  2 3 8 2 ) .  On J u n e  1 6 ,  1982 ,  a t t o r n e y  Hanlon 

f i l e d  a Mot ion  f o r  C o n t i n u a n c e  which was g r a n t e d  a n d  t h e  t r i a l  

was r e s c h e d u l e d  u n t i l  Augus t  23,  1982  when J u d g e  Coe would h a v e  

r e t u r n e d  f rom v a c a t i o n .  ( R . X I I 1 ,  1868-1870) .  

Hanlon  t e s t i f i e d  t h a t  on Augus t  1, 1982 ,  David Hope 

v i s i t e d  him a t  h i s  r a n c h  a n d  i n f o r m e d  him t h a t  h e  (Hope)  h a d  

d e c i d e d  t o  e n t e r  a p l e a .  Hope t o l d  Hanlon t h a t  he  d i d  n o t  want  

t h e  case t o  g o  f u r t h e r  b e c a u s e  o f  h i s  (Hope I s  f i n a n c i a l  c o n d i -  

t i o n .  ( R . X I V ,  2 0 1 0 ) .  David Hope t e s t i f i e d  t h a t  t h e  e v e n i n g  

b e f o r e  t e l l i n g  Hanlon to  d i s p o s e  o f  t h e  case, h e  had  spoken  t o  

h i s  u n c l e ,  R i c h a r d  P. Hope (Responden t  1 ,  who i n f o r m e d  him t h a t  

h e  would g e t  p r o b a t i o n  a n d  be f i n e d  F i v e  Thousand D o l l a r s  

( $ 5 , 0 0 0 . 0 0 ) .  ( R . X I V ,  2 0 1 3 ) .  A l though  Responden t  had  t o l d  Dav id  

Hope to  e n t e r  a p l e a  and  t o  g e t  it b e f o r e  a judge  as soon  as 

p o s s i b l e ,  a t  no  t i m e  d i d  Responden t  s p e c i f y  which j udge  s h o u l d  

o r  would h e a r  t h e  case. (R.XV,  2 0 7 4 ) .  

A c c o r d i n g  t o  H a n l o n ' s  t e s t i m o n y ,  o n  t h e  morn ing  o f  

a Augus t  4 ,  1982 ,  as h e  wa lked  f rom h i s  o f f i c e  t o  t h e  c o u r t h o u s e ,  



he " r a n  i n t o "  Judge Arden Merckle.  R X I I I ,  1 8 6 3 ) .  A f t e r  

d i s c u s s i n g  s e v e r a l  m a t t e r s ,  Judge Merckle informed Hanlon t h a t  

he  would be h a n d l i n g  Judge Coe ' s  docke t .  A t  no t i m e  p r i o r  t o  

t h i s  d i s c u s s i o n  d i d  Hanlon s a y  a n y t h i n g  t o  Judge Merckle abou t  

t h e  David Hope c a s e .  R X I I I ,  1 8 6 3 ) .  A f t e r  Judge Merckle 

mentioned t h a t  he would be h a n d l i n g  Judge Coe ' s  d o c k e t ,  Hanlon 

a r r a n g e d  t o  have Judge Merckle h e a r  David Hope's c a s e  t h a t  

a f t e r n o o n .  2/ 
Approximately t e n  t o  f i f t e e n  minu tes  b e f o r e  t h e  

schedu led  s e n t e n c i n g ,  Hanlon a r r i v e d  a t  Judge Merck le ' s  chambers 

w i t h  David Hope. R X I I I ,  1 8 8 8 ) .  A t  two o ' c l o c k ,  Hanlon 

informed Judge Merckle t h a t  he was t h e r e  a w a i t i n g  Hope's p l e a  

and  s e n t e n c i n g  and t h a t  t h e  S t a t e  was n o t  y e t  r e p r e s e n t e d .  

a ( R . X I I 1 ,  1 8 8 9 ) .  Hanlon t e s t i f i e d  t h a t  a t  t h a t  t i m e  he a t t e m p t e d  

t o  f i n d  Danny Fernandez,  t h e  A s s i s t a n t  S t a t e  A t t o r n e y  a s s i g n e d  

t o  t h e  c a s e ,  b u t  was u n s u c c e s s f u l .  I n s t e a d ,  he asked  A s s i s t a n t  

S t a t e  A t t o r n e y  Cass C a s t i l l o  t o  hand le  t h e  p l e a  f o r  t h e  S t a t e .  

( R . X I I 1 ,  1889-1891).  

C a s t i l l o  t e s t i f i e d  t h a t  Judge Merckle informed him 

t h a t  it was h i s  i n t e n t i o n  t o  p l a c e  Hope on p r o b a t i o n .  ( R . X I 1 ,  

1 7 6 2 ) .  Judge  Merckle t h e n  proceeded t o  a s k  Hanlon and Hope t o  

e n t e r  h i s  Chambers. T h e r e a f t e r ,  Hope e n t e r e d  a p l e a  of  g u i l t y  

t o  a l l  c o u n t s .  ( R . X I I 1 ,  1 8 9 3 ) .  A f t e r  a s k i n g  whether  Hope was a 

f i r s t  o f f e n d e r  (which he w a s ) ,  Judge Merckle imposed a s e n t e n c e  

of  seven y e a r s  p r o b a t i o n ,  w i t h h e l d  a d j u d i c a t i o n ,  and imposed a 

* 

- Judge Merckle had a d v i s e d  Hanlon of  a  l a t e r  d a t e ,  how- 

a e v e r ,  because  of a  p r i o r  commitment, Hanlon informed t h e  Judge 
he  c o u l d  n o t  appear  a t  t h a t  t i m e .  



f i n e  o f  F i v e  Thousand Dollars ( $ 5 , 0 0 0 . 0 0 ) .  ( R . X I I 1 ,  1 8 6 6 ) .  :/ 

On c r o s s - e x a m i n a t i o n ,  David Hope t e s t i f i e d  t h a t  a f t e r  

b e i n g  s e n t e n c e d  h e  c a l l e d  h i s  u n c l e  ( R e s p o n d e n t )  a n d  i n f o r m e d  

h im t h a t  Merck l e  had  been  t h e  judge  a n d  what  t h e  s e n t e n c e  was.  

( R . X I V ,  2018; R.XV, 2 0 8 0 ) .  David Hope f u r t h e r  t e s t i f i e d  t h a t  

upon i n f o r m i n g  Responden t  t h a t  Merck le  had  d i s p o s e d  o f  h i s  case, 

Responden t  " d i d  ac t  s u r p r i s e d . "  (R .XV,  2 0 8 0 ) .  T h a t  e v e n i n g ,  

David Hope went  t o  R e s p o n d e n t ' s  h o u s e  where  Howard Garrett  was 

i n t r o d u c e d  t o  h im as " t h e  g e n t l e m e n  who was r e s p o n s i b l e  f o r  

g e t t i n g  t h e  p r o b a t i o n " .  ( R . X I V ,  2065 1 .  David Hope a lso tes t i -  

f i e d  t h a t  Responden t  t o l d  him t h a t  it had cost  him (Responden t  

Twenty-Five Thousand Dollars ($25 ,000 .00  t o  have  him    avid 

Hope) p l a c e d  o n  p r o b a t i o n .  ( R . X I V ,  2 0 2 1 ) .  

Howard Garrett t e s t i f i e d  i n  h i s  own d e f e n s e  a n d  s t a t e d  

t h a t  a l t h o u g h  h e  had  n o  s p e c i f i c  r e c o l l e c t i o n  o f  t h e  n i g h t  o f  

Augus t  4 ,  1982 ,  n o r  o f  b e i n g  a t  R e s p o n d e n t ' s  home, h e  d i d  recall  

t a l k i n g  t o  Responden t  a b o u t  t h e  p o s s i b i l i t y  o f  R e s p o n d e n t ' s  

nephew becoming h i s  c l i e n t .  (R .XX,  2911 . Garrett t e s t i f i e d  

t h a t  h e  n e v e r  h e a r d  a n y  c o n v e r s a t i o n  be tween  Responden t  a n d  

David Hope c o n c e r n i n g  David Hope ' s  p r o b a t i o n .  ( R . X X ,  2 9 0 9 ) .  

Garrett s t a t e d  t h a t  he  n e v e r  s o c i a l i z e d  w i t h  J u d g e  Merck le  a n d  

t h a t ,  a t  b e s t ,  t h e i r  r e l a t i o n s h i p  was a p r o f e s s i o n a l  o n e .  

- 
j/ A t  no  t i m e  d u r i n g  t h e  s e n t e n c i n g  d i d  t h e  S t a t e  a c t u a l l y  
make a n  o b j e c t i o n  o n  t h e  r e c o r d  to  t h e  s e n t e n c e  imposed.  ( R . X I 1 ,  
1 7 6 5 ) .  

4/ - Dur ing  t r i a l ,  Responden t  r e q u e s t e d  Howard Garrett  's 

a p r i o r  Grand J u r y  t e s t i m o n y  f rom t h e  S t a t e ,  i n  o r d e r  t o  e f f e c -  
t i v e l y  examine  t h e  w i t n e s s .  T h i s  r e q u e s t  was d e n i e d .  ( R . X X 1 ,  
2960-2963) .  S e e  I s s u e  11, i n f r a  a t  pg .  12 .  



Both  Howard Garrett and  J o s e p h  Morse t e s t i f i e d  t h a t  

t h e r e  were  c o n v e r s a t i o n s  a b o u t  t h e  " h a n d l i n g "  of David Hope ' s  

case. Morse t e s t i f i e d  t h a t  w h i l e  i n  t h e  employ o f  Respondent  

( t o  do  c a r p e n t r y  work)  h e  s t o p p e d  by to  see Garrett a t  h i s  

o f f i c e .  T h i s  o c c u r r e d  b e f o r e  t h e  arrest of David Hope. Accord-  

i n g  t o  Morse, a t  t h i s  t i m e  h e  a n d  Garrett d i s c u s s e d  t h e  David 

Hope case and  Garrett s a i d  h e  c o u l d  " h a n d l e "  it f o r  Twenty-Five 

Thousand Dollars ( $ 2 5 , 0 0 0 . 0 0 ) .  (R.XV, 2168-2173, 2 1 8 7 ) .  Morse 

t e s t i f i e d  h e  p a s s e d  t h i s  i n f o r m a t i o n  on  t o  Responden t .  (R.XV, 

2 1 7 1 ) .  

Garrett t e s t i f i e d  t h a t  Morse had d e s c r i b e d  t o  him a 

l e g a l  s i t u a t i o n  i n v o l v i n g  a n  u n i d e n t i f i e d  " f r i e n d "  and  a s k e d  him 

"what k i n d  o f  money would it cost f o r  [h im]  t o  h a n d l e  t h e  case". 

a Garrett  t o l d  Morse t h a t  h e  c o u l d  " h a n d l e "  a case o f  t h a t  n a t u r e  

f o r  Twenty-Five Thousand Dollars ( $ 2 5 , 0 0 0 . 0 0 ) .  (R .XX,  2 9 1 5 ) .  

On September  8 ,  1 9 8 5 ,  t h e  j u r y  r e t u r n e d  i t s  v e r d i c t  o f  

g u i l t y  o n  a l l  c o u n t s  as  t o  a l l  d e f e n d a n t s .  Respondent  t h e r e -  

a f t e r  f i l e d  a Motion f o r  New T r i a l  a n d  a Motion f o r  Judgment  o f  

A c q u i t t a l .  A l l  p o s t - t r i a l  m o t i o n s  were  d e n i e d  by t h e  C o u r t .  

On O c t o b e r  11, 1985 ,  t h e  C o u r t  d e p a r t e d  f rom t h e  

F l o r i d a  S e n t e n c i n g  G u i d e l i n e s ,  which c a l l e d  f o r  "any n o n - s t a t e  

p r i s o n  s a n c t i o n . "  Responden t  was s e n t e n c e d  t o  f i v e  y e a r s  i n  

S t a t e  p r i s o n  a n d  was a s s e s s e d  a f i n e  o f  F i v e  Thousand Dollars 

($5 ,000 .00 )  o n  Count  5 ,  t o  be f o l l o w e d  by f i v e  y e a r s  p r o b a t i o n  

o n  Count  6 .  (R.XXXV, 3666) .  T h e r e f o r e ,  Responden t  a p p e a l e d .  

I n  i t s  o p i n i o n ,  t h e  Second  D i s t r i c t  C o u r t  o f  Appea l  

a summarized t h e  T r i a l  C o u r t ' s  r e a s o n s  f o r  d e p a r t i n g  f rom t h e  



s e n t e n c i n g  g u i d e l i n e s ,  b u t  o n l y  found t h e  f o l l o w i n g  r e a s o n  t o  

e have a n y  a r g u a b l e  v a l i d i t y :  "That  t h e  d e f e n d a n t  o r c h e s t r a t e d  and  

p a r t i c i p a t e d  i n  a scheme h i g h l y  d e s t r u c t i v e  of  t h e  c r i m i n a l  

j u s t i c e  sys t em by s e c u r i n g  t h e  s e r v i c e s  o f  an  a t t o r n e y  t o  accom- 

p l i s h  t h e  b r i b e  of  a c i r c u i t  judge." - 5/ Hope v. S t a t e ,  

So.2d ( F l a .  2d DCA, May 1 5 ,  1 9 8 7 ) [ 1 2  F.L.W. 12431. 

The Dis t r ic t  C o u r t  went on t o  conc lude  t h a t  t h e  t r i a l  

j u d g e ' s  r e a s o n s  f o r  d e p a r t u r e  from t h e  s e n t e n c i n g  g u i d e l i n e s  

were n o t  clear and  c o n v i n c i n q .  Accord ing ly ,  t h i s  c a u s e  w a s  

remanded f o r  i m p o s i t i o n  o f  s e n t e n c e s  w i t h i n  t h e  recommended 

g u i d e l i n e s  w i t h  t h e  f o l l o w i n g  q u e s t i o n  c e r t i f i e d  as  one  of  g r e a t  

p u b l i c  impor tance :  

WHETHER THE COMMISSION OF THE OFFENSE OF 
OFFERING A BRIBE TO A SITTING CIRCUIT JUDGE 
TO INFLUENCE HIS FAVORABLE TREATMENT OF A 
DEFENDANT I N  A CRIMINAL PROCEEDING PENDING 
BEFORE THE JUDGE IS ,  I N  AND OF ITSELF, A 
CLEAR AND CONVINCING REASON FOR DEPARTURE 
FROM THE RECOMMENDED GUIDELINES SENTENCE I N  
SENTENCING THE PERSON OFFERING THE BRIBE 

3 /  - I t  s h o u l d  be n o t e d  t h a t  t h e  Dis t r ic t  C o u r t  r e v e r s e d  t h e  

Q c o n v i c t i o n s  and  s e n t e n c e s  o f  Garret t ,  t h e  a t t o r n e y  a l l e g e d l y  u s e d  
t o  b r i b e  Judge  Merckle.  Garrett  v. S t a t e ,  So. 2d ( F l a .  2d 
DCA, May 1 5 ,  1 9 8 7 ) [ 1 2  F.L.W. 12441. (App.4). 



SUMMARY O F  ARGUMENT 

I n h e r e n t  i n  t h e  c h a r g e  f o r  which Responden t  was 

p u n i s h e d  i s  t h e  o n l y  p o s s i b l e  r e a s o n  f o r  d e p a r t u r e ,  i .e. ,  t h e  

d i s r u p t i o n  o f ,  and /o r  impac t  on  a g o v e r n m e n t a l  e n t i t y .  Respon- 

d e n t ,  a p r i v a t e  c i t i z e n ,  d i d  n o t  v i o l a t e  a t r u s t .  The c e r t i f i e d  

q u e s t i o n  s h o u l d  be  answered  i n  t h e  n e g a t i v e .  

The T r i a l  C o u r t  e r r o n e o u s l y  f a i l e d  t o  c o n d u c t  a n  - i n  

camera i n s p e c t i o n  o f  g r a n d  j u r y  t e s t i m o n y  a n d ,  i n  p a r t i c u l a r ,  

t h e  g r a n d  j u r y  t e s t i m o n y  o f  c o - d e f e n d a n t  Howard Garrett. The 

U n i t e d  S t a t e s  Supreme C o u r t  r e c e n t l y  r u l e d  t h a t  i n  camera 

i n s p e c t i o n  o f  c o n f i d e n t i a l  r e c o r d s  is  n e c e s s a r y  f o r  d u e  p r o c e s s .  

The imprope r  i n t r o d u c t i o n  o f  g r a n d  j u r y  t e s t i m o n y  

a l l o w e d  t h e  S t a t e  t o  impeach i ts  own w i t n e s s  w i t h  i n a d m i s s i b l e  

h e a r s a y  s t a t e m e n t s .  Moreover ,  t h e  S t a t e  a r g u e d ,  as s u b s t a n t i a l  

e v i d e n c e ,  t h e  i n a d m i s s i b l e  s t a t e m e n t s .  



ISSUE I 

WHETHER THE COMMISSION OF THE OFFENSE OF 
OFFERING A BRIBE TO A SITTING CIRCUIT JUDGE 
TO INFLUENCE HIS FAVORABLE TREATMENT OF A 
DEFENDANT I N  A CRIMINAL PROCEEDING PENDING 
BEFORE THE JUDGE I S ,  I N  AND OF ITSELF, A 
CLEAR AND CONVINCING REASON FOR DEPARTURE 
FROM THE RECOMMENDED GUIDELINES SENTENCE I N  
SENTENCING THE PERSON OFFERING THE BRIBE 

The Second Dis t r ic t  c o r r e c t l y  h e l d  t h a t  Respondent  

s h o u l d  b e  s e n t e n c e d  i n  a c c o r d a n c e  w i t h  t h e  G u i d e l i n e s .  - Sub 

j u d i c e ,  t h e r e  is  no c l e a r  a n d  c o n v i n c i n g  r e a s o n  which would 

j u s t i f y  a d e p a r t u r e  f rom t h e  p r e s u m p t i v e l y  a p p r o p r i a t e  s e n t e n c e  

unde r  t h e  G u i d e l i n e s .  

The S t a t e  d o e s  n o t  d i s p u t e  t h e  w e l l - s e t t l e d  l a w  t h a t  

d e p a r t u r e  c a n n o t  be b a s e d  on  a r e a s o n  t h a t  i s  a n  i n h e r e n t  

component o f  t h e  crime f o r  which t h e  d e f e n d a n t  i s  s e n t e n c e d .  

S t a t e  v.  M i s c h l e r ,  488 So.2d 523 ( F l a .  1986). I n s t e a d ,  t h e  

S t a t e ,  w i t h o u t  c i t a t i o n  t o  a n y  a u t h o r i t y ,  s u g g e s t s  a t  pg.  9 of  

i t s  I n i t i a l  B r i e f ,  t w o  " r e a s o n s "  t o  u p h o l d  a d e p a r t u r e :  

1. " [ R e s p o n d e n t ' s ]  c r i m i n a l  c o n d u c t  r e s u l t e d  i n  a n  
e g r e g i o u s  b r e a c h  o f  p u b l i c  t r u s t , "  a n d  

2 .  "The i n t e g r i t y  of  t h e  j u d i c i a l  s y s t e m  would n o t  
have  been compromised b u t  f o r  t h e  [ R e s p o n d e n t ' s ]  
c o r r u p t  a c t i o n s . "  

When s e m a n t i c s  are set a s i d e ,  it is  clear t h a t  o n c e  a g a i n  t h e s e  

are " r e a s o n s "  i n h e r e n t  i n  t h e  crime o f  B r i b e r y .  The S t a t e ' s  u s e  

o f  terms s u c h  as  " e g r e g i o u s  b r e a c h , "  " s e r i o u s  c r i m i n a l  c a s e "  a n d  

" u n j u s t l y  l e n i e n t  s e n t e n c e "  does  n o t  change  t h e  c h a r a c t e r  or 

n a t u r e  o f  R e s p o n d e n t ' s  o f f e n s e ,  n o r  c a n  such  d e s c r i p t i o n s  s e r v e  

t o  enhance  h i s  s e n t e n c e .  



Both  B r i b e r y  ( F l a .  S t a t .  § 8 3 8 . 0 1 5 ( 1 )  a n d  Un lawfu l  

Compensa t ion  ( F l a .  S t a t .  § 8 3 8 . 0 1 6 ( 2 ) ) ,  by d e f i n i t i o n ,  e x p r e s s l y  

a p p l y  t o  "any  p u b l i c  s e r v a n t  ... i n  p e r f o r m a n c e  o f  a p u b l i c  

d u t y .  " T h e r e f o r e ,  t h e s e  crimes may i n h e r e n t l y  a f  f e c t  t h e  

" p u b l i c  t r u s t , "  a n d  may i n h e r e n t l y  a f f e c t  t h e  " i n t e g r i t y "  o f  

w h a t e v e r  a g e n c y / s y s t e m / e n t i t y  t h a t  t h e  p a r t i c u l a r  p u b l i c  s e r v a n t  

i s  a p a r t  o f .  Whether  t h e  o b j e c t  o f  a b r i b e  i s  a p o l i c e m a n ,  

c o u n t y  c o m m i s s i o n e r ,  b u i l d i n g  i n s p e c t o r ,  g o v e r n o r ,  or  j u d g e ,  

i n h e r e n t  i n  t h e  ac t  may b e  i t s  i m p a c t  on  " t h e  p u b l i c "  i n  

g e n e r a l .  

Moreover ,  it w a s  J u d g e  M e r c k l e ,  n o t  R e s p o n d e n t ,  who 

h e l d  a p o s i t i o n  i n  t h e  p u b l i c  t r u s t  a n d  h a d  a d u t y  t o  u p h o l d  t h e  

i n t e g r i t y  o f  t h e  j u d i c i a l  s y s t e m .  A s  t h e  D i s t r i c t  C o u r t  s t a t e d :  

[ R e s p o n d e n t ]  was a p r i v a t e  c i t i z e n  w i t h  no  more d u t y ,  
r e s p o n s i b i l i t y  o r  o b l i g a t i o n  t o  t h e  p u b l i c  t h a n  a n y  
o t h e r  p r i v a t e  c i t i z e n .  T h i s  is i n  g r e a t  c o n t r a s t  t o  
t h e  d u t i e s ,  r e s p o n s i b i l i t i e s  a n d  o b l i g a t i o n s  o f  t h e n  
J u d g e  Merck l e  . . . . 
Hope v .  S t a t e ,  So.  2d - ( F l a .  2d DCA, 
May 1 5 ,  1 9 8 7 ) [ 1 2 . ~ . ~ .  12431 .  

S e e ,  Cason v .  S t a t e ,  508 So.2d 448 ( F l a .  3d DCA, May 26,  1 9 8 7 )  
[ 1 2  F.L.W. 13401 ( D e p a r t u r e  w a r r a n t e d  f o r  po l i ceman  a c c e p t i n g  

b r i b e ,  v i o l a t i o n  o f  p u b l i c  t r u s t ) .  

The D i s t r i c t  C o u r t  a lso  c o r r e c t l y  h e l d  t h a t  it would 

b e  i m p r o p e r  " to  e q u a t e  t h e  s e n t e n c e  o f  t h e  o n e  b r i b i n g  w i t h  t h e  

s e n t e n c e  o f  t h e  o n e  b e i n g  b r i b e d . "  Hope, So.2d a t  [ 1 2  

F.L.W. a t  12431 ,  c i t i n g  S t a t e  v .  Huqg ins ,  502  So.2d 482 ( F l a .  2d 

DCA, Feb 4 ,  1 9 8 7 ) [ 1 2  F.L.W. 4661; McCarthy v .  S t a t e ,  492 So.2d 

462 ( F l a .  5 t h  DCA 1 9 8 6 ) ;  A l l e n  v .  S t a t e ,  476 So.2d 309 ( F l a .  2d 



DCA 1 9 8 5 ) ;  Von Carter v. S t a t e ,  468 So.2d 276 ( F l a .  1st DCA 

19851,  A c c o r d i n g l y ,  t h e  ~ i s t r i c t  C o u r t  w a s  correct i n  d i s t i n -  

g u i s h i n g  Respondent  from J u d g e  Merckle  and  h o l d i n g  t h a t  d e p a r -  

t u r e  w a s  n o t  w a r r a n t e d  f o r  Respondent ,  The c e r t i f i e d  q u e s t i o n  

p r e s e n t e d  t o  t h i s  C o u r t  s h o u l d  be  answered  i n  t h e  n e g a t i v e ,  The 

d e c i s i o n  o f  t h e  Second D i s t r i c t ,  w i t h  r e s p e c t  to  R e s p o n d e n t ' s  

s e n t e n c e ,  s h o u l d  be a f f i r m e d .  



ISSUE I1 

THE RESPONDENT WAS DENIED A FAIR AND 
IMPARTIAL TRIAL DUE TO THE TRIAL 
COURT'S REFUSAL TO CONDUCT AN I N  CAMERA 
INSPECTION OF SWORN T E S T I M ~ N Y  FOR 
IMPEACHMENT PURPOSES 

P r i o r  t o  t r i a l ,  R e s p o n d e n t  moved f o r  d i s c l o s u r e  o f  

g r a n d  j u r y  t e s t i m o n y .  R .  I 333-334;  R. I V ,  5 0 0 - 5 0 1 ) .  T h i s  

m o t i o n  w a s  d e n i e d .  T h e  m o t i o n  s h o u l d  h a v e  b e e n  g r a n t e d  i n  f u r -  

t h e r a n c e  o f  j u s t i c e  t o  a l l o w  f o r  e f f e c t i v e  r e p r e s e n t a t i o n  d u r i n g  

t r i a l .  A t  a minimum, t h e  t r i a l  c o u r t  s h o u l d  h a v e  c o n d u c t e d  a n  

i n  camera i n s p e c t i o n  o f  t h e  g r a n d  j u r y  t e s t i m o n y  a s  t h e  t r i a l  - 

p r o g r e s s e d .  

D u r i n g  t r i a l  R e s p o n d e n t  r e n e w e d  h i s  r e q u e s t  f o r  d i s -  

c l o s u r e  of g r a n d  j u r y  t e s t i m o n y ,  a n d  i n  p a r t i c u l a r  t h e  t e s t i m o n y  

o f  c o - d e f e n d a n t  Howard G a r r e t t . 6 /  ( R .  I V ,  5 8 0  1. T h i s  m o t i o n  

a - 
w a s  d e n i e d .  T h e  M o t i o n  w a s  a g a i n  r e n e w e d  when i t  was  o b v i o u s  

t h a t  i n c o n s i s t e n t  t e s t i m o n y  w o u l d  p e r m e a t e  t h e  t r i a l .  ( R . X I ,  

1 6 4 2 ) .  T h e  m o t i o n  was  a l s o  d e n i e d .  ( R . X I ,  1 6 4 2 ) .  

F l o r i d a  S t a t u t e  5 9 0 5 . 2 7  p r o v i d e s  t h a t  o t h e r w i s e  

secret  g r a n d  j u r y  materials  may n o t  be d isc losed u n l e s s  r e q u i r e d  

b y  a c o u r t  f o r  t h e  p u r p o s e  o f :  

( a )  a s c e r t a i n i n g  w h e t h e r  i t  is  c o n s i s t e n t  w i t h  t h e  
t e s t i m o n y  g i v e n  b y  t h e  w i t n e s s  b e f o r e  t h e  c o u r t ;  

( b )  d e t e r m i n i n g  w h e t h e r  t h e  w i t n e s s  is  g u i l t y  o f  per- 
j u r y ;  a n d  

( c )  f u r t h e r i n g  j u s t i c e .  

S e v e r a l  S t a t e  w i t n e s s e s  t e s t i f i e d  b o t h  a t  t r i a l  a n d  

b e f o r e  t h e  G r a n d  J u r y  a s  t o  material  matters  i n v o l v e d  i n  t h i s  

a ?3/ - T h e  S e c o n d  D i s t r i c t  C o u r t  o f  Appeal r e v e r s e d  c o - d e f e n d a n t  
G a r r e t t ' s  c o n v i c t i o n .  G a r r e t t  v .  S t a t e ,  S o . 2 d  , ( F l a .  
2 d  DCA, May 1 5 ,  1 9 8 7 )  [ 1 2  F.L.W. 1 2 4 4  I (App.4 1. 



case. More s p e c i f i c a l l y ,  o n e  o f  R e s p o n d e n t ' s  c o - d e f e n d a n t s ,  

e Howard Garret t ,  who t e s t i f i e d  b e f o r e  t h e  g r a n d  j u r y ,  t o o k  t h e  

w i t n e s s  s t a n d  i n  h i s  own d e f e n s e .  A s u b s t a n t i a l  p o r t i o n  o f  

Gar re t t ' s  t r i a l  t e s t i m o n y  w a s  i n c o n s i s t e n t  w i t h  t h a t  o f  Dav id  

Hope. However,  b e c a u s e  h e  w a s  d e n i e d  access t o  Garre t t ' s  g r a n d  

j u r y  t e s t i m o n y ,  Responden t  w a s  l e f t  "empty-handed" i n  h i s  

a t t e m p t  t o  e f f e c t i v e l y  examine  Garret t  on  R e s p o n d e n t ' s  b e h a l f .  

The U n i t e d  S t a t e s  Supreme C o u r t  h a s  a d d r e s s e d  t h e  b a l -  

a n c e  be tween  t h e  p u b l i c  i n t e r e s t  i n  k e e p i n g  c e r t a i n  r e c o r d s  

secret,  a n d  a d e f e n d a n t ' s  p a r t i c u l a r i z e d  n e e d  f o r  d i s c l o s u r e .  

P e n n s y l v a n i a  v .  R i t c h i e ,  U.S. - , 1 0 7  S .C t .  989 ( 1 9 8 7 ) ;  

Dugger  v.  Miller, - U.S. - , 1 0 7  S .Ct .  1 3 4 1  ( 1 9 8 7 ) .  The 

C o u r t  i n  R i t c h i e  h e l d  t h a t  a d e f e n d a n t  i s  e n t i t l e d  t o  a n  i n  - 
camera i n s p e c t i o n  o f  c o n f i d e n t i a l  r e c o r d s  " t o  d e t e r m i n e  w h e t h e r  a i t  c o n t a i n s  i n f o r m a t i o n  t h a t  p r o b a b l y  would h a v e  c h a n g e d  t h e  

ou t come  o f  h i s  t r i a l . "  U.S. , 107  S .C t .  a t  1002 .  

The p r o t e c t e d  material i n  R i t c h i e  w a s  a C h i l d r e n  a n d  

Youth S e r v i c e s  (CYS) f i l e  c o m p i l e d  o n  t h e  d e f e n d a n t ,  who w a s  

s u b s e q u e n t l y  c h a r g e d  w i t h  t h e  r a p e  o f  h i s  m i n o r  d a u g h t e r .  The 

C o u r t  r e a s o n e d  t h a t  a l t h o u g h  t h e  s t a t e  s t a t u t e  which  g o v e r n e d  

d i s c l o s u r e  o f  CYS f i l e s :  

[ C l o n t e m p l a t e d  some u s e  o f  CYS r e c o r d s  i n  
j u d i c i a l  p r o c e e d i n g s ,  w e  c a n n o t  c o n c l u d e  
t h a t  t h e  s t a t u t e  p r e v e n t s  a l l  d i s c l o s u r e  i n  
c r i m i n a l  p r o s e c u t i o n s .  I n  t h e  a b s e n c e  o f  
a n y  a p p a r e n t  s t a t e  p o l i c y  t o  t h e  c o n t r a r y ,  
w e  t h e r e f o r e  h a v e  n o  r e a s o n  t o  b e l i e v e  t h a t  
r e l e v a n t  i n f o r m a t i o n  would n o t  b e  d i s c l o s e d  
when a c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  
d e t e r m i n e s  t h a t  t h e  i n f o r m a t i o n  i s  'mater- 
i a l '  t o  t h e  d e f e n s e  o f  t h e  a c c u s e d .  

~ i t c h i e ,  
7 

U.S. a t  
7 

, 1 0 7  S .C t .  a t  
1002 .  [ F l r s t  e m p h a s i s  I n  o r i g i n a l ,  s e c o n d  
e m p h a s i s  a d d e d ] .  
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I n  Miller, w h i c h  arose o u t  o f  a F l o r i d a  ( S t a t e  C o u r t )  

• c o n v i c t i o n ,  t h e  t r i a l  c o u r t  h a d  r e f  u s e d  t h e  d e f e n d a n t ' s  r e q u e s t  

f o r  a n  - i n  c a m e r a  i n s p e c t i o n  o f  g r a n d  j u r y  t e s t i m o n y  o f  t h r e e  

e y e w i t n e s s e s  who g a v e  c o n f l i c t i n g  t e s t i m o n y  a t  t r i a l .  T h e  F l o r -  

ida  S u p r e m e  C o u r t  f o u n d  n o  a b u s e  o f  t h e  t r i a l  c o u r t ' s  d i s c r e t i o n  

i n  s o  r e f u s i n g .  J e n t  v .  S t a t e ,  4 0 8  S o . 2 d  1 0 2 4 ,  1 0 2 8  ( F l a .  

1 9 8 2 ) ,  cer t .  d e n i e d  4 5 7  U.S. 1111, 1 0 2  S . C t .  2916  ( 1 9 8 2 ) ;  

Miller v .  S t a t e ,  4 1 5  S o . 2 d  1 2 6 2 ,  1 2 6 3  ( F l a .  1 9 8 2 1 ,  cert .  d e n i e d  

4 5 9  U.S. 1 1 5 8 ,  1 0 3  S . C t .  8 0 2  ( 1 9 8 3 ) .  On p e t i t i o n s  f o r  h a b e a s  

c o r p u s ,  t h e  E l e v e n t h  C i r c u i t  ordered t h e  U n i t e d  S t a t e s  D i s t r i c t  

C o u r t  t o  r e v i e w  t h e  g r a n d  j u r y  t e s t i m o n y .  Miller v .  W a i n w r i g h t ,  

7 9 8  F . 2 d  4 2 6  ( 1 1 t h  C i r .  1 9 8 6 ) .  T h e r e a f t e r ,  t h e  U n i t e d  S t a t e s  

S u p r e m e  C o u r t  v a c a t e d  t h e  E l e v e n t h  C i r c u i t  d e c i s i o n  a n d  r emand-  

ed,  D u g g e r  v .  Miller,  U.S. , 1 0 7  S . C t .  1 3 4 1  ( 1 9 8 7 1 ,  f o r  

f u r t h e r  c o n s i d e r a t i o n  i n  l i g h t  o f  ~ i t c h i e .  On r e m a n d ,  t h e  

E l e v e n t h  C i r c u i t  agreed w i t h  t h e  d e f e n d a n t s '  a r g u m e n t  t h a t  - c o n -  

flitting t e s t i m o n y  g i v e n  u n d e r  o a t h  b y  k e y  e y e w i t n e s s e s  w a r r a n t -  

ed a n  - i n  c a m e r a  r e v i e w  o f  t h e  g r a n d  j u r y  t e s t i m o n y .  Miller v .  

D u g g e r  , F . 2 d  ( 1 1 t h  C i r .  1 9 8 7 ) .  ( C a s e  N o s .  8 5 - 3 1 7 5 ,  

8 5 - 3 7 8 5 ,  o p i n i o n  f i l e d  J u n e  1 2 ,  1 9 8 7 ) .  S p e c i f i c a l l y ,  t h e  C o u r t  

h e l d  t h a t :  

To u l t i m a t e l y  decide t h e  m e r i t s  o f  t h e  
d e f e n d a n t ' s  [ s i c ]  r e q u e s t ,  i t  is  i n c u m b e n t  
u p o n  some c o u r t  t o  r e v i e w  t h e  g r a n d  j u r y  
t e s t i m o n y  . . . t o  d e t e r m i n e  i f  t h e  d e f e n d a n t  
h a s  t h e  p a t i c u l a r i z e d  n e e d  s u f f i c i e n t  t o  
o v e r c o m e  t h e  n e e d  f o r  secrecy.7/ - 
Miller v .  D u g q e r ,  F .2d  a t  , ( S l i p  
O p i n i o n  a t  3414)quot ing  Miller v .  
W a i n w r i g h t ,  7 9 8  F .2d  a t  4 3 0 .  [ ~ m p h a 5  
a d d e d ] .  

- I /  T h e  Miller S l i p  O p i n i o n  h a s  b e e n  r e p r o d u c e d  i n  t h e  A p p e n d i x  
a t  p g . 1 .  



I n  l i g h t  o f  t h e s e  r u l i n g s ,  i t  i s  i m p e r a t i v e  t h a t  t h i s  

H o n o r a b l e  C o u r t  remand t h e  i n s t a n t  case a n d  i n s t r u c t  t h e  t r i a l  

c o u r t  t o  r e v i e w  t h e  g r a n d  j u r y  t e s t i m o n y  o f  Howard Garrett t o  

d e t e r m i n e  w h e t h e r  i t  was i n c o n s i s t e n t  w i t h  h i s  t r i a l  t e s t i m o n y  

o r  w h e t h e r  t h e  i n f o r m a t i o n  c o n t a i n e d  t h e r e i n  " p r o b a b l y  w o u l d  

h a v e  c h a n g e d  t h e  o u t c o m e  o f  [ t h e ]  t r i a l .  If i t  d o e s ,  h e  m u s t  b e  

g i v e n  a new t r i a l . "  R i t c h i e ,  -- - U.S. a t  - , 1 0 7  S . C t .  a t  

1 0 0 2 .  



ISSUE I11 

RESPONDENT WAS DENIED A FAIR AND IMPARTIAL 
TRIAL AS A RESULT OF THE IMPROPER INTRO- 
DUCTION OF GRAND J U R Y  TESTIMONY 

J i l l  B a b e t t  B o y e r ,  t h e  g i r l f r i e n d  o f  R e s p o n d e n t ' s  s o n ,  

R i c h a r d  E l l i o t  Hope,  t e s t i f i e d  o n  b e h a l f  o f  t h e  S t a t e .  D u r i n g  

h e r  t e s t i m o n y  t h e  S t a t e  a t t e m p t e d  t o  e l i c i t  e v i d e n c e  r e g a r d i n g  

t h e  d e l i v e r y  o f  o n e  h u n d r e d  ( 1 0 0  p o u n d s  o f  m a r i j u a n a  t o  D a v i d  

Hope o n  t h e  d a y  p r i o r  t o  h i s  a r res t  b y  t h e  Tampa P o l i c e .  O v e r  

R e s p o n d e n t ' s  o b j e c t i o n  t h a t  t h i s  t e s t i m o n y  w a s  i r r e l e v a n t  a n d  

p r e j u d i c i a l ,  t h e  S t a t e  w a s  p e r m i t t e d  t o  i n q u i r e  w h e t h e r  t h e  mari- 

j u a n a  was i n  t h e  g a r a g e  o f  h e r  r e s i d e n c e  a n d  w h e t h e r  D a v i d  Hope 

t o o k  d e l i v e r y  o f  t h e  c o n t r a b a n d .  ( R . X V ,  2 1 3 1 - 2 1 3 6 ) .  

M s .  B o y e r  t e s t i f i e d  t h a t  s h e  h a d  n o  d i rec t  k n o w l e d g e  

o f  t h e  m a r i j u a n a  o r  w h e t h e r  i t  h a d  i n  f a c t  b e e n  d e l i v e r e d  t o  

D a v i d  Hope.  T h e  S t a t e  b e l i e v e d  t h a t  B o y e r  h a d  p r e v i o u s l y  t es t i -  

f i e d  b e f o r e  t h e  G r a n d  J u r y  d i f f e r e n t l y  - t h a t  i s ,  t h a t  s h e  h e r -  

s e l f  g a v e  t h e  m a r i j u a n a  t o  D a v i d  Hope.  O u t s i d e  t h e  p r e s e n c e  o f  

t h e  j u r y ,  B o y e r  was  p e r m i t t e d  t o  e x p l a i n  t h e  s e e m i n g l y  i n c o n s i s -  

t e n t  s t a t e m e n t s .  B o y e r  t e s t i f i e d  t h a t  w h a t e v e r  s h e  knew a b o u t  

t h e  o n e  h u n d r e d  p o u n d s  o f  m a r i j u a n a  w a s  based u p o n  w h a t  R i c h a r d  

E l l i o t  Hope h a d  -- t o ld  h e r  a n d  t h a t  R i c h a r d  E l l i o t  Hope h a d  sa id  

"I  g a v e  i t  t o  him."  ( R . X V ,  2 1 4 3 - 2 1 5 9 ) .  T h e  t r a n s c r i p t  o f  t h e  

g r a n d  j u r y  t e s t i m o n y  i n c o r r e c t l y  made i t  a p p e a r  a s  t h o u g h  B o y e r  

w e r e  t e s t i f y i n g  t h a t  s h e  g a v e  t h e  m a r i j u a n a  t o  D a v i d  Hope when,  

i n  f a c t ,  s h e  w a s  m e r e l y  q u o t i n g  R i c h a r d  E l l i o t  Hope's s ta te-  

m e n t .  

N o t w i t h s t a n d i n g  t h i s  v a l i d  e x p l a n a t i o n ,  t h e  T r i a l  

C o u r t  g r a n t e d ,  o v e r  n u m e r o u s  o b j e c t i o n s ,  t h e  S t a t e ' s  r e q u e s t  t o  
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have Boyer declared an "adverse witness" and permitted the State 

e to impeach her with her prior grand jury testimony.8/ - The 

result of the Trial Court's rulings was that the otherwise 

inadmissible hearsay statements of Richard Elliot Hope were put 

before the jury. This error was compounded when the State used 

the inadmissib1e/hearsay/impeachment testimony as substantive 

evidence during closing argument. (R.XXII1, 3197-3198). 

Respondent's objection and motion for mistrial during the 

State's closing were denied. 

In order for a witness to be declared "adverse" to the 

State, mere failure of the witness to provide expected or 

desired testimony is not sufficient. Rather, the witness must 

"provid[e] testimony that is actually harmful to the interests 

of the party calling him," (here the State) before impeachment 

by prior inconsistent testimony is allowed. Brumbley v. State, 

453 s0.2d 381, 384 (Fla. 1984) (emphasis added); Hernandez v. 

State, 156 Fla. 356, 22 So.2d 781 (Fla. 1945); Adams v. State, 

34 Fla. 185, 15 So. 905 (1894). 

In Jackson v. State, 451 So.2d 458, 463 (Fla. 19841, 

this Court held that a witness' "lapses of memory were not 

affirmatively harmful' and thus could not be the basis for 

declaring him adverse or allowing him to be impeached." Like- 

wise, in the instant case, there was nothing affirmatively harm- 

- %/ It is more than ironic that the State was permitted to 
impeach its own witness with Grand Jury testimony, while 
Respondent was denied the opportunity to effectively examine 
co-defendant Garrett with the use of his prior Grand Jury 
testimony. (See Issue 11, infra. at pg.12). It appears that 
the State's interest in safeguarding the secrecy of Grand Jury 

rl) 
testimony only applies when and if it suits their own purposes, 
in a chameleon-like fashion. 



f u l  ( t o  t h e  S t a t e )  i n  B o y e r ' s  t r i a l  t e s t i m o n y  r e g a r d i n g  t h e  m a r -  

i j u a n a .  W h e t h e r  m a r i j u a n a  was  a c t u a l l y  d e l i v e r e d  t o  D a v i d  Hope 

w a s  c l e a r l y  c o l l a t e r a l  t o  t h e  t r u e  i s s u e s  a t  R e s p o n d e n t ' s  t r i a l .  

M o r e o v e r ,  t h e  t r i a l  t e s t i m o n y  o f  B o y e r  w a s  n o t  i n c o n s i s t e n t  w i t h  

h e r  g r a n d  j u r y  t e s t i m o n y  s i n c e ,  a s  s h e  e x p l a i n e d ,  t h e  g r a n d  j u r y  

t e s t i m o n y  w a s  n o t  b a s e d  upon  p e r s o n a l  k n o w l e d g e  b u t ,  r a t h e r ,  

upon w h a t  R i c h a r d  E l l i o t  Hope t o l d  h e r .  The  S t a t e ' s  s o - c a l l e d  

i m p e a c h m e n t  o f  B o y e r  w i t h  p r i o r  t e s t i m o n y  b a s e d  upon  i n a d m i s -  

s i b l e  h e a r s a y  s h o u l d  n o t  h a v e  b e e n  a l l o w e d  b y  t h e  T r i a l  C o u r t .  

T h i s  error was  e x a c e r b a t e d  by t h e  S t a t e ' s  u s e  of t h e  

h e a r s a y  impeachment  t e s t i m o n y  a s  s u b s t a n t i v e  e v i d e n c e .  Where 

t h e  impeachment  i t s e l f  i s  i m p r o p e r ,  a s  h e r e ,  t h e  u s e  o f  impeach-  

m e n t  t e s t i m o n y  a s  s u b s t a n t i v e  e v i d e n c e  i s  c l e a r l y  e r r o n e o u s  a n d  

c e r t a i n l y  p r e j u d i c i a l .  S e e ,  J a c k s o n  v .  S t a t e ,  4 5 1  So .2d  a t  463 a ("Compounding t h e  error ,  t h e  s t a t e  u s e d  t h e  i m p e a c h i n g  t e s t i m o n y  

o f  t h e  two  d e t e c t i v e s  a s  s u b s t a n t i v e  e v i d e n c e  i n  c l o s i n g  a r g u -  

m e n t ,  c l e a r l y  f o r b i d d e n  b y  Adams a n d  more r e c e n t  cases,") c i t i n g  

R a n k i n  v .  S t a t e ,  1 4 3  So .2d  1 9 3  ( F l a .  1 9 6 2 ) ;  P e r r y  v .  S t a t e ,  

356 So .2d  342 ( F l a .  1st DCA 1 9 7 8 )  cer t .  d e n i e d ,  364 So.2d 889 

( F l a .  1 9 7 8 ) ;  P i t t s  v .  S t a t e ,  3 3 3  So .2d  1 0 9  ( F l a .  1st DCA 

1 9 7 6 )  .?/ 

4/  - R e l i a n c e  by t h e  S t a t e  o n  Moore v .  S t a t e ,  452 So .2d  559 
( F l a .  1 9 8 4 1 ,  i s  m i s p l a c e d .  U n l i k e  w i t n e s s  B o y e r ,  t h e  w i t n e s s  i n  
Moore a c t u a l l y  r e c a n t e d  h e r  p r i o r  t e s t i m o n y  o n  a material i s s u e  
a t  t r i a l .  M o r e o v e r ,  t h e  u n d e r l y i n g  impeachment  t e s t i m o n y  i n  
Moore was  n o t  b a s e d  upon i n a d m i s s i b l e  h e a r s a y .  



The  S t a t e  d i d  n o t  c a l l  R i c h a r d  E l l i o t  Hope (Respon-  

@ d e n t ' s  s o n )  t o  t e s t i f y  i n  t h e  t r i a l  below.  However, t h e  S t a t e  

was  a b l e  t o  i n t r o d u c e  h i s  h e a r s a y  s t a t e m e n t s  u n d e r  t h e  g u i s e  o f  

i m p e a c h i n g  i t s  own w i t n e s s ,  J i l l  B a b e t t  Boye r .  The  S t a t e  t h e n  

a r g u e d ,  a s  s u b s t a n t i v e  e v i d e n c e ,  R i c h a r d  E l l i o t  Hope ' s  h e a r s a y  

s t a t e m e n t s .  The r e s u l t  o f  t h e  T r i a l  C o u r t ' s  r u l i n g ,  p e r m i t t i n g  

t h e  S t a t e  t o  "back -doo rn  t h i s  h e a r s a y  t e s t i m o n y ,  was t o  deny  

R e s p o n d e n t  a f a i r  a n d  i m p a r t i a l  t r i a l .  



CONCLUSION 

F o r  t h e  r e a s o n s  a n d  o n  t h e  b a s i s  o f  t h e  l a w  a n d  o t h e r  

a u t h o r i t i e s  set f o r t h  h e r e i n ,  Responden t  r e s p e c t f  u l l y  r e q u e s t s  

t h i s  H o n o r a b l e  C o u r t  t o  a n s w e r  t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  

n e g a t i v e ,  t h e r e b y  a f  f  i r m i n g  t h e  D i s t r i c t  C o u r t  O p i n i o n  w i t h  

r e s p e c t  t o  s e n t e n c i n g ,  a n d  t o  r e v e r s e  a n d  v a c a t e  R e s p o n d e n t ' s  

Judgment  o f  C o n v i c t i o n  a n d / o r  t o  remand t h i s  case b a c k  t o  t h e  

T r i a l  C o u r t  f o r  f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  t h e  i n t e r -  

ests o f  j u s t i c e .  
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