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STATEMENT OF THE CASE AND FACTS 

Appellee Application for Relief: 

On April 10, 1985 Appellee, then facing death at 7 A.M. 

April 16 pursuant to a warrant signed by the governor of Florida, 

filed an application for stay of execution in the circuit court 

that had pronounced his death sentence. (R. 1) He accompanied 

this with a memorandum in support of stay that outlined claims he 

was contemplating for assertion in an application for post 

conviction relief under the provisions of Florida Rule of 

Criminal Procedure 3.850. (R. 3-218) He also filed a Notice of 

Hearing for 2:00 o'clock that afternoon on his Motion for Stay of 

Execution. Prior to that hearing, this court issued a Writ of 

Prohibition to the circuit court precluding it from issuing a 

* stay of execution in the absence of a pleading seeking relief. 

State ex rel. Russell v. Schaeffer, 467 So.2d 698 (Fla. 1985). 

The next day appellee filed an application for relief under 

Rule 3.850 and moved for a stay of his execution. (R. 219-352) 

(motion and exhibits) 353-54 (application for stay) The state 

opposed the stay (R. 371-74) and filed a Memorandum In Opposition 

to appellee's Motion for Post Conviction Relief. (R. 385-400) 

The circuit court granted appellee a stay of execution. (R. 401- 

" 1 

On July 5, 1985, the circuit court entered an order 

disposing of many of appellee's claims and setting others for 

evidentiary hearing. (R. 437-440) Among the claims reserved for 

the evidentiary hearing was appellee's claim that he had not 

* received the effective assistance of counsel at the sentencing 



p h a s e  of h i s  t r i a l .  

The  T r i a l  C o u r t ' s  O r d e r  r e g a r d i n g  t h e  E f f e c t i v e  A s s i s t a n c e  of 

C o u n s e l  a t  t h e  P e n a l t y  P h a s e :  

The c i r c u i t  c o u r t  h e l d  a h e a r i n g  o n  t h e  i s s u e s .  I t  r e j e c t e d  

a l l  b u t  a p p e l l e e ' s  claim t h a t  h e  had n o t  r e c e i v e d  t h e  e f f e c t i v e  

a s s i s t a n c e  of c o u n s e l  i n  t h e  s e n t e n c i n g  p h a s e  o f  h i s  t r i a l .  (R .  

649-57) The  c o u r t  found  t r i a l  c o u n s e l ' s  d e c i s i o n  to  e n t e r  i n t o  a 

s t i p u l a t i o n  w i t h  t h e  s t a t e  whereby  D r .  M i t c h e l l ' s  report o n  

a p p e l l e e ' s  m e n t a l  and e m o t i o n a l  c o n d i t i o n  (R.  131-39)  would g o  to  

t h e  j u r y  a l t h o u g h  n o t  b e  r e a d  t o  it u n r e b u t t e d  by  e i t h e r  t h e  

reports  of Doctors S m i t h  (R .  140-43) and Chambers  (R.  144-46) or 

t h e i r  l i v e  t e s t i m o n y .  

The  o r d e r  t h e n  went o n  to  f i n d  f a c t s  r e g a r d i n g  c o u n s e l ' s  

0 
p e r f o r m a n c e  i n  t h e  area. A l t h o u g h  D r .  M i t c h e l l  was p r e p a r e d  t o  

t e s t i f y  t o  t h e  e x i s t e n c e  of o n e  m e n t a l  m i t i g a t i n g  f a c t o r ,  h i s  

w r i t t e n  report d i d  n o t  a d d r e s s  t h e  s t a t u t o r y  m e n t a l  m i t i g a t i n g  

factors. (R .  6 5 2 )  ( c i t i n g  to  r e c o r d  o n  d i r e c t  appeal) The  

reports  from t h e  o t h e r  d o c t o r s  d i d  n o t  a d d r e s s  t h e  e x i s t e n c e  of 

t h e  m e n t a l  m i t i g a t i n g  factors e i t h e r .  The c i r c u i t  c o u r t  

c o n c l u d e d  t h a t  t r i a l  c o u n s e l  had  n o t  i n v e s t i g a t e d  t h e  e x i s t e n c e  

o f  t h e  m e n t a l  m i t i g a t i n g  f a c t o r s .  (R.  654 )  And, it found t h a t  

t r i a l  c o u n s e l ' s  d e c i s i o n  c o u l d  n o t  b e  c h a r a c t e r i z e d  as sound  

t r i a l  s t r a t e g y  b e c a u s e  c o u n s e l  d i d  n o t  know what  t h e  s t a t e  was 

r e l i n q u i s h i n g  b e c a u s e  h e  had n o t  a s k e d  t h o s e  d o c t o r s  t h e i r  

o p i n i o n  o n  t h e  m e n t a l  m i t i g a t i n g  factors. (R.  6 5 4 )  I t  c o n c l u d e d  

t h a t  c o u n s e l ' s  p e r f o r m a n c e  was d e f i c i e n t .  

0 
The c o u r t ' s  o r d e r  t h e n  a d d r e s s e d  t h e  p r e j u d i c e  q u e s t i o n  



f i n d i n g  t h a t  c o u n s e l ' s  per formance  undermined h e r  c o n f i d e n c e  i n  

t h e  outcome o f  t h e  p e n a l t y  phase .  (R.  656) On denying t h e  

s t a t e ' s  Motion f o r  Rehear ing ,  t h e  c o u r t  e l a b o r a t e d  on it language 

i n  keeping wi th  t h e  S t r i c k l a n d  v. Washington, 486 U.S. 668, 104 

S.Ct. 2052, 80 L.Ed.2d 674 (1984) s t a n d a r d .  (R.672-73) I t  

reasoned t h a t  i f  t h e r e  had been p roof  o f  a  menta l  m i t i g a t i o n  

f a c t o r  t h e r e  was no way t o  s a y  t h a t  t h i s  c o u r t  would n o t  have 

reduced t h e  d e a t h  s e n t e n c e  p o i n t i n g  to  d e c i s i o n s  o f  t h i s  c o u r t  it 

c h a r a c t e r i z e d  a s  r e v e r s i n g  d e a t h  s e n t e n c e s  "when mental  

m i t i g a t i n g  f a c t o r s  have n o t  been accorded p r o p e r  weight  or have 

n o t  been exp lo red . "  (R.  656) 

The Background F a c t s  on t h e  P e n a l t y  Phase: 

Refe rence  to  M i t c h e l l ' s  l e t t e r  shows t h a t  based on 

a a p p e l l e e ' s  s t o r y  abou t  h i s  commencement o f  a  f a i r l y  open 

homosexual r e l a t i o n s h i p  wi th  a  young man i n  t h e  p r e s e n c e  o f  t h e  

v i c t i m  and t h e  emot iona l  impact  it had on h e r  fo l lowed by h e r  

d e c i s i o n  to  l e a v e  he  concluded t h e  fo l lowing  a b o u t  a p p e l l e e ' s  

menta l  c o n d i t i o n  a t  t h e  time around t h e  d e a t h  o f  t h e  v i c t i m :  

For  a  p e r s o n  such a s  t h e  d e f e n d a n t  w i t h  a lmos t  
no e m o t i o n a l  r e s o u r c e s  and few s u s t a i n i n g  
r e l a t i o n s h i p s ,  such losses from h i s  l i f e  c o u l d  
o n l y  r e p r e s e n t  a  fundamental  t h r e a t  t o  h i s  
i d e n t i t y  and ve ry  e x i s t e n c e ,  and c r e a t e  a  
s e n s e  o f  d e s p e r a t i o n .  (R. ' 3  

Appel lee  c a l l e d  D r .  M i t c h e l l  a t  t h e  e v i d e n t i a r y  h e a r i n g .  (R. 

1224-1 ) H e  t e s t i f i e d  t h a t  a p p e l l e e  was a  "ve ry  t r o u b l e d  

i n d i v i d u a l . "  (R.  1230) When asked to  assume t h e  in fo rmat ion  

r e g a r d i n g  a p p e l l e e ' s  background developed s i n c e  t h e  s e n t e n c i n g  

rn was c r e d i b l e  and asked what he would have s a i d  i f  c a l l e d  to  



t e s t i f y  h e  s a i d  t h a t  h e  would t e s t i f y  e x a c t l y  t h e  same way t h e n  

as  h e  was d o i n g  f o r  t h e  t h e n  c u r r e n t  p r o c e e d i n g .  (R.  1232)  When 

a s k e d  whe the r  a p p e l l e e  was unde r  t h e  i n f l u e n c e  o f  e x t r e m e  m e n t a l  

or e m o t i o n a l  d i s t u r b a n c e  a t  t h e  time o f  t h e  k i l l i n g  a s suming  h e  

had  done  i t ,  t h e  d o c t o r  s a i d :  

A I would t h i n k  h e  was unde r  -- a g a i n ,  I 
want  to  make t h e  p o i n t  h e r e  t h a t  l i v i n g  w i t h  
t h a t  woman was n o t  normal .  Okay. T h a t  was 
t h e  l a s t  d e s p e r a t e  a t t e m p t  i n  t h e  l i f e  o f  a 
man t h a t  had  f a i l e d  a t  e v e r y t h i n g  h e  h a d  
done .  H e  had f a i l e d  i n  t w o  m a r r i a g e s .  H e  had  
f a i l e d  i n  h i s  e d u c a t i o n .  H e  had  f a i l e d  i n  
e v e r y t h i n g .  Even h i s  mind had  f a i l e d .  When 
h e  t o o k  -- when h e  moved i n  w i t h  t h a t  o l d  
woman, h e  t o o k  r e f u g e  w i t h  t h a t  o l d  woman w i t h  
t h e  hope  o f  s t a y i n g  t h e r e  h e  would n o t  lose it 
a g a i n .  Okay. 

The d o c t o r  was n o t  a s k e d  a b o u t  any  p r e p a r a t i o n  h e  had  done  f o r  

t h e  p e n a l t y  p h a s e .  Nor, was h e  a s k e d  a b o u t  b e i n g  o n  s t a n d b y  to  

come and t e s t i f y  i n  t h e  e v e n t u a l i t y  o f  a p e n a l t y  p h a s e  i n  

a p p e l l e e ' s  t r i a l .  

T r i a l  c o u n s e l  f o r  a p p e l l e e  t e s t i f i e d  a t  t h e  e v i d e n t i a r y  

h e a r i n g .  (R .  1239-96) I t  was h i s  o p i n i o n  t h a t  t h e  b o d i e s  o f  t h e  

r e p o r t s  by t h e  m e n t a l  h e a l t h  e x p e r t s  t ouched  o n  t h e  m e n t a l  

m i t i g a t i n g  f a c t o r s .  (R.  1267 )  H e  s a i d  t h a t  w h i l e  h e  had n o t  had  

D r .  M i t c h e l l  unde r  subpoena  h e  d i d  have  h im o n  s t a n d b y  f o r  a 

p e n a l t y  p h a s e .  (R .  1269)  And, it  was h i s  t e s t i m o n y  t h a t  h e  had  

d i s c u s s e d  s e n t e n c i n g  w i t h  t h e  d o c t o r .  (R.  1296 )  

A f t e r  t h e  p r e s e n t a t i o n  o f  t h e  e v i d e n c e  i n  t h e  p e n a l t y  p h a s e  

o f  t h e  t r i a l  (DR. 2092-2103) * t h e  t r i a l  c o u r t  i n s t r u c t e d  t h e  

* 
R e f e r e n c e  i n d i c a t e d  by DR are  t o  t h e  r e c o r d  o n  d i r e c t  a p p e a l  f r o m  
a p p e l l a n t  ' s judgment  and s e n t e n c e .  



jury w i t h  regard t o  i ts  del iberat ions  i n  the penalty phase. DR. 

2103-07 The court  instructed the jury tha t  among the mitigating 

circumstances it could consider were; the appellee had no 

s ignif icant  h is tory of pr ior  criminal ac t iv i ty ;  the crime had 

been committed under the influence of extreme mental or emotional 

disturbance; t ha t  appellee 's  capacity t o  appreciate the 

criminali ty of h i s  conduct or t o  conform h i s  conduct t o  the 

requirements of the law was substant ia l ly  imparied and any other 

aspects of appellee 's  character or record and any other 

circumstances concerning the offense. DR. 2 105-06 

During the s t a t e ' s  closing argument, the prosecutor found it 

necessary t o  address mitigating factors  tha t  he expected 

appellee 's  t r i a l  counsel t o  argue. He pointed out tha t  any claim 

tha t  appellee 's  a b i l i t y  t o  appreciate the cr iminal i ty  of h i s  

conduct was impaired was inconsistent w i t h  the f a c t  that  appellee 

had made arrangements t o  get  Morin out of the house prior  t o  the 

murder and then s ta r ted  establishing an a l i b i .  (DR. 2 1 1 1 )  He 

pointed out tha t  the f ac t s  indicated tha t  appellee was not 

suffering w i t h  any diminished capacity t o  appreciate what he was 

done; tha t  he knew f u l l  well why he cleaned up the blood, hid the 

body and constructed an a l i b i .  (DR. 2 1 1 2 )  He went on t o  say tha t  

the record would not indicate tha t  appellee was acting under the 

influence of extreme mental or emotional disturbances. (DR. 2 1 1 2 )  

When appellee 's  t r i a l  counsel argued, he went t o  the heart  

of the concept a t  the core of the mental mitigating 

circumstances. I n  essence, he told the jury tha t  appellee 's  

e capacity t o  ac t  responsibi l i ty  was suf f ic ien t ly  impaired that  



while i t  was proper to  hold h i m  criminally responsible for h i s  

actions, holding h i m  responsible a t  the expense of h i s  l i f e  was 

not jus t i f ied .  

He pointed out that  he k i l l i ng  for p ro f i t  argument advanced 

by the s t a t e  was inconsistent w i t h  the mechanism of the vict im's 

death, the beating, the choking and the stabbing. (DR. 2115) He 

told them that  a  k i l l i ng  for p r o f i t  would involve a  quick death 

not the kind of k i l l i ng  that  took place i n  t h i s  case. (DR. 2 1 1 2 )  

T r i a l  counsel urged the jury that  "something snapped" 

reminding the jury that  appellee had no history of violence. (DR. 

2115, 2 1 1 6 )  He told them that  he thought that  there would be no 

question i n  the i r  minds that  appellee needed psychiatr ic help 

a f t e r  reading the report. He told them he regreted that  the 

report did not go into greater  depth that  was a l l  that  was 

available. (DR. 2 1 1 6 )  He told them that  a  reading of the report 

would demonstrate that  appellee 's  capacity t o  appreciate the 

criminali ty of h i s  conduct or t o  conform it t o  requirements of 

law was substant ia l ly  impaired. (DR. 2117)  T r i a l  counsel asked 

the jury to  consider the s t a t e ' s  argument tha t  he wanted h i s  

homosexual lover so bad tha t  he suddenly decided t o  k i l l  the 

victim. (DR. 2117 )  He argued that  the jurors could see tha t  the 

k i l l i ng  had t o  have been done i n  some type of rage i n  the 

photographs. And, he argued tha t  a  careful  reading of the report 

would show the appellee had acted under the influence of extreme 

mental or emotional disturbance. 

The Ins t i tu t ion  of T h i s  Appeal: 

a Both appellee and the s t a t e  sought rehearing i n  the t r i a l  



court. (R. 658-660) (attorney general's motion) 661 (appellee's 

motion) 662-64 (state's supplemental motion) 665-67 (appellee's 

reply to state's motions and supplemental motion) The court 

denied all the motions. (R. 672-74) (order denying state's motion 

and supplement) 675 (order denying appellee's motion) The state 

filed its notice of appeal in a timely fashion after the denial 

of its motion for new trial and supplement but prior to the 

denial of appellee's Motion for New Trial. (R. 1139) Appellant 

filed a timely Notice of Cross Appeal after the denial of his 

motion and its supplement. (R. 1145-46) 



SUMMARY O F  THE ARGUMENT 

Appellee's t r i a l  counsel's performance regarding the penalty 

phase of h i s  t r i a l  was neither def ic ient  nor d i d  it prejudice 

him. Appellee's t r i a l  counsel had no professional obligation t o  

seek an opinion from the mental health experts appointed for the 

purpose of assessing appellee 's  competency t o  stand t r i a l  and 

whether an insanity defense was available i n  the i r  i n i t i a l  

communications. Having sought an opinion on the mental 

mitigating factors  i n  h i s  f i r s t  communication from the 

confidential  mental health expert, Dr. Mitchell, would have been 

of no benefit  t o  appellee and might well have worked to  h i s  

disadvantage. There would be plenty of time for the confidential  

exploration of the penalty phase issues a f t e r  the competency and 

sanity evaluations were concluded. W i t h  regard t o  the other two 

experts, appellee 's  t r i a l  counsel was well advised wait for the i r  

i n i t i a l  responses regarding competency and sanity.  I t  gave h i m  a 

chance t o  see whether these experts were as  l i ke ly  to  view 

appellee as  a deeply disturbed and troubled individual as  did Dr. 

Mitchell. And, it avoided e i ther  the actual  creation of a "Dr. 

Death" or giving the s t a t e  an opportunity t o  seek out an expert 

tha t  might f i l l  that  role.  There was no need fore arm the s t a t e  

by fore warning its representative as  t o  how the defense case for 

mitigation would be made i f  the actual  t r i a l  of the case 

resulted,  as it did, i n  tha t  eventuality. 

The c i r c u i t  cour t ' s  legal  error  was to  second guess t r i a l  

counsel' s s t r a t eg ic  and t a c t i c a l  decision about what evidence was 

e t o  be presented i n  the penalty phase. That decision was 



l e g i t i m a t e l y  w i t h i n  t r i a l  c o u n s e l ' s  d i s c r e t i o n .  H e  g a v e  up  t h e  

o p p o r t u n i t y  t o  p r e s e n t  l i v e  t e s t i m o n y  f rom t h e  e x p e r t  whom h e  had 

p r e p a r e d  and had o n  s t a n d b y .  B u t ,  h e  g a i n e d  a n  o p p o r t u n i t y  t o  

h a v e  a l l  t h e  raw material h e  needed  to  make a n  a rgumen t  f o r  b o t h  

s t a t u t o r y  and non s t a t u t o r y  m e n t a l  m i t i g a t i n g  c i r c u m s t a n c e s  g o  to  

t h e  j u r y  w i t h o u t  h a v i n g  t h o s e  c o n c l u s i o n s  s u b j e c t e d  to  cross 

e x a m i n a t i o n .  And, h e  s t r u c t e r e d  t h e  s i t u a t i o n  s u c h  t h a t  t h e  j u r y  

would r e t u r n  t o  t h e  j u r y  room f o r  d e l i b e r a t i o n s  w i t h  a w r i t t e n  

r e p o r t  and p i c t u r e s  t h a t  s e r v e d  to  s u p p o r t  h i s  a rgumen t  t h a t  

t h e r e  were m e n t a l  m i t i g a t i n g  f a c t o r s  or g r e a t  w e i g h t  a r g u i n g  for 

a p p e l l e e ' s  l i f e .  

The c i r c u i t  c o u r t  e r r e d  i n  i t s  a n a l y s i s  o f  t h e  p r e j u d i c e  

p r o n g  by  c i t i n g  a number o f  cases for a p r o p o s i t i o n  t h a t  t o  t h e  

e x t e n t  i t  is t r u e  is so b r o a d  and g e n e r a l  as t o  h a v e  no  rea l  

a p p l i c a t i o n .  An e x a m i n a t i o n  of t h e  cases o n  which t h e  c i r c u i t  

c o u r t  r e l i e d  shows t h a t  e a c h  t u r n e d  o n  i ts  own p e c u l i a r  facts  and 

t h a t  t h e  f a c t s  i n  t h o s e  cases are s i m p l y  no  a p p o s i t e  to  t h e  

f a c t u a l  p a t t e r n  p r e s e n t e d  i n  t h i s  case. Were t h e r e  any  merit t o  

t h e  c i r c u i t  c o u r t ' s  p o s i t i o n ,  t h e n  t h i s  c o u r t  would have  g r a n t e d  

a p p e l l e e  re l ie f  o n  i s s u e  V i n  h i s  b r i e f  o n  d i r e c t  a p p e a l  i n  t h i s  

c o u r t  . 
I n  r e a c h i n g  i ts  c o n c l u s i o n  o n  p r e j u d i c e ,  t h e  c o u r t  below 

o v e r l o o k e d  and f a i l e d  to  c o n s i d e r  t h a t  a r e a s o n a b l e  p e r s o n  migh t  

c o n c l u d e  t h a t  t h e r e  were t w o  c o n t r a d i c t o r y ,  i f  n o t  m u t u a l l y  

e x c l u s i v e ,  ways of a s s e s s i n g  t h i s  a p p e l l e e ,  t h a t  h e  was a c o l d  

and c a l c u l a t i n g  k i l l e r  o u t  f o r  p r o f i t  or a n  e x t r e m e l y  t r o u b l e d  

e i n d i v i d u a l  whose e m o t i o n a l  t u r m o i l  l e d  h im to  t a k e  t h e  l i f e  of 



t h e  o n l y  s i g n i f i c a n t  o t h e r  i n  h i s  l i f e  a t  a  time h e  may have  f e l t  

h e  was l o s i n g  h e r  and t h u s  b e i n g  f o r c e d  t o  c o n f r o n t  t h a t  i n  

h i m s e l f  f rom which h e  had been  h i d i n g  f o r  so many y e a r s .  T h i s  

c o u r t  found t h a t  t h e  e v i d e n c e  s u p p o r t e d  t h e  a g g r a v a t i n g  f a c t o r s  

beyond a  r e a s o n a b l e  d o u b t .  T h e r e  was no b a s i s  f o r  t h e  c i r c u i t  

c o u r t ' s  c o n c l u s i o n  t h a t  more s p e c i f i c a l l y  a r t i c u l a t e d  e v i d e n c e  

t h a t  a p p e l l e e  met s t a t u t o r y  c r i t e r i a  f o r  m e n t a l  m i t i g a t i n g  

c i r c u m s t a n c e s  would or might  e v e n  have  changed  t h e  r e s u l t  i n  t h i s  

c o u r t .  I t  c a n  n o t  be s a i d  w i t h  c o n f i d e n c e  t h a t  t h i s  c o u r t  would 

have  d e c i d e d  any  d i f f e r e n t l y  i f  s u c h  e v i d e n c e  had been  p r e s e n t e d .  



QUESTION PRESENTED 

WHETHER THE TRIAL COURT ERRED I N  FINDING THAT 
COUNSEL'S DECISION TO ENTER INTO A STIPULATION 
WITH THE STATE THAT HE SAW AS ALLOWING H I M  TO 
PRESENT MENTAL MITIGATING EVIDENCE ALTHOUGH 
NOT I N  THE TERMS OF THE STATUTORY MENTAL 
MITIGATING FACTORS TO THE JURY WITHOUT GIVING 
THE STATE A CHANCE TO EITHER CROSS EXAMINE HIS 
EXPERT OR PRESENT ITS  EXPERTS WAS DEFICIENT AS 
THAT TERM I S  USED I N  STRICKLAND V. WASHINGTON, 
466 U.S. 668, 1 0 4 ,  S . C t .  2 0 5 2 ,  80 L.Ed.2d 674 
( 19 84 ) AND WHETHER ASSUMING, ARGUENDO , THAT 
THE PERFORMANCE WAS DEFICIENT THAT DEFICIENT 
PERFORMANCE I N  LIGHT OF THE ABUNDANT EVIDENCE 
TO SHOW THAT APPELLEE SUFFERED SIGNIFICANT 
MENTAL HEALTH PROBLEMS PREJUDICED H I M  I N  THIS 
COURT'S RESOLUTION OF HIS CLAIM THAT DEATH WAS 
NOT APPROPRIATE FOR HIS PUNISHMENT? 

The c o u r t  below found t h a t  a p p e l l e e ' s  t r i a l  c o u n s e l ' s  

performance a t  t h e  p e n a l t y  phase  p roceed ings  was d e f i c i e n t  and 

t h a t  t h a t  d e f i c i e n t  performance p r e j u d i c e d  t h e  a p p e l l e e .  It is 

t h e  s t a t e ' s  p o s i t i o n  t h a t  a p p e l l a n t  f a i l e d  t o  show any more t h a n  

a b e l a t e d  d i f f e r e n c e  w i t h  t r i a l  c o u n s e l  over  a  t a c t i c a l  

d e c i s i o n .  The c o u r t  below f a i l e d  to  recognized i n  f a u l t i n g  t r i a l  

c o u n s e l  f o r  n o t  having w r i t t e n  r e p o r t s  r e g a r d i n g  t h e  s t a t u t o r y  

menta l  m i t i g a t i n g  f a c t o r s  t h a t  t h e r e  were good r e a s o n s  f o r  n o t  

do ing  so a t  t h e  time o f  t h e  r e q u e s t  f o r  t h e  p r e p a r a t i o n  o f  t h e  

r e p o r t s .  The c o u r t  below over looked unimpeached and u n r e b u t t e d  

ev idence  t h a t  t r i a l  c o u n s e l  had p repared  h i s  e x p e r t  f o r  t e s t imony  

i n  t h e  p e n a l t y  phase .  The c o u r t  below e r r e d  i n  f a u l t i n g  

c o u n s e l ' s  d e c i s i o n  to  a c c e p t  t h e  s t i p u l a t i o n  on t h e  ground t h a t  

he  d i d  n o t  know what t h e  s t a t e ' s  e x p e r t s  might o r  might n o t  s a y  

r e g a r d i n g  t h e  e x i s t e n c e  o f  t h e  menta l  m i t i g a t i n g  f a c t o r s  because  

e a p p e l l e e  o f f e r e d  no proof  t h a t  a p p e l l a n t  had n o t  ga ined  by t h e  



c h o i c e  t o  e n t e r  i n t o  t h e  s t i p u l a t i o n .  And, t h e  c o u r t  be low e r r e d  

i n  its a s s e s s m e n t  o f  p r e j u d i c e  b e c a u s e  o f  a f a u l t y  u n d e r s t a n d i n g  

o f  t h e  d e c i s i o n s  o f  t h i s  c o u r t  o n  which it r e l i e d  i n  r e a c h i n g  

t h a t  c o n c l u s i o n .  

PERFORMANCE 

T a c t i c a l  d e c i s i o n s  w i t h i n  c o u n s e l ' s  d i s c r e t i o n  w i l l  n o t  

s e r v e  as a b a s i s  a claim o f  d e f i c i e n c y  on  t h e  p e r f o r m a n c e  p r o n g  

o f  t h e  S t r i c k l a n d  v .  Washinq ton ,  test .  C h o i c e s  a b o u t  whe the r  t o  

p r e s e n t  c e r t a i n  m i t i g a t i n g  e v i d e n c e  are w i t h i n  c o u n s e l ' s  

d i s c r e t i o n .  P o r t e r  v .  S t a t e ,  478 So.2d 33 ,  35 ( F l a .  1 9 8 5 ) ;  Q u i n c e  

v .  S t a t e ,  477 So.2d 535 ( F l a .  1 9 8 5 ) ;  Brown v .  S t a t e ,  439 So.2d 

872 ,  875 ( F l a .  1983)  ( c o l l e c t i n g  ear l ie r  cases).  C o u n s e l  i n  t h i s  

case made a t ac t i ca l  d e c i s i o n .  T h e r e  was a l r e a d y  a n  abundance  of 

e v i d e n c e  b e f o r e  t h e  j u r y  t h a t  appellee's m e n t a l  h e a l t h  was 

s u b s t a n t i a l l y  i m p a i r e d .  They are c o l l e c t e d  i n  vo lumes  VI and VI I  

o f  t h e  r e c o r d  o n  appeal i n  t h i s  case t o g e t h e r  w i t h  o t h e r  

documen t s  and s o u r c e s  i n d i c a t i n g  t h e  same. I n s t e a d  o f  c a l l i n g  

D r .  M i t c h e l l  whom h e  had  o n  s t a n d b y ,  t r i a l  c o u n s e l  a c c e p t e d  t h e  

s t a t e ' s  o f f e r  t o  allow t h e  l e t t e r  to  g o  to  t h e  j u r y  u n r e b u t t e d .  

T h i s  g a v e  him a l l  t h e  b a s i s  h e  need  to  a r g u e  to  t h e  j u r y  t h e  

e x i s t e n c e  o f  b o t h  s t a t u t o r y  and  non s t a t u t o r y  m e n t a l  m i t i g a t i n g  

f a c t o r s .  H i s  claim a b o u t  appellee's s u f f e r i n g  s i g n i f i c a n t  

e m o t i o n a l  p r o b l e m s  went t o  t h e  j u r y  u n r e b u t t e d .  And, appellee 

f a i l e d  to  d e m o n s t r a t e  be low t h a t  it would n o t  h a v e  b e e n  r e b u t t e d  

i f  t h e  s t a t e  had  c a l l e d  its d o c t o r s .  Nor, b e c a u s e  o f  h i s  

d e c i s i o n ,  d i d  t h e  s t a t e  have  a n  o p p o r t u n i t y  t o  t r y  weakening  t h e  

e d o c t o r ' s  c o n c l u s i o n s  by cross examin ing  him. 



T h e r e  is n o  s p e c i f i c  way i n  which c o u n s e l  must  g o  a b o u t  

making a case f o r  m i t i g a t i o n .  T r i a l  c o u n s e l ' s  d e c i s i o n  a b o u t  how 

to  p r o c e e d  was as much w i t h i n  h i s  d i s c r e t i o n  as  was t r i a l  

c o u n s e l ' s  d e c i s i o n  i n  Foster v.  S t r i c k l a n d ,  707 F.2d 1339 ( 1 1 t h  

C i r .  1 9 8 3 ) ~  Foster had c o m p l a i n e d ,  l i k e  t h i s  a p p e l l e e ,  t h a t  h i s  

t r i a l  c o u n s e l  had n o t  u sed  h i s  e x p e r t  w i t n e s s  p r o p e r l y  i n  t r y i n g  

to  e s t a b l i s h  t h a t  h i s  o f f e n s e  had  b e e n  commit ted  when h i s  

c a p a c i t y  t o  appreciate t h e  c r i m i n a l i t y  o f  h i s  c o n d u c t  was 

i m p a i r e d  b e c a u s e  o f  h i s  m e n t a l  i l l n e s s .  F o s t e r ' s  t r i a l  c o u n s e l  

had  u sed  o n l y  appellee's e x w i f e  to  t e s t i f y  a b o u t  h i s  d i s t u r b e d  

e m o t i o n a l  s t a t e  and a d o c t o r  who c o r r a b o r a t e d  h e r  t e s t i m o n y  as  

w e l l  as documen t ing  h i s  m e n t a l  i l l n e s s  w i t h  w r i t t e n  r e c o r d s  

e v i d e n c i n g  Foster 's  poor e m o t i o n a l  h e a l t h .  H e  c h o s e  t o  make a n  

a p p e a l  t o  e m o t i o n  r a t h e r  t h a n  a c o m p l i c a t e d  m e d i c a l  case. The 

c o u r t  found t h a t  i t  was n o t  d e f i c i e n t .  T h i s  t r i a l  c o u n s e l ' s  

p e r f o r m a n c e  was n o t  more d e f i c i e n t  t h a t  was F o s t e r ' s .  

T r i a l  c o u n s e l  was i n  t h e  best p o s i t i o n  t o  know whe the r  t h e  

j u r o r s  and p a r t i c u l a r l y  t h e  most l i k e l y  o p i n i o n  l e a d e r s  among 

them were l i t e r a l  minded r u l e  o r i e n t e d  people or more f l e x i b l e  

t y p e s  l i k e l y  t o  l o o k  a t  t h e  v a l u e s  and c o n c e p t s  embodied i n  

s p e c i f i c  f o r m u l a t i o n s  and a p p l y  t h o s e .  T h e r e  is s i m p l y  no  r e a s o n  

to  b e l i e v e  t h a t  c o u n s e l  was n o t  c o u n t i n g  o n  t h e  j u r o r s  i n  t h i s  

case to  be o f  t h e  more f l e x i b l e  t y p e  and p o u r  t h e  raw material 

d e v e l o p e d  d u r i n g  t r i a l  and t h e  p e n a l t y  p h a s e  i n t o  t h e  open  s h e l l  

o f  t h e  m e n t a l  m i t i g a t i n g  f a c t o r s  o n  which t h e y  had  b e e n  

@ 1/ F o s t e r  v .  S t a t e ,  400 So.2d 1 ( F l a .  1983)  i n  t h i s  c o u r t .  
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i n s t r u c t e d  and a b o u t  which c o u n s e l  had  a r g u e d  t o  them. C o u n s e l ' s  

d e c i s i o n  had  r e s u l t e d  i n  t h e i r  t a k i n g  i n  to  t h e  j u r y  room o n l y  

t a n g i b l e  e v i d e n c e ,  t h e  p h o t o s  documen t ing  t h a t  t h e  murder  had  

b e e n  c a r r i e d  o u t  i n  a r a g e  and  D r .  M i t c h e l l ' s  e x t e n s i v e  report o n  

appellee's m e n t a l  h e a l t h ,  e v i d e n c e  t h a t  would s u p p o r t  h i s  

a rgumen t  f o r  t h e  e x i s t e n c e  o f  m e n t a l  m i t i g a t i n g  f a c t o r s .  

The t r i a l  c o u r t ' s  o r d e r  f a u l t s  c o u n s e l  f o r  n o t  s e e k i n g  

o p i n i o n s  f r o m  t h e  d o c t o r s  r e g a r d i n g  t h e  a v a i l a b l e  m e n t a l  

m i t i g a t i n g  f a c t o r s  i n  t h e i r  i n i t i a l  reports. I t  is t h e  s t a t e ' s  

p o s i t i o n  t h a t  c o u n s e l  was v e r y  wise i n  n o t  d o i n g  so. D r .  

M i t c h e l l  had  b e e n  a p p o i n t e d  to  act as a c o n f i d e n t i a l  a d v i s o r .  I t  

c e r t a i n l y  would n o t  h a v e  b e e n  wise to  a s k  f o r  a n  o p i n i o n  o n  t h e  

m e n t a l  m i t i g a t i n g  f a c t o r s  a t  t h e  j u n c t u r e .  When c o u n s e l  a s k e d  

m for t h a t  i n i t i a l  e v a l u a t i o n ,  t h e r e  was t h e  p o s s i b i l i t y  t h a t  h e  

would h a v e  to  r e v e a l  t h a t  report to  o b t a i n  a d d i t i o n a l  e x p e r t  

s e r v i c e s .  I f  t h e  e x p e r t  had found  s u c h  f a c t o r s  t o  e x i s t  a t  t h a t  

p o i n t ,  t h e r e  was c e r t a i n l y  n o  p o i n t  i n  g i v i n g  away t h e  

i n f o r m a t i o n  t h a t  e a r l y  and p r o v i d i n g  t h e  s t a t e  w i t h  a n  

o p p o r t u n i t y  t o  s h o p  f o r  a n  e x p e r t  who c o u l d  c a l l  t h o s e  f i n d i n g s  

i n t o  q u e s t i o n .  And, it c e r t a i n l y  would n o t  h a v e  h e l p e d  appellee 

i f  t h e  a n s w e r s  to t h o s e  q u e s t i o n s  would h a v e  made h im a d o c t o r  

d e a t h  u s e f u l  t o  t h e  s t a t e  i n  i ts p u r s u i t  o f  a c a p i t a l  s e n t e n c e .  

The c o u r s e  o f  a c t i o n  f o l l o w e d  by t r i a l  c o u n s e l  was 

d e f i n i t e l y  t h e  b e t t e r  c o u r s e .  H e  g o t  h i s  o p i n i o n  o n  competency  

and  s a n i t y  f r o m  M i t c h e l l .  And, h e  l e a r n e d  t h a t  M i t c h e l l  u n l i k e  

t h e  o t h e r  t w o  m e n t a l  h e a l t h  e x p e r t s  who examined  appellee was 

* d i s p o s e d  to  see a p p e l l a n t  as a n  e x t r e m e l y  m e n t a l l y  and 



e m o t i o n a l l y  d i s t u r b e d  i n i d v i d u a l  u n d e r g o i n g  a n  e x p e r i e n c e  a t  t h e  

t i m e  o f  t h e  v i c t i m ' s  d e a t h  t h a t  r e p r e s e n t e d  "a f u n d a m e n t a l  t h r e a t  

t o  h i s  i d e n t i t y  and v e r y  e x i s t e n c e ' '  t h e r e b y  c r e a t i n g  a " s e n s e  o f  

d e s p e r a t i o n "  i n  him. (R.  1 3 8 )  

A s  shown by t h e  s t a t e m e n t  o f  f a c t ,  a p p e l l e e  had i n v e s t i g a t e d  

t h e  m e n t a l  m i t i g a t i n g  f a c t o r s .  H e  had D r .  M i t c h e l l  on s t a n d b y .  

H e  was c e r t a i n l y  p r e p a r e d  to  a r g u e  b o t h  s t a t u t o r y  and non 

s t a t u t o r y  m e n t a l  m i t i g a t i n g  f a c t o r s  to  t h e  j u r y  and h e  d i d  so 

w i t h  l i t t l e  o r  no  time f o r  p r e p a r a t i o n  be tween  t h e  v e r d i c t  o f  

g u i l t y  and t h e  commencement o f  t h e  p e n a l t y  p h a s e .  

The t r i a l  c o u r t  also f a u l t e d  c o u n s e l  f o r  e n t e r i n g  i n t o  t h e  

s t i p u l a t i o n  w i t h o u t  knowing what  t h e  s t a t e ' s  d o c t o r s '  might  h a v e  

to  s a y .  The s t a t e  s u b m i t s  t h a t  a r e a d i n g  o f  t h e s e  d o c t o r ' s  

r e p o r t s  shows t h a t  t h e y  were n o t  i n c l i n e d  t o  v i ew  a p p e l l e e  i n  t h e  

same l i g h t  as D r .  M i t c h e l l .  Both  r e p o r t s  min imized  t h e  n a t u r e  o f  

a p p e l l e e ' s  m e n t a l  h e a l t h  p rob lems .  I t  c e r t a i n l y  would n o t  have  

been  wise to  d e p o s e  t h e s e  w i t n e s s e s  and g i v e  away h i s  p e n a l t y  

p h a s e  and g i v e  t h e  s t a t e  a  head  s t a r t  on r e b u t t i n g  it. The 

b e n e f i t s  o f  t h e  c h o i c e  were r e a d i l y  a p p a r e n t .  T h e r e  was no 

d e f i c i e n c y  i n  n o t  p r e p a r i n g  w i t n e s s e s  who a p p e a r e d  unp romis ing  

i n t o  w i t n e s s e s  who might  v e r y  w e l l  t u r n  o u t  t o  b e  v e r y  

damaging.  The t r i a l  c o u r t ' s  c o n c l u s i o n s  e v e r  s t e p  a l o n g  t h e  way 

are n o t h i n g  more t h a n  a second  g u e s s i n g  o f  t a c t i c a l  c h o i c e s  t h a t  

were w e l l  w i t h i n  t r i a l  c o u n s e l ' s  d i s c r e t i o n .  

PREJUDICE 

The c o u r t  below r e a s o n e d  t h a t  d p p e l l e e  was p r e j u d i c e d  o n  t h e  

e ground  t h a t  i f  h e  had p r e s e n t e d  e v i d e n c e  s p e c i f i c a l l y  



e s t a b l i s h i n g  t h e  e x i s t e n c e  o f  t h e  s t a t u t o r y  m e n t a l  m i t i g a t i n g  

f a c t o r s  s h e  c o u l d  n o t  c o n c l u d e  t h a t  t h i s  c o u r t  m i g h t  n o t  have  

r e v e r s e d  i n  l i g h t  o f  a number o f  cases s h e  c i t e d .  (R.  656)  The 

c o u r t  c i t e d  t h e s e  cases a s  s u p p o r t i n g  its c o n c l u s i o n  t h a t  t h i s  

c o u r t  " h a s  o f t e n  r e v e r s e d  a d e a t h  s e n t e n c e  or remanded f o r  a new 

s e n t e n c i n g  h e a r i n g  when m e n t a l  m i t i g a t i n g  f a c t o r s  h a v e  n o t  b e e n  

a c c o r d e d  proper w e i g h t  or h a v e  n o t  been  f u l l y  e x p l o r e d . "  (R .  

656 )  T h i s  c o u r t  had  n e v e r  f o r m u l a t e d  s u c h  a g e n e r a l  

p r o p o s i t i o n .  And, e x a m i n a t i o n  o f  t h e  d e c i s i o n s  t o  which t h e  

lower c o u r t  c i t e d  shows t h a t  t h e y  r e a l l y  d o  n o t  s u p p o r t  s u c h  a 

b r o a d  p r o p o s i t i o n  b u t  t h a t  e a c h  t u r n e d  o n  t h e i r  own p a r t i c u l a r  

fac ts  and c i r c u m s t a n c e s ,  f a c t s  and c i r c u m s t a n c e s  which d i f f e r  

m a t e r i a l l y  f r o m  t h o s e  i n  t h i s  case. 

e U n l i k e  t h e  c o u n s e l  i n  Holmes v.  S t a t e ,  429 So.2d 297 ( F l a .  

1983 )  c o u n s e l  i n  t h i s  case d i d  p r e s e n t  " a v a i l a b l e  e x p e r t  o p i n i o n  

p e r t a i n i n g  to  . . . [ a p p e l l e e ' s ]  m e n t a l  and e m o t i o n a l  c o n d i t i o n . "  

429 So.2d a t  300 And, a g a i n  u n l i k e  t h e  c o u n s e l  whose p e r f o r m a n c e  

was found  d e f i c i e n t  i n  Holmes t r i a l  c o u n s e l  i n  t h i s  case d i d  

c o n c e n t r a t e  o n  t h e  " p a r t i c u l a r  m i t i g a t i n g  aspects o f  t h e  c a s e "  

n o t  making a n  a rgument  v o i c i n g  " g e n e r a l  and p h i l o s o p h i c a l  

o b j e c t i o n s  t o  c a p i t a l  pun i shmen t . "  429 So.2d 3 0 1  and 298 

r e s p e c t i v e l y .  And, u n l i k e  c o u n s e l  i n  Holmes t r i a l  c o u n s e l  i n  

t h i s  case d i d  n o t  c o n c e d e  t h e  e x i s t e n c e  of a q u e s t i o n a b l e  

a g g r a v a t i n g  c i r c u m s t a n c e .  R e f e r e n c e  to  t r i a l  c o u n s e l s  c l o s i n g  

a rgumen t  shows t h a t  he  made a p o w e r f u l  case a g a i n s t  t h e  e x i s t e n c e  

of t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  u r g e d  w i t h  t h e  v e r y  e v i d e n c e  

e t h a t  t h e  s t a t e  had  r e l i e d  o n  to  o b t a i n  t h e  c o n v i c t i o n  a s  w e l l  a s  



t h e  e v i d e n c e ,  t h e  p h o t o g r a p h s  t h e  s t a te  had i n t r o d u c e d  a t  t h e  

p e n a l t y  p h a s e .  

The r e v e r s a l  i n  P e r r i  v .  S t a t e ,  4 4 1  So.2d 606 ( F l a .  1983)  

came b e c a u s e  o f  t h e  t r i a l  c o u r t ' s  error i n  d e n y i n g  a  mot ion  f o r  

p s y c h i a t r i c  e v a l u a t i o n  p r i o r  t o  p e n a l t y  p r o c e e d i n g  where  t h e r e  

was e v i d e n c e  t o  show p r i o r  p s y c h i a t r i c  h o s p i t a l i z a t i o n s .  T h e r e  

is n o  similar error i n  t h i s  case. T h e r e  was a n  abundance  o f  

e v i d e n c e  which i f  c r e d i t e d  would s e r v e  to  s u p p o r t  t h e  e x i s t e n c e  

o f  b o t h  s t a t u t o r y  and non s t a t u t o r y  m e n t a l  m i t i g a t i n g  f a c t o r s .  

T h i s  c o u r t  remanded f o r  r e s e n t e n c i n g  i n  Mann v .  S t a t e ,  420 

So.2d 578 ( F l a .  1982)  b e c a u s e  t h e  t r i a l  c o u r t  i m p r o p e r l y  found 

two a g g r a v a t i n g  c i r c u m s t a n c e s  and  i ts  f i n d i n g  o n  m e n t a l  

m i t i g a t i n g  o n  t h e  basis o f  u n r e b u t t e d  and u n c o n t r a d i c t e d  e v i d e n c e  

a e s t a b l i s h i n g  two m e n t a l  m i t i g a t i n g  c i r c u m s t a n c e s  were 

ambiguous.  The e v i d e n c e  b e f o r e  t h e  c o u r t  be low was o p e n  to  t h e  

i n t e r p r e t a t i o n  t h a t  a p p e l l e e  was e i t h e r  a man i n  p o o r  m e n t a l  

h e a l t h  who a c t e d  i n  d e s p e r a t i o n  unde r  t h e  i n f l u f e n c e  o f  

overwhelming  e m o t i o n a l  p r e s s u r e s  or a h e a r t l e s s  c r i m i n a l  who 

c o l d l y  and c a r e f u l l y  p l a n n e d  t h i s  murder f o r  h i s  own f i n a n c i a l  

b e n e f i t .  T h a t  t h e  s e n t e n c i n g  c o u r t  r e j e c t e d  t h e  fo rmer  and  

adoped t h e  l a t t e r  c l e a r l y  d i s t i n g u i s h e s  t h i s  case f rom Mann. 

And, it makes t h e  f a c t s  o f  t h i s  case more a k i n  to  t h e  s i t u a t i o n  

p r e s e n t e d  i n  Q u i n c e  v .  S t a t e ,  414 So.2d 185 ,  187 ( F l a .  1982)  

where  t h i s  c o u r t  found no error i n  t h e  t r i a l  c o u r t ' s  d e c i s i o n  t o  

g i v e  l i t t l e  w e i g h t  t o  m e d i c a l  e v i d e n c e  t h a t  i n d i c a t e d  t h a t  t h e  

o f f e n d e r  had c a r r i e d  o u t  t h e  crime a t  time when t h i s  a b i l i t y  t o  

a a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  c o n d u c t  was i m p a i r e d  i n  l i g h t  



o f  o t h e r  c o n t r a d i c t o r y  evidence . -  

T h i s  is c e r t a i n l y  n o t  a  c a s e  l i k e  Simmons v. S t a t e ,  419 

So.2d 316 ( F l a .  1982) where t h e  e x c l u s i o n  o f  e v i d e n c e  o f  

r e h a b i l i t a t i v e  c a p a c i t y  from j u r y '  s c o n s i d e r a t  i o n  i n  p e n a l t y  

p h a s e  r e q u r e d  new s e n t e n c i n g  h e a r i n g .  

Nor, c a n  t h e r e  be any c l a i m  t h a t  t h i s  is a  c a s e  l i k e  Mines 

v.  S t a t e ,  390 So.2d 332 ( F l a .  1 9 8 0 ) ,  a  c a s e  t h i s  c o u r t  

u n d e r s t a n d s  a s  c a l l i n g  f o r  r e v e r s a l  when t h e  r e c o r d  makes it 

o b v i o u s  t h a t  t h e  t r i a l  c o u r t  used t h e  i n s a n i t y  s t a n d a r d  to  

e v a l u a t e  t h e  men ta l  m i t i g a t i n g  f a c t o r s .  S e e  e .q .  Ferquson v. 

S t a t e ,  474 So.2d 208 ( F l a .  1985) Unl ike  t h i s  c a s e ,  p r i o r  t o  

bench t r i a l  a p p e l l e e  had a c t u a l l y  been found incompetent  t o  s t a n d  

t r i a l  f o r  a p e r i o d  o f  time, an i n s a n i t y  d e f e n s e  had been o f f e r e d  

e and r e j e c t e d  and t h e  e x p e r t s  were a l l  i n  agreement  t h a t  a p p e l l e e  

c h r o n i c  p a r a n o i d  s c i z o p h r e n i c  and c l a i n s  t h a t  a p p e l l e e  had 

committed o f f e n s e  under i n f l u e n c e  o f  ex t reme menal o r  e m o t i o n a l  

d i s t u r b a n c e ,  was under ext reme d u r e s s  or s u b s t a n t i a l  domina t ion  

o f  a n o t h e r ,  t h a t  d e f e n d a n t ' s  c a p a c i t y  to  conform h i s  conduc t  t o  

t h e  r e q u i r e m e n t s  o f  law and a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  

conduc t  and t h a t  v i c t i m  was a  p a r t i c i p a n t  i n  d e f e n d a n t ' s  conduc t  

o r  c o n s e n t e d  to  t h e  a c t  were a l l  r e j e c t e d  on t h e  b a s i s  o f  a 

s a n i t y  t y p e  a n a l y s i s  by t h e  t r i a l  c o u r t .  The t r i a l  c o u r t  i n  t h i s  

c a s e  c e r t a i n l y  d i d  n o t  r e j e c t  a p p e l l e e ' s  p r o f f e r e d  menta l  

m i t i g a t i n g  f a c t o r s  on t h e  b a s i s  o f  a  s a n i t y  a n a l y s i s .  The r e c o r d  

is c l e a r  t h a t  it  chose  between t w o  competing v iews o f  a p p e l l e e ' s  

c h a r a c t e r .  

a Burch v. S t a t e ,  343 So.2d 8 3 1  ( F l a .  1977) is c l e a r l y  



d i s t i n g u i s h a b l e .  T h e r e  t h i s  c o u r t  r u l e d  t h a t  a n  o v e r r i d e  was 

improper  where  t h e  t r i a l  c o u r t  found  as a m i t i g a t i n g  

c i r c u m s t a n c e s  t h a t  t h e  o f f e n d e r ' s  c a p a c i t y  t o  a p p r e c i a t e  t h e  

c r i m i n a l i t y  o f  h i s  c o n d u c t  and c o n f o r m  it to  t h e  r e q u i r e m e n t s  o f  

t h e  law was s u b s t a n t i a l l y  i m p a i r e d  and t h e r e  was e v i d e n c e  to  

e s t a b l i s h e d  t h e s  m i t i g a t i n g  f a c t o r s .  I n  t h i s  case, t h e  j u r y  as  

w e l l  t h e  j u d g e  r e j e c t e d  a p p e l l e e ' s  v i ew  o f  h i s  m e n t a l  h e a l t h  or 

a c c o r d e d  it so l i t t l e  w e i g h t  as  to f i n d  t h a t  i t  was n o t  

e s t a b l i s h e d  a t  a l l .  

Huckaby v .  S t a t e ,  343  So.2d 33  ( F l a .  1977 )  r e v e r s e d  a d e a t h  

s e n t e n c e  f o r  c a p i t a l  where  t h e  t r i a l  c o u r t  i g n o r e d  u n r e f u t e d  and 

unimpeached e v i d e n c e  e s t a b l i s h i n g  t h a t  t h e  o f f e n d e r  had a c t e d  

u n d e r  e x t r e m e  m e n t a l  or e m o t i o n a l  d i s t u r b a n c e  and t h a t  h i s  

c a p a c i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  c o n d u c t  and c o n f o r m  

it to  t h e  r e q u i r e m e n t s  o f  t h e  law was s u b s t a n t i a l l y  i m p a i r e d  

where  t h e r e  was a l m o s t  u n a n i m i t y  o f  e x p e r t  o p i n i o n  r e g a r d i n g  

o f f e n d e r ' s  m e n t a l  i l l n e s s ,  i t s  f u n c t i o n  as  t h e  m o t i v a t i n g  f a c t o r  

for t h e  o f f e n s e s  and i ts  c o n t r o l l i n g  i n f l u e n c e  o n  t h e  o f f e n d e r .  

T h i s  is a n o t h e r  case which s i m p l y  d o e s  n o t  a d d r e s s  a s i t u a t i o n  

l i k e  t h e  o n e  p r e s e n t e d  h e r e  where  t h e r e  were c o m p e t i n g  v i e w s  o f  

a p p e l l e e ' s  c h a r a c t e r .  

Messer v  S t a t e ,  330 So.2d 137 ( F l a .  1976)  is  a n o t h e r  case 

l i k e  Simmons T h i s  c o u r t  found t h a t  t h e  e x c l u s i o n  f rom t h e  j u r y ' s  

c o n s i d e r a t i o n  d u r i n g  p e n a l t y  p h a s e  p l e a  o f  t h e  b a r g a i n e d  r e d u c e d  

c h a r g e  and a t t e n d a n t  s e n t e n c e  f o r  a c o d e f e n d a n t  a s  w e l l  a s  

p s y c h i a t r i c  t e s t i m o n y  p r o f f e r e d  a s  e s t a b l i s h i n g  t h a t  t h a t  

a o f  f e n d e r  commi t t ed  t h e  o f f e n s e  unde r  t h e  i n f l u f e n c e  o f  e x t r e m e  



m e n t a l  or e m o t i o n a l  d i s t u r b a n c e  r e q u i r e d  new s e n t e n c i n g .  The 

c o u r t  below d i d  n o t  e r r o n e o u s l y  e x c l u d e  a n y t h i n g .  

F i n a l l y ,  i n  H a l l i w e l l  v.  S t a t e ,  323 So.2d 557 ( F l a .  1975)  

t h i s  c o u r t  r u l e d  t h a t  t h e  d e a t h  p e n a l t y  n o t  w a r r a n t e d  where  t r i a l  

c o u r t  had i m p r o p e r l y  found t h e  o n e  a g g r a v a t i n g  f a c t o r  and t h e r e  

were m i t i g a t i n g  factors i n c l u d i n g  t h e  o f f e n d e r  ' s e m o t i o n a l  s t r a i n  

c a u s e  by t h e  m i s t r e a t m e n t  of h i s  l o v e r  by t h e  v i c t i m .  T h e r e  were 

v a l i d  a g g r a v a t i n g  factors i n  t h i s  c a s e .  

A p p e l l e e  s o u g h t  t o  c o n v i n c e  t h i s  c o u r t  t h a t  t h e  s e n t e n c i n g  

c o u r t  had e r r e d  i n  n o t  f i n d i n g  t h e  e x i s t e n c e  of m e n t a l  m i t i g a t i n g  

factors o n  d i r e c t  a p p e a l .  S e e  I s s u e  V Br ief  for A p p e l l e e ,  

M i c h a e l  v .  S t a t e ,  N o .  60,712 By f i n d i n g  p r e j u d i c e  i n  t h i s  r e g a r d  

t h e  c o u r t  below engaged  i n  a s i m p l e  s econd  g u e s s i n g  of t h i s  

c o u r t .  I t  t h i s  case f i t  t h e  c a t e g o r y  d e s c r i b e d  i n  t h e  o r d e r  

g r a n t i n g  r e l i e f  t h e n  t h i s  c o u r t  would have  r e v e r s e d  o n  d i r e c t  

a p p e a l .  The t r i a l  c o u r t ' s  r u l i n g  w i t h  r e g a r d  to  c o u n s e l ' s  

p e r f o r m a n c e  and any p r e j u d i c e  i t  migh t  have  c a u s e  i n  t h e  p e n a t l y  

is l i t t l e  more t h a n  a  t h i n l y  d i s g u i s e d  r e e v a l u a t i o n  of t h e  w e i g h t  

t h a t  s h o u l d  h a v e  b e e n  a c c o r d e d  to  a p p e l l e e ' s  m e n t a l  h e a l t h  

p r o b l e m s  i n  a s s e s s i n g  t h e  d e g r e e  to  which h e  s h o u l d  b e  h e l d  

a c c o u n t a b l e  f o r  h i s  murder o f  t h e  v i c t i m .  

C o u n s e l ' s  p e r f o r m a n c e  w i t h  r e g a r d  to  t h e  p e n a l t y  p h a s e  was 

n e i t h e r  d e f i c i e n t  n o r  d i d  it p r e j u d i c e  a p p e l l e e .  The j u r y  

recommended d e a t h  and t h e  s e n t e n c i n g  c o u r t  imposed it b e c a u s e  o f  

t h e  e x i s t e n c e  o f  t h e  a g g r a v a t i n g  f a c t o r s  which c o n t r a d i c t  

a p p e l l e e ' s  p a s t  and c u r r e n t  a t t e m p s  t o  p a i n t  h i m s e l f  as a n  

a e m o t i o n a l  c r i p p l e  whose v i o l e n c e  grew o u t  o f  e m o t i o n a l  t u r m o i l  



arising from the circumstances of h i s  l i f e  a t  the time of the 

murder. Accordingly, the s t a t e  asks t h i s  court t o  reverse the 

order of the court below se t t ing  aside appellee 's  death sentence 

and remand w i t h  directions t o  re ins ta te  appellee 's  sentence of 

death. 



_CONCLUSION 

WHEREFORE a p p e l l a n t  a s k s  t h e  c o u r t  t o  r e v e r s e  t h e  d e c i s i o n  

o f  t h e  c i r c u i t  c o u r t  s e t t i n g  a s i d e  a p p e l l a n t ' s  d e a t h  s e n t e n c e  a n d  

remand w i t h  i n s t r u c t i o n s  t o  r e i n s t a t e  t h a t  s e n t e n c e  o n  t h e  b a s i s  

of t h e  a b o v e  a n d  f o r e g o i n g  r e a s o n s  a r g u m e n t s  a n d  a u t h o r  i t  ies.  
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Tampa,  F l o r i d a  3 3 6 0 2  
( 8 1 3 )  272-2670 

COUNSEL FOR APPELLANT/CROSS APPELLEE 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  a n d  correct c o p y  of t h e  

f o r e g o i n g  h a s  been f u r n i s h e d  b y  U.S. mail t o  C a p i t a l  C o l l a t e r a l  

R e p r e s e n t a t i a v e ,  2 2 5  West J e f f e r s o n  S t r e e t ,  T a l l a h a s s e e ,  F l o r i d a  

3 2 3 0 1  and  K e v i n  H .  O ' N e i l l ,  E s q . ,  F o l e y  6 L a r d n e r ,  

C e n t e r ,  S u i t e  2 9 0 0 ,  Tampa, F l o r i d a  3 3 6 0 2  on t h i s  

O c t o b e r ,  1987. 
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