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PW LIMIARY STATEMENT 

References to the record throughout. t h i s  brief w i l l  be designated as follows: 

"R" indicates reference to  the record on direct  appeal to  t h i s  Court; "PC" indicates 

reference to  the record on appeal of Mr. Michael's Moticn to  Vacate Judgment a d  

Sentence. A l l  other citations w i l l  be self-explanatory or w i l l  be otherwise 

explained. Quotes from the State's reply brief reproduced herein are generally 

presented as they appear in the original. 
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THE RULE 3.850 COUHT 'S RULING THAT TRIAL COUNSEL WAS 
PREJUDICIALLY INEFFECTIVE AT THE S3MlENCING PHASE OF MR. 
MICHAEL'S CAPITAL TRIAL, AND ITS SPECIFIC FINDINGS I N  
SUPPOlU' OF THAT RULING WEPE NOT ERRONEOUS AS A MATTER OF 
FACT OR LAW, WE= WELL SUPPORTED BY THE RECORD, AND ARE 
THEmFORE ENTITMD TO THIS COURT'S EFEmNCE 

The State  's reply brief asser ts :  

Appellee/Cross-Appellant urges res ta te  my issue t h i s  court 
t o  t r e a t  the  Circuit  Court 's finding tha t  he did not receive 
the effect ive assistance of counsel as  a matter of f a c t .  

(Reply Brief of Appellant/Cross Appellee [hereinafter I ts ta te ' s  Replytt], p. 22 

[reproduced as  in o r ig ina l ] ) .  A t  f i r s t  glance, it may appear that  the State  is 

arguing that  Mr. Michael contended in h i s  i n i t i a l  brief that  resolution of the 

* const i tut ional  question of t r i a l  counsel I s  effectiveness or lack thereof is s t r i c t l y  

a question of f a c t ,  and that  such an analysis is erroneous under Strickland v. 

Washingtcn (See, e.g., S t a t e ' s  Reply, p. 22). Obviously, t h i s  was and is not Mr. -- 
Michael's assert ion.  Whether or not an attorney renders effect ive assistance is a - 
mixed ques t im of f a c t  and law. The f a c t s  are what the  Circuit  Court found -- e.g., - 
inter al ia,  that  counsel completely fa i led  t o  investigate,  prepare f o r ,  or even -- 
"think1' about mitigating evidence, that  t h i s  omission was based on absolutely - no 

"tacticIt or "strategytt,  that  t h i s  omission was not 'treasonable't and fa i led  t o  comport - 
with minimal prof essional standards, and that  Mr. Michael was substant ia l ly  

m prejudiced as  a resu l t  of counsel's deficiency. The proper law, which the Circuit  

Court applied, is Strickland v. Washington, 486 U.S. 688 (1984). The Circuit  Court 's 

fac tua l  f ind ings are well-supported by the record (counsel himself, f o r  example, 



acknowledged his deficiency, see in£ ra; see also, In i t i a l  Brief of Appellee/Cross- -- -- 
Appellant, pp. 17-19) and are entitled to  t h i s  Court's deference. Applying proper 

legal standards to  those facts ,  Strickland v. Washingtm, supra, Mr. Michael's right 

to relief is plain. The answer to the "mixed questim" is that relief was properly 

granted . 
Incmsistently, the State also protests that "Appellee/Cross-Appellant is simply 

in error to  state that the reasmableness of counsel's behavior is a matter of law" 

(State 's Reply, p. 221,  yet goes m to  argue that " [wlhether what was dme or not 

dme was professionally reasonable is a questim of law." (Id.) The reasm for th i s  - 
inconsistency, 3s well as for the various other incongruities in the State 's  reply 

brief are also plain: the State has appealed t h i s  case simply because it disagrees 

w i t h  JUdge Schaeff er 's factual findings. However, the State cannot provide a single 

reascn -- other than its own disagreement -- demonstrating that her reasoned findings 

and conclusims are factually or legally wrong. No such reason exist.  

What Mr. Michael did argue is that the Rule 3.850 court made careful, reasmed 

findings of fac t  after a thorough review of the record, extensive pleading by the 

parties, and an evidentiary hearing, and that the court correctly applied the 

appropriate legal standard (Strickland v.  Washingtm) in arriving a t  its ruling that 

Mr. Michael's t r i a l  counsel was prejudicially ineffective for  fai l ing t o  investigate 

the existence of, "think" about, and present evidence on statutory mitigating 

circumstances. (See - In i t i a l  Brief of Appellee/Cross-Appellant [hereinafter " Ini t ia l  

Brief " I ,  pp. 8-22; see also Order Granting Rule 3.850 Relief, PC 649, 652-55; Order -- 
Denying State's Moticn for Rehearing, PC 672-73). Other than a general disagreement 

w i t h  the ultimate outcome, it is impossible to  discern the basis of the State 's  



challenge t o  the Rule 3.850 court 's orders. Judge Schaeff e r  's sound findings m t h i s  

issue are not subject t o  reversal  simply because the State  disagrees. 

In f a c t ,  even the State  concedes that  I1[t]he [c ]our t [ s ]  of the s t a t e  do not 

in te r fe r  [el  with a t r i a l  cour t ' s  fac tua l  f indings where there is ample support in the 

record fo r  them." (S ta te ' s  Reply, p. 22, c i t i ng  Swarthout v. State ,  165 So. Xi 773, 

774 (Fla. 3d DCA 1964)).  This Court a l so  should not " interfere"  (S ta te ' s  Reply, p. 

22) with the Circuit  Court 's well supported findings concerning t r i a l  counsel's 

unreascnable f a i l u r e  t o  investigate s ta tutory mitigating circumstances and the 

substant ia l  prejudice resul t ing from t h i s  unreasmable deficiency (See - I n i t i a l  Brief, 

pp. 8-22; Order Granting Rule 3.850 Relief,  PC 655). Interestingly,  the State  i t s e l f  

even admits that  it does not disagree with the Rule 3.850 court 's "findings" (See - 
Reply Brief, p. 2: "The s t a t e ' s  attack is m the t r i a l  court 's legal  conclusims, 

not its factual findings." (emphasis added)). Since the "legal cmc lus ims"  a re  -- 

amply supported by the fac tua l  f indings,  and since proper lega l  standards were 

applied, we are still a t  a loss  as  t o  why the State  has taken an appeal. The correct  

law, - see I n i t i a l  Brief, pp. 8-22, amply supports the grant of r e l i e f .  Judge 

Schaeffer was r ight ,  and as  in numerous other similar cases, her proper grant of 

re l ief  should not be disturbed. See, e.g., Thomas v. Kemp, 796 F.Xi 1322 (11th Cir. -- 
1986) ; Tyler v. Kemp, 755 F.Xi 741 (11th Cir. 1985). 

Although the State  concedes the correctness of the Rule 3.850 cour t ' s  fac tua l  

f indings,  its reply brief misrepresents the record in an e f f o r t  t o  show that  Judge 

Schaeffer should be reversed. That e f f o r t  should not be allowed t o  succeed. For 

example, the State  contends that  t r i a l  counsel "met with [Mr. Michael's] mother and 

s i s t e r  prior t o  t r i a l  and explored h is  childhood and prepare f o r  the 1273-75, (R. 



1288-89) penalty phase." (S ta te ' s  Reply, p. 23) (reproduced as  in o r ig ina l ) .  (XI t h i s  

issue, the Circuit  Court 's findings (findings supported by the record, -- see inf ra) 

rejected and belied the S t a t e ' s  cmtent icn.  The State argued t h i s  below, and its 

fac tua l  positicn was not credited.  The Circuit  Court 's fac tua l  f indings in t h i s  

regard were and are proper, as the  record shows -- e . g. , t r i a l  counsel 's t e s t  imany a t  

the Rule 3.850 evidentiary hearing revealed that  he did not even know who Mr. 

Michael's s i s t e r  was, but rather "assumed", during h i s  testimmy a t  the Rule 3.850 

hearing, tha t  an unidentified "individualf1 he had seen with Mr. Michael's mother 

prior t o  and during the t r i a l  was Mr. Michael's s i s t e r .  (See PC 1274). Moreover, - 
the f i r s t  time counsel even brought up the penalty phase with Mr. Michael's mother 

was in the courtroom during the brief recess between the guilt-innocence and the 

penalty phases, immediately before the sentencing proceeding was t o  commence. A t  the 

time, he did not know that  the individual seated with Mrs. Michael was h i s  c l i e n t ' s  

s i s t e r ,  had no awareness of who other individuals t ha t  Mrs. Michael had brought t o  

court were, and never spoke t o  anycne (other than the brief exchange with Mr. 

Michael I s  mother ) about the penalty phase. (See PC 1273) . This is f a r  f rom - 
reascnably investigating mental health (or any type o f )  mitigaticn. This was t h i s  

a t torney 's  (an attorney who we now know cmducted no - investigaticn f o r  the  penalty 

phase) "preparaticn . A s  Judge Schaef f e r  found , t h i s  was a f a r  cry from ef fec t ive  

assistance under the f a c t s  and circumstances re la t ing t o  t h i s  case, t h i s  defendant I s  

background, and t h i s  and mi t ed  S ta tes  Supreme Court I s  standards fo r  reasanable 

attorney assistance a t  the penalty phase of a cap i ta l  proceeding. 

The State  a l so  continues t o  asser t  that  t r i a l  counsel had Dr. Mitchell, h i s  

court-appointed expert, cn "telephme standby status11 fo r  penalty phase testimony. 



a (State 's Reply, p. 23). This fac tua l  contenticn was a lso discredited by the Rule 

3.850 court -- it was spec i f ica l ly  rejected below by fac tua l  f indings which find 

ample support in the record. Dr. Mitchell t e s t i f i ed  a t  the Rule 3.850 hearing tha t  

he was never called by t r i a l  counsel with regard t o  penalty phase testimony (e.g., - PC 

12271, that  the issue was never discussed with him, and that  he was never asked t o  

evaluate Mr. Michael in terms of available mental health mitigating evidence. The 

S ta t e ' s  asser t icns  are belied by Judge Schaeffer I s  orders, the record, and t h i s  

Court's opinicn cn d i r e c t  appeal: 

Michael contends that  the t r i a l  court fa i led  t o  
consider h i s  mental and emoticnal disturbances in 
mitigaticn. In support of t h i s  contenticn, Michael 
introduced the report of m e  psychiatr is t  which expressed 
the poss ib i l i ty  tha t  he might not have been competent t o  
stand . - t r i a l .  Evidence of &competency t o  stand- t r i a l  is not 

- .  . 

evidence of a defect ive mental conditicn a t  the time of 
commissicn of the offense. The psychiatr is t  who questicned 
his  competency t o  stand t r i a l  could not form an opinicn a s  
t o  h i s  competency a t  the time of the murder, nor did he 
emress  an o ~ i n i c n  cn anv s ta tutorv mental mi t i sa t ins  
circumstance. 

Michael v. State ,  437 So. Ei 138, 1 4 1  (Fla. 1983). The report expressed no opinion 

because counsel never asked the doctor t o  provide m e .  Counsel never asked because 

he fa i led  t o  investigate,  prepare fo r ,  or "think1' about these issues. A t  the Rule 

3.850 hearing, Dr. Mitchell did - provide an opinicn m mitigaticn -- f i n a l l y ,  then, he 

was asked to .  H i s  ccmclusicn there was that  substant ia l  s ta tutory and non-statutory 

mitigaticn did - ex i s t  in the case, mitigaticn which would have made a difference (See, - 
I n i t i a l  Brief, pp. 8-29). 

In short ,  counsel never asked Dr. Mitchell t o  provide an evaluaticn of mental 

health mitigaticn; counsel never had the doctor ready t o  t e s t i f y .  Even counsel 

t e s t i f i ed  a t  the Rule 3.850 hearing only about h i s  general "recollecticn" that  he 



"recall[edI ta lking t o  Dr. Mitchell m the telephone" (PC 1276). The S ta te ' s  quantum 

leap in logic from the above testimmy t o  the bold and unsupported assertion tha t  

t r i a l  counsel had h is  expert m "telephone standby s t a tu s  f o r  the penalty phase" is 

belied by the record and was discredited by the Rule 3.850 court. (See Order - 
Granting 3.850 Relief, PC 654 ) . JUdge Schaef f e r  's f ind ings are amply supported. 

The Rule 3.850 court reviewed extensive pleadings and supporting documents, and 

heard the evidence presented a t  the evidentiary hearing before resolving fac tua l  

disputes.  Although the State  may not l i k e  what Judge Schaeffer found, the law is 

clear  that  a t r i a l  judge is in the best pos i t im  t o  evaluate such evidence and make 

such findings: "[Wle pay great deference t o  the t r i a l  judge's f indings because he 

was in a positicn t o  observe the [witness 's]  demeanor and c red ib i l i ty ,  unlike we as  a 

reviewing court ." Valle v. State ,  474 So. Zi 796, 804 (Fla. 1985) ; see also Lambrix -- 

v. State ,  494 So. XI 1143, 1146 (Fla. 1986). Jlldge Shaeffer did hear and careful ly  

evaluate the evidence before making her f indings,  and those findings are ,  a s  

extensively discussed in Mr. Michael I s  i n i t i a l  b r ie f ,  amply supported by the record. 

This Court should not d i s turb  the findings she has made. See Swarthout, supra, 165 

So. Zi a t  774. 

Ccntrary t o  the S t a t e r s  asser t icns ,  the record here supports f a r  more, and the 

Rule 3.850 court found f a r  more, than merely "that counsel did not get a written 

report cn the s ta tu tory  mental mitigating factors ."  (S ta te ' s  Reply, p. 23). It is 

the underlying reascn fo r  counsel's f a i l u r e  in t h i s  regard -- i .e . ,  "the f a i l u r e  t o  

properly investigate the existence of s ta tutory mental mitigating f ac to r s  and the 

f a i l u r e  t o  present proof of them a t  the sentencing phase" (Order Granting Rule 3.850 

Relief, PC 655) -- which formed the basis of the Rule 3.850 cour t ' s  ruling. This 



f ind ing  was amply supported by t h e  record, a s  is evident from t h e  c o u r t ' s  order 

i t s e l f  (see PC 652-56), and thus ,  again, should not  be d is turbed.  - 
Again, a s  it d id  in its i n i t i a l  b r i e f ,  the  S t a t e  attempts t o  defend t r i a l  

counsel 's  omissions by arguing t h a t  "asking f o r  a wri t ten report  on s t a t u t o r y  

mi t igat ing f a c t o r s  a t  the  inception of t h e  case is f raught  with dangers. ( S t a t e ' s  

Reply, p. 23). The "dangers" of such a p r a c t i c e  a re  still unclear ,  but in any event, 

a s  the  R u l e  3.850 court  found, t r i a l  counsel never asked f o r  such a repor t ,  nor such 

rm opinion, nor even invest igated t h e  p o s s i b i l i t y  of the  existence of such f a c t o r s .  

Even i f ,  f o r  the  sake of argument, we accept the  S t a t e ' s  asser t ion  t h a t  a 

conf iden t i a l  report  concerning mental heal th  mit igat ion should not  have been sought 

"at  the  inception of the  case, &dge Schaef f e r  's amply supported factual finding 

remains undisturbed, rmd e n t i t l e s  Mr. Michael t o  r e l i e f :  t r i a l  counsel never 

conducted - rmy such inves t igat ion,  a t  any time, and never asked the  expert  t o  provide - 
rmy opinion on mit igat ion.  The issue in t h i s  case is not  when an opinion was sought. 

The f a c t  is t h a t  no such opinion or  evaluation was ever sought. T r i a l  counsel 

admitted a s  much when, a f t e r  t h e  death  sentence was imposed, he moved f o r  t h e  f i r s t  

time f o r  the  appointment of an expert  t o  evaluate p o t e n t i a l  mental heal th  mi t igat ing 

evidence. (R. 1269-70). A t  t he  hearing on t h a t  motion t r i a l  counsel admitted: "I 

w i l l  be very candid with the  Court, and perhaps t h i s  is an oversight  on my p a r t ,  but 

from t h e  outse t  I d id  no t  perceive t h i s  t o  be a death  penalty case." (R. 2129). The 

question here does not  involve timing, it involves unreasonable and p r e j u d i c i a l  

a t torney conduct -- f a c t s  which the  Ci rcu i t  Court has now found . 
The Ci rcu i t  Court found t h e  R u l e  3.850 evident iary  record more than s u f f i c i e n t  

t o  overcome the  "presumption" t h a t  t r i a l  counsel 's  f a i l u r e  t o  inves t iga te  and present  



amply available evidence of the existence of s ta tutory mitigating f ac to r s  was not the 

resul t  of "sound t r i a l  strategy." (E.g., PC 653 ["[Nleither a reasmable - 
investigaticn in to  the doc tor ' s  opinians as  t o  s ta tu tory  mitigating circumstances was 

made, nor a s t r a t eg i c  choice not t o  investigate or t o  l i m i t  the inves t iga t im.  

Counsel simply never thought about it I " ]  [Circuit  Court 's Order 1 [emphasis in 

or iginal]  . The Rule 3.850 court found that  t r i a l  counsel's f a i l u r e  t o  investigate 

the existence of such f ac to r s  belied any "s t ra tegic"  or " tac t ica l"  reasms  f o r  

counsel's f a i l u re  t o  present proof regarding such available mitigating fac tors .  (See - 

Order, PC 654 . The finding is well supported by law: it is by now axiomatic tha t  

no "strategy" can be ascribed t o  attorney conduct based an ignorance or an the - 
f a i l u r e  t o  investigate and prepare -- such f a i l u r e s  are unreasmable. See, e.g., -- 
Kimmelman v. Morriscn, 106 S. C t .  2574, 2588-89 (1986) ( fa i lu re  t o  request discovery 

based an mistaken belief that  State  was obliged t o  hand over evidence); Code v. 

Mantgomery, 799 F.Xi 1481, 1483 (11th Cir. 1986) ( fa i lu re  t o  interview potent ia l  

a l i b i  witnesses) ; Thomas v. Kemp, 796 F.Xi 1322, 1324 (11th Cir. ) ( l i t t l e  e f f o r t  t o  

obtain mitigating evidence), cert. den id ,  107 S. C t .  602 (1986); Aldrich v. -- 
Wainwright, 777 F. Xi 630, 633 (11th Cir. 1985) ( fa i lu re  t o  depose any of the State  I s  

witnesses), cert. den id ,  107 S. C t .  324 (1986); King v. Strickland, 748 F.Xi 1462, -- 
1464 (11th Cir. 1984) ( fa i lu re  t o  present addit ianal character witnesses was not the 

resul t  of a s t r a t eg i c  decisian made a f t e r  reasanable investigaticn ) , cert. den id ,  -- 
471 U.S. 1016 (1985); Mauldin v. Wainwright, 723 F.Xi 799 (11th Cir. 1984) ( fa i lu re  

t o  investigate mental condi t im and history of alcoholism); Gaines v. Hopper, 575 

F.Xi 1147 (5th Cir. 1978) (defense counsel presented no defense and fa i led  t o  

investigate evidence of provocat im);  Gornez v. Beto, 462 F.Xi 596 (5th Cir. 1972) 



( refusal  t o  interview a l i b i  witnesses);  Nealy v.  Cabana, 764 F.23 1173, 1178 (5th 

Cir. 1985) (counsel did not pursue a s t ra tegy,  but "simply fa i led  t o  make the e f f o r t  

t o  invest igate") ;  see also, OICallaghan v. State,  461 So. 23 1354 (Fla. 1984) -- 
( fa i lu re  t o  investigate mental health mitigating evidence). 

There cm be no question but that  the  Rule 3.850 court applied the appropriate 

legal  standard in determining whether Mr. Michael was prejudiced by h i s  t r i a l  

counsel I s  unreascnable f a i l u r e s  and whether Mr. Michael was theref ore en t i t l ed  t o  

r e l i e f .  The court I s  careful ly  thought through order demonstrates a correct  

applicaticn of Strickland v. Washingtcn , the controll ing const i tut icnal  standard. 

(See - Order Granting 3.850 Relief,  PC 649, -- e t  seq. 1. The State  below disagreed and 

f i l e d  fo r  rehearing. The Circuit  Court then prepared a fur ther  careful ly  reasoned 

order denying rehearing t o  c l a r i fy  fo r  the State what it had found in its i n i t i a l  

order -- an order ref lect ing a painstaking review of the  record and careful,  

thoughtful resoluticn of contested issues of f a c t .  If the i n i t i a l  order was somehow 

not clear enough fo r  the State,  the order denying rehearing fur ther  explained the 

applicaticn of the Strickland v. Washingtcn standard t o  Mr. Michael's case. (See - 

Order Denying State  I s  Motion for  Rehearing, PC 672-75). Again d i ssa t i s f ied  with the 

Circuit  Court I s  f indings md conclusicns, the State  brings the issue t o  t h i s  Court. 

Its d i s sa t i s f  acticn , however, is a l l  it has now again presented , and its 

d issa t i s fac t icn  is simply not enough t o  warrant reversal. 

The Circuit  Court 's f indings of f a c t  are supported by the record. The Circuit  

Court 's conclusicns are supported by the f a c t s  found and the appropriate law. Judge 

Schaeff er  I s  grant of re l ief  should be a£f irmed. 



MR. M I C W L  WAS CEPRIVED OF THE EFFECCIVE ASSISTANCE OF 
COUNSE L AT THE SENTENCING PHAS3 OF HIS CAPITAL TRIAL BY 
COUNSEL'S FAILURE TO INVESTIGATE AND PRESENT AMPLY AVAILABLE 
NONSTATUI'ORY MITIGATING EVIDENCE , CONTRARY TO THE SIXTH , 
EIGJTL'H AND FOUHEENL'H AMENDMENTS 

The State  baldly asser t s  tha t  t h i s  issue was not properly before the Rule 3.850 

court and thus should not be add ressed by t h i s  Court. (See State ' s  Reply, p. 24 . - 
a 

We are a t  a loss  with regard t o  t h i s  a s s e r t i m :  as  discussed below, t h i s  issue was 

raised md thoroughly presented by Mr. Michael before the Circuit  Court, and was 

spec i f ica l ly  referred t o  by the lower cour t ' s  Order m the Rule 3.850 motion. We are  

a 
even more puzzled by the S t a t e ' s  arguments that  Mr. Michael now "takes a pos i t im  in 

t h i s  Court diametrically opposed t o  the pos i t im  advanced in the c i r cu i t  court," and 

tha t  "it contradicts evidence that  Appellee/Cross-Appellant presented as  h i s  own t o  

the c i r cu i t  court .I1  (State 's Reply, p. 24). Mr. Michael w i l l  respmd below t o  the 

former contentim -- i .e., that  t h i s  issue was not presented t o  the Rule 3.850 court 

-- but is simply unable t o  comprehend, and thus t o  respmd to ,  the l a t t e r  bald 

a s s e r t i m s .  A s  t o  those, a l l  that  need be said is tha t  the State  is wrong, a s  

demmstrated by even a cursory review of the pleadings and t ranscr ip t s  included in 

the Rule 3.850 Circuit  Court record. 

A substant ia l  por t im of Mr. Michael's or iginal  Rule 3.850 Motim was devoted t o  

h i s  claim that  he was deprived of the effect ive assistance of counsel because 

" [ t l r i a l  counsel fa i led  t o  conduct a reasmable invest igat im in to  Mr. Michael's l i f e  

and family history,  and in to  his  educat imal ,  medical and psychiatric his tory or t o  

obtain educat imal ,  medical, psychological and other records which would have led t o  

or established mitigating evidence. (Defendant I s  Motim t o  Vacate Judgment and 



Sentence, PC 234, 235-36, 238-40; see also Attachments t o  Defendant's Motion t o  -- 
Vacate Judgment a d  Sentence, PC 273-304). The Rule 3.850 court expressly declined 

t o  rule cn t h i s  issue, not because it had not been properly raised, but because the 

court 's order granting re l ief  m other grounds (see Issue I, supra) rendered, in the - 
cour t ' s  opinicn, such a ruling unnecessary. (See - Order Granting Rule 3.850 Relief,  

PC 657: "It should be noted that  the Court has not addressed a l l  the alleged ac t s  or 

omissicns of counsel in the penalty phase raised by Defendant in his  pleadings since 

a new sentencing hearing is being ordered based m the two matters raised and 

discussed in t h i s  Order"). 

Counsel's f a i l u r e  t o  investigate and present the amply available non-statutory 

mitigating evidence (discussed a t  length in Mr. Michael's Rule 3.850 Motim and its 

attachments, proven a t  the evidentiary hearing below, and detai led in Mr. Michael's 

i n i t i a l  brief before t h i s  Court) was unreasmable and prejudicia l  attorney conduct, 

md deprived Mr. Michael of the effect ive assistance of counsel. Applying the same 

(correct)  analysis t o  t h i s  issue as  it did t o  the previous claim (see - Issue I, 

supra),  the Rule 3.850 court could not but have held, had it ruled m t h i s  issue,  

that  Mr. Michael's sentence of death should be vacated cn t h i s  ground a s  well. 

The Rule 3.850 court did not,  however, find it necessary t o  rule m t h i s  claim. 

Although we are confident tha t  the Circuit  Court's sound reasming with regard t o  

Issue I, supra, w i l l  be affirmed, should t h i s  Court reverse, Mr. Michael's case mus t  

be remanded for  a proper i n i t i a l  ruling m t h i s  issue by the lower court -- a ruling 

which the Rule 3.850 court has not yet provided. See, e.g., Blake v. Kemp, 758 F.ad -- 
523, 525 (11th Cir. 1985) ; see also id. a t  539 (Tjof la t ,  J., d i ssen t ing) .  --- 



MR. MICHAeL WAS DEPRIVED OF THE EFFECTIVE ASSISTANU2 OF 
COUNSL AT THE GUILT PHASE OF HIS CAPITAL TRIAL, CONTRARY TO 
THE SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS 

A s  d i s cus sed  in  I s s u e s  I and 11, supra ,  and in Mr. Michae l ' s  i n i t i a l  b r i e f ,  

c o u n s e l ' s  d u t y  t o  i n v e s t i g a t e  is paramount, p a r t i c u l a r l y  in c a p i t a l  cases. - See, 

e.g., S t r i ck l and  v. Washingtm, 486 U.S. a t  688 ("Counsel ha s  a d u t y  t o  make - 
reascnable  i n v e s t i g a t i c n s  o r  t o  make a r e a s m a b l e  d e c i s i c n  t h a t  make p a r t i c u l a r  

i n v e s t i g a t i o n s  unnecessary")  ; see a lso  Thompscn v.  Wainwright, 787 F. 23 1447 (11th  -- 
Ci r .  1986) ;  Thomas v. Kemp, 796 F.23 1322 (11th C i r .  1986).  A s  in  t h e  preceding 

i s s u e s ,  it was t r i a l  counse l ' s  breach of t h e  d u t y  t o  i n v e s t i g a t e  which is a t  t h e  

h e a r t  of t h e  i n s t a n t  claim. Because he d i d  no, o r  woeful ly  inadequate ,  

i n v e s t i g a t i c n ,  no I1strategy" o r  " t a c t i c "  can be ascr ibed  t o  t h e  s p e c i f i c  e r r o r s  and 

omissicns d i s cus sed  here in  and i n  Mr. Michael ' s  i n i t i a l  b r i e f .  See, e .g . ,  Mauldin v. -- 
Wainwright, 723 F.23 799, 800 (11th C i r .  1984);  Thomas v. Kemp, supra ,  796 F.23 at 

1324-25; Tyler  v. Kemp, supra ,  755 F.M a t  741; 6 .  Thompsm v. Wainwright, 787 F . B  - 
0 

1447 (11th C i r .  1986);  O'Callaghan v. S t a t e ,  461 So. 23 1354 (F la .  1984) .  

Mr. Michael w i l l  d i s c u s s  below those  s p e c i f i c  e r r o r s  and omissicns which r e q u i r e  

a response and/or f u r t h e r  argument; a s  t o  those  n o t  d i s cus sed  below, Mr. Michael 

r e l i e s  m t h e  arguments presented i n  h i s  i n i t i a l  b r i e f .  

A. Counse l ' s  F a i l u r e  t o  Adequately I n v e s t i g a t e  H i s  C l i e n t ' s  Mental Heal th  

0 A s  t h e  S t a t e  r e a d i l y  concedes, " t r i a l  counsel  . . . c l e a r l y  recognized t h a t  he 

was d e a l i n g  wi th  a c l i e n t  whose mental h e a l t h  was s u b j e c t  t o  ques t ion  ." ( S t a t e ' s  

Reply, p. 1 4 ) .  Indeed, a c o u r t  appointed e x p e r t  (Dr. M i t c h e l l )  recognized p r e t r i a l  



m that a serious questicn as t o  Mr. Michael's competency existed. (See R. 488-94, - 
2186-93; see also State's Reply, p. 1 4 ) .  Trial counsel therefore was m notice of -- 
serious questicns regarding h i s  cl ient 's  mental health, and competency t o  stand 

a t r i a l ,  yet conducted no further investigaticn into the issues. Counsel neither 

investigated the underlying causes, history, and nature of h i s  c l ient ' s  

 disturbance^^^, nor provided experts w i t h  available informatim, nor requested 

a further testing, nor moved for a competency hearing (which would have been warranted 

even cn the basis of Dr. Mitchell's express& doubts). Counsel's assistance was 

prejudicially ineffective in t h i s  regard. 

The State, however, argues that t r i a l  counsel completely fulf i l led his duty to  

investigate by talking to  h i s  client: according to the State, because Mr. Michael 

did not reveal h i s  history of mental i l lness to  counsel or the expert, t r i a l  counsel 

* had no further duty to  investigate, and no further, independent investigatim was 

required. (See State's Reply, p. 15). According t o  the State, because "in h i s  - 
interview w i t h  Dr. Mitchell [Mr. Michael] revealed a pattern of revealing 'almost 

a nothing regarding perscnal matters in h i s  l i f e ,  "' (id.) - (emphasis dded) ,  it was the 

client 'st and not t r i a l  counsel's faul t  that c r i t i ca l  inf ormaticn regarding the 

c l ient ' s  mental health (discussed herein and in the i n i t i a l  brief)  was never brought 

to  light.  T h i s  Court has already rejected the contentim the State has attempted t o  

present: it is not reascnable for counsel or an expert t o  rely cn information 

provided by a mentally ill client in order to  discern whether the client is mentally 

a ill and/or has a history in that regard. - See Mason v. State, 489 So. 23 734, 737 

(Fla. 1986). It is counsel's duty to  adequately and independently investigate such 



1 m a t t e r s  when mental h e a l t h  is a t  i s sue .  See Blake v. Kemp, 758 F . B  523, 529 (11th - 
C i r .  1985);  t h i t e d  S t a t e s  v.  F e s s e l l ,  531 F . B  1278, 1279 (5 th  C i r .  1979);  - 6. 

Mauldin v. Wainwright, 723 F. B 799 (11th C i r .  1984) .  Before any s t r a t e g y  d e c i s i o n  

can be made, adequate  i n v e s t i g a t i o n  is necessary ,  and t h e  d u t y  t o  adequate ly  

i n v e s t i g a t e  is n o t  f u l f i l l e d  by r e l i a n c e  cn t h e  informaticn provided by a menta l ly  

ill c l i e n t .  

The S t a t e  's r e f e r ence  t o  Dr .  Mi t che l l  's r e p o r t  amply i l l u s t r a t e s  p r e c i s e l y  why 

t r i a l  counse l  's conduct was unreasonable  : t r i a l  counsel  recognized t h a t  h i s  c l i e n t  

was "d is turbed"  (PC 1247) ,  and t h e  court-appointed e x p e r t  who found doub t s  a s  t o  Mr. 

Michae l ' s  competency recognized t h e  c l i e n t ' s  i n a b i l i t y  t o  r evea l  p e r s c n a l  background 

informaticn . Nevertheless ,  t r i a l  counsel  d i d  n o  - independent i n v e s t i g a t i o n  i n t o  t h e  

cause,  h i s t o r y ,  and n a t u r e  of Mr. Michael ' s  obvious psychologica l  impairments, and 

provided t h e  e x p e r t s  with nothing.  

What counse l  unreascnably f a i l e d  t o  uncover was ind ispensable  t o  a 

p r o f e s s i o n a l l y  adequate  mental h e a l t h  eva lua t ion .  Because he d i d  n o t  i n v e s t i g a t e ,  

however, counsel  knew no th ing  about h i s  c l i e n t ' s  h i s t o r y  of mental illness, and 

provided none of t h i s  c r i t i c a l  information t o  t h e  mental h e a l t h  expe r t s .  The 

r e s u l t i n g  e x p e r t  m c l u s i c n s  and op in i cns  were t h e r e f o r e  inadequate ,  cf. Mascn, - -  
supra ,  because counsel  f a i l e d  h i s  c l i e n t .  See also,  I s s u e  IV ,  i n f r a .  -- 

The p r e j u d i c e  su f f e r ed  by Mr. Michael because of h i s  a t t o r n e y ' s  f a i l u r e  i n  t h i s  

regard is of t h e  most fundamental n a t u r e :  he was t r i e d  and convicted whi le  

Il lere,  mental h e a l t h  was a t  i s s u e  (e.g. ,  competency), counsel  had doub t s  about 
h i s  c l i e n t ' s  mental s t a t e ,  and t h e  f a c t s  known t o  counsel  (e.g., D r .  M i t c h e l l ' s  - 
eva lua t i cn  ) demcnst ra ted  t h a t ,  a t  a minimum, f u r t h e r  i n v e s t i g a t i c n  was necessary .  



incompetent to  stand t r i a l .  A l l  of the experts who performed evaluations w i t h  the 

benefit of the crucial background information which counsel failed to  provide to  the 

experts pre t r ia l  agreed that Mr. Michael lacked the competency to  stand t r i a l .  Mr. 

Michael was unable to  disclose relevant information to  h i s  attorney, or to  relate t o  

h i s  attorney in any meaningful way, and was unable to  assist  in h i s  defense. (See, - 
e.g., PC 1185, 1215, 1228-29). See Dusky v. Lhited States, 362 U.S. 402 (1960); H i l l  - - 
v .  State, 473 So. 2d 1253 (Fla. 1985); Drope v. Missouri, 420 U.S. 162 (1975). 

Because the Rule 3.850 court applied a wholly inappropriate legal standard, hold ing 

that the testimony presented at  the Rule 3.850 hearing failed t o  establish that Mr. 

L Michael was incompetent "at the time d the dfense," it erroneously found that Mr. -- 
Michael failed t o  establish the requisite prejudice (See - Order, PC 651; In i t i a l  

Brief, p. 45; Issue I V ,  inf ra) . ' The lower court erred. 

B. Counsel's Failure to  Challenue the Mmission of Statements Elicited 
From M;. Michael i n  violation of the  if t h ,  S i x t h ,  and Fourteenth 
Amendments 

Again, t r i a l  counsel's fai lure i n  t h i s  regard was a result of h i s  unreasonable 

fai lure to conduct an adequate, independent investigation . The compelling mental 

health evidence discussed in the instant brief and in  Mr. Michael's i n i t i a l  brief had 

a d i rect  relationship t o  the voluntariness of h i s  statements: h i s  severe mental 

'1t is axiomatic that the determination of t h i s  issue requires that the court 
consider the defendant I s  competency a t  the time of t r i a l .  See H i l l ,  supra; IXlsky, - ---- 
supra; Drope, supra. --- 

3 ~ h e  Rule 3.850 court 's reference in its order to  the competency question belies 
the State's argument that the issue was not before the court (see State's Reply, p. - 
16 )  as does Mr. Michael's Motion to  Vacate Judgment and Sentence (See - PC 269). 



disturbances l e f t  him par t icu la r ly  susceptible t o  the type of psychological coercion 

employed by law enforcement here.l  In large par t ,  because t r i a l  counsel's 

unreascnably inadequate investigaticn l e f t  him and the experts unaware of the extent 

of Mr. Michael's psychological d i s a b i l i t i e s  and the i r  e f fec t  cn the voluntariness of 

the p r e t r i a l  statements, counsel did not challenge the voluntariness of the 

statements p re t r i a l .  H i s  f a i l u re  in t h i s  regard was the d i r e c t  resul t  of h i s  

a unreascnable f a i l u r e  t o  investigate,  and cannot be a t t r ibuted t o  any "strategy" or 

l l tact ic l l .  See, e.g., Kimmelman, supra, 106 S. C t .  a t  2588-89; Code v. Mcntgomery, -- 
supra, 799 F.M a t  1324; Mauldin, supra, 723 F .Z  a t  801. Mr. Michael was prejudiced 

a -- the statements were central  t o  the S t a t e ' s  case. Relief is proper. 

IV. 

MR. MICHAEL WAS DEPRIVED OF HIS DUE PROCESS AND EQUAL 
PRUTECTION RIGHTS UNDER THE FOURTEENTH AMENDMENT, AS WELL AS 
HIS RIGHL'S UNDER THE FIFTH, SIXTH, AND EIGHTH AMENDMENTS, 
BECAUSE MENTAL HEALTH EXPERTS APPOINIXD TO EVALUATE H I M  
BE FORE TRIAL FAILED TO CONDUCT COMPETE NT AND PROW SSIONALLY 
APPROPRIATE EVALUATIONS, BECAUSE HE WAS FORCED TO PRMEED TO 
TRIAL ALTHOUGH HE W A S  NOT COMPETENT, BECAUSE HE W A S  DENIED 
AN INDIVIDUALIZED, FAIR, AND WLIABLE S N I I E N C I N G  
DETERMINATION, AND BECAUSE THE TRIAL COURT REFUSED TO 
APPOINT MENTAL HEALTH EXPERTS TO CONDUCT THE NEED 
EVALUATION OF MENTAL HEALTH ISSUES RELEVANT TO SNIIENCING 

A s  previously discussed, none of the c r i t i c a l  background informaticn detai led in 
a 

the i n i t i a l  brief and in the preceding sections of the instant  brief was discovered 

by t r i a l  counsel and provided t o  the court-appointed mental health experts who 

evaluated Mr. Michael p re t r i a l .  The experts themselves a l so  fa i led  i n  t he i r  

a 

4 ~ h e  F i f th  md Sixth Amendment violat icns  occurring during the interrogation 
process are discussed in d e t a i l  in Mr. Michael's i n i t i a l  brief (See - I n i t i a l  Brief, 
pp. 41-42, 71-75). 



pro fes s iona l  d u t y  t o  seek it out .  - Cf. Mason v. S t a t e ,  supra.  Consequently, none of 

t h e  e x p e r t s  were aware of Mr. Michael 's  ex t ens ive  childhood h i s t o r y  of sexual ,  

phys i ca l ,  and emotional abuse; h i s  p r i o r  p s y c h i a t r i c  h i s t o r y ,  inc luding  a prev ious  

i n s t i t u t i o n a l  commitmmt and a d i agnos i s  of schizophrenia;  o r  h i s  f a m i l y ' s  h i s t o r y  of 

mental i l l n e s s .  The expe r t s  knew only  what Mr. Michael t o ld  them, and, a s  

e s t ab l i shed  a t  t h e  R u l e  3.850 hearing,  Mr. Michael 's  ongoing mental d i s o r d e r s  

impaired h i s  a b i l i t y  t o  provide re levant  information.  (See, e.g., PC 1184-85, 1205- -- 
06, 1215).  

A s  t h i s  Court has recognized, eva lua t ions  based s o l e l y  on "self  report ing, ' '  wi th 

no review by t h e  examiner of independent d a t a ,  are suspec t  a t  bes t .  Mason v. S t a t e ,  

489 So. Xi a t  737, c i t i n g ,  Bonnie R. and Slobogin, C., The Role of Mental Health 

P ro fe s s iona l s  in t h e  Criminal Process: The Case f o r  Informed Speculat ion,  66 Va. L. 

Rev. 427, 508-10 (1980). The Mason cour t  remanded f o r  an e v i d e n t i a r y  hear ing  a t  

which it could  be determined whether t h e  p r e t r i a l  mental h e a l t h  expe r t  conclusions 

would have been d i f f e r e n t  had t h e  mental h e a l t h  p r o f e s s i o n a l s  been provided with t h e  

background m a t e r i a l  undiscovered a t  t h e  time of t r i a l .  Here, Mr. Michael has proven 

t h e  issue on which t h e  Mason cour t  d i r e c t e d  t h a t  an e v i d e n t i a r y  hear ing  be held -- 

t h e  evidence presented at t h e  R u l e  3.850 hearing showed t h a t  t h e  p r e t r i a l  

conclusions,  and t h e  conclusions reached by any competent mental h e a l t h  p ro fe s s iona l ,  

would have been s i g n i f i c a n t l y  d i f f e r e n t  than those  reached in Mr. Michael 's  case  

p r e t r i a l  had t h e  e x p e r t s  been provided with t h e  s u b s t a n t i a l ,  a v a i l a b l e  information 

r e l a t i n g  t o  John Michael 's  mental hea l th  h i s t o r y .  Had counsel  conducted a reasonable 

and adequate independent i nves t iga t ion  p r i o r  t o  t r i a l ,  he would have uncovered a 

wealth of evidence which would have made a d i f f e r e n c e ,  a s  t h e  unanimous expe r t  



* opinims a d  testimmy regarding Mr. Michael's lack of competency and concerning 

mental health mitigating evidence presented t o  the Rule 3.850 court demonstrated. 

The Rule 3.850 evidence shows that Mr. Michael has met Masmls requirements. 

The State's assertim that Mr. Michael "failed to  offer proof . . . that the 

mental health evaluations were not professimally adequate, " (State's Reply, p. 49), 

simply ignores the plethora of unrebutted evidence and testimony presented to  the 

• Rule 3.850 court. - A l l  of the experts who considered the requisite background 

materials and reviewed the evaluatims of the t r i a l  experts agreed that those 

evaluatims were indeed prof essimally inadequate (See, e.g., PC 305, 419-20, 1184, -- 
a 1208, 1229). Dr. Mitchell, who evaluated Mr. Michael pre t r ia l ,  provided significant 

testimony as to how his expert conclusions would have gme fa r  beymd even his own 

pret r ia l  concerns. A t  the hearing, a l l  of the experts agreed that Mr. Michael was 

not competent md therefore should not have stood t r i a l .  

As discussed in Mr. Michael's i n i t i a l  brief, the Rule 3.850 court expressly 

declined t o  rule m this  issue (See Order, PC 657: "it is not necessary to address - 

• the issue of inadequate assistance of psychiatric experts since that issue is moot in 

light of the Court's order"). The court simply failed t o  rule on th is  issue with 

regard to  how it affected the guilt-innocence phase of Mr. Michael's t r i a l . 5  For the 

5 ~ h e  court did make a general ruling m the competency questim in connection 
with Mr. Michael's ineffective assistance of counsel claim, but, as discussed 
earl ier ,  based its ruling on a wholly improper legal standard. Despite the 
overwhelming evidence presented below which demmstrated that Mr. Michael was not 

• competent t o  stand t r i a l ,  the court held, with regard to  the ineffectiveness claim, 
that Mr. Michael could show no prejudice because "none of the three doctors who 
testified at  the evidentiary hearing . . . were asked, nor volunteered that the 

(footnote continued on next page) 



a reasons discussed herein and in Mr. Michael's i n i t i a l  b r ie f ,  and cn the basis of the 

unrebutted evidence dduced below, t h i s  Court should reverse and remand for  a new 

t r i a l  or ,  a l ternat ively,  remand the case for  a proper i n i t i a l  ruling from the Circuit  

Court. 

WRVAS IVE AND SYSI'E MATIC PROEXCUTORIAL MISCONDUCT W NDEFE D 
J O H N  MICHAEL'S CAPITAL CONVICTION AND SE NIXNCE OF LXATH 
FUNDAMENTALLY UNRELIABLE AND UNFAIR, AND JUDICIAL COMMENTS 
AND INSTRUCTIONS ENHANCED AND FURTHEFED THE UNRELIABILITY 
AND UNFAIRNESS OF THESE PROCEEDINGS, I N  VIOLATION OF THE 
FIFTH, SIXTH, EIGJdTH AND FOURTEENTH AMENDMENTS 

Mr. Michael r e l i e s  on the arguments presen ted  in h i s  i n i t i a l  b r ie f .  He notes, 

however, that  t h i s  Court 's re jection of standard jury in s t  ruction-based Cald well v. 

Mississippi, 472 U.S. 320 (1985) claims, see, e.g., Combs v. State ,  -- So. 2d - 
(No. 68,477, Fla., February 18, 1988), s l i p  op. 4-9; -- but see, - id. a t  13-16 (Barkett, 

J., and Kogan, J., special ly  concurring), is no bar t o  Mr. Michael's entitlement t o  

Rule 3.850 rel ief  in t h i s  case. Lhlike other Florida cap i ta l  post-conviction 

l i t i g a n t s ,  -- see, e.g., Combs, supra; Foster v. Dugger, Nos. 70,184 & 70,597 (Fla. Dec. 

3, 19871, Mr. Michael's challenge is not based solely  on the standard jury 

instructions.  Rather, as  in Caldwell i t s l e f  , Mr. Michael's r ights  were violated 

Defendant was incompetent a t  the time of the offense." (PC 650-51) (emphasis added). 
The experts were not asked because "competency1' t o  stand t r i a l  a t  the  time of the 
offense is not the legal  issue: the const i tut ional  standard requires evaluaticn of 

a the defendant's cometencv a t  the time of t r i a l .  See H i l l  v. s t a t e ,  473 So. 2d 1253 - 
(Fla. 1985) ; Drope ;. ~ i s s o u r i ,  420 U.S. 162 (1975) ; Pate v. ~ o b i n i o n ,  383 U.S. 375 
(1966); see also I n i t i a l  Brief, pp. 44-52. The Rule 3.850 court applied a wholly -- . - -  
erroneous legal  standard, see also, Issue 111, supra, and t h i s  C O U ; ~  should now - -- 
correct  that  misapplication of the  law. 



because the prosecutor act ively and intent ional ly  sought t o  mislead the jury ind 

minimize its sense of responsibil i ty f o r  the awesome capi ta l  sentencing task that  the 

law required it t o  perform. - See I n i t i a l  Brief, pp. 53-59; see also, Combs, supra, -- - - 
s l i p  op. a t  15 (Barkett, J., and Kogan, J., special ly  concurring) (Caldwell e r ror  

based on "prosecutor 's misleading remarks rmd the judge I s  f a i l u r e  t o  correct  them. " 1 .  

In t h i s  regard, Mr. Michael's is a c l a s s i c  Caldwell claim which is subject t o  no 

procedural bar, - i . e . ,  t h i s  Court 's previous rulings that  Tedder v. State ,  322 So. 2d 

908 (Fla. 1975) and its s t a t e  law progeny were a suf f ic ien t  basis on which an 

object im t o  jury instructions could be made do not apply t o  t h i s  claim, fo r  the 

const i tut ional  error  is based on what the  prosecutor said and how the t r i a l  judge 

confirmed it. U- i t i l  Caldwell, the "tools'v were lacking on which a defendant could 

base an object im t o  such Eighth Amendment errors .  6 

Moreover, there can be l i t t l e  doubt that  the prosecutor's pers is tent  comments 

a d  the t r i a l  cour t ' s  s m c t i m i n g  instructions "serve[dl t o  pervert the  jury's 

del iberat ions  concerning the ultimate question of whether in fact  [John Michael -- 
should be sentenced t o  d ie . ] "  Smith v. Murray, 106 S. C t .  2661, 2668 (1986). Given 

these circumstances, no procedural bar cin be applied. - Id. : - cf . Phi l l ips  v. Dugger , 
NO. 71,404 (Fla. November 19, 19871, s l i p  op. a t  3 (Barkett, J., special ly  

concurring). Previous l i t i g a n t s  have not presented t h i s  issue and have argued - only 

' ~ r .  Michael a l so  continues t o  urge the Court t o  reconsider its pr ior  rulings,  
e.g., Combs, supra, and grant re l ief  because 
See Pdams v. Wainwright, 804 F.Xi 1526 (11th - 
nom.: Pdams v. Dugger, 816 F.2d 1433 (11th C - 
announced in Hitchcock v. Dugger, 107 S. C t .  
So. ad 1069 (Fla. 1987). 

Caldwell is a s ignif icant  change in law, 
Cir. 19861, reh. denied with opinim sub 

i r .  1987), going f a r  beyond the change 
1821 (1987). CT. Downs v. Dugger, 514 - 



a that  Caldwell is a change in law. This Court therefore has not considered the Smith 

v. Murray analysis.  The Court now should, and accordingly, should grant r e l i e f .  

Mr. Michael a l so  acknowledges that  t h i s  Court held in Grossman v. State ,  - So. 

a 2l - (No. 68,096, Fla. February 18, 1988) that  Booth v. Maryland, 107 S. C t .  2529 

(1987) would not be deemed a suf f ic ien t  change in law warranting consideration of 

unob jected-to judicial  reliance m victim impact informat i m  . Here, however, 

e impermissible victim worth and victim impact informaticn was forceful ly  argued t o  the  

jury. It was used d i r e c t l y  "pervert the jury's  del iberat icns  concerning the ultimate 

questicn of whether in fact  [John Michael should d i e ]  . I 1  Smith v. Murray, supra, 106 -- 
a S. C t .  a t  2668. mder these circumstnaces, t h i s  claim a l so  is subject t o  no 

procedural bar, - id., and re l ief  should be granted. 

V I .  - I X .  

OTHER CLAIMS 

Mr. Michael's remaining claims are detailed in h i s  i n i t i a l  brief (pp. 71-79) and 

a w i l l  not  be detailed again herein. The State  has painted a broad picture  concerning 

procedural defau l t  . However, no procedural bar can or should be applied. The 

a 
7 ~ r .  Michael respectfully urges the Court t o  reconsider its Grossman opinicn. 

Booth does represent a s ignif icant  change in Eighth Amendment law, - see I n i t i a l  Brief, 
pp. 59-71, and involves the c r i t i c a l  prerequis i tes  t o  the consitutional va l id i ty  of 
m y  death sentence -- that  such a sentence be individualized and rel iable .  Ncne of 
t h i s  Court's previous s t a t e  law opinions would have provided the lltoolsll cn which a 
l i t i g a n t  could have based a ~ o o t h - t ~ ~ e  Eighth Amendkt  claim. No procedural bar 
should be applied. 

81n t h i s  regard, the reasms presented herein and in Mr. Michael's i n i t i a l  brief 
a l so  apply with f u l l  force t o  Issue V, supra. 



claims are significant and involve errors of a fundamental constituticnal nature, 

counsel was prejudicially ineffective in fai l ing to  l i t igate  the claims, - see 

Kimmelman v. Morriscn, 106 S. C t .  2574 (1986); Murray v. Carrier, 106 S. C t .  2639 

(1986), and the claims "pervert[edll' the jury's del iberat ims cn the ultimate 

questims of whether Mr. Michael was guilty of capital murder and should be sentenced 

t o  die.  Smith v. Murray, 106 S. C t .  at 2668. Ulder these circumstances t h i s  Court 

should determine the claims cn the merits and should grant Mr. Michael the relief he 

seeks. 

CONCLUSION 

Because the Circuit Court's grant of relief (Claim I )  is amply supported by the 

record and based cn proper legal standards, that ruling should not be disturbed. 

Because the Circuit Court erred in its dispositicn of other issues, those aspects of 

its Orders should be reversed. Because certain factual issues were never ful ly and 

fa i r ly  resolved, and others expressly but erroneously not ruled cn, t h i s  case should 

be remanded. Because Mr. Michael has shown that h i s  s tate md federal constituticnal 

rights have been violated, a new t r i a l  should be ordered. 

Respectfully submitted, 

LARRY HELM SPALDING 
Capital Collateral Representative 

BILLY H. NOLAS 
Staff Attorney 
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