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STATEMENT OF 
THE CASE AND FACTS 

T h e  f a c t s  o f  t h i s  case a r e  u n d i s p u t e d .  T h e y  were s w o r n  

t o  by t h e  D e f e n d e n t ,  Howard S a c h s ,  i n  h i s  R u l e  3 . 1 9 0 ( c ) ( 4 )  

M o t i o n  t o  D i s m i s s .  ( R  1 0 - 1 2 ) .  The  M o t i o n  was n o t  

t r a v e r s e d ,  n o r  were t h e  f a c t u a l  mat te rs  s p e c i f i c a l l y  

d e n i e d .  T h e r e f o r e ,  u n d e r  R u l e  3 . 1 9 0 ( d ) ,  F l o r i d a  R u l e s  o f  

C r i m i n a l  P r o c e d u r e ,  t h e y  a r e  deemed a d m i t t e d .  

A. The  F a c t s  

On A p r i l  1 3 ,  1 9 8 5 ,  Howard S a c h s ,  w h i l e  o p e r a t i n g  a m o t o r  

v e h i c l e ,  c o l l i d e d  w i t h  a n o t h e r  v e h i c l e  o n  t h e  C o u r t n e y  

C a m p b e l l  Causeway i n  P i n e l l a s  C o u n t y ,  F l o r i d a .  ( R  1 , l O ) .  

Mr. S a c h s  was h e a d i n g  w e s t  a n d  t h e  d r i v e r  o f  t h e  s e c o n d  

a u t o m o b i l e  was h e a d i n g  e a s t .  T h e  two  c a r s  c o l l i d e d  

a p p r o x i m a t e l y  c o r n e r  t o  c o r n e r .  ( R  1 0 ) .  

I m m e d i a t e l y  a f t e r  t h e  a c c i d e n t ,  t h e  d r i v e r  o f  t h e  s e c o n d  

a u t o ,  W i l l i e  W i l l i a m s ,  e x i t e d  h i s  v e h i c l e .  A s  h e  d i d  s o ,  h e  

h e a r d  h i s  p a s s e n g e r ,  K e n n e t h  H i l l ,  mumbling a n d  g r o a n i n g .  

( R  1 0 ) .  

A f e w  m i n u t e s  l a t e r ,  Todd Rosenbaum,  a p e d e s t r i a n ,  came 

upon t h e  s c e n e  a n d  a t t e m p t e d  t o  e x t r i c a t e  Mr. H i l l .  D u r i n g  

t h i s  t i m e  s e v e r a l  a u t o m o b i l e s  were a b l e  t o  n e g o t i a t e  s a f e l y  

a r o u n d  t h e  a c c i d e n t  s c e n e .  ( R  1 0 ) .  A f t e r  a f e w  more 

m i n u t e s  p a s s e d ,  a t h i r d  v e h i c l e  d r i v e n  b y  D o u g l a s  Swan 

p l o w e d  i n t o  t h e  p a s s e n g e r  s i d e  o f  W i l l i a m s '  v e h i c l e .  ( R  1 0 -  

11). 

A s  a r e s u l t  o f  t h i s  s e c o n d  c o l l i s i o n ,  Rosenbaum was 



k i l l e d .  ( R - 1 0 ) .  Rosenbaum d i e d  i n s t a n t l y  a f t e r  t h e  i m p a c t  

a n d  H i l l  was d e a d  when t h e  p a r a m e d i c s  a r r i v e d  m i n u t e s  

l a t e r .  ( R  1 0 ) .  T h e  m e d i c a l  e x a m i n e r  was u n a b l e  t o  

d e t e r m i n e  w h e t h e r  H i l l  e x p i r e d  a s  a r e s u l t  o f  i n j u r i e s  

s u s t a i n e d  i n  t h e  o r i g i n a l  c o l l i s i o n  o r  w h e t h e r  h i s  d e a t h  

l i k e  R o s e n b a u m ' s ,  o c c u r r e d  f r o m  t h e  c o l l i s i o n  b e t w e e n  t h e  

Swan v e h i c l e  a n d  t h e  W i l l i a m s  v e h i c l e .  ( R  11). 

T h e  d r i v e r s  o f  t h e  t h r e e  a u t o m o b i l e s  had  b l o o d  s a m p l e s  

t a k e n  f r o m  t h e m  a t  t h e  s c e n e .  ( R  1 0 - 1 1 ) .  E a c h  showed t h e  

p r e s e n c e  o f  a l c o h o l  i n  v a r y i n g  d e g r e e s .  ( R  1 0 , 1 1 , 2 1 .  Mr. 

S a c h s ,  whose  b l o o d  a l c o h o l  l e v e l  was t h e  h i g h e s t ,  was  t h e  

o n l y  d r i v e r  c h a r g e d  w i t h  a n y  o f f e n s e .  ( R - 2 1 ) .  

B. T h e  C h a r g e  a n d  t h e  P l e a  

Mr. S a c h s  was c h a r g e d  b y  i n f o r m a t i o n  w i t h  t w o  c o u n t s  o f  

D U I / M a n s l a u g h t e r  i n  v i o l a t i o n  o f  S S 3 1 6 . 1 9 3 1 ( 2 )  a n d  7 8 2 . 0 7  

F l a . S t a t .  ( 1 9 8 5 ) .  ( R  3 ) .  H e  e n t e r e d  a p l e a  o f  n o l o  

c o n t e n d e r e  t o  b o t h  c o u n t s  a n d  was a d j u d i c a t e d  g u i l t y  b y  t h e  

t r i a l  c o u r t  o n  May 2 7 ,  1 9 8 6 .  ( R  1 8 ;  A p p e n d i x  p . 2 ) .  

C.  T h e  S e n t e n c e  

T h e  t r i a l  j u d g e  d e p a r t e d  downward f r o m  t h e  recommended 

s e n t e n c i n g  g u i d e l i n e s  o f  3-7 y e a r s .  H e  s e n t e n c e d  Mr. S a c h s  

t o  two  y e a r s  o f  communi ty  c o n t r o l  o n  e a c h  c o u n t ,  t o  r u n  

c o n s e c u t i v e l y ,  f o r  a t o t a l  o f  f o u r  y e a r s .  ( R  1 8 ;  App 2 , 3 ) .  

T h e  c o u r t  e m p h a s i z e d  t h a t  communi ty  c o n t r o l  is  e q u i v a l e n t  t o  

b e i n g  u n d e r  h o u s e  a r r e s t  a n d  e x c e p t  f o r  b u s i n e s s  a c t i v i t i e s  



the defendant's freedom would be very restricted. (R 58). 

Other special conditions were imposed as part of the 

sentence. Mr. Sachs must give five hundred hours of service 

to the community; must make himself available to the Mothers 

Against Drunk Driving (MADD) to assist them in furthering 

public awareness of the consequences of operating a vehicle 

while under the influence of alcohol (R 59); must pay $2,000 

to the Crimes Compensation Fund and pay for any medical or 

funeral expenses of the victims which are currently unpaid; 

and is required to refrain from consuming any alcoholic 

beverages during his four-year sentence (R 59,61,63). 

The written reasons the trial judge gave for his 

departure from the sentencing guidelines were that Sachs had 

an exemplary prior record; that Sachs had and would continue 

to suffer a great deal of remorse and shame for his 

involvement in the accidents that occurred; that Sachs' use 

of alcohol was an isolated and not a customary event; that 

Sachs posed no threat or danger to society; and that the 

facts of the case cast a doubt on Sachs' actual responsi- 

bility for the death of the two victims (R 21; App 5,6,7). 

The State appealed the sentence to the Second District 

Court of Appeal, contending the trial court erred in its 

downward departure from the recommended guidelines. On May 

15, 1987, the Second District affirmed Sachs' sentence in 

State v. Sachs, 507 So.2d 708 (Fla. 2d DCA 1987). (App 8,9). 

Following the Second District's affirmance, the State 

sought review in this Court. Pursuant to Article V, 

§3(b)(3), Fla. Const., this Court accepted jurisdiction. 



SUMMARY OF THE ARGUMENT 

The Second District Court of Appeal was wrong when it 

held that a sentencing court could depart downward from the 

Sentencing Guidelines because a defendant had no prior 

record. However, the Court was correct in affirming the 

trial court's downward departure because other valid reasons 

existed to justify the downward departure. 

Where a District Court of Appeal's decision is right, 

albeit for the wrong reasons, and the record supports the 

affirmed trial judge's actions, the District Court of 

Appeal's affirmance of the trial court must be sustained. 



ARGUMENT 

WHERE SEVERAL CLEAR AND 
CONVINCING REASONS SUPPORT 
THE TRIAL COURT'S DOWNWARD 
DEPARTURE FROM SENTENCING 
GUIDELINES, THE TRIAL COURT'S 
USE OF A  SINGLE IMPROPER 
REASON DOES NOT REQUIRE 
REVERSAL OF THE TRIAL COURT'S 
DECISION. 

A. T h i s  C a s e  R e q u i r e s  C o n s i d e r a t i o n  
Of A l l  T h e  T r i a l  C o u r t ' s  R e a s o n s  
F o r  D e p a r t u r e  

One r e a s o n  f o r  t h e  t r i a l  c o u r t ' s  downward d e p a r t u r e  

was t h e  d e f e n d a n t ' s  l a c k  o f  a n y  p r i o r  c r i m i n a l  r e c o r d .  T h e  

S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l  a p p r o v e d  t h a t  r e a s o n  a s  a 

v a l i d  b a s i s  f o r  d e p a r t i n g  f r o m  t h e  s e n t e n c i n g  g u i d e l i n e s .  

S t a t e  v .  S a c h s ,  5 0 7  So .2d  708 ( F l a .  2nd  DCA 1 9 8 7 ) .  T h a t  

c o u r t  d i d  n o t  h a v e  t h e  b e n e f i t  o f  t h i s  C o u r t ' s  d e c i s i o n  i n  

S a n d e r s  v .  S t a t e ,  5 1 0  So.2d  2 9 6 , 2 9 7  ( F l a .  1 9 8 7 )  h o l d i n g  t h a t  

" t h e  l a c k  o f  p r i o r  c o n v i c t i o n s  c a n n o t  b e  a b a s i s  f o r  a 

downward d e p a r t u r e . "  T h e r e f o r e  t h e  S t a t e  c o r r e c t l y  s u b m i t s  

t h a t  t h e  D i s t r i c t  C o u r t  o f  A p p e a l  e r r e d  i n  a f f i r m i n g  a t r i a l  

j u d g e  who u t i l i z e d  t h e  l a c k  o f  a p r i o r  r e c o r d  t o  downward 

d e p a r t . .  

However ,  t h i s  case d o e s  n o t  e n d  t h e r e .  I f  t h e  

D i s t r i c t  C o u r t  o f  A p p e a l ' s  a f f i r m a n c e  was r i g h t  f o r  t h e  

wrong r e a s o n s ,  t h e  t r i a l  c o u r t ' s  d e c i s i o n  m u s t  s t i l l  b e  

u p h e l d .  

I t  is t h e  s e t t l e d  p r a c t i c e  o f  
t h i s  c o u r t  t o  a f f i r m  a d e c r e e  
o f  t h e  lower c o u r t  e v e n  
t h o u g h  it is b a s e d  o n  a n  



e r r o n e o u s  g round  i f  t h e  
r e s u l t  i s  j u s t i f i e d  on a n y  
o t h e r  g round  a p p e a r i n g  i n  t h e  
r e c o r d .  

E s c a r r a  v .  Winn D i x i e  S t o r e s .  
I n c . ,  1 3 1  So.2d 483 ,485  (F1.a. 
1 9 6 1 ) .  

The Second D i s t r i c t  Court .  o f  Appeal  b e l i e v e d  t h e  no 

p r i o r  r e c o r d  r e a s o n  was t h e  o n l y  v a l i d  r e a s o n  advanced  by 

t h e  t r i a l  c o u r t .  D e s p i t e  i t s  v i ew  t h a t  t h e  o t h e r  r e a s o n s  

were  i n v a l i d ,  t h e  D i s t r i c t  C o u r t  o f  Appea l  was " c o n v i n c e d ,  

however ,  t h a t  t h e  t r i a l  c o u r t  would have  imposed t h e  same 

p e n a l t y  a b s e n t  c o n s i d e r a t i o n  of  t h e  i n v a l i d  r e a s o n s . "  S t a t e  

v .  S a c h s ,  507 F.2d a t  709. 

A s  w e  d e m o n s t r a t e  below,  t h e  t r i a l  c o u r t  p r o p e r l y  

u t i l i z e d  o t h e r  r e a s o n s  which j u s t i f i e d  i t s  s e n t e n c i n g  

c o n c l u s i o n .  T h e r e f o r e  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ' s  r e s u l t  

was c o r r e c t ,  e v e n  i f  ba sed  upon a n  e r r o n e o u s  g round .  

[ I t  i s ]  t h e  w e l l  s e t t l e d  r u l e  
t h a t  t h e  judgment o f  a n  
i n f e r i o r  t r i b u n a l  w i l l  n o t  be  
r e v e r s e d  on  a p p e a l  b e c a u s e  o f  
e r r o n e o u s  r e a s o n s  a p p l i e d  i n  
r e a c h i n g  a  c o r r e c t  d e c i s i o n .  

Choc tawa tchee  E l e c t r i c  Cooper- 
a t i v e ,  I n c .  v .  Green ,  
132  So.2d 556,559 ( F l a . 1 9 6 1 ) .  

B. S e v e r a l  C l e a r  And Conv inc ing  

I n  a d d i t i o n  t o  t h e  d e f e n d a n t ' s  l a c k  o f  a n y  p r i o r  

o f f e n s e s ,  t h e  t r i a l  c o u r t  gave  many o t h e r  r e a s o n s  i n  s u p p o r t  

of i t s  downward d e p a r t u r e .  ( R  20-21; App 5 , 6 , 7 ) .  



C a p s u l i z e d ,  t h e y  were :  (1) t h a t  Mr. S a c h s  had  and  would 

c o n t i n u e  t o  s u f f e r  r e m o r s e  a n d  shame f o r  t h e  r e s t  o f  h i s  

l i f e  b e c a u s e  o f  h i s  i n v o l v e m e n t  i n  t h e  a c c i d e n t s  t h a t  

o c c u r r e d ;  ( 2 )  t h a t  h e  was n o t  a  t h r e a t  o r  d a n g e r  t o  s o c i e t y ;  

( 3 )  t h a t  S a c h s '  u s e  o f  a l o c h o l  was a n  i s o l a t e d  and  n o t  a  

c u s t o m a r y  e v e n t ;  a n d  ( 4 )  t h a t  t h e  f a c t s  o f  t h e  c a s e  c a s t  a  

d o u b t  on S a c h s '  a c t u a l  r e s p o n s i b i l i t y  f o r  t h e  d e a t h s  o f  t h e  

two v i c t i m s .  I d .  

T h e r e  is no  q u e s t i o n  t h a t  a  t r i a l  j u d g e  may c o n s i d e r  

v a r i o u s  f a c t o r s  i n  making h i s  o r  h e r  s e n t e n c i n g  d e c i s i o n .  

[TI he  g u i d e l i n e s  s p e c i f i c a l l y  
s t a t e  t h a t  t h e y  a r e  " n o t  
i n t e n d e d  t o  u s u r p  j u d i c i a l  
d i s c r e t i o n . . .  . " I f  t h e  t r i a l  
j u d g e  c o u l d  n o t  d e v i a t e  f r o m  
a  s p e c i f i c i e d  l i s t  o f  f a c -  
t o r s ,  d i s c r e t i o n  would be  
v i r t u a l l y  e l i m i n a t e d .  

Knowlton v .  S t a t e ,  
466 So.2d 278 ,281  
( F l a .  4 t h  DCA 1 9 8 5 ) .  

T h i s  C o u r t  h a s  s a i d :  

S e n t e n c i n g  is s t i l l  a n  i n d i v i -  
d u l i z e d  p r o c e s s .  Fo r  t h a t  
r e a s o n ,  t h e  g u i d e l i n e s  them- 
s e l v e s  p r o v i d e  f o r  s e n t e n c e s  
which  d e p a r t  f r om t h e  norm. 
To p l a c e  a  c a p  on  t h e  d e g r e e  
o f  d e p a r t u r e  f r o m  t h e  g u i d e -  
l i n e s  s e n t e n c e  would s e v e r e l y  
r e s t r i c t  t h e  t r i a l  j u d g e ' s  
d i s c r e t i o n  t o  impose s e n t e n -  
ces ,  w i t h i n  s t a t u t o r y  l i m i t s ,  
b a s e d  on t h e  p a r t i c u l a r  f a c -  
t o r s  p r e s e n t  i n  a n  i n d i v i d u a l  
s e n t e n c i n g .  I n  o u r  v i e w ,  and  
w e  s o  h o l d ,  t h e  p r o p e r  s t a n -  
d a r d  o f  r e v i e w  i s  w h e t h e r  t h e  
j u d g e  a b u s e d  h i s  j u d i c i a l  
d i s c r e t i o n .  

A l b r i t t o n  v .  S t a t e ,  
476 So.2d 158 ,160  
( F l a .  1 9 8 5 ) .  



T h e  t r i a l  j u d g e ' s  r e a s o n s  f o r  d e p a r t u r e ,  a n d  t h e  

f a c t s  s u p p o r t i n g  t h e m  show t h a t  h e  d i d  n o t  a b u s e  h i s  

d i s c r e t i o n  i n  t h i s  case. T h e  r e a s o n s  f a l l  i n t o  t w o  

c o n c e p t u a l  c a t e g o r i e s - - a  b e l i e f  i n  Mr. S a c h s  a n d  

c o n s i d e r a t i o n  o f  t h e  s p e c i f i c  f a c t u a l  c i r c u m s t a n c e s  o f  t h e  

case. W e  t r e a t  t h e m  se r i a t im.  

1. T h e  T r i a l  C o u r t ' s  B e l i e f  I n  T h e  D e f e n d a n t  

R e m o r s e ,  s h a m e ,  g u i l t ,  n o n - d a n g e r o u s n e s s ,  a n d  

i s o l a t e d  n a t u r e  o f  t h e  p r o s c r i b e d  c o n d u c t  a r e  a l l  f a c t o r s  

w h i c h  may b e  c o n s i d e r e d  b y  a s e n t e n c i n g  j u d g e .  T h e y  a r e  n o t  

r e a s o n s  " p r o h i b i t e d  by  t h e  g u i d e l i n e s , "  n o r  a r e  t h e y  

" [ f l a c t o r s  a l r e a d y  t a k e n  i n t o  a c c o u n t  i n  c a l c u l a t i n g  t h e  

g u i d e l i n e s  s c o r e , "  n o r  a r e  t h e y  " c o m p o n e n t [ s ]  o f  t h e  crime 

i n  q u e s t i o n . "  S t a t e  v .  M i s c h l e r ,  488 S o . 2 d  5 2 3 , 5 2 5  ( F l a .  

1 9 8 6 ) .  I f  t h e  r e a s o n s  g i v e n  b y  a t r i a l  c o u r t  d o  n o t  f a l l  

i n t o  t h e  t h r e e  c a t e g o r i e s  m e n t i o n e d  b y  M i s c h l e r ,  t h e y  c a n  be 

u t i l i z i e d :  

O t h e r  f a c t o r s ,  c o n s i s t e n t  a n d  
n o t  i n  c o n f l i c t  w i t h  t h e  
S t a t e m e n t  o f  P u r p o s e ,  may be 
c o n s i d e r e d  a n d  u t i l i z e d  b y  
t h e  s e n t e n c i n g  j u d g e .  

R u l e  3 . 7 0 1 ,  F l o r i d a  R u l e s  o f  
C r i m i n a l  P r o c e d u r e ,  C o m m i t t e e  
N o t e .  

M i s c h l e r  h e l d ,  i n t e r  a l i a ,  t h a t  t h e  t r i a l  c o u r t  

" a b u s e d  i t s  d i s c r e t i o n  i n  f i n d i n g  t h a t  l a c k  o f  r e m o r s e  is a 

c l e a r  a n d  c o n v i n c i n g  r e a s o n  t o  [ u p w a r d ]  d e p a r t  f r o m  t h e  

g u i d e l i n e s  b e c a u s e  t h e  f a c t s  d o  n o t  s u p p o r t  a f i n d i n g  o f  



l a c k  o f  r e m o r s e . "  488 So .2d  a t  526  ( e m p h a s i s  s u p p i e d ) .  I n  

M i s c h l e r  t h e  a g g r a v a t i n g  " l a c k  o f  r e m o r s e "  was t h e  

d e f e n d a n t ' s  d e n i a l  o f  g u i l t .  T h e  c l ea r  i m p l i c a t i o n  o f  

M i s c h l e r  is t h a t  a f a c t u a l l y  d e m o n s t r a b l e  l a c k  o f  r e m o r s e  

may p e r m i t  d e p a r t u r e .  T h e r e f o r e ,  t h e  n e c e s s a r y  c o r o l l a r y  is  

t h a t  t h e  c l ea r  a n d  c o n v i n c i n g  f a c t u a l l y  d e m o n s t r a b l e  

p r e s e n c e  o f  r e m o r s e ,  shame  a n d  g u i l t  s h o u l d  a l l o w  a j u d g e  t o  

d e p a r t  downward.  

T h e  same r a t i o n a l e  s u p p o r t s  t h e  t r i a l  c o u r t ' s  

c o n s i d e r a t i o n  o f  Mr. S a c h s '  u s u a l  a b s t i n e n c e  f r o m  a l c o h o l  

a n d  h i s  b e l i e f  t h a t  t h e  d e f e n d a n t  was n o t  a d a n g e r  o r  t h r e a t  

t o  s o c i e t y .  T h i s  C o u r t  h a s  h e l d  t h a t  e v i d e n c e  " w h i c h  

e s t a b l i s h e s  b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  t h e  d e f e n d a n t  

p o s e s  a d a n g e r  t o  s o c i e t y  i n  t h e  f u t u r e  c a n  c l e a r l y  b e  

c o n s i d e r e d  j u s t i f i c a t i o n  f o r  a d e p a r t u r e  f r o m  t h e  

recommended s e n t e n c e . "  W h i t e h e a d  v .  S t a t e ,  498  S o . 2 d  

8 6 3 , 8 6 5  ( F l a .  1 9 8 7 ) .  -- S e e  a l s o ,  F u l l e r  v .  S t a t e ,  488  So .2d  

5 9 4  ( F l a .  2nd  DCA 1 9 8 6 ) .  Here t h e  t r i a l  c o u r t  f o u n d  c lea r  

a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e  d e f e n d a n t ' s  b a c k g r o u n d  a n d  

t h e  i s o l a t e d  n a t u r e  o f  h i s  m i s c o n d u c t  (R  2 0 )  l e f t  n o  d o u b t  

h e  p o s e d  n o  d a n g e r  t o  s o c i e t y  (R  2 1 ) .  N o t h i n g  p r e c l u d e d  h i s  

f a v o r a b l e  c o n s i d e r a t i o n  o f  t h a t  e v i d e n c e .  

T h i s  r e c o r d  c o n t a i n s  t h e  t r i a l  c o u r t ' s  c a r e f u l  

a n d  c a u t i o u s  c o n s i d e r a t i o n  o f  t h e  f a c t s  r e l e v a n t  t o  

d i s c h a r g i n g  h i s  s e n t e n c i n g  r e s p o n s i b i l i t y :  

THE COURT: Now a s  I h a v e  
i n d i c a t e d  b e f o r e  a n d  I w i l l  
a g a i n  t h a t  I h a v e  g i v e n  a 



g r e a t  d e a l  o f  t i m e  t o  b o t h  
s i d e s  i n  t h i s  m a t t e r  knowing 
how i m p o r t a n t  i t  i s  t o  t h e  
p e o p l e  i n v o l v e d .  
( R  49-50) * * * 
I had a t h r e e  day  h o l i d a y  and 
I want  you t o  know t h a t  w h i l e  
I had a  h o l i d a y  my t h o u g h t s  
and  my c o n c e r n s  were  k i n d  o f  
i m p a i r e d  m e  [ s i c ]  o f  f u l l y  
e n j o y i n g  Memorial Day H o l i d a y  
knowing t h a t  I would have  
t h i s  m a t t e r  t o  c o n s i d e r  t h i s  
morning.  I ' m  s p e a k i n g  when I 
t o o k  t h e  o a t h  t o  be a C i r c u i t  
J u d g e  I c e r t a i n l y  s a i d  I 
would f o l l o w  t h e  law and I 
i n t e n d  t o  d o  t h a t .  
( R  50-51) * * * 

Now, I ' m  t a k i n g  more t i m e  
i n  t h i s  e x p l a n a t i o n  o f  what  
I ' m  d o i n g  t h a n  u s u a l  because  
I want  eve rybody ,  n o t  t h a t  
you have  t o  a g r e e  w i t h  m e  
b e c a u s e  I know wha teve r  I do 
is  n o t  g o i n g  t o  make e v e r y -  
body happy,  b u t  I want  you t o  
u n d e r s t a n d  t h e  t h o u g h t s  and 
t h i n k i n g  t h a t  I ' m  g o i n g  
t h r o u g h  and what  is  a  j u s t  
and  f a i r  s e n t e n c e  i n  t h i s  
c a s e .  

On t h e  o t h e r  hand ,  i f  one 
o f  my c h i l d r e n  had been i n  
t h e  D e f e n d a n t ' s  p o s t u r e  t h i s  
morning w i t h  t h e  background 
t h a t  t h i s  young man h a s  w i t h  
t h e  l e t t e r s  t h a t  I have  s e e n  
a t t a c h e d  t o  t h i s  PSI f rom 
p e o p l e  of' a l l  w a l k s  o f  l i f e ,  
f rom p e o p l e  t h a t  h a v e  known 
him from t h e  t i m e  he  was a  
s m a l l  c h i l d  a l l  a t t e s t i n g  t o  
h i s  f i n e  c h a r a c t e r  and t h e  
f a c t  t h a t  h e ' s  gone o u t  o f  
h i s  way t o  h e l p  p e o p l e ,  
l e t t e r s  f rom Congressmen on 
down i n  t h i s  c a s e ,  it makes 
it v e r y  d i f f i c u l t .  I am 
c e r t a i n l y  a p p a l l e d  a t  t h e  
t r a g i c  d e a t h s  w e  have  on t h e  
highways b e c a u s e  of  d r i n k i n g ,  



d r i v i n g  w h i l e  u n d e r  t h e  
i n f l u e n c e  o f  a l c o h o l .  

E v e r y  case is u n i q u e .  
T h i s  case i s  u n i q u e  i n  o n l y  
t h i s  i n s t a n c e  a n d  my o b s e r v a -  
t i o n s  now I a m  g l e a n i n g  f r o m  
a p r e t t y  c o m p l e t e  c o m p r e h e n -  
s i v e  p r e s e n t e n c e  i n v e s t i g a -  
t i o n  t h a t  w a s  made .  
( R  5 2 - 5 3 )  

B a s e d  u p o n  a l l  t h a t  h e  knew a b o u t  t h e  d e f e n d a n t ,  

J u d g e  A l b r i t t o n  r e n d e r e d  h i s  s e n t e n c e  o f  4 y e a r s  o f  

Community C o n t r o l .  I t  was n o t  a l i g h t  s e n t e n c e :  

" . . . c o m m u n i t y  c o n t r o l  b e i n g  h o u s e  a r r e s t ,  e x c e p t  f o r  

I/ 
b u s i n e s s  a c t i v i t i e s  y o u  a r e  v e r y  r e s t r i c t e d . . . . "  ( R  5 8 ) -  . 
T h e  t r i a l  c o u r t ' s  s e n t e n c i n g  c o n c l u s i o n s  m u s t  be v i e w e d  w i t h  

r e s p e c t .  

[TI h e  t r i a l  j u d g e  is  g i v e n  t h e  
d i s c r e t i o n a r y  power  b e c a u s e  h e  
is  o n  t h e  s c e n e  a n d  c a n  a c t u -  
a l l y  see, h e a r ,  a n d  o b s e r v e  
a l l  t h e  p a r t i c i p a n t s  i n  t h e  
t r i a l  a n d  t h e r e f o r e  h a s  a 
s u p e r i o r  v a n t a g e  p o i n t  a s  
c o m p a r e d  t o  t h o s e  o f  u s  o n  t h e  
a p p e l l a t e  c o u r t  who m u s t  l o o k  
a t  a bare r e c o r d .  

C a s t l e w o o d  I n t e r n a t i o n a l  C o r p .  
v .  L a F l e u r ,  3 2 2  S o . 2 d  5 2 0 , 5 2 3  
( F l a .  1 9 7 6 ) .  S e e  a l s o ,   uss so, 
T h e  S c o ~ e  o f -  J u d i c i a l  
D i s c r e t i o n  i n  t h e  S e n t e n c i n g  
P r o c e s s  u n d e r  t h e  G u i d e l i n e s ,  
F l a . B . J . ,  J a n .  1 9 8 7 ,  p . 5 7 , 5 9 .  

T h e  t r i a l  c o u r t  a c t e d  w i t h i n  i t s  d i s c r e t i o n  h e r e  

i n  d e p a r t i n g  downward b e c a u s e  o f  Mr. S a c h s '  r e m o r s e ,  s h a m e ,  

g u i l t  a n d  l a c k  o f  f u t u r e  d a n g e r o u s n e s s .  

1/ T h e  s e n t e n c e  a l s o  r e q u i r e d  a $ 2 , 0 0 0  p a y m e n t  t o  t h e  - 
C r i m e s  C o m p e n s a t i o n  F u n d ,  500  h o u r s  o f  Community S e r v i c e ,  
a n d  n u m e r o u s  o t h e r  r e s t r i c t i o n s  a n d  r e q u i r e m e n t s .  ( R  18 -19 ;  
App 3 ) .  



2.  The T r i a l .  C o u r t ' s  C o n s i d e r a t i o n  of  
The F a c t u a l  C i r c u m s t a n c e s  Of The Case  

I n  i ts  d e p a r t u r e  o r d e r ,  t h e  t r i a l  c o u r t  w r o t e :  

[ T l h e  f a c t s  a s  s e t  f o r t h  i n  
t h e  p r e - s e n t e n c e  i n v e s t i g a -  
t i o n  made i t  i m p o s s i b l e  f o r  
t h e  c o u r t  t o  d e t e r m i n e  i f  
v i c t i m  H i l l  ( p a s s e n g e r  i n  one 
of t h e  f i r s t  impac t  v e h i c l e s )  
was k i l l e d  by t h e  Defendan t  
a t  t h e  i n i t i a l .  impac t  o r  by 
t h e  t h i r d  d r i v e r ,  who a r r i v e d  
on t h e  a c c i d e n t  s c e n e  some 
m i n u t e s  l a t e r  and s t r u c k  one 
of  t h e  d i s a b l e d  v e h i c l e s .  

T h e r e  is no d i s p u t e  t h a t  t h e  s econd  d e a t h  was c a u s e d  by t h e  

t h i r d  d r i v e r  who a r r i v e d  a t  t h e  s c e n e  and s t r u c k  one  o f  t h e  

d i s a b l e d  v e h i c l e s .  I n  o t h e r  words ,  i t  i s  c l e a r  t h a t  t h e  

d e f e n d a n t  d i d  n o t  d i r e c t l y  c a u s e  t h e  s econd  f a t a l i t y ,  and it 

is  p o s s i b l e  t h a t  he  d i d  n o t  d i r e c t l y  c a u s e  t h e  f i r s t  

f a t a l i t y .  

The t r i a l  c o u r t  acknowledged t h e  s t r i c t  

l i a b i l i t y  consequences  f l o w i n g  from DUI/manslaughter  under  

§ 3 1 6 . 1 9 3 1 ( 2 ) ,  F l a .  S t a t .  ( R  21; App 6 ) .  I n  Baker v.  S t a t e ,  

377 So.2d 17  ( F l a .  1 9 7 9 ) ,  t h i s  C o u r t  approved  t h e  s t r i c t  

l i a b i l i t y  coun tenanced  by t h e  s t a t u t e :  

A l though ,  a s  n o t e d ,  l e g a l  
s c h o l a r s  have  q u e s t i o n e d  t h e  
e f f i c a c y  of t h e  d e t e r r e n t  
e f f e c t .  o f  s t r i c t  l i a b i l i t y  
s t a t u t e s ,  a n  a rgument  c a n  be 
made t h a t  t h e  p r e s e n c e  of  
s t r i c t  l i a b i l i t y  s a n c t i o n s  
f o r  a  p a r t i c u l a r  a c t i v i t y  h a s  
t h e  e f f e c t  n o t  o n l y  of 
i n d u c i n g  p e r s o n s  t o  engage  i n  
t h a t  a c t i v i t y  w i t h  g r e a t e r  
c a u t i o n ,  b u t  may a l s o  have  



t h e  e f f e c t  of keep ing  a 
r e l a t i v e l y  l a r g e  c l a s s  of  
p e r s o n s  from engag ing  i n  t h e  
conduc t  a t  a l l .  T h i s  t h e s i s  
c a n n o t  be proved  e m p i r i c a l l y ,  
b u t  n e i t h e r  can  t h e  p o s i t i o n  
of  t h e  opponen t s  o f  s t r i c t  
c r i m i n a l  l i a b i l i t y .  Conse- 
q u e n t l y ,  i t  c a n n o t  be  
a s s e r t e d  t h a t  t h e  l e g i s l a t u r e  
h a s  a c t e d  i r r a t i o n a l l y  i n  
e n a c t i n g  s e c t i o n  8 6 0 . 0 1 ( 2 )  
where it is j u s t  a s  p l a u s i b l e  
a s  n o t  t h a t  i t  d o e s  have  t h e  
d e s i r e d  d e t e r r e n t  e f f e c t .  

I d . .  377 So.2d a t  20. - 
See  a l s o ,  Armenia v .  S t a t e ,  -- 
497 So.2d 638 ( F l a .  1 9 8 6 ) .  

The q u e s t i o n  p r e s e n t e d  h e r e  i s  whether  t h e  t r i a l  

c o u r t  a c t e d  r a t i o n a l l y  when it de te rmined  t h a t  t h e  un ique  

f a c t u a l  c i r c u m s t a n c e s  of  t h i s  c a s e  j u s t i f i e d  a  d e p a r t u r e  

from t h e  s t r i c t  t e r m s  of t h e  s e n t e n c i n g  g u i d e l i n e s .  

C e r t a i n l y  t h e r e  i s  a  d i f f e r e n c e  between a  d r i v e r  who i s  

a c t u a l l y  o p e r a t i n g  h i s  o r  h e r  c a r  and  d i r e c t l y  c a u s e s  a  

f a t a l i t y  ( l i k e  Baker and Armenia)  and a  d r i v e r  who h a s  

a l r e a d y  had an  a c c i d e n t ,  i s  no l o n g e r  o p e r a t i n g  o r  

c o n t r o l l i n g  t h e  v e h i c l e ,  and  f a t a l i t i e s  a r e  c a u s e d  by a  

t h i r d  d r i v e r  who l a t e r  a r r i v e s  a t  t h e  scene.?' Is  i t  an 

abuse  o f  d i s c r e t i o n  f o r  a  t r i a l  c o u r t  t o  c o n s i d e r  t h a t  

d i f f e r e n c e  when imposing i t s  s e n t e n c e ?  The answer s h o u l d  be 

2/ T h a t  d r i v e r  had a l s o  been d r i n k i n g  ( R  l l ) ,  a l t h o u g h  - 
n e i t h e r  h e ,  nor  t h e  d r i n k i n g  d r i v e r  of  t h e  second  c a r  were 
e v e r  cha rged .  - See  S t a t e m e n t  of  F a c t s ,  p.2. The t r i a l  c o u r t  
c o n s i d e r e d  a l l  of t h e s e  f a c t s .  ( R  5 3 ) .  



C o n s i d e r a t i o n  o f  t h e  f a c t u a l  c i r c u m s t a n c e s  o f  a  

c a s e  is n o t  o n e  o f  t h e  p r e c l u d e d  r e a s o n s  f o r  d e p a r t u r e .  

S t a t e  v .  M i s c h l e r ,  448  So.2d a t  5 2 5 .  I n d e e d ,  t h e  g u i d e l i n e s  

r e q u i r e  t h a t  t h e  " p e n a l t y  imposed  s h o u l d  b e  c o m m e n s u r a t e  

w i t h  t h e  s e v e r i t y  o f  t h e  c o n v i c t e d  o f f e n s e  and  t h e  

c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  o f f e n s e . "  R u l e  3 . 7 0 1 ( b ) ( 3 ) ,  

F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e .  And t h e  g u i d e l i n e s ,  

r e c o g n i z i n g  t h e  f i n i t e  p r i s o n  r e s o u r c e s  o f  t h e  S t a t e ,  

m a n d a t e  t h a t  " s a n c t i o n s  u s e d  i n  s e n t e n c i n g  c o n v i c t e d  f e l o n s  

s h o u l d  b e  t h e  l e a s t  r e s t r i c t i v e  n e c e s s a r y  t o  a c h i e v e  t h e  

p u r p o s e s  o f  t h e  s e n t e n c e . "  R u l e  3 . 7 0 1 ( b ) ( 7 ) .  

T h a t  is e x a c t l y  w h a t  t h e  t r i a l  j u d g e  d i d .  No 

u s e f u l  p u r p o s e  would  h a v e  b e e n  s e r v e d  by i n c a r c e r a t i n g  Mr. 

S a c h s .  The f o u r  y e a r s  o f  Community C o n t r o l ,  t h e  t r i a l  c o u r t  

s a i d ,  a c k n o w l e d g i n g  p a r o l e  a n d  good time s t a n d a r d s ,  " i s  

g o i n g  t o  b e  a  l o t  more  t h a n  a  y e a r  a n d  a  h a l f  i n  t h e  

D e p a r t m e n t  o f  C o r r e c t i o n s  a n d  I t h i n k  it  w i l l  b e  a  d e t e r r e n t  

f o r  Mr. S a c h s  p u b l i c l y  ... a n d . . . d o  some d e t e r r e n t  t o  o t h e r  

p e o p l e  who may n o t .  know t h e  f u l l  c o n s e q u e n c e s  o f  w h a t  

h a p p e n s  when you a r e  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  

o p e r a t i n g  a c a r  w h e r e  t h e r e ' s  a  d e a t h . "  ( R  5 8 - 5 9 ) .  

I n  B a k e r  t h i s  C o u r t  f o u n d  t h a t  t h e  d e t e r r e n t  

e f f e c t  o f  a  s t r i c t  l i a b i l i t y  D U I / m a n s l a u g h t e r  s t a t u t e  was 

r a t i o n a l .  I n  t h i s  c a s e ,  t h e  C o u r t  s h o u l d  f i n d  t h a t  t h e  

t r i a l  j u d g e  was r a t i o n a l ,  a n d  w i t h i n  h i s  d i s c r e t i o n ,  when h e  

c o n s i d e r e d  t h e  u n i q u e  f a c t u a l  c i r c u m s t a n c e s  o f  t h e  a c c i d e n t  

i n  d e t e r m i n i n g  t h a t  h i s  downward d e p a r t u r e  f r o m  t h e  



guidelines would serve the deterrent and punitive effect 

sought by the guidelines and the substantive statute. 

The abuse of discretion standard of review 

allows the trial judge wide latitude in the decision-making 

process. In Canakaris v. Canakaris, 382 So.2d 1197 (Fla. 

1980) this Court stated the "reasonableness" test should 

apply to determine an abuse of discretion. 

If reasonable men could 
differ as to the propriety of 
the action taken by the trial 
court, the action is not 
unreasonable and there can be 
no finding of an abuse of 
discretion. The discretionary 
ruling of the trial judge 
should be disturbed only when 
his decision fails to satisfy 
this test of reasonableness. 

Id., 382 So.2d at 1203. - 
Judge Albritton's Departure Order was not an 

abuse of discretion. It was supported by clear and 

convincing valid reasons. There is no doubt that Judge 

Albritton would have departed from the guidelines based upon 

these valid reasons. Therefore, the affirmance of the trial 

court's order was proper. Albritton v. State, 476 So.2d 

158,160 (Fla.1985); State v. Rousseau, 509 So.2d 281,282 

(Fla.1987). 

CONCLUSION 

For the foregoing reasons, the decision of the court 

below should be affirmed. 
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