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IN THE SUPREME C O U R T  

I n  Re: 

E X  P A R T E  PETITION 
O F  THOMAS R .  SCHWARZ 

OF FLORI D A  

E X  P A R T E  PETITION O F  THOMAS R .  SCHWARZ 

COMES NOW THOMAS R .  SCHWARZ, F l o r i d a  B a r  No. 1 2 9 3 8 3 ,  a n d  

r e s p e c t f u l l y  p e t i t i o n s  t h i s  C o u r t  t o  f o r t h w i t h  c o n s i d e r  s u c h  

p r o c e d u r e s  a s  a r e  p r a y e d  f o r  h e r e i n  o r  a s  i t  o t h e r w i s e  d e e m s  

a p p r o p r i a t e ,  t h e  amendmen t s  t o  t h e  Rules R e g u l a t i n g  The F l o r i d a  

B a r  p r o p o s e d  i n  t h e  E x h i b i t s  a t t a c h e d  t o  t h i s  p e t i t i o n .  

As g r o u n d s  t h e r e f o r ,  y o u r  p e t i t i o n e r  s t a t e s  a s  f o l l o w s :  

1 )  By l e t t e r s  t o  t h e  E x e c u t i v e  D i r e c t o r  o f  T h e  F l o r i d a  

B a r  on F e b r u a r y  2 ,  1 9 8 7  a n d  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  Rules 

2- 10.1 and  2 - 1 0 . 2 ,  p e t i t i o n e r  p r o p o s e d  amendmen t s  t o  t h e  Rules 

R e g u l a t i n g  The F l o r i d a  B a r .  T h e  p r o p o s a l  u n d e r  Rule  2- 10.1  i s  

marked  a s  E x h i b i t  I t o  t h i s  p e t i t i o n .  The p r o p o s a l  u n d e r  Rule 

2- 10 .2  i s  marked  a s  E x h i b i t  11. 

2 )  P u r s u a n t  t o  Rule 2- 1 0 . 1 ,  t h e  E x h i b i t  I p r o p o s a l  was 

d i r e c t e d  t o  t h e  Board  o f  G o v e r n o r s  o f  T h e  F l o r i d a  Ba r  f o r  c o n s i d -  

e r a t i  o n .  

3 )  P u r s u a n t  t o  R u l e  2 - 1 0 . 2 ,  t h e  E x h i b i t  I 1  p r o p o s a l  was  

d i r e c t e d  f o r  c o n s i d e r a t i o n  o f  t h e  n e x t  g e n e r a l  m e m b e r s h i p  m e e t i n g  

o f  The F l o r i d a  B a r .  

4 )  The p r o p o s e d  amendmen t s  r e l a t e  t o  d e f i n i t i o n  and  l i m i t -  

a t i o n  o f  t h e  scope and  p r o c e d u r e  f o r  the  e x e r c i s e  of  p o l i t i c a l  

power  by t h i s  C o u r t ' s  o f f i c i a l  a r m ,  and  t o  d e m o c r a t i z a t i o n  o f  t h e  

Rule amendment  p r o c e s s .  

5 )  Upon r e c e i p t  o f  t he se  l e t t e r s  and  p r o p o s e d  a m e n d m e n t s ,  

p u r s u a n t  t o  c o m m u n i c a t i o n  by t e l e p h o n e  a n d  l e t t e r  w i t h  t h e  Execu-  

t i v e  D i r e c t o r  o f  The F l o r i d a  B a r ,  i t  was  a g r e e d  t h a t  t h e  p r o p o s a l  

b e f o r e  t h e  B o a r d  o f  G o v e r n o r s  wou ld  b e  t a k e n  u p  a t  i t s  May 1 9 8 7  

mee t ing  - l a t e r  a d v a n c e d  t o  t h e  March 1 9 8 7  meet ing i n  T a l l a h a s s e e .  



- .  
t - ,  r I , : 

The proposals were at that meeting referred to the Legislative 

Committee for consideration. 

6) No discussion or correspondence was had by your petit- 

ioner with the Executive Director with respect to disposition of 

the Exhibit I1 proposal. 

7) Your petitioner had adopted the dual-procedure approach 

as a courtesy to the Board of Governors, the leadership of which 

was on record as opposed to limitation of its political activity 

and democratization of voting on the amendment process. 

8) At that time and to date, after some ten months, the 

Board of Governors has not complied with the mandate of the 

United States Court of Appeals for the Eleventh Circuit regarding 

political funding, one narrow area of the proposed amendments re- 

lating to political activity. 

9) Through misunderstanding, confusion in communication, or 

otherwise, the proposed amendments embodied in Exhibit I1 have not 

been published in The Florida Bar News a s  required by Rule 2-10.2(b) 

nor in any official program as required by Rule 2-10.2(c). Petition- 

er has been deprived of his rights under the Rules to have such 

amendments considered at the regular meeting o f  The Florida Bar 

scheduled for June 10 - 14, 1987. 
10) On May 14, 1987 the Board of Governors' meeting to con- 

sider the regular report of the Legislative Committee took the 

following action: 

(a) Reviewed the television commercials designed to 

create public political support for its sales tax position in the 

Legislature and for court action; 

(b) Considered means of coordinating and allying 

its actions on the sales tax exemption with other groups; 

(c) Voted to take political action, among others, 

on various legislative proposals ranging from (i) Lien priority 

on vessels polluting by oil spills; (ii) Negligence standards for 

acts i n  emergencies; ( i i i )  Service of process on corporate defend- 

ants; (iv) Insurance requirements for hospitals and physicians 

with respect to tort actions. 
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( d )  These  a c t i o n s  were  u r g e d  on t h e  b a s i s  o f :  

I )  Ad hominem a rgumen t s  i n c l u d i n g  

- A .  Neurosu rgeons  were  engaged i n  a 

c o n s p i r a c y ;  

I B .  The L e g i s l a t i v e  Committee which 

had c o n s i d e r e d  t h e  m a t t e r  w a s  s t a c k e d  by hav ing  on i t  o n l y  two 

r e p r e s e n t a t i v e s  o f  the  Academy o f  F l o r i d a  T r i a l  Lawyers ,  a p l a i n -  

t i f f ' s  o r g a n i z a t i o n ;  

- C .  The i n s u r a n c e  companies  p r o v i d i n g  

med ica l  m a l p r a c t i c e  c o v e r a g e  were  gouging  t h e  p u b l i c ,  m a k i n g  u n -  

c o n s c i o n a b l e  p r o f i t s .  

1 1 )  Fa tuous  l e g a l  a rgumen t s  

- A .  I f  t h e  p r a c t i c e  g r o u p  of  p h y s i c i a n s  

a t  r i sk  was t o o  s m a l l ,  s i m p l y  i n c l u d e  o t h e r s  i n  t h e  g r o u p ;  

- B .  F i x i n g  d i f f e r e n t  s t a n d a r d s  of c a r e  

f o r  a c t s  i n  e m e r g e n c i e s  was u n k n o w n  h i s t o r i c a l l y  and would deny  

a c c e s s  t o  t h e  c o u r t s ;  

( e )  In  e a c h  c a s e  t h e  c h a r a d e  o f  a v o t e  t h a t  t h e  

m a t t e r  came w i t h i n  t h e  "purview" o f  t h i s  C o u r t ' s  d e l e g a t i o n  L. of  

power t o  t h e  Board ,  was t a k e n  - t h e  c h a r a d e  g r o w i n g  o u t  o f  t h i s  

C o u r t ' s  f a i l u r e  by i t s  r u l e s  t o  p l a c e  l i m i t s  o r  d e f i n e  t h e  s c o p e  

of i t s  d e l e g a t i o n  o f  p o l i t i c a l  power t o  i t s  o f f i c i a l  arm. 

( f )  Took  n o  a c t i o n  on t h e  amendments p roposed  by 

y o u r  p e t i t i o n e r .  

1 1 )  This C o u r t  ha s  f u l l  and e x c l u s i v e  power t o  c o n s i d e r  

t he se  amendments t o  i t s  Ru le s  a s  p roposed  by p e t i t i o n e r  on p e t i -  

t i o n  o r  s u a  s p o n t e .  

1 2 )  P e t i t i o n e r  s t a t e s  t h a t :  

( a )  The c o n s t i t u t i o n a l  p r o v i s i o n s  o f  A r t i c l e s  I ,  

11 ,  and I 1 1  o f  t h e  F l o r i d a  C o n s t i t u t i o n ,  

( b )  The p r o v i s i o n s  of Amendments I ,  IV, and V of  

t h e  United S t a t e s  C o n s t i t u t i o n ,  and 

( c )  Avoidance of  t h e  s c a n d a l ,  i m p r o p r i e t y ,  and 
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appea rance  o f  imppopr i e ty  stemming from t h i s  C o u r t ' s  j u s t i c e s  

j u d g i n g  t h e i r  own c a s e s  

a l l  r e q u i r e  t h a t  t h i s  Cour t  d e f i n e  a n d  l i m i t  the  p o l i -  

t i c a l  a c t i v i t y  d e l e g a t e d  t o  i t s  arm. 

1 3 )  T h i s  C o u r t ,  a c t i n g  by and through i t s  o f f i c i a l  arm i n  

a c laimed e x e r c i s e  o f  p o l i t i c a l  power undef ined  a s  t o  s c o p e ,  ha s  

used i t s  f u n d s ,  p r e s t i g e ,  p r i v a t e  l o b b y i s t s ,  p u b l i c  r e l a t i o n s  

firms, and p u b l i c i z e d  s p e c i o u s  s o c i a l  arguments  deemed a p p r o p r i a t e  

i n  p o l i t i c a l  a c t i v i t y  i n  an u n s u c c e s s f u l  b u t  c o n t i n u i n g  e f f o r t  t o  

pe r suade  t h e  L e g i s l a t u r e  t o  r e s t o r e  t h e  exemption from s a l e s  t a x  

on t h e  f e e s  of p r i v a t e  1,qwyers. L 

1 4 )  This C o u r t ,  a c t i n g  by and t h r o u g h  i t s  o f f i c i a l  arm, i s  

now a t t e m p t i n g  t o  pursue  i t s  u n s u c c e s s f u l  p o l i t i c a l  aims by u s i n g  

i t s  f u n d s ,  power, p r e s t i g e ,  f a c i l i t i e s ,  a n d  pe r sonne l  t o  i n i t i a t e  

and p r o s e c u t e  a l a w s u i t  i n  the  C i r c u i t  Court  of Leon County - a 

c o u r t  which f u n c t i o n s  un,der t h e  s u p e r i n t e n d i n g  c o n t r o l  of  t h i s  

Cour t .  The m a t t e r  i s  u l t i m a t e l y  t o  b e  dec ided  i n  t h i s  C o u r t .  

1 5 )  The c o m p l a i n t  i n  t h e  Leon County a c t i o n  h a s  not been 

pub l i shed  i n  t h e  F l o r i d a  B a r  News, t h i s  C o u r t ' s  o f f i c i a l  p u b l i c a t -  

ion .  Fromigenera l  p r e s s  r e p o r t s  your  p e t i t i o n e r  b e l i e v e s  i t  i s  

p r e d i c a t e d  i n  s u b s t a n t i a l  p a r t  on l e g a l  p r i n c i p l e s  u r g e d  a g a i n s t  

n o n d i s c r i m i n a t o r y  t a x e s  which were r e j e c t e d  s e v e n t y - f i v e  y e a r s  

ago. I t  i s  c o n s i s t e n t  w i t h  t h e  e f f o r t s  of o t h e r  groups  t o  p r e s e r v e  

s p e c i a l  t a x  p r i v i l e g e s .  

1 6 )  T h i s  s i t u a t i o n  i s  a r e r u n  o f  t h e  p o l i t i c a l ,  t hen  l e g a l ,  

a c t i o n  i n  connec t ion  w i t h  t h e  1984 Amendment 9 i n i t i a t i v e  a n d  i s  

a n  i n e v i t a b l e  consequence o f  t h i s  C o u r t ' s  engagement i n  the  e x e r -  

c i s e  o f  p o l i t i c a l  a c t i v i t y  o f  unde f ined  and u n l i m i t e d  s u b j e c t  

m a t t e r  scope .  The s o c i o - h i s t o r i c  p o l i t i c a l  arguments  were a s  

s p e c i o u s  i n  1984 a s  t h e y  a r e  n o w ,  and were c a l l e d  t o  t he  C o u r t ' s  

a t t e n t i o n  by l e t t e r  of February  1985. 

1 7 )  Your p e t i t i o n e r  s t a t e s  t h a t  w h i l e  t h e  Fede ra l  c o u r t s  

may f a s h i o n  l i m i t e d  and ad hoc remedies  a t  t he  p e t i t i o n  of t h i s  



of the Florida Constitution, the Code of Judicial Conduct, and 

such other materials and ethical principles as it may deem app- 

ropri ate. 

(2) To recommend to the Court the adoption 

of the rules herein proposed or such others if and as the inde- 

pendent commission may deem appropriate. 

( 3 )  To have representation on such commission 

o f  the Law Schools and Political Science Schools of the University 

of Florida, Florida State University, the Legislature, the Attorney 

General, the Court's arm, the media, your petitioner, or other 

parties the Court may deem interested and knowledgable in the sub- 

ject matter. 

(4) And for such other and further relief as 

may seem meet and proper in the circumstances. 

Respectfully submitted, 

THOMAS R. SCHWARZ 
4561 N.W. 79th Avenue 
Lauderhill, Florida 33321 

(Fla. Bar # 129383) 
Ph: (305) 742-6979 
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By: /i5 z?., f- 'I 
Thomas R. Schwarz 
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