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PRELIMINARY STATEMENT 

The STATE OF FLORIDA w a s  t h e  Appellee i n  t h e  Second D i s t r i c t  

Court of  Appeal and w i l l  be  r e f e r r e d  t o  as P e t i t i o n e r  i n  t h i s  

b r i e f .  WILBERT E .  BOLYEA w a s  t h e  Appel lant  i n  t he  Second D i s t r i c t  

Court of  Appeal and w i l l  be r e f e r r e d  t o  as Respondent i n  t h i s  b r i e f .  

The r eco rd  on appeal  w i l l  be  des igna ted  by t h e  l e t t e r  "R" fol lowed 

by t h e  a p p r o p r i a t e  page number. 



STATEMENT OF THE CASE AND FACTS 

On Apr i l  15,  1982, the  S t a t e  Attorney f o r  the  Twentieth 

J u d i c i a l  C i r c u i t  f i l e d  an information i n  C i r c u i t  Court i n  and f o r  

C o l l i e r  County, F l o r i d a ,  charging Respondent wi th  p r a c t i c i n g  den- 

t i s t r y  without  a l i c e n s e  (R. 1, 3 ) .  On June 29, 1983, a jury  

found Respondent g u i l t y  a s  charged. Respondent was sentenced on 

November 21, 1983, to  f i v e  years  probat ion with t h e  condi t ion  t h a t  

he serve  364 days i n  the  county j a i l  (R. 4) . 
Respondent f i l e d  a motion f o r  post-convict ion r e l i e f  i n  the  

t r i a l  cour t  on September 6 ,  1984 (R. 5-11).  On the  same d a t e ,  

an order  was f i l e d  denying the  motion (R. 12) .  

Respondent appealed the  d e n i a l  t o  the  Second D i s t r i c t  Court 

of Appeal (R. 13) .  On August 9 ,  1985, the  Second D i s t r i c t  Court 

of Appeal reversed the  t r i a l  c o u r t ' s  d e n i a l  of Respondent's motion 

f o r  post-convict ion r e l i e f  and ordered the  t r i a l  cour t  t o  e i t h e r  

summarily deny the  motion and a t t a c h  t o  i t s  order  por t ions  of t h e  

record showing t h a t  Respondent was not  e n t i t l e d  t o  r e l i e f  o r  hold 

an ev iden t i a ry  hearing on the  motion (R. 15-16). Bolyea v .  S t a t e ,  

473 So. 2d 817 (F la .  2d DCA 1985) . A mandate was i ssued  on August 

30, 1985 (R. 14) .  

On September 24, 1985, Respondent f i l e d  a motion t o  s e t  a 

hearing d a t e  (R. 17) . A hearing was he ld  on November 4 ,  1985, 

before  t h e  Honorable Ted Brousseau, C i r c u i t  Judge (R. 23-28). A t  

t he  hear ing  P e t i t i o n e r  o r a l l y  moved t o  s t r i k e  the  motion on t h e  

ground t h a t  Respondent was no longer i n  custody (R. 24) .  Af ter  

argument by the  p a r t i e s ,  the  t r i a l  cour t  refused t o  s e t  an ev i -  

den t i a ry  hear ing  because t h e  cour t  found Respondent was no longer 

i n  custody (R. 22).  



Respondent appealed the  t r i a l  c o u r t ' s  order t o  the  Second 

m D i s t r i c t  Court of Appeal. The Second D i s t i r c t  Court of Appeal 

again reversed the  t r i a l  cour t  and remanded the  case f o r  f u r t h e r  

I proceedings cons i s t en t  with i t s  opinion (Appendix). The Second 

1 D i s t r i c t  Court of Appeal's dec is ion  was c e r t i f i e d  t o  be i n  con- 

I f l i c t  with the  following cases :  

Bel lcase v .  S t a t e ,  406 So.2d 116 (Fla.  
5 th  ~ w t .  f o r  r ev .  denied, 
417 So.2d 328 (?la.  1982) ; 

Ferguson v .  Stone, 415 So.2d 98 (Fla .  
4 th  DCA 1982) ; 

Decker v .  S t a t e ,  476 So.2d 330 (Fla .  
4 th  DCA 1985). 

On June 9 ,  1987, pursuant to  F l a .  R.App. Proc. 9.030 (a) (2) ( i v )  , 

P e t i t i o n e r  f i l e d  i t s  no t i c e  t o  invoke t h i s  Court ' s  d i sc re t ionary  

j u r i s d i c t i o n .  



SUMMARY OF THE ARGUMENT 

The purpose of r u l e  3.850 i s  t o  tes t  the  l e g a l i t y  of a judg- 

ment and sentence.  Sec t ion  948.01(3) of the  F lo r ida  S t a t u t e s  

and F1a.R.Crim.P. 3.790 s p e c i f i c a l l y  provide t h a t  sentence not  be 

imposed upon a p roba t ione r .  This Court has a l s o  held t h a t  proba- 

11 t i o n  i s  not  a sen tence .  Therefore ,  a probat ioner  i s  no t  a 

p r i sone r  i n  custody under sentence ,"  and t h u s ,  has no s tanding 

t o  f i l e  a r u l e  3.850 motion. Should t h i s  Court determine t h a t  

probat ioners  who a r e  inca rce ra ted  a r e  under s u f f i c i e n t  r e s t r a i n t  

t o  s a t i s f y  the  custody requirement of r u l e  3.850, t h e  Cour t ' s  

holding should be l imi t ed  t o  t h a t  circumstance.  Probat ioners  

who a r e  not  inca rce ra ted  a r e  n e i t h e r  " in  custody" nor "under 

sentence ,"  and t h u s ,  have no s tanding t o  seek 3.850 r e l i e f .  



ARGUMENT 

THE OPINION OF THE SECOND DISTRICT COURT 
OF APPEAL I N  BOLYEA v .  STATE, 12 F.L.W. 
1355 ( F l a .  2d DCA May 27,  1987) IS  I N  CON- 
FLICT WITH THE DECISIONS OF THE FOURTH AND 
FIFTH DISTRICT COURTS OF APPEAL I N  FERGUSON 
v .  STONE, 415 So. 2d 98 ( F l a .  4 t h  ~~~1982); 
DECKER v .  STATE, 476 So.2d 330 ( F l a .  4 t h  
DCA  BELLCAS CASE v. STATE, 406 So.2d 
116 ( F l a .  5 t h  DCA 19 e t .  f o r  r e v .  den i ed ,  
417 So.2d 328 ( F l a .  !tiif. 

I n  Bolyea v .  S t a t e ,  12 F.L.W. 1355 ( F l a .  2d DCA May 27, 

1987) ,  t h e  Second D i s t r i c t  Court of Appeal h e l d  " t h a t  a p r o b a t i o n e r ,  

whether o r  n o t  i n c a r c e r a t e d  a s  a c o n d i t i o n  of p r o b a t i o n ,  i s  ' i n  

cus tody '  f o r  purposes  of r u l e  3.850 and may seek  pos t - conv ic t i on  

r e l i e f  pu r suan t  t o  t h a t  r u l e . "  I n  i t s  op in ion ,  t h e  Second D i s t r i c t  

Court of Appeal c e r t i f i e d  t h a t  t h i s  ho ld ing  was i n  c o n f l i c t  w i t h  

t h e  d e c i s i o n s  of t h e  Four th  and F i f t h  D i s t r i c t  Cour ts  of  Appeal 

' i n  Ferguson v .  S tone ,  415 So. 2d 98 ( F l a .  4 t h  DCA 1982) ; Decker v .  

S t a t e ,  476 So.2d 330 ( F l a .  4 t h  DCA 1985) ;  and B e l l c a s e  v .  S t a t e ,  

406 So.2d 116 ( F l a .  5 t h  DCA 1981) ,  p e t .  f o r  r e v .  den i ed ,  417 

So. 2d 328 (F l a .  1982) . For t h e  fo l lowing  r e a s o n s ,  t h i s  Court 

should  fo l l ow  t h e  d e c i s i o n s  of t h e  Four th  and F i f t h  D i s t r i c t  Cour ts  

of Appeal i n  Ferguson,  Decker, and Bellcase and r e v e r s e  t h e  Second 

D i s t r i c t  Court of  Appeal ' s  d e c i s i o n  below. 

Rule 3.850 of  t h e  F l o r i d a  Rules of Cr iminal  Procedure  pro-  

v i d e s ,  i n  p e r t i n e n t  p a r t :  

A p r i s o n e r  i n  custody under s en t ence  of a 
c o u r t  e s t a b l i s h e d  by t h e  laws of  F l o r i d a  
c la iming  t h e  r i g h t  t o  be  r e l e a s e d  upon t h e  
ground t h a t  t h e  judgment w a s  e n t e r e d  o r  - - 
t h a t  t h e  s en t ence  w a s  imposed i n  v i o l a t i o n  
of t h e  C o n s t i t u t i o n  o r  Laws o f  t h e  United 



S t a t e s ,  o r  of the  S t a t e l o f F l o r i d a ,  o r  t h a t  
the  cour t  was without j u r i s d i c t i o n  t o  e n t e r  
such judgment o r  t o  impose such sentence 
o r  t h a t  the  sentence was i n  excess of t h e  
maximum authorized by law, o r  t h a t  h i s  
p l e a  was given i n v o l u n t a r i l y ,  o r  t h e  judg- 
ment o r  sentence i s  otherwise sub jec t  t o  
c o l l a t e r a l  a t t a c k ,  may move the  cour t  which 
entered  t h e  judgment o r  imposed the  sentence 
t o  vaca te ,  s e t  a s i d e  o r  c o r r e c t  the  judgment 
o r  sentence.  (emphasis added). 

It has long been recognized t h a t  persons not  i n  custody a r e  

not  e n t i t l e d  t o  r e l i e f  under r u l e  3.850. Weir v .  S t a t e ,  319 So.2d 

80 (Fla .  2d DCA 1975).  This Court has he ld  t h a t  a p r i soner  who 

f i l e s  a r u l e  3.850 niotion must ac tuaa ly  be claiming a r i g h t  t o  be 

r e l eased  from custody. Johnson v .  S t a t e ,  184 So.2d 161 (F la .  1966). 

This Court has a l s o  determined t h a t  probat ion i s  not  a sentence .  

V i l l e r y  v .  F lo r ida  Parole  and Probation Commission, 396 So.2d 1107 

(F la .  1980). Accordingly, t h e  Fourth and F i f t h  D i s t r i c t  Courts 

of Appeal have he ld  t h a t  a probat ioner  does no t  have s tanding  t o  

f i l e  a r u l e  3.850 motion because he o r  she i s  not  a "pr isoner  i n  

custody under sentence."  Ferguson v .  Stone, 415 So.2d a t  99, 

n . 1 ;  Decker v .  S t a t e ,  supra ;  and Bel lcase v .  S t a t e ,  406 So.2d 

a t  1 1 7 .  

I n  Bel lcase ,  t h e  defendant was placed on probat ion f o r  a 

period of f i v e  years .  As a condi t ion  of h i s  probat ion ,  t h e  defen- 

dant was ordered t o  serve  11 months and 30 days i n  j a i l .  Af ter  

he was re l eased  from j a i l ,  t he  defendant f i l e d  a 3.850 motion. 

The F i f t h  D i s t r i c t  Court of Appeal he ld  t h e  defendant lacked stand- 

ing t o  seek r e l i e f  under Rule 3.850 because he was n e i t h e r  " in  

custody1' nor "under sentence."  Bel lcase v .  S t a t e ,  406 So.2d a t  



1 1 7 .  Relying on F1a.R.Crim.P. 3.790 and t h i s  Court ' s  dec is ion  

i n  V i l l e r y ,  the  court  determined t h a t  inca rce ra t ion  a s  a  condi- 

t i o n  of probat ion was not  a  sentence under Rule 3.850. - I d .  

The Fourth D i s t r i c t  Court of Appeal agreed with t h i s  reasoning 

i n  Ferguson and Decker. 

On the  o the r  hand, the  F i r s t  D i s t r i c t  Court of Appeal held 

i n  R i t a  v .  S t a t e ,  470 So. 2d 80 (Fla .  1st DCA 1985), p e t .  f o r  

review denied, 480 So. 2d 1296 (Fla .  1985) , t h a t  an ind iv idua l  

who was inca rce ra ted  awaiting a  revocat ion  of probat ion hearing 

had s tanding t o  f i l e  a  r u l e  3.850 motion. I n  i t s  opinion below, 

t h e  Second D i s t r i c t  Court of Appeal not  only agreed with the  cour t  

i n  R i t a ,  but  expanded t h e  holding i n  R i t a  t o  g ive  a l l  probat ioners  

s tanding t o  f i l e  a  r u l e  3.850 motion, r ega rd less  of whether they 

a r e  incarcera ted  a s  a  condi t ion  of probat ion.  

The ques t ion  of when probat ion should be considered a  sen- 

tence i s  u n s e t t l e d .  E . g . ,  compare V i l l e r y  v .  F lo r ida  Parole  and 

Probat ion Commission, supra ,  (incarcerationasacondition of pro- 

ba t ion  i s  not  a  sentence rendering the  defendant e l i g i b l e  f o r  

paro le  cons idera t ion)  ; Brown v .  S t a t e ,  463 So. 2d 1230 (Fla .  1 s t  

DCA 1985) (imposit ion of a  sentence of i n c a r c e r a t i o n  on a  proba- 

t i o n  v i o l a t o r  i s  not  double jeopardy s i n c e  the  order p lac ing  t h e  

defendant on probat ion i n  f i r s t  ins tance  was not  a  sentence) ;  

Addison v .  S t a t e ,  452 So.2d 955 (Fla .  2d DCA 1984) (defendant who 

v i o l a t e d  h i s  probat ion a f t e r  adoption of sentencing guide l ines  i s  

e n t i t l e d  t o  e l e c t  t o  be sentenced under gu ide l ines ,  because order  



plac ing  him on probat ion was not a sentence) ,  with Van Tassel  v .  

Coffman, 486 So. 2d 528 (Fla .  1986) ("probation order which includes 

i n c a r c e r a t i o n  a s  a condi t ion  thereof  becomes a sentence f o r  the  

purpose of earning gain t ime");  Cervantes v .  S t a t e ,  422 So.2d 176 

(F la .  1984) (pol icy  reason requ i r ing  separa te  sentence t o  be imposed 

on each separa te  ad jud ica t ion  of g u i l t  app l i e s  equal ly t o  orders  

of probat ion) ;  Peek v .  S t a t e ,  395 So.2d 492 (Fla .  1980), c e r t .  

denied, 451 U.S. 964, 101 S.Ct .  2036, 68 L.Ed.2d 342 (1981) (per- 

sons inca rce ra ted  a s  condi t ion  of probat ion o r  who have escaped 

from such inca rce ra t ion  a t  the time of commission of c a p i t a l  fe lony 

a r e  persons "under sentence of imprisonment" f o r  purpose of 

s t a t u t e  allowing such s t a t u s  t o  be considered an aggravating c i r -  

cumstance); S t a t e  v .  McGraw, 474 So.2d 289 (Fla .  3d DCA 1985), 

( i n v a l i d  order  of probat ion c o n s t i t u t e s  an " i l l e g a l  sentence" 

under Sect ion 924.07(5),  F lo r ida  S t a t u t e s ,  and i s ,  t h e r e f o r e ,  

appealable  by the  S t a t e ) .  

This Court s t a t e d  r e c e n t l y  t h a t  i n  making the determinat ion 

i t  i s  appropr ia te  t o  consider  the  pol icy  t o  be served.  Cervantes 

v .  S t a t e ,  442 So.2d a t  1 7 7 .  The purpose of a r u l e  3.850 motion 

i s  t o  t e s t  the  l e g a l i t y  of a judgment and sentence.  The l e g i s -  

l a t u r e  has s p e c i f i c a l l y  provided, however, t h a t  sentence not  be 

imposed upon a defendant placed on probat ion.  §948.01(3), F l a .  

S t a t .  (1985); F1a.R.Crim.P. 3.790. Accordingly, a probat ioner  

should not  be permit ted t o  f i l e  a r u l e  3.850 motion. 

I n  t h e  i n s t a n t ,  case ,  Respondent was incarcera ted  as a con- 

d i t i o n  of probat ion a t  the  time he f i l e d  h i s  r u l e  3.850 motion. 



The cour t  i n  R i t a  recognized a d i s t i n c t i o n  between probat ioners  

who a r e  inca rce ra ted  and those who a r e  n o t .  The R i t a  cour t  con- 

s ide red  probat ioners  who were inca rce ra ted  t o  be " in  custody" 

f o r  purposes of r u l e  3.850. This Court may a l s o  decide t o  r e -  

cognize such a d i s t i n c t i o n .  Should t h i s  Court determine t h a t  

probat ioners  who a r e  inca rce ra ted  a s  a condi t ion  of probat ion  

a r e  s u f f i c i e n t l y  r e s t r a i n e d  t o  s a t i s f y  the  custody requirement 

of r u l e  3.850, P e t i t i o n e r  would urge t h a t  t h e  Cour t ' s  holding 

be l i m i t e d  t o  t h a t  circumstance.  Probat ioners  who a r e  not  

inca rce ra ted  a r e  simply not  " in  custody" o r  "under sentence ."  

Accordingly, t h e  Second D i s t r i c t  Court of Appeal 's  expansive 

view of s tanding under r u l e  3.850 should not be adopted. 



I CONCLUSION 

Based on the foregoing arguments and authorities, the de- 

cision of the Second District Court of Appeal should be reversed. 
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