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STATEMENT OF THE CASE AND FACTS 

Respondent was charged with the offenses of attempted first- 

degree murder, aggravated battery, and possession of a weapon in 

the commission of a felony (R 342-343). A jury trial was held 

pursuant to the latter information. The facts arose out of a 

domestic-type dispute. The argument culminated in the respondent 

cutting his victim across the neck with a single swipe of a 

knife. The verdict forms contained a number of lesser-included 

offenses (R 376-378). The jury found appellant guilty in Count I 

(attempted first-degree murder) of attempted manslaughter (R 

376). In Count I1 the jury found appellant guilty of aggravated 

battery, the primary offense (R 377) .' 
Appellee would note the following testimony at trial of the 

medical examiner. He testified that although the victim had a 

large laceration on the left side of his neck he was alert when 

'he was brought to the hospital. The cut was four inches in a 

transverse direction and just below the angle of the mandibal. 

The doctor performed formal neck exploration and looked for 

trauma of the carotid, the jugular veins, as well as other major 

nerves (R 544-545). Photographs of the injury were admitted (R 

546, 548). The medical examiner explained that, "...had one of 

the major vessels been damaged, the victim could have 

exsanguinated [bled to death] before getting to the hospital." (R 

550). On cross-examination, however, the doctor admitted that 

Count 111, possession of a weapon in the commission of a 
felony, is not germaine to this appeal. 



none of the arteries or viens in the neck were severed. Blood 

depicted in the photographs was solely from capillaries and 

muscle (R 551). When the doctor saw the victim at the hospital, 

the wound was not bleeding profusely and all of the victim's 

vital signs were stable (R 551-552). There was no medical 

possibility of the victim dying from his injuries. The doctor 

stitched up the wound only; the injury did not appear to be a 

stab wound (R 552). The medical examiner was asked: "This would 

be a wound that might be caused by the open face of a blade 

hitting in this manner in otherwords (demonstrating)?" The 

doctor replied: "Yes, Sir. " (R 552-553). The jury also heard a 

description of the knife, i.e., a linoleum knife with a blade of 

two to three inches (R 557). 

On direct appeal, respondent argued that the lesser offense 

0 of attempted manslaughter should be vacated and the greater 

offense of aggravated battery should stand under double jeopardy 

principles. Petitioner argued under section 775.021(4), Florida 

Statutes (1985), that both convictions and sentences should 

stand. Notwithstanding respondent's request for relief, the 

district court held, in Barton v. State, 507 So.2d 638 (Fla. 5th 

DCA 1987), that the verdicts of attempted manslaughter and 

aggravated battery were mutually exclusive and hence, only the 

lesser conviction could stand, pursuant to Allison v, Mayo, 158 

Fla. 700, 29 So.2d 750 (1947). Therefore, the district court 

vacated the greater offense of aggravated battery based upon this 

doctrine of inconsistent verdicts, 

Since respondent had not requested such relief and since the 



holding of Barton was based upon a novel theory, petitioner filed 

a very lenghty motion for rehearing. That motion, however, was 

denied. Petitioner then filed a timely notice to invoke this 

court's discretionary jurisdiction and a timely jurisdictional 

brief was filed. This court granted the petition and 

petitioner's brief on the merits follows. 



SUMMARY OF ARGUMENT 

The doctrine of vacating the lesser-included offense under 

the double jeopardy principles as promulgated by the district 

court is in error. Double jeopardy issues look to the statutes 

in question in the legislative intent; not the verdict forms. 

Moreover, there is no case law or authority to support the 

premise that the greater offense must be vacated under this new 

doctrine of "inconsistent verdicts" especially in light of 

section 924.34, Florida Statutes (1985). The latter doctrine 

only applies where the jury has acquitted the defendant of a 

necessary element in one count which would defeat the conviction 

in another count. 

Carawan v. State, 12 F.L.W. 445 (Fla. Sept. 3, 19871, 

likewise should not be applied because the statutes in question ' do address separate evils, i.e., an attempted manslaughter (which 

does not necessarily entail any type of physical touching) and an 

aggravated battery (which necessarily must include an 

unauthorized touching or battery with a deadly weapon) . In 

reality, the issue is one of sufficiency of the evidence. The 

evidence is sufficient to sustain both counts. Assuming arguendo 

that the evidence is not sufficient to sustain both counts, 

respondent failed to object on the grounds of sufficiency of the 

evidence and thus, should be precluded from litigating this 

issue. 



ARGUMENT 
POINT ON APPEAL 

THERE WAS NO VIOLATION OF DOUBLE 
JEOPARDY PRINCIPLES BECAUSE EACH 
OFFENSE ADDRESSES SEPARATE STATUTORY 
ELEMENTS AND HENCE SEPARATE EVILS 
AND THE ISSUE IS, IN REALITY, ONE OF 
THE SUFFICIENCY OF THE EVIDENCE AND 
THERE IS SUBSTANTIAL, COMPETENT 
EVIDENCE TO UPHOLD BOTH JUDGMENTS 
AND SENTENCES. 

Whether Barton v. State, 507 So.2d 638 (Fla. 5th DCA 1987) 

purports to be based on double jeopardy grounds or not, it must 

be clarified - ab initio that the opinion's reasoning is not based 

on double jeopardy principles. Indeed, it cannot be. In State 

v. Baker, 456 So.2d 419 (Fla. 1984), this court held that the 

issue of double jeopardy under the constitution is a question of 

legislative intent. One looks only to the statutory elements, as 

opposed to the language of the charging document. Ergo, verdict 

forms dependent on the charging document certainly are not 

relevant for purposes of a double jeopardy inquiry. The problem 

confronting this court in Baker, was whether the "Category Four" 

offenses would also be included in the definition of "lesser- 

included offense" under section 775.021(4), Florida Statutes 

(1983). Baker was charged with and convicted of first-degree 

premeditated murder and the use of a firearm during the 

commission of a felony. He argued that the latter crime was a 

"Category Four lesser-included offense" of first-degree murder; 

therefore, double jeopardy barred the state from convicting Baker 

of the "lesser offense". In rejecting this permise, this court 

held that the term "lesser-included offenses" in section 



775.021(4), did not encompass the "Category Four" lesser-included 

• offenses. Baker mandates instead, that one should look to the 

particular statutes in question and not to the particular 

pleadings or proof. Yet if one is looking at the verdict form, 

one naturally must look to the charging document and therefore, 

eschew the statutory analysis which is required under a double 

jeopardy analysis. It follows then that if the prosecution does 

not have the authority to alter the legislative intent by the way 

it charges particular crimes, the prosecutor would, likewise, not 

have the authority to alter double jeopardy principles by the way 

he submits a verdict form. Petitioner submits that this issue is 

not in reality a double jeopardy issue but only questions the 

sufficiency of the evidence. 

Before discussing the latter premise, pet it ioner would 

demonstrate that the analysis in Barton, is in error. The first 

issue pertains to an instruction which is as follows: 

NOW, a separate crime is charged in 
each of the three counts of the 
information, and while the three 
counts have been tried together, 
each crime and the evidence 
applicable to each crime must be 
considered separtely and a separate 
verdict returned as to each crime 
charged. The finding of guilty or 
not guilty or not guilty as to one 
crime must not effect your verdict 
as to the other crimes charged. 

(R 297). Fla. Std. Jury Instr. (Crim.) 2.08(a). The fifth 

district ignored the latter jury instruction. That instruction 

clearly informs the jury that they are not going to have this 

pardon power via the concept of inconsistent verdicts. In McKee 



v. State, 450 So. 2d 563 (Fla. 3d DCA 1984), the jury returned a 

not guilty verdict on attempted second-degree murder and the 

defendant claimed that the conviction of possession of a firearm 

during the commission of a felony should likewise be vacated. 

Based on the aforementioned instruction, the third district held 

that the defendant was estopped to assert that the jury failed to 

follow the latter instruction. The latter principle - a fortiari 

should be applied to the case at bar since the jury's verdicts 

did not constitute any type of an acquittal nor any implicit 

finding based upon a necessarily lesser-included offense. 

Nor does the Barton opinion account for the jury pardon 

concept. This court in State v. Abreau, 363 So.2d 1063 (Fla. 

1978), recognized such an inherent power. (holding that the 

failure to give a two stepped removed necessarily-lesser-included 

offense was harmless because such error did not preclude the jury 

from utilizing its pardon power). In Barton, the jury could well 

have exercised its jury pardon power by finding the respondent 

guilty in Count I of the lesser-included offense of attempted 

manslaughter instead of attempted first-degree murder. The 

concept of the jury's pardon power certainly undercuts the 

district court's rationale. 

Petitioner submits the district court's reliance upon 

Allison v. Mayo, 158 Fla. 700, 29 So.2d 750 (1947), to the extent 

that the higher offense should be stricken based upon the 

doctrine of implied acquittal, is, likewise, misplaced. In 

Allison, the jury returned the verdicts of burglary with a 

breaking and entering and burglary without a breaking. The 



decision held, pursuant to a petition for writ of habeas corpus, 

that the lower offense acted as an implied acquittal on the 

higher offense. Subsequent to Allison, a number of courts held 

that the offense of burglary without forcible entry was a 

necessarily lesser-included offense of burglary with a forcible 

entry or breaking. Skov v. State, 292 So.2d 64  l la. 2d DCA 

1974); Lindsey v. State, 330 So.2d 867 (Fla. 1st DCA 1976); and 

Roberts v. State, 320 So.2d 832 (Fla. 2d DCA 1975), holding that 

a burglary without a forcible entry or breaking was a 

necessarily-lesser-included offense of a burglary with a breaking 

based upon Brown v. State, 206 So.2d 377  l la. 1968). 

When one considers the latter cases with section 924.34, 

Florida Statutes (1985), which mandates that an appellate court 

in reversing a conviction must mandate that a conviction of a 

• lesser offense be entered where the evidence supports that lesser 

offense, it is apparent that Allison, supra, has been judicially 

and legislatively repealed. If this court were to make a ruling 

on the same facts and charges involved in Allison, the 

necessarily-lesser-included offense of burglary without a 

breaking or forcible entry would have to be stricken but the 

higher offense would be upheld. Allison is an anachronism and 

does not represent valid authority to set aside the aggravated 

battery offense in the case at bar. 

There is another reason why Allison does not apply to the 

present case. Allison, as well as the case upon which it relies, 

Bargeser v. State, 95 Fla. 404, 116 So. 12 (1928), and Gordon v. 

State, 95 Fla. 806, 122 So. 218 (1929), all deal with a situation 



which w e  do n o t  have h e r e ,  a g e n e r a l  v e r d i c t ,  i .e . ,  a de fendan t  

charged w i t h  m u l t i p l e  and d i s c r e t e  o f f e n s e s  who w a s  t o l d  by t h e  

j u ry  o n l y  t h a t  h e  is g u i l t y  " a s  charged" .  I t  t hen  became 

n e c e s s a r y  f o r  t h e  reviewing c o u r t  t o  s o r t  o u t  t h e  cha rge s  f o r  

which t h e  de fendan t  w a s  charged b u t  t h i s  c o u r t  proved unwi l l i ng  

t o  do s o  i n  Bargeser  and Gordon, and,  i n s t e a d ,  r eve r s ed  a l l  

c o n v i c t i o n s .  H e r e ,  of c o u r s e ,  t h e r e  a r e  two s p e c i f i c  and 

d e f i n i t e  v e r d i c t s  based upon two s e p a r a t e  o f f e n s e s .  

Bargeser  and Gordon, t h e  cases under ly ing  t h e  A l l i s o n  

d e c i s i o n  were r e p e a l e d  i n  Goodwin v. S t a t e ,  26 So.2d 898 ( F l a .  

1946 ) .  The l a t t e r  case noted  t h a t  t h e  l o g i c  o f  such d e c i s i o n s  

had been superceded by t h e  enactment  of  s e c t i o n  924.33, F l o r i d a  

S t a t u t e s  ( 1941 ) ,  and e x p r e s s l y  s t a t e d  t h a t  F l o r i d a ' s  p o s i t i o n  on 

i n c o n s i s t e n t  v e r d i c t s  was a l i g n e d  w i t h  t h e  g e n e r a l  r u l e  as set  

f o r t h  i n  Dunn v.  Uni ted  S t a t e s ,  284 U.S. 390, 52 S.Ct.  189, 76 

L.Ed. 356 (1932 ) ,  ho ld ing :  

Fundamental ly,  t h e  l a w  h a s  never  - 

condemned a v e r d i c t  f o r  
i n c o n s i s t e n c y  [ c i t a t i o n s  omi t t ed ] .  
Some c o u r t s  have  r e f u s e d  t o  approve 
them. What comfort  a p p e l l a n t s  might 
have  ga ined  from t h e  Bargeser  and 
Gordon c a s e s ,  s u p r a ,  w a s  removed by 
t h e  above s t a t u t e ,  t h e  e f f e c t  of  
which w a s  t o  p l a c e  us  i n  l i n e  wi th  
t h e  r u l e  announced i n  Dunn v.  Uni ted  
S t a t e s ,  s u p r a .  

Goodwin, a t  899. A l l i s o n ,  makes no i n t e n t i o n s  i n  a l t e r i n g  t h e  

l a w  i n  t h i s  r ega rd .  A s  no ted  above,  A l l i s o n  w a s  p r e d i c a t e d  upon 

g e n e r a l  v e r d i c t s  and w a s  dec ided  on t h e  basis of a w r i t  of habeas  

a corpus .  Although t h e  p r i s o n e r  w a s  d i s cha rged ,  t h e  d e c i s i o n  



c e r t a i n l y  d i d  n o t  a f f i r m  t h e  c o n v i c t i o n  and s en t ence  f o r  t h e  

lesser o f f e n s e .  A l l i s o n  is, indeed,  a  s l e n d e r  t h r e a d  on which t o  

weave such a nove l  p r o p o s i t i o n  a s  propounded i n  Bar ton.  

Bar ton a l s o  c i t e d  Mahuan v. S t a t e ,  377 So.2d 1158, 1161 

( F l a .  1979) ; and Redondo v. S t a t e ,  403 So.2d 954 ( F l a .  1981) .  

Y e t ,  t h e s e  c a s e s ,  can  be d i s t i n g u i s h e d  from t h e  f a c t s  i n  t h e  case 

a t  bar on t h e  basis of P i t t s  v. S t a t e ,  425 So.2d 542 ( F l a .  

1983) .  I n  P i t t s ,  t h e  de fendan t  w a s  found no t  g u i l t y  of 

aggrava ted  b a t t e r y  b u t  g u i l t y  of pos se s s ion  of  a  f i r e a r m  i n  t h e  

commission of a  f e l ony .  P i t t s ,  d i s t i n g u i s h e d  Mahuan and Redondo 

by n o t i n g  t h a t  t h e  j u r y  i n s t r u c t i o n  i n  P i t t s ,  made it clear t h a t  

a  f i n d i n g  of  a n  aggrava ted  b a t t e r y  d i d  n o t  p r e c l u d e  t h e  j u r y  from 

f i n d i n g  one g u i l t y  of  t h e  p o s s e s s i o n  of  a  f i r e a r m  charge ,  because  

t h e  j u r y  cou ld  have  i m p l i c i t l y  found t h a t  t h e  de fendan t  was 

g u i l t y  of  a t t emp ted  aggrava ted  b a t t e r y .  I n  e x p l a i n i n g  t h i s  

d i s t i n g u i s h i n g  f e a t u r e ,  P i t t s  s t a t e d :  " . . . [ t he ]  j u r y  r e t u r n e d  

v e r d i c t s  t h a t  were l e g a l l y  i n c o n s i s t e n t  i n  t h a t  a n  e s s e n t i a l  

e lement  o f  t h e  crime f o r  which t h e  j u r y  found t h e  de f endan t  

g u i l t y  w a s  miss ing  by v i r t u e  o f  i t s  o t h e r  v e r d i c t .  Here t h e  j u ry  

made no such a f f i r m a t i v e  f i n d i n g  t h a t  t h e  de fendan t  was g u i l t y  of 

a l e s s e r - i n c l u d e d  o f f e n s e  of  t h e  crime of  aggrava ted  b a t t e r y "  I d .  

a t  544. Hence, t h e  d o c t r i n e  o f  i m p l i c i t  a c q u i t t a l  is  l i m i t e d  t o  

v e r d i c t s  which a r e  i n c o n s i s t e n t  by v i r t u e  o f  one v e r d i c t  be ing  a n  

a c q u i t t a l  o f  a n  e s s e n t i a l  o r  n e c e s s a r i l y - l e s s e r - i n c l u d e d  e lement  

The argument i n  P i t t s  can  a l s o  be a p p l i e d  i n  t h e  ca se  a t  
bar based  upon t h e  c r i m i n a l  j u r y  i n s t r u c t i o n  2 . 0 8 ( a ) ,  c i t e d  
sup ra .  ( R  297 ) .  



of ano the r  v e r d i c t .  Inasmuch a s  bo th  o f f e n s e s  i n  t h e  case a t  b a r  

• i nvo lve  s e p a r a t e ,  s t a t u t o r i l y  unique e l emen t s ,  t h e  f i n d i n g  of 

g u i l t  on one,  cannot  a c t  a s  i m p l i c i t  a c q u i t t a l  on t h e  o t h e r .  

Bar ton e x p l a i n s  t h a t  aggrava ted  b a t t e r y  h a s  a n  " i m p l i c i t  e l ement"  

of a n  i n t e n t  which exc ludes  any i n t e n t  t o  commit a homicide .  

S e c t i o n  7 8 4 . 0 2 1 ( 1 ) ( a ) ,  d e f i n e s  a n  aggrava ted  a s s a u l t  a s  an  

a s s a u l t  wi th  a dead ly  weapon wi thou t  i n t e n t  t o  k i l l .  (emphasis  

a p p l i e d )  Such wording does  n o t  appear  i n  t h e  aggrava ted  b a t t e r y  

s t a t u t e .  $ 784.045, F l a .  S t a t .  (1985)  . Moreover, a n  aggrava ted  

b a t t e r y  can  be committed by t h e  u s e  o f  a d e a d l y  weapon. § 

784.045(1) (b )  . I n  any e v e n t ,  it is  n o t  l o g i c a l  t o  a rgue  t h a t  t h e  

j u ry  'has " a c q u i t t e d "  respondent  of  t h e  aggrava ted  b a t t e r y  by 

f i n d i n g  t h a t  h e  h a s  a homic ida l  i n t e n t .  In  Palmes v. S t a t e ,  397 

So.2d 648, 652-653 ( F l a .  1981 ) ,  t h i s  c o u r t  r e j e c t e d  t h e  argument 

t h a t  i n  a f i r s t - d e g r e e  murder case a defendan t  cou ld  be e n t i t l e d  

t o  a j u r y  i n s t r u c t i o n  t h a t  h e  committed a c c e s s o r y  a f t e r  t h e  f a c t  

where t h e  de fendan t  was a rgu ing  t h e  l a t t e r  o f f e n s e  w a s  a c t u a l l y  a 

de f ense  t o  t h e  p r imary  charge  of  murder. Th i s  c o u r t  exp l a ined  

j u s t  because  t h e  de fendan t  committed a n o t h e r  crime o t h e r  t h a n  t h e  

one f o r  which h e  w a s  charged would n o t  be a l e g a l  d e f e n s e  

r e q u i r i n g  a j u ry  i n s t r u c t i o n .  The de f ense  must nega t e  t h e  

e lements  o f  t h e  s p e c i f i c  crime b e i n g  charged:  assuming arguendo 

t h a t  an  acce s so ry  a f t e r  t h e  f a c t  was charged i n  Palmes, and t h e  

j u r y  r e t u r n e d  a v e r d i c t  of  f i r s t - d e g r e e  murder and a c c e s s o r y  

a f t e r  t h e  f a c t  , p e t i t i o n e r  submi t s ,  t h e  c o n v i c t i o n  of a cce s so ry  

a f t e r  t h e  f a c t  would no t  a c t  as any t y p e  o f  impl ied  a c q u i t t a l  f o r  

a t h e  pr imary o f f e n s e .  I n  Bar ton,  t h e  de f ense  cou ld  n o t  assert 



t h a t  a t tempted manslaughter was a  defense  t o  t h e  aggravated 

b a t t e r t c h a r g e .  

Had Barton been decided on double jeopardy p r i n c i p l e s ,  a s  

noted above, under s e c t i o n  924.34, t h e  ho ld ing  would be  i n  

e r r o r .  In  s e c t i o n  812.025, F l o r i d a  S t a t u t e s  (1985) ,  a  jury  may 

on ly  r e t u r n  a  conv ic t ion  o f  grand t h e f t  o r  d e a l i n g  i n  s t o l e n  

p rope r ty  bu t  no t  both based upon one t r a n s a c t i o n .  The f i f t h  

d i s t r i c t  i n  Lennear v. S t a t e ,  424 So.2d 152 ( F l a .  5 t h  DCA 1982) ,  

c o r r e c t l y  over turned a grand t h e f t  conv ic t ion  bu t  a f f i rmed t h e  

g r e a t e r  o f f e n s e  of t r a f f i c k i n g  i n  s t o l e n  p rope r ty .  Yet t h e  

Barton a n a l y s i s  could be app l i ed  t o  t h e  l a t t e r  s i t u a t i o n ,  wherein 

t h e  grand t h e f t  would be  a f f i rmed and t h e  t r a f f i c k i n g  o f f e n s e  

would be vacated.  Yet t h i s  c o u r t  when confronted with  double 

jeopardy i s s u e s  h a s  c o n s i s t e n t l y  vacated t h e  lower o f f e n s e  and 

a f f i rmed t h e  h ighe r  o f f e n s e ,  when it found t h a t  t h e r e  w a s  a 

double jeopardy v i o l a t i o n .  M i l l s  v. S t a t e ,  476 So.2d 172 ( F l a .  

1985) ;  Higdon v. S t a t e ,  490 So.2d 1252  l la. 1985) ;  Houser v. 

S t a t e ,  474 So.2d 1193 ( F l a .  1985) .  Hence, t h e  Barton d e c i s i o n  

must be over turned .  

This  a n a l y s i s  must n e c e s s a r i l y  d i s c u s s  t h i s  c o u r t ' s  d e c i s i o n  

i n  Carawan v. S t a t e ,  12 F.L.W. 445 ( F l a .  Sep t .  3,  1987) .  

P e t i t i o n e r  would ag ree  and indeed emphasize t h a t  t h e  power t o  

d e f i n e  crimes and punishments i n h e r e s  i n  t h e  l e g i s l a t i v e  

branch.  Baker, supra:  S t a t e  v. Carpente r ,  417 So.2d 986, 988 

( F l a .  1982);  Albernaz v. United S t a t e s ,  450 U.S. 333, 101 S.Ct. 

1137, 67 L.Ed.2d 275 (1981) .3  Carawan procedes  t o  ana lyze  t h i s  

a i s s u e  based upon t h e  s t a t emen t s  of l e g i s l a t i v e  i n t e n t ,  t h e  



Blockburger tes t  as c o d i f i e d  i n  s e c t i o n  775 .021(4) ,  and t h e  r u l e  

o f  l e n i t y  pu r suan t  t o  s e c t i o n  775.021(1) .  P e t i t i o n e r  

r e s p e c t f u l l y  submits  t h a t  t h i s  c o u r t  misapp l ied  t h e  r u l e  of 

l e n i t y  i n  a cco rd ing  it t h e  " f i e l d  o f  o p e r a t i o n "  which it d i d .  A s  

t h i s  c o u r t  no t ed ,  t h e  r u l e  of  l e n i t y  is no t  t o  come t o  i n t o  p l a y  

u n l e s s  " t h e  s t a t u t e s  i n  q u e s t i o n  are s u s c e p t i b l e  o f  d i f f e r e n t  

c o n s t r u c t i o n s ,  t h a t  is, when t h e  l e g i s l a t i v e  i n t e n t  is 

equ ivoca l . "  Id .  a t  448. Y e t  t h e  l e g i s l a t i v e  i n t e n t  is no t  a t  a l l  

e q u i v o c a l  as evidenced by t h e  clear,  s p e c i f i c  and unambiguous 

language o f  s e c t i o n  775 .021(4) .  E a r l y  on i n  t h e  case of  S t a t e  v.  

Hegstrom, 401 So.2d 1343, 1346 ( F l a .  1981 ) ,  t h i s  c o u r t  exp l a ined :  

" J u d i c i a l  d e c i s i o n s  b e f o r e  an  enactment  do no t  s t a n d  as 

independent  beacons of  l e g i s l a t i v e  i n t e n t  t o  e x p l a i n  an  o the rw i se  

unambiguous s t a t u t e .  S e c t i o n  775.021(4)  is  s p e c i f i c ,  and t h e  

l e s s e r - i n c l u d e d  o f f e n s e s  are exempt from m u l t i p l e  s en t enc ing .  " 

I n  S t a t e  v.  Snowden, 476 So.2d 191, n .  1 ( F l a .  1 9 8 5 ) ,  t h i s  c o u r t  

found t h a t  t h e  1983 amendment t o  s e c t i o n  775.021(4)  ". . . now 

c l e a r l y  e x p r e s s e s  l e g i s l a t i v e  i n t e n t . . . "  Inasmuch as s e c t i o n  

775 .021(4) ,  is unambiguous, t h e  r u l e  of l e n i t y  should  no t  be 

u t i l i z e d  t o  undercu t  t h a t  s t a t u t e .  A s  exp l a ined  i n  Albernaz:  

"Len i t y  t h u s  s e r v e s  o n l y  a s  a n  a i d  f o r  r e s o l v i n g  a n  ambigu i ty ;  it 

is n o t  used t o  b e g e t  one."  I d .  450 U.S. a t  342, 101 S.Ct.  a t  

Carawan exp l a ined :  "We f i n d  t h a t  ou r  own double  jeopardy 
c l a u s e  i n  a r t i c le  I ,  s e c t i o n  9 ,  F l o r i d a  C o n s t i t u t i o n ,  which h a s  
endured i n  t h i s  s ta te  wi th  o n l y  minor changes s i n c e  t h e  
c o n s t i t u t i o n  o f  1845, w a s  i n tended  t o  m i r ro r  t h i s  i n t e n t i o n  of 
t h o s e  who frame t h e  doub le  jeopardy c l a u s e  of t h e  F i f t h  
Amendement." Id .  a t  446. 



Carawan, a l s o  explained:  " I t  i s  presumed, however, t h a t  t h i s  

l e g i s l a t i v e  p r e r o g a t i v e  is not  exce rc i sed  by punishing t h e  same 

o f f e n s e  under more than  one s t a t u t o r y  p rov i s ion ,  s i n c e  t h e  

l e g i s l a t u r e  can ache ive  t h e  same r e s u l t  wi th  g r e a t e r  economy by 

merely inc reas ing  t h e  p e n a l t y  f o r  t h e  s i n g l e  under lying o f f ense . "  

Id. a t  446. Again, Albernaz, add res ses  t h i s  problem: "Congress 

cannot be expected t o  s p e c i f i c a l l y  address  each i s s u e  of 

s t a t u t o r y  c o n s t r u c t i o n  which a r i s e . "  Id .  445 U.S. a t  696, 100 

S.Ct. a t  1439. Hence, a s  noted i n  Albernaz, t h e  purpose of 

enac t ing  a  s t a t u t e  such a s  775.021(4),  is t o  circumvent t h e  

t e d i o u s  problem of address ing  each and every s p e c i f i c  c r i m i n a l  

s t a t u t e .  Furthermore, t h i s  c o u r t  explained:  "Unfor tunately ,  

comprehensive s ta tements  of i n t e n t  a r e  r a r e  because of our - 

i n c r e a s i n g l y  complex c r imina l  codes which a r e  c o n s t a n t l y  being 

changed, modified,  and amended, no t  under some master p lan ,  bu t  

i n  piecemeal fash ion .  " Carawan a t  446. Again, Albernaz 

addresses  t h i s  problem by expla in ing :  " A s  a  r e s u l t ,  i f  anything 

is t o  be assumed by congress iona l  s i l e n c e  on t h i s  p o i n t ,  it is 

t h a t  Congress was aware of t h e  Blockburger r u l e  and l e g i s l a t e d  

wi th  it i n  mind. I t  is no t  a  func t ion  of t h i s  Court t o  presume 

t h a t  'Congress was unaware of what it accomplished .... 1 I1 

[ c i t a t i o n s  omit ted] .  - Id .  450 U.S. a t  341-342, 101 S.Ct. a t  1143- 

1144. Moreover, s e c t i o n  775.021(4) was amended i n  1983. To 

p e t i t i o n e r ' s  knowledge, t h e r e  have n o t  been a  g r e a t  amount of 

s u b s t a n t i v e  s t a t u t e s  added t o  t h e  F lo r ida  c r i m i n a l  code. In any 

a event ,  t h i s  i s s u e  a lmost  always a r i s e s  i n  t h e  con tex t  of c r imina l  



s ta tu tes  that  were passed well before the Blockburger s tatute  was 

enacted. 

Carawan also charaterizes section 775.021(4), as a rule of 

statutory construction. While that  premise is t rue,  the fact  

that  th is  s tatute  is characterized as such, gives it no less  

credence based upon the premise that  t h i s  s ta tu te  clear ly defines 

the legis lat ive intent.  Of course, the "bottom line" of any 

double jeopardy issue is the legis lat ive intent.  

In Carawan, th i s  court noted: "Moreover, we have expl ici t ly  

recognized that the Blockburger t e s t  i t s e l f ,  as a rule of 

construction, w i l l  not prevail over actual intent ." Id. a t  447. 

Petitioner agrees with the l a t t e r  premise generally but 

vehemently disagrees with th i s  court ' s  interpretation of "actual 

intent". For example, as noted above, section 812.025, manifests 

a specific intent that only one conviction can be upheld. Other 

s tatutes  may manifest an actual intent that  the Blockburger rule 

w i l l  not be applied because the offenses are se t  out in 

degrees. Perhaps the legis lat ive history w i l l  indicate that  the 

lawmakers intended that  a certain offense not result  in dual 

convictions and penalties with another offense. Absence such 

considerations, however, the clear ,  unambiguous language of 

section 775.021(4) mus t  be applied. 

The l a t t e r  premise was alluded to  in Carawan, by the 

following: ". . . [mlultiple punishments are presumed t o  be 

authorized i n  the absence of a contrary legis lat ive intent or any 

reasonable basis for including that a contrary intent existed. " 

1 2  F.L.W. 447. Petitioner very much agrees that  multiple 



punishments are presumed t o  be a u t h o r i z e d  i n  t h e  absence  of  a 

c o n t r a r y  l e g i s l a t i v e  i n t e n t  based  upon t h e  g e n e r a l  Blockburger 

s t a t u t e .  But p e t i t i o n e r  t a k e s  i s s u e  wi th  t h e  conc lu s ion  t h a t  

m u l t i p l e  punishments cou ld  be d i s a l l owed  i f  t h e r e  is ". . .any 

r ea sonab l e  basis f o r  concluding t h a t  a c o n t r a r y  i n t e n t  e x i s t e d . "  

Id .  a t  447. Th i s  c o u r t  w i l l  n o t  n u l l i f y  l e g i s l a t i v e  acts  merely 

on t h e  grounds t h a t  the p o l i c y  of  t h e  wisdom of such a n  act  may 

seem u n p o l i t i c  o r  unwise. Hol ley  v. Adams, 238 So.2d 401, 405 

( F l a .  1970 ) .  Carawan u l t i m a t e l y  h e l d  t h a t  t h e  o f f e n s e s  of  

aggrava ted  b a t t e r y  and a t t emp ted  manslaughter  a d d r e s s  s e p a r a t e  

" e v i l s " .  Based on t h a t  i n t e r p r e t a t i o n ,  t h i s  c o u r t  concluded t h a t  

m u l t i p l e  punishments were no t  a u t h o r i z e d .  Y e t  i n  h i s  d i s s e n t ,  

J u s t i c e  Shaw, d i s a g r e e d  w i t h  such a conc lu s ion  by n o t i n g  t h a t  t h e  

p r imary  e v i l  of  aggrava ted  b a t t e r y  w a s  t o  pun i sh  one who i n f l i c t s  

p h y s i c a l  i n j u r y  on a v i c t i m  whi le  t h e  pr imary e v i l  of an  at temped 

homicide w a s  t h a t  it cou ld  i n f l i c t  d e a t h  and t h e r e  would n o t  be 

any requirement  t h a t  t h e  s t a te  had t o  prove p h y s i c a l  i n j u r y .  Id .  

a t  450. Th i s  d i sagreement  h i g h l i g h t s  t h e  basic problem 

unde r ly ing  Carawan; t h e r e  is no l o g i c a l  r e a son  why J u s t i c e  Shaw's 

i n t e r p r e t a t i o n  is any less v a l i d  t h a n  what w a s  set  f o r t h  i n  t h e  

m a j o r i t y  op in ion .  I n  f a c t ,  J u s t i c e  Shaw's p o s i t i o n  is s t r o n g e r  

because  i f  two c r i m i n a l  s t a t u t e s  each  have unique c r i m i n a l  

e lements ,  by d e f i n i t i o n  under s e c t i o n  775.021(4) ,  t h e y  are 

a d d r e s s i n g  s e p a r a t e  e v i l s .  Perhaps  t h i s  c o u r t  d i s a g r e e s  w i t h  t h e  

p o l i c y  of  s u b j e c t i n g  a n  accussed  t o  m u l t i p l e  punishment based 

upon aggrava ted  b a t t e r y  and a t t emp ted  manslaughter .  Y e t  i f  t h e  

a c r i m i n a l  s t a t u t e s  under c o n s i d e r a t i o n  are unambiguous on t h e i r  



face t o  the extent that  each has the unique element tha t  the 

other does not and there is nothing in the l eg i s l a t ive  h is tory  or 

wording of the s t a t u t e s  under consideration t o  the contrary, the 

judiciary should not subs t i tu te  i t s  opinion of reasonableness for 

tha t  of a leg is la ture .  Art. 11, $ 3,  Fla. Const. 

Reinforcing the premise that  Carawan could not be premised 

on a l eg i s l a t ive  in ten t ,  was the fact  that  the remedy was t o  

remand the cause back t o  the t r i a l  court t o  have that  court 

e i ther  vacate the attempted manslaughter or the aggravated 

bat tery conviction. I f  t h i s  issue is t r u l y  one of divining 

l eg i s l a t ive  in ten t ,  it would not be proper for the t r i a l  court t o  

make such an interpreta t ion.  Hence, i f  the t r i a l  court is 

compelled t o  e l ec t  which offense t o  vacate, such a decision w i l l  

ac tual ly  be a determination of the sufficiency of the evidence 

and not a double jeopardy issue. Such a d is t inc t ion  is crucial .  

The case a t  bar,  then, presents a question about the 

sufficiency of the evidence and not a double jeopardy issue.  Did 

the one ac t  of cut t ing the vict im's throat  const i tu te  an 

aggravated bat tery or attempted manslaughter or both under the 

evidence. In other words, t o  resolve t h i s  issue,  one must look 

t o  the evidence and not t o  the s t a t u t e s  which en ta i l s  the double 

jeopardy issue. 

Specif ical ly ,  is there competent, substant i a1  evidence by 

which the jury could determine tha t  in the a c t  of cut t ing the 

vict im's th roa t ,  the respondent had the intent  t o  commit an 

aggravated bat tery and the intent  t o  commit an attempted 

manslaughter. Respondent submits the jury could find tha t  the 



respondent  in tended  an  aggrava ted  b a t t e r y  and a t t empted  

homicide.  The f a c t  that  one stabs a person  on any p a r t  of that  

p e r s o n ' s  body w i t h  a k n i f e  would c o n s t i t u t e  an  aggrava ted  

b a t t e r y .  The f a c t  t h a t  respondent  d i d  it t o  the t h r o a t  and 

caused such a s e r i o u s  i n  j u ry  would, i n  a d d i t i o n ,  suppor t  t h e  

j u r y ' s  f i n d i n g  t h a t  respondent  a l s o  had t h e  i n t e n t  t o  commit an  

a t t empted  homicide.  

Even i f  t h i s  c o u r t  were t o  f i n d  t h e  evidence i n s u f f i c i e n t  t o  

suppor t  e i t h e r  t h e  aggrava ted  b a t t e r y  c o n v i c t i o n  o r  t h e  a t t empted  

manslaughter  c o n v i c t  i o n ,  p e t  it ione r  submits  t h a t  t h i s  i s s u e  w a s  

n o t  p r e se rved  f o r  a p p e l l a t e  review. A t  t h e  c l o s e  o f  t h e  s ta te ' s  

case, t h e  de fense  counse l  i n d i c a t e d  t h a t  t h e  s ta te  had m e t  t h e  

burden of p rov ing  agg rava t i ng  b a t t e r y  b u t  n o t  t h e  burden of 

a t t empted  p remedi ta ted  o r  a t t empted  second-degree murder. 

Defense counse l  a lso mainta ined t h a t  Count I1 ( t h e  a t t empted  

p remedi ta ted  murder cha rge )  had t o  be d i smissed  based upon double  

jeopardy ( R  7 2 ) .  These grounds were r e - r a i s e d  a t  t h e  c l o s e  of 

a l l  t h e  ev idence  ( R  211-212). I t  is ax iomat ic  t h a t  t h e  i s s u e  

t h a t  t h e  ev idence  is i n s u f f i c i e n t  must be p re se rved  f o r  a p p e l l a t e  

review by a s p e c i f i c  o b j e c t i o n  a t  t r i a l .  Es t r ada  v. S t a t e ,  400 

So.2d 562 ( F l a .  3d DCA 1981) ;  Johnson v. S t a t e ,  486 So.2d 657, 

658 ( F l a  . 4 t h  DCA 1986 ) . I n  t h e  absence of such an o b j e c t  i o n ,  

p e t i t i o n e r  submits  b o t h  c o n v i c t i o n s  and s e n t e n c e s  f o r  aggrava ted  

b a t t e r y  and a t t empted  manslaughter  should  be upheld .  



CONCLUSION 

WHEREFORE, petitioner requests this honorable court to 

vacate the decision of Barton v. State, 507 So.2d 638 (Fla. 5th 

DCA 1987), and remand this cause back to the trial court, so that 

the trial may enter judgments and sentences for both the 

attempted manslaughter and the aggravated battery offenses. 
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