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STATEMENT OF THE CASE AND FACTS 

R e s p o n d e n t  a c c e p t s  t h e  S t a t e m e n t  o f  t h e  C a s e  and  F a c t s  

as  p r e s e n t e d  by t h e  S t a t e  i n  i ts  P e t i t i o n e r ' s  B r i e f  o n  t h e  

Merits.  



SUFIEIARY OF THE ARGUMENT 

Respondent  a r g u e s  t h a t  t h e  F i f t h  D i s t r i c t  C o u r t  o f  

Appea l  was c o r r e c t  i n  r u l i n g  t h a t  one  of  two c o n v i c t i o n s ,  f o r  

a t t e m p t e d  m a n s l a u g h t e r  and a g g r a v a t e d  b a t t e r y ,  must  b e  r e v e r s e d  

when t h e  c o n v i c t i o n s  a r e  t h e  r e s u l t  o f  a  s i n g l e  a c t  on t h e  p a r t  

o f  Responden t .  T h i s  i s  t r u e ,  whe the r  one  a p p l i e s  t h e  i n t e n t  

a n a l y s i s  u sed  by  t h e  D i s t r i c t  C o u r t  i n  i t s  B a r t o n  o p i n i o n  o r  t h i s  

c o u r t ' s  a n a l y s i s  i n  Carawan v .  S t a t e ,  1 2  FLW 4 4 5  ( F l a .  Sep tember  

3 ,  1987)  . Respondent  a l s o  a r g u e s  t h a t  t h e  F i f t h  D i s t r i c t  C o u r t  

o f  Appea l  p r o p e r l y  r e v e r s e d  t h e  h i g h e r - d e g r e e  c o n v i c t i o n  i n  t h i s  

c a s e .  



POINT 

THE COURT OF APPEAL WAS CORRECT I N  
RULING THAT THE TWO CONVICTIONS I N  
THIS CASE WERE MUTUALLY EXCLUSIVE, 
AND REVERSING RESPONDENT 'S  CONVIC- 
TION FOR AGGRAVATED BATTERY. 

ARGUMENT 

I n  t h e  P e t i t i o n e r ' s  B r i e f  on t h e  Merits two p o i n t s  a re  

b e i n g  a r g u e d .  The f i r s t  i s  t h a t  b o t h  o f  R e s p o n d e n t ' s  c o n v i c -  

t i o n s ,  f o r  a t t e m p t e d  m a n s l a u g h t e r  and a g g r a v a t e d  b a t t e r y  s h o u l d  

h a v e  b e e n  a f f i r m e d  b y  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l .  The 

s e c o n d  a r g u m e n t  is  t h a t  t h e  C o u r t  o f  A p p e a l  r e v e r s e d  t h e  wrong 

c o n v i c t i o n .  

P e t i t i o n e r  f i r s t  a r g u e s  t h a t  B a r t o n  v .  S t a t e ,  507 So.2d 

6 3 8  ( F l a .  5 t h  DCA 1 9 8 7 )  , is  n o t  a n  o p i n i o n  b a s e d  on  d o u b l e  

j e o p a r d y  p r i n c i p l e s .  The C o u r t  o f  A p p e a l  seems t o  h a v e  r e c o g -  

n i z e d  t h i s  i n  t h e  B a r t o n  o p i n i o n  b y  w r i t i n g :  

"However ,  t h e  i n s t a n t  case d o e s  n o t  
t r u l y  i n v o l v e  d o u b l e  j e o p a r d y ,  b u t ,  
r a t h e r  , m u t u a l l y  e x c l u s i v e  c o n v i c -  
t i o n s  .I1 

R e s p o n d e n t  d i s a g r e e s ,  h o w e v e r ,  w i t h  P e t i t i o n e r ' s  a s s e r t i o n  t h a t  

t h e  i s s u e  i n  t h i s  c a s e  is s u f f i c i e n c y  o f  t h e  e v i d e n c e .  The i s s u e  

is  j u s t  w h a t  t h e  A p p e a l  C o u r t  w r o t e  t h a t  i t  was, m u t u a l l y  e x c l u -  

s i v e  c o n v i c t i o n s .  

P e t i t i o n e r  a r g u e s  t h a t  t h e  B a r t o n  a n a l y s i s  is i n  e r r o r ,  

b a s e d  on t h e  law c o n c e r n i n g  i n c o n s i s t e n t  v e r d i c t s  and t h e  t h e o r y  

o f  j u r y  p a r d o n ,  F i r s t ,  t h e  s i t u a t i o n  i n  t h i s  case is  d i f f e r e n t  

f r o m  t h a t  i n  McKee v ,  S t a t e ,  450 So.2d 563 ( F l a .  3d DCA 1 9 8 4 ) .  



a I n  McKee, t h e  d e f e n d a n t  a r g u e d  t h a t  s i n c e  h e  was f o u n d  n o t  g u i l t y  

o f  a t t e m p t e d  s e c o n d - d e g r e e  m u r d e r ,  h e  c o u l d  n o t  b e  f o u n d  g u i l t y  

o f  p o s s e s s i o n  o f  a f i r e a r m  d u r i n g  t h e  c o m m i s s i o n  o f  t h a t  f e l o n y .  

I n  t h i s  case is  t h e  o p p o s i t e .  I n s t e a d  o f  h a v i n g  a c o n v i c t i o n  

w h i c h  is r e l i a n t  on a crime w h i c h  R e s p o n d e n t  was a c q u i t t e d  o f ,  

t h e r e  a r e  two c o n v i c t i o n s  w h i c h ,  l o g i c a l l y  and l e g a l l y ,  a re  

m u t u a l l y  e x c l u s i v e .  T h i s  is  n o t  a c a s e  i n  w h i c h  R e s p o n d e n t  

s o u g h t  t o  h a v e  h i s  c a k e  and e a t  i t  t o o  a t  t r i a l .  R e s p o n d e n t  

a r g u e d  t h r o u g h o u t  h i s  t r i a l  t h a t  b o t h  o f  t h e  c h a r g e s  t h i s  case is 

c o n c e r n e d  w i t h  c o u l d  n o t  b e  a l l o w e d  t o  s t a n d .  R e s p o n d e n t  is n o t  

c o m p l a i n i n g  a f  t e r  b e i n g  f o u n d  g u i l t y  o f  a l e s s e r - i n c l u d e d  

o f f e n s e .  The lesser  i n  t h i s  case i n v o l v e d  t h e  same e l e m e n t  o f  

i n t e n t  t o  k i l l  as d i d  t h e  o r i g i n a l  c h a r g e .  The R e s p o n d e n t  h e r e  • d i d  n o t  r e c e i v e ,  as d i d  t h e  d e f e n d a n t  i n  McKee, " t h e  b e n e f i t s  o f  

t h e  j u r y  c o n s i d e r i n g  and w e i g h i n g  t h e  e v i d e n c e  a g a i n s t  t h e  

d e f e n d a n t  on e a c h  c o u n t  ...". T h e r e  c a n  b e  n o  s u c h  b e n e f i t  i f ,  

as h e r e ,  t h e r e  s h o u l d  n e v e r  h a v e  b e e n  two c o u n t s  i n  t h e  f i r s t  

p l a c e .  

The same b a s i c  r e a s o n i n g  a p p l i e s  t o  P e t i t i o n e r ' s  

a r g u m e n t  t h a t  t h e  d e c i s i o n  i n  B a r t o n  is u n d e r c u t  b y  t h e  c o n c e p t  

o f  j u r y  p a r d o n .  I t  is t r u e  t h a t  t h i s  c o u r t  r e c o g n i z e d  t h e  j u r y  

p a r d o n  i n  S t a t e  v .  A b r e a u ,  3 6 3  So.2d 1 0 6 3  ( F l a .  1 9 7 8 )  . Even i f  

o n e  c o n c l u d e s  t h a t  t h e  j u r y  i n  t h i s  c a s e  e x e r c i s e d  i t s  p a r d o n  

power b y  f i n d i n g  R e s p o n d e n t  g u i l t y  o f  a t t e m p t e d  m a n s l a u g h t e r  

i n s t e a d  o f  a t t e m p t e d  f  i r s t - d e g r e e  m u r d e r ,  P e t i t i o n e r  I s  r e a s o n i n g  

a d o e s  n o t  h o l d  u p .  The b a s i s  f o r  t h e  B a r t o n  d e c i s i o n  was t h e  

d i f f e r e n c e  i n  t h e  i n t e n t  e l e m e n t s  b e t w e e n  h o m i c i d e  and b a t t e r y .  



T h i s  d i f f e r e n c e  e x i s t s  be tween  any  homic ide  o r  a t t e m p t e d  homic ide  

c h a r g e  and any  b a t t e r y  c h a r g e .  The f a c t  t h a t  Respondent  was 

found g u i l t y  o f  a l e s s e r - a t t e m p t e d  homic ide  crime t h a n  he  was 

c h a r g e d  w i t h ,  h a s  no e f f e c t  w h a t s o e v e r  on t h e  D i s t r i c t  C o u r t ' s  

r a t i o n a l e .  The D i s t r i c t  C o u r t  's  r e a s o n i n g  would b e  d i s p o s i t i v e  

r e g a r d l e s s  o f  which homic ide  and which  b a t t e r y  c h a r g e  a  d e f e n d a n t  

was c o n v i c t e d  o f .  

Respondent  now t u r n s  t o  t h e  e f f e c t  o f  t h i s  c o u r t ' s  

d e c i s i o n  i n  Carawan v .  S t a t e ,  1 2  FLW 445 ( F l a .  Sep tember  3 ,  

1987)  , on t h e  c a s e  a t  b a r .  S i g n i f i c a n t l y ,  Carawan was c o n v i c t e d  

of  t h e  same two c h a r g e s  a s  was Responden t ,  a t t e m p t e d  m a n s l a u g h t e r  

and a g g r a v a t e d  b a t t e r y .  T h i s  c o u r t ,  b a s i n g  i t s  d e c i s i o n  on 

s t a t u t o r y  c o n s t r u c t i o n  and t h e  s o  c a l l e d  " r u l e  o f  l e n i t y " ,  • F l o r i d a  S t a t u t e s ,  S e c t i o n  775.02 (1) (1985)  , h e l d  t h a t  s i n c e  

a g g r a v a t e d  b a t t e r y  and a t t e m p t e d  m a n s l a u g h t e r  a r e  e s s e n t i a l l y  t h e  

same e v i l ,  when t h e  two c h a r g e s  a r i s e  f rom a  s i n g l e  u n d e r l y i n g  

a c t ,  t h e  l e g i s l a t u r e  c o u l d  n o t  have  i n t e n d e d  m u l t i p l e  p u n i s h -  

men t s .  Whi le  Carawan is more f i r m l y  based  i n  l e g a l  p r i n c i p l e s  

t h a n  is  t h e  more l o g i c a l l y  based  d e c i s i o n  o f  t h e  C o u r t  o f  A p p e a l ,  

i t  is s t i l l  c o n t r o l l i n g  i n  t h i s  c a s e .  Responden t  would a r g u e  

t h a t  t h e  r e a s o n i n g  o f  t h e  D i s t r i c t  C o u r t  p r o v i d e s  a  p e r f e c t l y  

v a l i d  b a s i s  f o r  r e v e r s i n g  one  o f  R e s p o n d e n t ' s  c o n v i c t i o n s .  I f  

t h i s  c o u r t  d i s a g r e e s ,  however ,  one  o f  t h e  c o n v i c t i o n s  must  

n o n e t h e l e s s  b e  r e v e r s e d  unde r  t h i s  c o u r t  's  d e c i s i o n  i n  Carawan.  

P e t i t i o n e r  a r g u e s  t h a t  t h i s  c o u r t  m i s a p p l i e d  t h e  " r u l e  o f  l e n i t y "  

i n  i t s  Carawan o p i n i o n .  Respondent  m e r e l y  a s k s  t h i s  c o u r t  t o  

f o l l o w  i t s  own w e l l - r e a s o n e d  d e c i s i o n  i n  Carawan.  



The f i n a l  a rgument  made by P e t i t i o n e r  i n  i ts  b r i e f  on 

t h e  merits is t h a t  t h i s  case p r e s e n t s  n o t h i n g  more t h a n  a  

s u f f i c i e n c y  o f  t h e  e v i d e n c e  i s s u e .  P e t i t i o n e r  f r a m e s  t h i s  i s s u e  

as  f o l l o w s  "Did one  ac t  o f  c u t t i n g  t h e  v i c t i m ' s  t h r o a t  c o n s t i t u t e  

an  a g g r a v a t e d  b a t t e r y  o r  a t t e m p t e d  m a n s l a u g h t e r  o r  b o t h  unde r  t h e  

e v i d e n c e "  ( P e t i t i o n e r ' s  B r i e f  on t h e  Merits,  p a g e  1 7 )  . 
Respondent  r e s p e c t f u l l y  d i s a g r e e s  w i t h  t h i s  c h a r a c t e r i z a t i o n  o f  

t h e  q u e s t i o n  t h i s  a p p e a l  d e a l s  w i t h .  More p r o p e r l y ,  t h e  i s s u e  as  

t h e  D i s t r i c t  C o u r t  r e a l i z e d ,  was: Could one a c t  o f  c u t t i n g  t h e  

v i c t i m ' s  t h r o a t  r e s u l t  i n  c o n v i c t i o n s  f o r  b o t h  a g g r a v a t e d  b a t t e r y  

and a t t e m p t e d  m a n s l a u g h t e r  unde r  t h e  law. T h i s  is n o t  a  q u e s t i o n  

t o  b e  r e s o l v e d  by l o o k i n g  a t  t h e  e v i d e n c e .  I t  is a  q u e s t i o n  t o  

b e  r e s o l v e d  i n  t h e  way t h e  D i s t r i c t  C o u r t  d i d  i n  t h i s  case and 

t h i s  c o u r t  d i d  i n  Carawan,  by l o o k i n g  a t  t h e  l aw  and a p p l y i n g  

l o g i c  t o  a n  i n t e r p r e t a t i o n  o f  t h a t  law. 

T h i s  b e i n g  t h e  c a s e ,  Responden t  d o e s  n o t  f e e l  it is 

incumbent  upon him t o  a r g u e  w i t h  P e t i t i o n e r ' s  a s s e r t i o n  t h a t  t h e  

f a c t s  s u p p o r t  b o t h  c o n v i c t i o n s  i n  t h i s  c a s e .  Respondent  w i l l  

s t a t e  however ,  t h a t  a  s i n g l e  ac t  c a n  n o t  b e  e x p l a i n e d  by two 

c o n t r a d i c t o r y  i n t e n t s .  T h e r e  is no merit  t o  P e t i t i o n e r ' s  a r g u -  

ment t h a t  s t a b b i n g  someone i n  any  p a r t  o f  t h e  body is  a g g r a v a t e d  

b a t t e r y ,  w h i l e  s t a b b i n g  someone i n  t h e  t h r o a t  is b o t h  a g g r a v a t e d  

b a t t e r y  and a t t e m p t e d  homic ide .  Because  t h i s  case d o e s  n o t  

p r e s e n t  a  e v i d e n t i a r y  i s s u e ,  l a c k  o f  s u c h  an  o b j e c t i o n  a t  t r i a l  

d o e s  n o t h i n g  toward  weakening o r  d e f e a t i n g  t h i s  a p p e a l .  

Respondent  f i n a l l y  comes t o  what  may b e  t h e  mos t  

d i f f i c u l t  i s s u e  i n  t h i s  c a s e ,  s p e c i f i c a l l y ,  g i v e n  t h a t  b o t h  



a c o n v i c t i o n s  c a n  n o t  s t a n d ,  which one s h o u l d  b e  r e v e r s e d .  The 

D i s t r i c t  C o u r t  r e v e r s e d  t h e  a g g r a v a t e d  b a t t e r y ,  which was t h e  

h i g h e r - d e g r e e  c o n v i c t i o n s ,  on t h e  b a s i s  o f  A l l i s o n  v .  Mavo, 29 

So.2d 750 ( F l a .  1947)  . A d m i t t e d l y ,  t h e  c o n n e c t i o n  be tween  

A l l i s o n  and t h e  c a s e  a t  b a r  is  n o t  a n  o b v i o u s  o n e .  A l l i s o n  was a  

g e n e r a l  v e r d i c t  c a s e  i n  which t h e  d e f e n d a n t  was found g u i l t y  o f  

two " r e p u g n a n t "  crimes. T h i s  c o u r t  h e l d  t h a t  t h e  two c o n v i c t i o n s  

c o u l d  n o t  b e  s u s t a i n e d ,  and on t h e  b a s i s  o f  a rgumen t s  made by t h e  

p e t i t i o n e r ,  h e l d  t h a t  t h e  s e n t e n c e  imposed c o u l d  n o t  b e  g r e a t e r  

t h a n  t h a t  a v a i l a b l e  f o r  t h e  lesser-crime, and o r d e r e d  t h e  p e t i -  

t i o n e r  r e l e a s e d  p u r s u a n t  t o  h a b e a s  c o r p u s .  Whi l e  A l l i s o n  d e a l t  

w i t h  a  g e n e r a l  v e r d i c t ,  it h a s  n o t  been  o v e r r u l e d  o r  l i m i t e d  i n  

t h e  y e a r s  s i n c e  t h e  d e c i s i o n  was r e n d e r e d .  A s  n o t e d  by t h e  

P e t i t i o n e r ,  B a r t o n  c i t e s  two o t h e r  c a s e s  f rom t h i s  c o u r t  i n  which 

a  h i g h e r  c o n v i c t i o n  was s t r u c k  a s  a  r e s u l t  o f  d o u b l e  j e o p a r d y  o r  

i n c o n s i s t e n t  v e r d i c t s .  T h e r e  c a s e s  a r e  M ahaun  v .  S t a t e ,  377 

So.2d 1 1 5 8  ( F l a .  1 9 7 9 ) ,  and Redondo v .  S t a t e ,  403 So.2d 954 ( F l a .  

1981)  . P e t i t i o n e r  a r g u e s  t h a t  t h e s e  c a s e s  d o  n o t  a p p l y  t o  t h e  

c a s e  a t  b a r ,  b u t  t h a t  P i t t s  v .  S t a t e ,  452 So.2d 542 ( F l a .  19831 ,  

d o e s .  P i t t s  is e a s i l y  d i s t i n g u i s h e d  f rom t h i s  c a s e .  P i t t s  

acknowledged t h a t  a  c o n v i c t i o n  may b e  r e v e r s e d  on t h e  b a s i s  o f  

i n c o n s i s t e n t  v e r d i c t s .  T h i s  c o u r t  d i d  n o t  r e v e r s e  one  o f  t h e  

c o n v i c t i o n s  i n  P i t t s  b e c a u s e  t h e  j u r y  i n s t r u c t i o n s  i n  t h a t  c a s e  

made i t  c l e a r  t h a t  an a c q u i t t a l  on an  a g g r a v a t e d  b a t t e r y  d i d  n o t  

p r e c l u d e  a  c o n v i c t i o n  f o r  p o s s e s s i o n  o f  a  f i r e a r m  i n  t h e  commis- 

s i o n  o f  a  f e l o n y .  I n  i n s t r u c t i n g  t h e  j u r y  on t h e  f i r e a r m  c h a r g e ,  

t h e  t r i a l  judge  i n  t h e  P i t t s  c a s e  made it c l e a r  t h a t  a p p e l l a n t  



c o u l d  b e  c o n v i c t e d  of  t h e  f i r e a r m  c h a r g e  i f  he d i s p l a y e d  t h e  gun  

w h i l e  a t t e m p t i n g  t o  commit an a g g r a v a t e d  b a t t e r y .  Thus ,  w h i l e  

t h e  j u r y  found P i t t s  n o t  g u i l t y  o f  a g g r a v a t e d  b a t t e r y ,  t h e  g u i l t y  

v e r d i c t  was n o t  i n c o n s i s t e n t  b e c a u s e  t h e  j u r y  may have  found t h a t  

P i t t s  a t t e m p t e d  t o  commit an a g g r a v a t e d  b a t t e r y .  

T h e  P i t t g  r e a s o n i n g  d o e s  n o t  a p p l y  t o  t h i s  c a s e .  A s  

t h e  D i s t r i c t  C o u r t  p o i n t e d  o u t  t h e  j u r y  v e r d i c t  i n  t h i s  c a s e  d i d  

i n d i c a t e  an a c q u i t t a l  b e c a u s e  i f  a p p e l l a n t  had t h e  i n t e n t  t o  k i l l  

he  c o u l d  n o t  b e  g u i l t y  o f  a g g r a v a t e d  b a t t e r y .  The b a t t e r y  

e l e m e n t s  o f  i n t e n t  t o  harm o r  c a u s e  b o d i l y  i n j u r y  a r e  m u t u a l l y  

e x c l u s i v e  of  t h e  a t t e m p t e d  m a n s l a u g h t e r  e l e m e n t  o f  i n t e n t  t o  

k i l l .  

I t  is  t r u e  t h a t  t h i s  c o u r t  and o t h e r  F l o r i d a  c o u r t s  i n  

d o u b l e  j e o p a r d y  c a s e s ,  have  o f t e n  r e v e r s e d  a  lower  d e g r e e  c o n v i c -  

t i o n  and a f f i r m e d  a  h i g h e r .  No d e c i s i o n  sets f o r t h  t h i s  p r a c t i c e  

a s  a  ha rd  and f a s t  r u l e .  I n  Carawan,  t h i s  c o u r t  l e f t  i t  t o  t h e  

t r i a l  j udge  t o  d e t e r m i n e  which c o n v i c t i o n  s h o u l d  b e  r e v e r s e d .  

The F i f t h  D i s t r i c t  C o u r t  o f  Appea l  i n  an a s  y e t  u n r e p o r t e d  

d e c i s i o n ,  Blankensh iw v .  S t a t e ,  ( F l a .  5 t h  DCA, C a s e  No. 86-832, 

December 3 ,  1 9 8 7 ) ,  s p l i t  t h r e e  t o  t h r e e  on whe the r  t o  a f f i r m  t h e  

h i g h e r  c o n v i c t i o n  o r  l e a v e  t h e  d e c i s i o n  t o  t h e  t r i a l  c o u r t  a s  i n  

Carawan. The u n u s u a l  a s p e c t  o f  B l a n k e n s m  was t h a t  t h e  

a p p e l l a n t  r e c e i v e d  a  l o n g e r  s e n t e n c e  on t h e  l o w e r - d e g r e e  crime. 

The B lankensh iw  o p i n i o n  is  h e l p f u l  o n l y  a s  a  s o u r c e  o f  c a s e  l aw  

on t h i s  i s s u e .  

F i n a l l y ,  on t h e  i s s u e  o f  which c o n v i c t i o n  t o  r e v e r s e ,  

Respondent  w i l l  ment ion  a  f a c t u a l  m a t t e r .  I t  must  b e  bo rn  i n  



mind t h a t  Respondent  is n o t  c o n c e d i n g  t h a t  t h e  i s s u e  of  whe the r  a  

c o n v i c t i o n  s h o u l d  b e  r e v e r s e d  is an  e v i d e n t i a r y  o n e .  Two t r i a l  

w i t n e s s e s  h e a r d  Respondent  s a y ,  on two o c c a s i o n s  a f t e r  s t a b b i n g  

t h e  v i c t i m ,  t h a t  he  i n t e n d e d  t o  k i l l  t h e  v i c t i m .  T h i s  l e n d s  some 

v a l i d i t y  t o  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  on which  c o n v i c t i o n  t o  

s t r i k e .  Respondent  a s k s  t h i s  c o u r t  t o  a££ i r m  t h e  d e c i s i o n  o f  t h e  

D i s t r i c t  C o u r t ,  b o t h  i n  s t r i k i n g  one  c o n v i c t i o n ,  and i n  s t r i k i n g  

t h e  h i g h e r  o f  t h e  two. 
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BASED UPON t h e  a r g u m e n t  made and a u t h o r i t y  c i t e d  
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