
ARDEN 

v. 

I N  THE 

MERCKLE , 
P e t  it ioner, 

STATE OF FLORIDA, 

R e s p o n d e n t .  

SUPREME COURT 

c \ J  

OF FLORIDA 

C a s e  No.  7 0  

REVIEW OF THE DECISION OF THE D I S T R I C T  COURT 
OF APPEAL, SECOND D I S T R I C T  

STATE O F  FLORIDA 

BRIEF OF RESPONDENT ON JURISDICTION 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

GARY 0. WELCH 
A s s i s t a n t  A t t o r n e y  G e n e r a l  

1313 T a m p a  S t ree t ,  S u i t e  8 0 4  
P a r k  T r a m m e l 1  B u i l d i n g  

T a m p a , F l o r  ida 3 3 6 0 2  
( 8 1 3 )  2 7 2 - 2 6 7 0  

COUNSEL FOR RESPONDENT 



TABLE OF CONTENTS 

SUMMARY OF THE ARGUMENT 

ARGUMENT 

I S S U E  : 

PAGE NO. 

1 

2 

2 

THERE IS NO CONFLICT BETWEEN THE INSTANT 
OPINION AND THAT OF OTHER FLORIDA APPELLATE 
COURTS. 

CONCLUSION 

CERTIFICATE OF SERVICE 



TABLE OF CITATIONS 

PAGE NO. 

J e n k i n s  v .  S t a t e ,  
385  So.2d 1356 ( F l a .  1980)  

T i b b s  v .  S t a t e ,  
397 So.2d 1120 ( F l a .  1981)  

Wi l son  v .  S o u t h e r n  B e l l  T e l e p h o n e  and T e l e q r a p h  Co., 
327 So.2d 220 ( F l a .  1976  

OTHER AUTHORITIES : 

A r t i c l e  V, S e c t i o n  3  ( b )  ( 3 ) ,  F l o r i d a  C o n s t i t u t i o n  

R u l e  9 .030 ( A )  ( 2 )  ( a )  ( i v )  , F l a .  R. App. P. 



SUMMARY OF THE ARGUMENT 

The standard applied by the finder of fac t  and the standard 

applied by a reviewing appellate court are d i s t i n c t .  A s  such, 

the pe t i t i one r ' s  posi t  ion tha t  the appellate court has created 

conf l ic t  by not applying the standard for the finder of fac t  on 

appeal is erroneous. 



ARGUMENT 

ISSUE 

THERE I S  NO CONFLICT BETWEEN THE INSTANT 
OPINION AND THAT OF OTHER FLORIDA APPELLATE 
COURTS. 

Art ic le  V, S e c t i o n  3 ( b )  ( 3 ) ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n  and  

R u l e  9 .030 ( A )  ( 2 )  ( a )  ( i v )  , F l o r i d a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e  

p r o v i d e s  f o r  d i s c r e t i o n a r y  j u r  i s d i c t  i o n  i n  t h i s  c o u r t  where  t h e  

d e c i s i o n  o f  a Dis t r ic t  C o u r t  o f  Appea l  e x p r e s s l y  and  d i r e c t l y  

c o n f l i c t s  w i t h  a d e c i s i o n  o f  a n o t h e r  Distr ic t  C o u r t  o n  t h e  same 

q u e s t i o n  o f  law. To b e  " e x p r e s s l y "  i n  c o n f l i c t  t h e r e  must  b e  a 

c o n f l i c t  o f  d e c i s i o n s .  J e n k i n s  v .  S t a t e ,  385  So.2d 1356 a t  1359 

( F l a .  1 9 8 0 ) .  P e t i t i o n e r  s u b m i t s  t h a t  t h i s  C o u r t ' s  h o l d i n g  i n  

J e n k i n s  r e q u i r e s  t h a t  t h e r e  b e  a c o n f l i c t  i n  t h e  t e x t  o f  t h e  

o p i n i o n s .  The " d i r e c t "  r e q u i r e m e n t  e x c l u d e s  t h o s e  cases which 

a r e  d i s t i n g u i s h a b l e  by o p e r a t i v e  f a c t s .  S e e  Wi l son  v .  S o u t h e r n  

B e l l  T e l e p h o n e  and  T e l e g r a p h  Co.,  327 So .2d  220  ( F l a .  1 9 7 6 ) .  

The p e t i t i o n e r  c i t es  to t h e  cases which  announce  t h e  

s t a n d a r d  by which  c i r c u m s t a n t i a l  e v i d e n c e  is judged  to  b e  

s u f f i c i e n t  by t h e  f i n d e r  o f  f a c t .  T h e r e  is n o t h i n g  i n  t h e  

o p i n i o n  which s t a t e s  t h a t  t h i s  was n o t  t h e  s t a n d a r d  a p p l i e d  and 

i n s t r u c t e d  be low.  P e t i t i o n e r  s u g g e s t s  t h a t  t h e  c i r c u m s t a n t i a l  

e v i d e n c e  s t a n d a r d  is what s h o u l d  b e  a p p l i e d  o n  a p p e a l .  T h i s  is 

i n c o r r e c t  and t h e r e  is n o  c o n f l i c t  o n  t h i s  p o i n t .  A s  a g e n e r a l  

r u l e ,  a p p e l l a t e  c o u r t s  are n o t  to  r ewe igh  t h e  e v i d e n c e  and  

i n t e r p o s e  t h e m s e l v e s  as  t h e  f i n d e r  o f  f a c t .  The  p r o p e r  role o f  

t h e  a p p e l l a t e  c o u r t  is to  m e r e l y  r e v i e w  t h e  e v i d e n c e  f o r  l e g a l  



s u f f i c i e n c y .  T i b b s  v .  S t a t e ,  397 So.2d 1120 ( F l a .  1981). T h i s  

is e x a c t l y  what  was done.  S l i p  o p i n i o n  a t  p a g e  3 .  



CONCLUSION 

T h e r e  is n o  c o n f l i c t  o n  t h e  s u f f i c i e n c y  o f  e v i d e n c e  i s s u e  

and t h i s  C o u r t  s h o u l d  r e f r a i n  f r o m  e x e r c i s i n g  j u r i s d i c t i o n .  
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