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STATEMENT OF THE CASE AND FACTS 

On J u l y  17,  1985, t h e  Grand Ju ry  f o r  t h e  T h i r t e e n t h  J u d i c i a l  

C i r c u i t  of t h e  S t a t e  of F l o r i d a ,  i n  and f o r  Hi l lsborough County, 

r e tu rned  a  s ix-count  ind ic tment  a g a i n s t  t h e  P e t i t i o n e r  and Co- 

Defendants,  Howard L .Gar re t t  and Richard P. Hope ( R .  23-27). The 

f i r s t  f ou r  ( 4 )  coun t s  charged t h e  P e t i t i o n e r  wi th  b r i b e r y  ( F l a . S t a t . ,  

S 838.015 (1) ) , unlawful compensation ( F l a . S t a t .  S 838.016(2) ) , 

e x t o r t i o n  by S t a t e  o f f i c e r  ( F l a . S t a t . ,  S 839.11) ,  and misbehavior 

i n  o f f i c e  ( F l a . S t a t . ,  S 775.01) ( R .  23-27). 

The P e t i t i o n e r  and h i s  two ( 2 )  co-defendants went t o  t r i a l  on 

August 25, 1985 (R.  479).  

On September 8 ,  1985, t h e  j u ry  r e tu rned  v e r d i c t s  of g u i l t y  on 

@ t h e  s i x  ( 6 )  coun t s  t h a t  P e t i t i o n e r  and h i sco-defendants  were t r i e d  

f o r .  

The presumptive,  recommended and c o r r e c t  sen tence  f o r  P e t i t i o n e r  

under t h e  Sentencing Guide l ines  was "any non-s ta te  p r i s o n  sanc t ion" .  

On October 11, 1985, t h e  t r i a l  judge depar ted  from t h e  Sentencing 

Guide l ines  and e n t e r e d  judgments a g a i n s t  t h e  P e t i t i o n e r  and sentenced 

him t o  s e r v e  a  f i v e  (5 )  yea r  p r i s o n  term and a s s e s s e d  a  f i n e  of 

Twelve Thousand ($12,000.00) D o l l a r s  a g a i n s t  t h e  P e t i t i o n e r  ( R .  240, 

2 4 1 ) .  

T h e r e a f t e r ,  P e t i t i o n e r  and h i s  two ( 2 )  co-defendants t ime ly  

f i l e d  Not ices  of Appeal t o  t h e  Second D i s t r i c t  Court  of  Appeal (R .  226) .  

Two of t h e  i s s u e s  r a i s e d  on appea l  by t h e  P e t i t i o n e r  were t h e  

l e g a l  s u f f i c i e n c y  of  t h e  c i r c u m s t a n t i a l  evidence ( t h e  S t a t e ' s  c a s e  

was p r e d i c a t e d  e n t i r e l y  on c i r c u m s t a n t i a l  evidence)  and t h e  t r i a l  

judge ' s  d e p a r t u r e  from t h e  Sentencing Guide l ines .  



On May 15,  1987, t h e  D i s t r i c t  Court  rendered i t s  op in ion  a f -  

f i rming  t h e  judgments and sen tences  of t h e  lower c o u r t  a s  t o  P e t i -  

t i o n e r ,  b u t  r eve r sed  t h e  judgment and sen tence  of co-defendant,  

G a r r e t t ,  because of  t h e  i n s u f f i c i e n c y  of  t h e  c i r c u m s t a n t i a l  evidence.  

S t a t e  v. G a r r e t t ,  No. 85-2398, (2nd DCA, May 1 4 ,  1987) .  

However, t h e  D i s t r i c t  Court  c e r t i f i e d  a  q u e s t i o n  p e r t a i n i n g  t o  

one of t h e  reasons  given by t h e  t r i a l  judge f o r  d e p a r t i n g  from t h e  

sen tenc ing  g u i d e l i n e s  t o  t h i s  Honorable Court  due t o  t h e  f a c t  t h a t  

t h e  D i s t r i c t  Court  deemed t h e  s a i d  ques t ion  t o  be of  g r e a t  p u b l i c  

importance. 



SUMMARY OF ARGUMENT 

W e  submit  t h a t  t h e  q u e s t i o n  c e r t i f i e d  t o  t h i s  Honorable C o u r t  

by t h e  D i s t r i c t  C o u r t  s h o u l d  be  answered i n  t h e  n e g a t i v e  because  t h e  

f a c t o r s  c o n t a i n e d  t h e r e i n  do  n o t ,  and s h o u l d  n o t ,  c o n s t i t u t e  clear 

and c o n v i n c i n g  r e a s o n s  f o r  d e p a r t i n g  from t h e  S e n t e n c i n g  G u i d e l i n e s  

s i n c e  t h o s e  f a c t o r s  are a n t t i n h e r e n t  componene o f  t h e  o f f e n s e  o f  

b r i b e r y  and a r e  a l r e a d y  b u i l t  i n t o  t h e  G u i d e l i n e  r ange .  

The lower  c o u r t  e r r o n e o u s l y  a p p l i e d  an  i n c o r r e c t  r u l e  r e g a r d i n g  

t h e  c o u r t ' s  o b l i g a t i o n  when r e v i e w i n g  t h e  s u f f i c i e n c y  of  c i r c u m s t a n t i a l  

e v i d e n c e .  The lower  c o u r t  h e l d  t h a t  it c o u l d  r e v i e w  t h e  e v i d e n c e  

o n l y  t o  d e t e r m i n e  i f  t h e r e  w a s  l e g a l l y  s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  

t h e  j u r y ' s  v e r d i c t ,  when, i n  f a c t ,  t h e  c o u r t  s h o u l d  have a p p l i e d  t h e  

w e l l  e s t a b l i s h e d  r u l e  t h a t  w a s  s t a t e d  by t h i s  Honorable Cour t  i n  

McArthur v. S t a t e ,  351 So.2d 972 and t h e  T h i r d  D i s t r i c t  C o u r t  o f  

Appeal  i n  Fowler  v .  S t a t e ,  ( 1 9 8 6 ) ,  492 So.2d 1344. 



I s sue  I 

( C E R T I F I E D  QUESTION) 

WHETHER A C I R C U I T  JUDGE'S  CONDUCT I N  ACCEPTING 
A BRIBE AND THE ATTENDANT IMPACT OF SUCH CON- 
DUCT ON SOCIETAL VALUES AND THE DESTRUCTION OF 
CONFIDENCE OF THE PUBLIC I N  THE ADMINISTRATION 
OF J U S T I C E  CONSTITUTE CLEAR AND CONVINCING 
REASONS FOR DEPARTING FROM THE RECOMMENDED 
GUIDELINES SENTENCE? 

I s sue  I1 

WHETHER THE DECISION SOUGHT TO BE REVIEWED CON- 
F L I C T S  DIRECTLY AND EXPRESSLY WITH A DECISION 
OF ANOTHER D I S T R I C T  COURT AND/OR OF T H I S  COURT? 



ARGUMENT 

I s s u e  I 

(CERTIFIED QUESTION) 

WHETHER A CIRCUIT JUDGE'S CONDUCT I N  ACCEPTING 
A BRIBE AND THE ATTENDANT IMPACT OF SUCH CON- 
DUCT ON SOCIETAL VALUES AND THE DESTRUCTION OF 
CONFIDENCE OF THE PUBLIC I N  THE ADMINISTRATION 
OF JUSTICE CONSTITUTE CLEAR AND CONVINCING 
REASONS FOR DEPARTING FROM THE RECOMMENDED 
GUIDELINES SENTENCE ? 

The P e t i t i o n e r  was conv i c t ed  of the o f f e n s e  o f  b r i b e r y  under  

S e c t i o n  838.015 o f  t h e  F l o r i d a  S t a t u t e s .  B r ibe ry ,  a s  d e f i n e d  i n  

S e c t i o n  838.015, by i t s  ve ry  d e f i n i t i o n ,  d e a l s  w i t h  a  p u b l i c  s e r v a n t  

who i s  invo lved  i n  t h e  performance o f  a  p u b l i c  du ty .  

I n  State v.  Mi sch l e r ,  ( F l a .  1986 ) ,  488 So.2d 523-525, t h i s  

Honorable Cour t  h e l d  t h a t  f a c t o r s  a l r e a d y  t aken  i n t o  accoun t  i n  

c a l c u l a t i n g  t h e  G u i d e l i n e s 1  s en t ence  can  never  suppo r t  a  d e p a r t u r e .  

C i t i n g  Hendrix v. S t a t e ,  ( F l a .  1985 ) ,  475 So.2d 1218. T h i s  Cour t  

a l s o  h e l d  t h a t  a  lower c o u r t  c anno t  u s e  an " i n h e r e n t  component" of 

a  c r i m e  i n  q u e s t i o n  t o  j u s t i f y  d e p a r t u r e .  C i t i n g  w i t h  app rova l ,  

S t e i n e r  v .  S t a t e ,  ( 3 rd  DCA 1985) , 469 So. 2d 179; Baker v .  S t a t e ,  

( 3 rd  DCA 1985 ) ,  466 So. 2d 1 1 4 4 .  

I n  t h e  Misch le r  c a s e  t h e  P e t i t i o n e r  was charged  and c o n v i c t e d  

of grand t h e f t  under  t h e  omnibus t h e f t  s t a t u t e ,  which i n c o r p o r a t e s  

i n t o  i t s  t e r m s  t h e  former s e p a r a t e  o f f e n s e  of  embezzlement. Em- 

bezzlement  i s  b road ly  d e f i n e d  a s  t h e  f r a u d u l e n t  a p p r o p r i a t i o n  o f  

a n o t h e r ' s  p r o p e r t y  by a  pe r son  t o  whom it h a s  been e n t r u s t e d .  T h i s  

Honorable Cour t  h e l d  t h a t  t h e  t r i a l  c o u r t  improper ly  d e v i a t e d  from 

t h e  p resumpt ive ly  correct  s e n t e n c e  on t h e  b a s i s  t h a t  t h e  c r i m e  i n -  

vo lved  was a  w h i t e  c o l l a r  c r i m e .  That  t h e  t r i a l  c o u r t  was n o t  



justified in its departure from the Guidelines because the special 

relationship between the Petitioner and her employer was an inherent 

component of the crime for which she was convicted and therefore 

the trial court could not use this factor to justify a departure. 

This Court went on to hold that if the sentencing commission 

had intended to impose a harsher sentence on those convicted of 

embezzlement, as opposed to theft, it would have placed embezzlement 

in a different category than theft for purposes of establishing a 

score under the Sentencing Guidelines. 

So it is, we submit, that if the sentencing commission had in- 

tended to impose a harsher sentence on judges convicted of bribery 

it would have placed bribery involving a judge in a different cate- 

gory than other public servants convicted of bribery for purposes * of establishing a score under the Sentencing Guidelines. 

In the Hendrix case supra, this Honorable Court established 

the reasons that the guidelines were adopted and that shall govern 

the lower courts in applying the Sentencing Guidelines. This Court 

held that the Guidelines were in response to the widespread problem 

of disparity in sentencing practices around the State. The Guide- 

lines were adopted to establish "a uniform set of standards to 

guide the sentencing judge" and "to eliminate unwarranted varia- 

tions in the sentencing process by reducing the subjectivity in 

interpreting specific offenses .... in defining their relative im- 
portance in the sentencing decision". That while the Sentencing 

Guidelines do not eliminate judicial discretion in sentencing they 

do seek to discourage departures from the guidelines. Finally, 

@ this Court found a lack of logic in considering a factor to be 

an aggravation allowing departure from the guidelines when the 



same f a c t o r  i s  inc luded  i n  t h e  g u i d e l i n e s  f o r  purposes  of  f u r -  

t h e r i n g  t h e  qoa l  of un i formi ty .  

I n  t h e  c a s e  - sub jud ice ,  t h e  presumptive ,  recommended and 

a c o r r e c t  sen tence  f o r  P e t i t i o n e r ,  under t h e  Sentencing Guide l ines ,  

was any non- s t a t e  p r i s o n  sanc t ion .  The t r i a l  judge made it a- 

bundantly c l e a r  t h a t  he f e l t  t h a t  t h e  presumptive sen tence  under 

t h e  Sentencing Guide l ines  f o r  P e t i t i o n e r  was i n s u f f i c i e n t  and 

expressed t h e  op in ion  t h a t  b r i b e r y  should be a  second degree  

fe lony  and n o t  a  t h i r d  degree  fe lony  (R.  240,241).  The lower 

c o u r t  gave f i v e  (5 )  r ea sons  f o r  d e p a r t i n g  from t h e  Sentencing 

Guide l ines .  However, t h e  D i s t r i c t  Court  he ld  t h a t  a l l  of t h e  

reason given by t h e  lower c o u r t  were i n v a l i d  except  t h e  r ea sons  

s e t  f o r t h  i n  t h e  c e r t i f i e d  ques t ion .  

m The D i s t r i c t  Court  c e r t i f i e d  t h e  ques t ion  t h a t  i s  now b e f o r e  

t h i s  Honorable Court .  The r ea sons  s e t  f o r t h  i n  t h e  ques t ion  a r e  

r e l a t i v e  t o  t h e  impact o f  t h e  P e t i t i o n e r ' s  conduct on s o c i e t a l  

va lues  and t h e  d e s t r u c t i o n  of conf idence of t h e  p u b l i c  i n  t h e  

a d m i n i s t r a t i o n  of  j u s t i c e .  

Sec t ion  838.014, d e f i n e s  t h e  t e r m  " p u b l i c  s e rvan t "  a s  used 

i n  t h e  b r i b e r y  s t a t u t e ,  a s  meaning, i n t e r  a l i a ,  an e l e c t e d  j u d i c i a l  

o f f i c e r .  The P e t i t i o n e r  was an e l e c t e d  j u d i c i a l  o f f i c e r  and h i s  

conduct ,  according t o  t h e  j u r y ' s  v e r d i c t ,  c o n s t i t u t e d  a  v i o l a t i o n  

of  a  p u b l i c  du ty .  That i s  t o  s a y ,  t h a t  wh i l e  s e r v i n g  a s  a  p u b l i c  

s e r v a n t  he  accepted a  b r i b e  i n  connect ion with  t h e  performance of  

a  p u b l i c  du ty .  

Rule 3 . 7 0 1 ( c ) ,  which d e a l s  w i th  t h e  o f f e n s e  c a t e g o r i e s ,  l i s t s  

e i g h t  (8 )  c a t e g o r i e s  of crimes.  Br ibery  i s  n o t  inc luded  i n  t hose  

e i g h t  (8 )  c a t e g o r i e s .  The n i n t h  ca t ego ry  i n c l u d e s  a l l  o t h e r  fe lony  



o f f e n s e s .  The re fo r e ,  s i n c e  t h e  b r i b e r y  s t a t u t e  and S e c t i o n  838.014, 

d e f i n i n g  t h e  t e r m s  o f  t h e  b r i b e r y  s t a t u t e ,  i n v o l v e  a  p u b l i c  s e r v a n t ,  

which i n c l u d e s  a  j u d i c i a l  o f f i c e r ,  t h e n  by i t s  ve ry  d e f i n i t i o n  t h o s e  

s t a t u t e s  i n c l u d e  t h o s e  f a c t o r s  i n  t h e  Sen tenc ing  Gu ide l i ne s .  W e  ' submit  t h a t  s i n c e  t h e  P e t i t i o n e r  was a  p u b l i c  s e r v a n t  t h a t  f a c t o r  

was an " i n h e r e n t  component" o f  t h e  o f f e n s e  o f  b r i b e r y  and, t h e r e f o r e ,  

t h e  lower c o u r t  was n o t  j u s t i f i e d  i n  d e p a r t i n g  from t h e  G u i d e l i n e s  

because  t h e  component was a l r e a d y  b u i l t  i n t o  t h e  Gu ide l i ne s .  Wigqins 

v. S t a t e ,  ( 4 t h  DCA 1985 ) ,  476 So.2d 257; Baker v. S t a t e ,  ( 3 rd  DCA 

1 9 8 5 ) ,  466 So.2d 1 1 4 4 ;  Knowlton v .  State, ( 4 t h  DCA 1985 ) ,  466 So. 

2d 278; A l l e n  v .  S t a t e ,  (2nd DCA 1985 ) ,  476 So.2d 309. 

I t  i s  c r y s t a l  c l e a r  t h a t  t h e  o f f e n s e  of  b r i b e r y  i n v o l v e s  a  

p u b l i c  s e r v a n t  who v i o l a t e s  a  p u b l i c  du ty .  The P e t i t i o n e r  was a  

Q P u b l i c  s e r v a n t  and t h e  j u r y  by i t s  v e r d i c t  found t h a t  he  v i o l a t e d  

a  p u b l i c  du ty .  T h i s  be ing  s o ,  t h e r e  c an  be no q u e s t i o n  t h a t  t h o s e  

f a c t o r s  w e r e  a l r e a d y  t aken  i n t o  account  i n  c a l c u l a t i n g  t h e  G u i d e l i n e s  

s c o r e  f o r  a  Judge who had been found g u i l t y  o f  b r i b e r y  i n  v i o l a t i o n  

o f  S e c t i o n  838.015, F l o r i d a  S t a t u t e s .  

S e c t i o n  838.014 l i s t s  a  v a r i e t y  o f  pe r sons  who a r e  e l e c t e d ,  ap- 

p o i n t e d  o r  employed by t h e  S t a t e ,  i n c l u d i n g  Judges ,  t h a t  a r e  " p u b l i c  

s e r v a n t s " .  W e  submit  t h a t  t o  s i n g l e  o u t  a  Judge from t h e  wide range  

of  pe r sons  d e s c r i b e d  i n  S e c t i o n  838.014 would r e s u l t  i n  a  d i f f e r e n t  

s t a n d a r d  o f  punishment be ing  a p p l i e d  t o  a  Judge who i s  conv i c t ed  o f  

b r i b e r y .  The n e t  r e s u l t  would be t h a t  a  Judge would be given a  harsher 

s en t ence  t h a n  any o t h e r  pe r son  d e s c r i b e d  i n  S e c t i o n  838.014; s imply 

because  he  i s  a  Judge.  T h i s  would a l s o  have t h e  e f f e c t  o f  "double-  



dipping" and count ing  conv ic t ions  twice ,  which i s  c o n t r a r y  t o  t h e  

s p i r i t  and i n t e n t  of  t h e  Guide l ines .  Hendrix v. S t a t e ,  supra;  

Whitehead v. S t a t e ,  (F l a .  1987) ,  498 So.2d 863. 

A s  an example of t h e  above, i f  an e l e c t e d  Clerk of a  C i r c u i t  

Court accepted a  b r i b e  i n  connect ion wi th  t h e  assignment of a  case  

t o  a  p a r t i c u l a r  Judge,  c o n t r a r y  t o  t h e  b l i n d  r o t a t i o n  system, and 

was charged and convic ted  of b r i b e r y ,  he would be given a  non-s ta te  

p r i s o n  sanc t ion .  Y e t ,  t h e  P e t i t i o n e r  under l i k e  c i rcumstances  r e -  

ce ived  a  f i v e  (5 )  yea r  p r i s o n  sen tence  simply because he was a  Judge. 

W e  submit t h a t  an a f f i r m a t i v e  answer t o  t h e  c e r t i f i e d  ques t ion  

would c l e a r l y  r e s u l t  i n  a  v i o l a t i o n  of t h e  P e t i t i o n e r ' s  r i g h t s  t o  

due process  of law and equa l  p r o t e c t i o n  of t h e  laws a s  guaranteed 

t o  him under t h e  F i f t h  and Four teen th  Amendments t o  t h e  United 

@ S t a t e s  C o n s t i t u t i o n .  
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WHETHER THE DECISION SOUGHT TO BE REVIEWED CON- 
FLICTS DIRECTLY AND EXPRESSLY W I T H  A DECISION 
OF ANOTHER DISTRICT COURT AND/OR OF THIS COURT? 

I t  was t h e  S t a t e ' s  theory  of  t h e  c a s e  t h a t  co-defendant Hope 

gave t h e  money t o  co-defendant G a r r e t t  t o  g i v e  t o  P e t i t i o n e r  a s  a  

b r i b e  i n  connect ion wi th  t h e  f avo rab le  d i s p o s i t i o n  of a  c a s e  t h a t  

was then pending a g a i n s t  David Wynn Hope, 111, who was a  r e l a t i v e  

of Hope. That  G a r r e t t  was t h e  "middle man" o r  "bag man". We sub- 

m i t  t h a t  i f  t h e  c i r c u m s t a n t i a l  evidence was l e g a l l y  i n s u f f i c i e n t  

t o  s u s t a i n  t h e  j u r y ' s  g u i l t y  v e r d i c t  i n  G a r r e t t ' s  c a s e ,  it would 

n e c e s s a r i l y  fo l low t h a t  t h e  c i r c u m s t a n t i a l  evidence would l i kewise  

be l e g a l l y  i n s u f f i c i e n t  t o  s u s t a i n  t h e  g u i l t y  v e r d i c t  i n  P e t i t i o n e r ' s  

ca se  s i n c e  t h e  S t a t e  contended t h a t  G a r r e t t  was t h e  "middle man" who 

b r ibed  t h e  P e t i t i o n e r .  I n  o t h e r  words, i f  t h e  c i r c u m s t a n t i a l  ev i -  

dence was l e g a l l y  i n s u f f i c i e n t  t o  s u s t a i n  t h e  g u i l t y  v e r d i c t  a g a i n s t  

G a r r e t t  who a l l e g e d l y  b r ibed  t h e  P e t i t i o n e r ,  t hen ,  how can t h e  

i d e n t i c a l  c i r c u m s t a n t i a l  evidence p re sen ted  a g a i n s t  t h e  P e t i t i o n e r  

be l e g a l l y  s u f f i c i e n t  t o  s u s t a i n  t h e  g u i l t y  v e r d i c t  r e tu rned  a g a i n s t  

t h e  P e t i t i o n e r  when it was t h e  S t a t e ' s  theory  of t h e  c a s e  t h a t  t h e  

P e t i t i o n e r  r ece ived  t h e  cash  b r i b e  from G a r r e t t ?  

The D i s t r i c t  Court  recognized t h e  c i r c u m s t a n t i a l  n a t u r e  of - a l l  

t h e  evidence a g a i n s t  t h e  P e t i t i o n e r ,  b u t  h e l d  t h a t  such evidence 

must be viewed i n  a  l i g h t  f avo rab le  t o  t h e  S t a t e .  That  it could 

review t h e  evidence only  t o  determine i f  i t  was l e g a l l y  s u f f i c i e n t  

@ t o  suppor t  t h e  v e r d i c t  (Opinion p. 3 )  . The D i s t r i c t  Cour t1  s r u l i n g  

c o n f l i c t s  wi th  a  myriad of ho ld ings  of t h i s  and a l l  o t h e r  D i s t r i c t  



Cour t s  of  t h i s  S t a t e .  e I t  h a s  been h e l d  by t h e  Second D i s t r i c t  t h a t  i t ; i s  t h e  d u t y  o f  

t h e  Cour t  t o  p a s s  upon t h e  s u f f i c i e n c y  o f  t h e  ev idence  t o  s u s t a i n  

a  v e r d i c t ,  and i f  t h e  ev idence  i s  found t o  be  l e g a l l y  i n s u f f i c i e n t  

t o  suppo r t  t h e  v e r d i c t ,  t h e n  it becomes t h e  d u t y  o f  t h e  Cour t  t o  

g r a n t  a  new t r i a l .  P a c e t t i  v .  S t a t e ,  (2nd DCA, 1963 ) ,  157 So.2d 445. 

Probably  t h e  most d i r e c t  and demons t r a t ab l e  c o n f l i c t  can  be  

found i n  t h i s  C o u r t ' s  op in ion  i n  McArthur v .  S t a t e ,  351 So.2d 972. 

I n  McArthur t h i s  Cour t  r e a d i l y  recogn ized  a  s t a t e  o f  f a c t s  

upon which t h e  j u r y  cou ld  and d i d  r ea sonab ly  conc lude  t h a t  g u i l t  

was more l i k e l y  t h a n  n o t .  

However, n o t  w i t h s t a n d i n g  t h i s  f a c t ,  t h i s  Cour t  went on t o  re- 

approve t h e  w e l l  e s t a b l i s h e d  r u l e  t h a t :  

".... even though t h e  c i r c u m s t a n t i a l  ev idence  
i s  s u f f i c i e n t  t o  sugges t  a  p r o b a b i l i t y  o f  
g u i l t ,  i t  i s  n o t  t he r eby  adequa te  t o  suppo r t  
a  c o n v i c t i o n  i f  it i s  l i k e w i s e  c o n s i s t e n t  
w i t h  a  r e a s o n a b l e  hypo theses  o f  innocence ."  

The F i r s t  D i s t r i c t  Cour t  o f  Appeal i n  i t s  op in ion  i n  Fowler v .  

S t a t e ,  (1986) 492 So.2d 1344, d u t i f u l l y  and c o r r e c t l y  fo l lowed 

McArthur, s u p r a ,  when it h e l d  t h a t :  

"When t h e  s t a t e  p r e s e n t s  c i r c u m s t a n t i a l  ev i -  
dence o f  a  p a r t i c u l a r  f a c t  which i s  a rguab ly  
c o n s i s t e n t  w i t h  t h e  d e f e n d a n t ' s  s t o r y ,  t h e n  
t h a t  f a c t  i s  n o t  s imply  p r o b a t i v e  o f  t h e  
d e f e n d a n t ' s  g u i l t . "  

Moreover, t h a t  Cour t  i n  t h e  Fowler c a s e  was con f ron t ed  w i t h  t h e  

S t a t e ' s  p o s i t i o n  b e f o r e  t h e  Second D i s t r i c t  Cour t  i n  t h e  c a s e  - sub  

j u d i c e  when on r e h e a r i n g  it s p e c i f i c a l l y  r e f u t e d  t h e  p o s i t i o n  o f  t h e  

Second D i s t r i c t  Cour t  t h a t  it  must view such ev idence  f a v o r a b l y  t o  

t h e  S t a t e  and rev iew it only t o  see i f  t h e  ev idence  i s  l e g a l l y  s u f f i c i e n t  



to support the jury's verdict and this upon the apparent conclusion 

of the jury that such evidence excluded every reasonable hypotheses 

of innocence. 

Based upon McArthur and Fowler, supra, it is respectfully 

urged that the sufficiency of circumstantial evidence is a question 

of law for the Courts and not one of fact for the jury when such 

evidence is consistent with innocence. 

Thus, it becomes clear that the opinion of the Second District 

in the case at Bar is in direct conflict iwth the cites cases as well 

as 'I.... the law in this state for the last sixty years ....". 
Fowler, supra, p. 1346. 

Section 838.015(1), Florida Statutes, as it applies in the case 

sub judice, provides as follows: 

" 'Bribery1 means corruptly to give, offer, or 
- promise to any public servant, or, if a public 

servant, corruptly to request, solicit, accept, 
or agree to accept for himself or another, any 
pecuniary or other benefit with an intent or 
purpose to influence the performance of any - - 

act or omission which the- person believes to be - 
or the public servant represents as being, within 
the official discretion of a public servant, in 
violation of a public duty, or in performance 
of a public duty. 'I (Emphasis supplied) 

Section 838.016(2), Florida Statutes, as it applies in the case 

sub judice, provides: 

"It is unlawful for any person corruptly to give, 
offer or promise to any public servant, or, if 
a public servant, corruptly to request, solicit, 
accept or agree to accept,-any pecuniary or other 
benefit not authorized by law for the past, pre- 
sent, or future exertion of any influence upon 
or with any other public servant regarding any 
act or omission which the person believes to have 
been or which is represented to him as having 
been, either within the official discretion of the 
other public servant, in violation of a public duty, 
or in the performance of a public duty." (Emphasis 
supplied). 



Counts One and Two of  t h e  Ind ic tment  under  t h e  two (2 )  f o r ego ing  

S t a t u t e s  have  h e r e t o f o r e  been cha l l enged .  However, it i s  f e r v e n t l y  

urged t h a t  n e i t h e r  Count s t a t e s  a  c r i m e  under  t h e  i n t e n d e d  s e c t i o n s  

a s  t h e y  a r e  drawn. 

Count One p u r p o r t s  t o  cha rge  t h a t  t h e  P e t i t i o n e r  b e l i e v e d  h i s  

s e n t e n c i n g  o f  David Wynn Hope, 111, t o  be w i t h i n  h i s  mandated du ty  

o r  w i t h i n  h i s  d i s c r e t i o n .  The S t a t u t e  obv ious ly  r e q u i r e s  such be- 

l i e f  t o  be h e l d  by t h e  "person"  g i v i n g  t h e  b r i b e  and n o t  t h e  " p u b l i c  

s e r v a n t " .  

Count Two a l l e g e s  t h a t  t h e  P e t i t i o n e r  e x e r t e d  i n f l u e n c e  upon 

h imse l f .  I t  i s  c l e a r  from t h e  most c u r s o r y  r e a d i n g  of  t h e  S t a t u t e  

t h a t  it a p p l i e s  t o  a  " p u b l i c  s e r v a n t "  who e x e r t s  i n f l u e n c e  upon a  

second,  o r  "any o t h e r  p u b l i c  s e r v a n t "  on b e h a l f  o f  a  t h i r d  "pe r son" .  

A v e r i l l  v .  S t a t e ,  (2nd DCA 1984 ) .  463 So.2d 272. 

N e i t h e r  Count a l l e g e s  such a  r e p r e s e n t a t i o n  by t h e  P e t i t i o n e r  

and n e i t h e r  Count i s  suppor ted  by one s h r e d  of  ev idence  o f  b e l i e f  on 

t h e  p a r t  of  e i t h e r  co-defendant  "person"  o r  o f  any a c t  i n v o l v i n g  a  

second " p u b l i c  s e r v a n t " .  

I t  i s  most r e s p e c t f u l l y  submi t t ed  t h a t  t h e  D i s t r i c t  Cour t  

e r r o n e o u s l y  a p p l i e d  t h e  r u l e  o f  law r e g a r d i n g  t h e  rev iew of c i r -  

c u m s t a n t i a l  ev idence ,  and t h e r e f o r e  t h i s  Cour t  shou ld  r e v e r s e  t h e  

r u l i n g  o f  t h e  D i s t r i c t  Cour t  and remand t h i s  c a u s e  w i t h  d i r e c t i o n s  

t o  d i s m i s s  t h e  Ind i c tmen t  t h a t  was r e t u r n e d  a g a i n s t  t h e  P e t i t i o n e r .  



CONCLUSION 

Based upon t h e  f o r e g o i n g  f a c t s ,  d e c i s i o n s  and a u t h o r i t i e s  

t h i s  Honorable C o u r t  shou ld  r e v e r s e  t h e  c o n v i c t i o n s  of  t h e  P e t i -  

t i o n e r  w i t h  d i r e c t i o n s  t h a t  t h e  I n d i c t m e n t  b rough t  a g a i n s t  him 

be  d i s m i s s e d ,  o r ,  a t  t h e  v e r y  v e r y  l e a s t ,  answer t h e  c e r t i f i e d  

q u e s t i o n  i n  t h e  n e g a t i v e .  
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