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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  Randy  E u g e n e  K inchen ,  w a s  t h e  De fendan t  i n  t h e  

C i r c u i t  C o u r t  o f  S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  I n  and For  Broward 

C o u n t y ,  F l o r i d a ;  A p p e l l a n t  i n  t h e  o r i g i n a l  a p p e a l  t o  t h e  F o u r t h  

Dis t r ic t  C o u r t  o f  Appea l ,  and  o n  t h e  r emand  t o  t h a t  c o u r t ;  a n d  

w a s  t h e  Responden t  i n  t h e  p r e v i o u s  d i s c r e t i o n a r y  r e v i e w  ( b a s e d  o n  

a d i f f e r e n t  c e r t i f i e d  q u e s t i o n )  b e f o r e  t h i s  H o n o r a b l e  C o u r t .  

R e s p o n d e n t ,  S t a t e  o f  F l o r i d a ,  was t h e  p r o s e c u t i o n  i n  t h e  

t r i a l  c o u r t ;  A p p e l l e e  i n  f r o n t  of  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

Appea l ;  and was P e t i t i o n e r  o n  t h e  p r e v i o u s  c e r t i f i e d  q u e s t i o n .  

I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  as t h e y  a p p e a r  

b e f o r e  t h i s  Honorab l e  C o u r t  and /o r  by name. 

The f o l l o w i n g  symbol w i l l  b e  u sed :  

R = Record o n  Appea l  



STATEMENT OF THE CASE 

Petitioner, Randy Eugene Kinchen, was charged, along with a 

Co-defendant, by a ref iled information with kidnapping, sexual 

battery, and attempted first degree murder on August 25, 1981 

(R1703-1704). Petitioner was tried by a jury from October 5, 

1981 to October 16, 1981 (R69-1646). 

The Fourth District Court of Appeal reversed Mr. Kinchen's 

conviction; finding that the Co-defendant's attorney had com- 

mented on the Defendant's failure to testify. Respondent then 

suggested, for the first time, that the Florida standard for 

determining what is a comment on silence, should be changed. 

The Fourth District Court of Appeal acknowledged conflict 

with Gains v. State, 417 So.2d 719 (Fla.lst DCA 1982) and State 

v. Bolton, 383 So.2d 924 (Fla. 2nd DCA 1980). 

This Honorable Court accepted jurisdiction of this case. The 

initial opinion of this Court reaffirms the traditional Florida 

standard for determining whether a comment is a comment on 

silence. The opinion also reaffirms that the comment in the 

present case is a comment on silence. This Court remanded the 

case to the Fourth District Court of Appeal to determine whether 

Respondent can sustain its burden of proof to prove that the 

comment on silence in this case was harmless beyond a reasonable 

doubt. 

The Fourth District Courtof Appeal affirmed the conviction 

but certified the following question: 

IS IT NECESSARY, IN EVALUATING AN ASSERTION OF 
HARMLESS ERROR IN A CRIMINAL APPEAL, THAT EACH 
APPELLATE JUDGE INDEPENDENTLY READ THE COMPLETE 
TRIAL RECORD? 



Kinchen v. State, So. 2d , 12 FLW 1453, 1454 (Fla. 
4th DCA, June 10, 1987). The same question was certified in 

Ciccareli v. State, So. 2d , 12 FLW 1429 (Fla. 4th DCA, 
June 10, 1987). 



STATEMENT OF THE FACTS 

T h i s  case i n v o l v e s  a n  a1 l e g e d  s e x u a l  b a t t e r y ,  k i d n a p p i n g ,  

and  a t t e m p t e d  h o m i c i d e  upon ~ m o n  ~ p r i l  9 ,  1 9 8 1 .    he 

p r o s e c u t i o n l s  case c o n s i s t e d  o f  t h r e e  a r e a s .  T h e  f i r s t  a rea  

c o n s i s t e d  o f  c i v i l i a n  w i t n e s s e s .    he s e c o n d  a rea  c o n s i s t e d  o f  

t h e  t e s t i m o n y  o f  P  L T h e  t h i r d  area c o n s i s t e d  o f  t h e  

t e s t i m o n y  o f  a r r e s t i n g  and i n v e s t i g a t i n g  o f f i c e r s .  

The  f i r s t  c i v i l i a n  w i t n e s s  c a l l e d  b y  t h e  p r o s e c u t i o n  was 

Anthony G r e u l i c h  ( R 5 2 9 ) .  H e  d r i v e s  a tow t r u c k  i n  H o l l y w o o d ,  

F l o r i d a  ( H 5 3 O ) .  H e  s a i d  t h a t  a t  1 a.m. o n  t h e  d a t e  i n  q u e s t i o n  

h e  was d r i v i n g  n o r t h  o n  F e d e r a l  Highway i n  Hollywood when a B lack  

woman jumped  i n  h i s  t r u c k  and  a s k e d  him t o  f i n d  a p o l i c e  o f f i c e r  

( ~ 5 3 1 - 5 3 2 ) .  H e  t h e n  w e n t  u p  F e d e r a l  Highway a n d  t h e  woman 

p o i n t e d  o u t  a  M e r c u r y  Couga r  (R536-537) .  H e  s a i d  t h e  car had a 

F l o r i d a  l i c e n s e  UKW-104 and was y e l l o w  or  g o l d  ( R 5 3 6 ) .  H e  s t a t e d  

t h a t  h e  saw t h r e e  o r  f o u r  p e o p l e  i n  t h e  car i n c l u d i n g  o n e  B l a c k  

p e r s o n  ( R 5 3 8 ) .  H e  c o u l d n ' t  t e l l  if t h e  B l a c k  p e r s o n  was male o r  

f e m a l e  ( R 5 3 8 )  . H e  t r i e d  t o  f o l l o w  t h e  car ,  b u t  l o s t  it (R539) .  

H e  a d m i t t e d  t h a t  i n  a n  ea r l i e r  s t a t e m e n t  h e  h a d  s a i d  t h a t  t h e r e  

were f o u r  p e o p l e  i n  t h e  car and t h a t  t h e  B l a c k  p e r s o n  was a ma le  

(R544-545) .  

The n e x t  c i v i l i a n  w i t n e s s  c a l l e d  by  t h e  p r o s e c u t i o n  was J o h n  

H o l l a n d ,  a w e l d e r  from Dan ia  (R799-800) .  H e  s t a t e d  t h a t  o n  A p r i l  

9 ,  1 9 8 1 ,  h e  was l i v i n g  a t  1 0 0  N o r t h  O c e a n  B o u l e v a r d  o n  t h e  

~ o l l y w o o d - D a n i a  b o r d e r  ( R 8 0 0 ) .  A t  a b o u t  1 a.m. h e  h e a r d  a car 

p u l l  u p  a n d  h e a r d  p e o p l e  s h o u t i n g  ( R 8 0 3 ) .  H e  l i v e d  a b o u t  t h i r t y  

fee t  f rom t h e  I n t e r c o a s t a l  Waterway (R803-804) .  The s o u n d s  were 

d i r e c t l y  e a s t  f rom h i s  f r o n t  d o o r  (R803-804) .  H e  s t a t e d  t h a t  h e  



s a w  t w o  w h i t e  m a l e s ,  a l o n g  t h e  s e a w a l l ,  t h r o w i n g  b o t t l e s  (R804- 

8 0 5 ) .  H e  came o u t  w i t h  h i s  s h o t g u n  and t h e y  r a n  away ( ~ 8 0 5 ) .  H e  

s a i d  t h a t  h e  h a d  o b s e r v e d  t h e  s c e n e  f o r  t h i r t y  s e c o n d s  u n t i l  h e  

went back  and  g o t  h i s  s h o t g u n ( R 8 0 8 ) .  H e  t e s t i f i e d  t h a t  t h e  area 

was n o t  l i g h t e d  ( R 8 1 0 ) .  H e  s t a t e d  t h a t  h e  p u l l e d  a woman o u t  o f  

t h e  w a t e r  who was i n c o h e r e n t  (R817-821) .  She  k e p t  s a y i n g ,  " ~ o n ' t  

h u r t  m e . "  ( R 8 1 7 )  H o l l a n d  t e s t i f i e d  t h a t  h e  c o u l d  o n l y  see 

s i l h o u e t t e s  b u t  t h a t  h e  t h o u g h t  t h a t  t h e  t a l l e r ,  l i g h t e r  h a i r e d  

p e r s o n  was  s w i n g i n g  a c h a i n  a n d  t h e  o t h e r  o n e  was t h r o w i n g  

b o t t l e s  (R824-825) .  H e  s t a t e d  t h a t  h e  c o u l d n ' t  see a n y  f a c i a l  

f e a t u r e s  ( R 8 3 7 - 8 3 8 ) .  H e  a d m i t t e d  t h a t  a t  h i s  d e p o s i t i o n  h e  had 

s t a t e d  t h a t  t h e  p e r s o n  w i t h  l i g h t e r  h a i r  was t h e  s h o r t e r  o f  t h e  

t w o  (R842) .  

The  s e c o n d  area o f  t h e  p r o s e c u t i o n ' s  case c o n s i s t e d  o f  t h e  

t e s t i m o n y  o f  P She t e s t i f i e d  t h a t  s h e  had been  l i v i n g  

i n  L a s  V e g a s  s i n c e  May, 1 9 8 1  ( R 5 5 8 ) .  I n  A p r i l ,  1 9 8 1 ,  s h e  had 

been  l i v i n g  o n  W i l e y  S t r e e t  i n  H o l l y w o o d ,  F l o r i d a  ( R 5 5 8 - 5 5 9 ) .  

S h e  h a d  b e e n  work ing  as a p r o s t i t u t e  f o r  a l i t t l e  o v e r  a y e a r  a t  

t h a t  time ( R 5 5 9 ) .  On t h e  n i g h t  i n  q u e s t i o n  s h e  was w o r k i n g  t h e  

s t r ee t  a s  a p r o s t i t u t e  a t  a p p r o x i m a t e l y  12 :30  or 1 a.m. o n  Wi ley  

and  F e d e r a l  S t r e e t .  

M s .  t e s t i f i e d  t h a t  a t  12:30 or 1 a.m. a car p u l l e d  up 

i n t o  a p a r k i n g  l o t  o f  a m i l i t a r y  c l u b  ( R 5 5 9 - 5 6 0 ) .  S h e  s t a t e d  

t h a t  s h e  was w i t h  two o t h e r  p r o s t i t u t e s  ( R 5 6 0 ) .  She walked o v e r  

t o  t h e  car and t a l k e d  t o  t h e  two p e o p l e  i n  t h e  ca r  ( R 5 6 0 ) .  The 

car l e f t  a n d  came b a c k  ( R 5 6 0 - 5 6 4 ) .  s h e  and a n o t h e r  p r o s t i t u t e  

named L-got i n  t h e  car and  a g r e e d  t o  e a c h  p e r f o r m  o r a l  s e x  

f o r  t w e n t y  d o l l a r s  ( R 5 6 5 ) .  



c l a i m e d  t h a t  a  man t h e n  s a i d  t h a t  t h e r e  were "some 

n i g g e r s "  i n  t h e  c a r  n e x t  t o  them and s a i d  t h a t  h e  was g e t t i n g  o u t  

t o  g e t  a  g u n  ( R 5 6 6 ) .  S h e  c l a i m e d  t h a t  s h e  and -got o u t  

a n d  r a n  i n  d i f f e r e n t  d i r e c t i o n s  ( R 5 6 6 - 5 6 7 ) .  S h e  c l a i m e d  s h e  

d u c k e d  b e h i n d  some o r a n g e  c r a t e s  ( R 5 6 6 - 5 6 7 ) .  S h e  c l a i m e d  t h e  

d r i v e r  o f  t h e  c a r  t h e n  p r e t e n d e d  t o  b e  a  p o l i c e  o f f i c e r  a n d  when 

s h e  r e s i s t e d  h e  f o r c e d  h e r  i n t o  t h e  car (R567-570).  She s t a t e d  

t h a t  t h e  c a r  p u l l e d  away w h i l e  t h e y  s t r u g g l e d  ( R 5 7 0 - 5 7 2 ) .  S h e  

t e s t i f i e d  t h a t  t h e  p a s s e n g e r  o f  t h e  c a r  f o r c e d  h e r  t o  pe r fo rm 

o r a l  s e x  o n  t h e  d r i v e r  (R573-574).  She s t a t e d  t h a t  t h e  p a s s e n g e r  

h i t  h e r ,  t o o k  h e r  w i g  o f f  and was c u t t i n g  h e r  h a i r  w i t h  a k n i f e  

(R575-576).  The k n i f e  came o u t  o f  a g l o v e  box i n  t h e  c a r  (R576) .  

t e s t i f i e d  t h a t  a f t e r  a  t w e n t y  or  t h i r t y  m i n u t e  r i d e  

t h e y  s t o p p e d  i n  a n  a r e a  o f  d i r t  and sand  (R577-578).  S h e  s t a t e d  

t h a t  t h e  p a s s e n g e r  f o r c e d  h e r  t o  commit o r a l  s e x  o n  him and t h e n  

f o r c e d  h e r  i n t o  t h e  w a t e r  ( R 5 7 9 - 5 8 0 ) .  S h e  c l a i m e d  t h a t  h e  h i t  

h e r  w i t h  a  b e l t  a n d  a c h a i n  (R580-581).  She s a i d  t h e  o t h e r  man 

was i n  t h e  c a r  and t h e n  p u t  a  b a g  o v e r  h e r  h e a d  b e f o r e  s h e  was  

t h r o w n  i n  t h e  water ( ~ 5 8 5 - 5 8 6 ) .  S h e  s t a t e d  t h a t  s h e  d o e s n ' t  

remember who t o o k  h e r  o u t  o f  t h e  w a t e r  ( R 5 8 7 - 5 8 8 ) .  S h e  s t a t e d  

t h a t  t h e  c h a i n  was f a t  and  s i l v e r  ( ~ 6 0 7 - 6 1 0 ) .  

P-L-identified James Marino a s  t h e  man who beat h e r ,  

f o r c e d  h e r  t o  p e r f o r m  o r a l  s e x ,  a n d  who h a d  p r e t e n d e d  t o  be a  

p o l i c e  o f f i c e r  (R614-615).  She s t a t e d  t h a t  P e t i t i o n e r  h a d  b e e n  

p a s s i v e  d u r i n g  t h e  e v e n i n g  (R614-615).  She  t e s t i f i e d  t h e  c a r  was 

a  brown Mustang (R623) .  She t e s t i f i e d  t h a t  Marino c o m m i t t e d  a l l  

o f  t h e  v i o l e n c e  ( R 6 4 3 - 6 5 4 ) .  She  s t a t e d  t h a t  P e t i t i o n e r  was t h e  

p a s s i v e  r e c i p i e n t  o f  o r a l  s e x  ( R 6 7 1 - 6 7 2 ) .  S h e  s t a t e d  t h a t  s h e  



n e v e r  saw a g u n  t h a t  n i g h t  ( R 6 8 6 ) .  She  s t a t e d  t h a t  s h e  was hazy  

o n  some a s p e c t s  o f  t h e  n i g h t  and t h a t  s h e  had u n d e r g o n e  h y p n o s i s  

t o  t r y  t o  improve  h e r  memory (R703-704) .  She  s t a t e d  t h a t  s h e  had 

been  a p r o s t i t u t e  for o v e r  a  y e a r  and h a d  worked  i n  D e n v e r ,  S a n  

F r a n c i s c o ,  and  F o r t  L a u d e r d a l e  ( R 7 1 0 ) .  

M s .  - t e s t i f i e d  t h a t  s h e  h a d  p i c k e d  M a r i n o  o u t  o f  a 

p h o t o g r a p h i c  l i n e - u p  ( R 7 1 4 - 7 1 5 ) .  S h e  t e s t i f i e d  t h a t  s h e  h a d  

n e v e r  p i c k e d  P e t i t i o n e r  o u t  o f  a p h o t o g r a p h i c  o r  l i v e  l i n e - u p  

( R 7 1 6 - 7 1 7 ) .  S h e  t e s t i f i e d  t h a t  a t  h e r  d e p o s i t i o n  s h e  had been  

u n a b l e  t o  d e s c r i b e  t h e  a p p e a r a n c e  or f a c i a l  f e a t u r e s  o f  t h e  two 

men ( R 7 1 8 - 7 1 9 ) .  She  s t a t e d  t h a t  when s h e  t r i e d  to  g e t  away o n l y  

Marino c h a s e d  h e r  ( R 7 3 9 ) .  She  t e s t i f i e d  t h a t  t h e  o n l y  a c t i v i t y  

s h e  d e f i n i t e l y  r e m e m b e r s  P e t i t i o n e r  i n v o l v e d  i n  was t h e  r e c e i p t  

o f  o r a l  s e x  ( R 7 4 4 ) .  

T h e  f i n a l  area o f  t h e  p r o s e c u t i o n t s  case was t h e  t e s t i m o n y  

o f  t h e  a r r e s t i n g  and i n v e s t i g a t i n g  o f f i c e r s  i n  t h i s  case.  T h i s  

a r ea  b e g a n  w i t h  t h e  t e s t i m o n y  o f  O f f i c e r  J o h n  Miller from t h e  

Hollywood P o l i c e  Depar tment  ( R 8 4 4 ) .  H e  s t a t e d  t h a t  h e  s p o k e  t o  a 

B l a c k  f e m a l e  named  mat 1:04 a.m. on  A p r i l  9 ,  1981 ,  

a t  t h e  c o r n e r  o f  Wi ley  S t r e e t  and F e d e r a l  Highway i n  H o l l y w o o d ,  

F l o r i d a  ( R 8 4 7 )  . H e  t h e n  l o o k e d  f o r  a v e h i c l e  w i t h  t h e  l i c e n s e  

number  UKW-104, b u t  c o u l d  n o t  f i n d  it ( R 8 5 6 - 8 5 7 ) .  T h e  p r o s -  

e c u t i o n  n e x t  c a l l e d  G e r a l d  P r i m a u  o f  t h e  Pembroke P i n e s  P o l i c e  

Depar tment  ( R 8 6 2 ) .  H e  s t a t e d  t h a t  h e  a r r e s t e d  M a r i n o  o n  A p r i l  

1 0 ,  1 9 8 1  ( R 8 6 2 ) .  H e  s t a t e d  t h a t  h e  went t o  M a r i n o t s  h o u s e ,  t h a t  

~ a r i n o  s p e d  o f f  and  was a r r e s t e d  a few b l o c k s  away (R864-865).  



The p r o s e c u t i o n  t h e n  c a l l e d  ~ e t e c t i v e  R o b e r t  F o l e y  o f  t h e  

Broward County  S h e r i f f  s Department  (R879-880 ) . He s t a t e d  t h a t  

h e  f o u n d  c l o t h i n g  a t  t h e  s c e n e  t h a t  M s .  i d e n t i f i e d  (R887, 

8 9 4 - 8 9 5 ) .  H e  a l s o  f o u n d  a brown b e l t ,  w i t h  a s i l v e r  b u c k l e ,  

a b o u t  1 8 5  f e e t  s o u t h w e s t  o f  t h e  c l o t h i n g  (R889-890).  H e  s t a t e d  

t h a t  p l l l ) m s  h a i r  i s  c o n s i s t e n t  w i t h  h a i r  f o u n d  a t  t h e  

s c e n e  a n d  h a i r  found  i n  M a r i n o ' s  car (R895-899) .  H e  s t a t e d  t h a t  

he  removed t h r e e  l a t e n t  p r i n t s  f rom t h e  b e l t  b u c k l e  (R899-900)  . 
The p r i n t s  were i n c o n s i s t e n t  w i t h  t h o s e  o f  Mar ino  ( R 9 4 3 ) .  

The p r o s e c u t i o n  t h e n  c a l l e d  D e t e c t i v e  E l l e r y  R i c h t a r c i k  o f  

t h e  Broward  C o u n t y  S h e r i f f ' s  O f f  ice  ( R 9 6 8 - 9 6 9 ) .  He t e s t i f i e d  

t h a t  o n e  o f  t h e  l a t e n t s  o f f  t h e  b e l t  m a t c h e d  t h e  f i n g e r p r i n t  o f  

P e t i t i o n e r  ( R 9 7 3 - 9 7 4 ) .  H e  s t a t e d  t h a t  h e  had no  i d e a  when t h e  

p r i n t  was p l a c e d  ( R 9 8 6 ) .  H e  s t a t e d  t h a t  t h e  b e l t  was s i z e  34 

(R988) .  H e  a l so  t e s t i f i e d  t h a t  h e  d o e s  n o t  know who l a s t  touched  

t h e  b e l t  (R993) .  H e  t e s t i f i e d  a p e r s o n  c o u l d  h a v e  h i t  someone  

w i t h  t h e  b e l t  w i t h o u t  l e a v i n g  a l a t e n t  p r i n t  (R995) .  

The n e x t  p r o s e c u t i o n  w i t n e s s  was D e t e c t i v e  Ede l  o f  t h e  Dania  

p o l i c e  Depar tment  ( R 9 9 6 ) .  H e  s t a t e d  t h a t  h e  a r r i v e d  a t  100  Nor th  

Ocean D r i v e  a t  2:30 a.m. o n  A p r i l  9 ,  1981  (R997-998) .  H e  s t a t e d  

t h a t  h e  r emoved  P- L- f r o m  t h e  o c e a n  ( R 9 9 9 ) .  H e  f o u n d  

c l o t h i n g  and a wig and a brown b e l t  w i t h  a s i l v e r  b u c k l e  t h i r t y -  

f i v e  t o  f o r t y  f e e t  away ( R 9 9 9 - 1 0 0 0 ) .  H e  t e s t i f i e d  t h a t  h e  

i n t e r v i e w e d  P -and t h a t  s h e  was v e r y  c o n f u s e d  t o w a r d s  

t h e  e n d  o f  t h e  c o n v e r s a t i o n  (R1005-1006) .  M s .  i d e n t i f i e d  

Mar ino  from a p h o t o g r a p h i c  l i n e - u p  (R1012)  . H e  a r r e s t e d  M a r i n o  

t h e  n e x t  d a y  and found a s i l v e r  l i n k  c h a i n  i n  h i s  car and a k n i f e  

i n  t h e  c e n t e r  c o n s o l e  (R1019-1021).  H e  s t a t e d  t h a t  P L- 



h a d  s a i d  t h a t  o n e  i n d i v i d u a l  was f a r  more a g g r e s s i v e  t h a n  t h e  

o t h e r  o n e ,  who w a n t e d  n o  p a r t  o f  t h e  s i t u a t i o n  ( ~ 1 0 2 8 - 1 0 2 9 ) .  

~ e t e c t i v e  Ede l  a l so  s t a t e d  t h a t  h e  found  c l o t h i n g  i n  s u i t c a s e s  i n  

M a r i n o ' s  t r u n k  (R1045-1046).  M s .  M(II i d e n t i f i e d  ~ a r i n o  a s  t h e  

a g g r e s s i v e  o n e  (R1052) .  Both p e t i t i o n e r  and Marino made m o t i o n s  

f o r  a judgment  o f  a c q u i t t a l  a t  t h e  c lose o f  t h e  p r o s e c u t i o n ' s  

case and  b o t h  were d e n i e d  (R1084-1096) .  

Mr. M a r i n o ' s  case c o n s i s t e d  o f  t h r e e  w i t n e s s e s ,  B r e t t  Knesz,  

O f f i c e r  F r e d  West, a n d  h i m s e l f .  B r e t t  Knesz t e s t i f i e d  t h a t  h e  

h a d  known b o t h  p e t i t i o n e r  a n d  M a r i n o  f o r  e i g h t  o r  n i n e  y e a r s  

( R 1 1 3 2 ) .  H e  t e s t i f i e d  t h a t  M a r i n o  w a s  a close f r i e n d  o f  h i s  

( R 1 1 3 2 ) .  H e  s t a t e d  t h a t  h e  h a d  b e e n  c o n v i c t e d  o f  a crime 

( R 1 1 3 3 ) .  H e  c l a i m e d  t h a t  P e t i t i o n e r  h a d  t o l d  h im  t h a t  h e  had 

b e e n  t h e  a g g r e s s o r  and t h a t  h e  had s h a v e d  a l l  t h e  v i c t i m ' s  h a i r  

o f f  o f  h e r  e n t i r e  body and b e a t  h e r  (R1142-1143, 1152-1153) .  H e  

c l a i m e d  t h a t  P e t i t i o n e r  had r u i n e d  h i s  b o o t s  a n d  owed h im  money 

a n d  t h a t  t h i s  h a d  c a u s e d  bad f e e l i n g s  be tween  them (R1150) .  H e  

a d m i t t e d  t h a t  h e  had s a i d  a t  h i s  d e p o s i t i o n  t h a t  p e t i t i o n e r  h a d  

t o l d  him h e  had s t a b b e d  h e r  i n  t h e  back  (R1157-1158) .  

H e  t e s t i f i e d  t h a t  h e  had g o n e  t o  M a r i n o ' s  h o u s e  and r e a d  t h e  

v i c t i m ' s  s t a t e m e n t  (R1160) .  H e  had  t o l d  P e t i t i o n e r ' s  f a t h e r  t h a t  

h e  t h o u g h t  t h e r e  would b e  s e p a r a t e  t r i a l s  ( R 1 1 6 1 ) .  H e  a d m i t t e d  

t h a t  h e  h a d  s a i d  M a r i n o  was h i s  f r i e n d  and t h a t  h e  was g o i n g  t o  

come f o r w a r d  t o  h e l p  h im o u t  ( R 1 1 6 3 ) .  H e  s p o k e  t o  M a r i n o  

a p p r o x i m a t e l y  t e n  times p r i o r  t o  t r i a l  ( R 1 1 6 6 ) .  H e  a d m i t t e d  

o f f e r i n g  t o  h e l p  Mar ino  g e t  a j o b  and o f f e r e d  t o  move t o  H o u s t o n  

w i t h  him (R1170) .  



M r .  Mar ino  t h e n  c a l l e d  O f f i c e r  F red  West o f  t h e  ~ a n i a  p o l i c e  

Depar tment  (R1229) .  H e  s t a t e d  t h a t  h e  s p o k e  t o  P L  a t  

Broward  G e n e r a l  H o s p i t a l  o n  t h e  morning i n  q u e s t  i o n  (R1230)  . H e  

s t a t e d  t h a t  s h e  was h y s t e r i c a l  a n d  h a d  t r o u b l e  r e l a t i n g  w h a t  

happened (R1244-1245).  

M r .  M a r i n o  t h e n  t o o k  t h e  s t a n d  i n  h i s  own b e h a l f  (R1256- 

1 2 5 7 ) .  H e  s t a t e d  t h a t  h e  was w o r k i n g  as  a n  i r o n  w o r k e r  a t  t h e  

t ime o f  t h i s  i n c i d e n t  ( R 1 2 5 6 - 1 2 5 7 ) .  H e  was a f r i e n d  o f  P e t i -  

t i o n e r  a t  t h e  time (R1258-1259).  H e  s t a t e d  t h a t  o n  t h e  n i g h t  i n  

q u e s t i o n  h e  l e f t  h i s  f a t h e r ' s  h o u s e  a l i t t l e  a f t e r  9 p.m. and 

went t o  P e t i t i o n e r ' s  h o u s e  and p i c k e d  him up ( R 1 2 6 3 ) .  H e  s t a t e d  

t h a t  t h e y  w e n t  t o  t h e  Crown Lounge  w h e r e  h e  became v e r y  d r u n k  

(R1263) .  They t h e n  went t o  t h e  Banana Boat Lounge  w h e r e  M a r i n o  

was r e f u s e d  e n t r a n c e  b e c a u s e  h e  was so i n t o x i c a t e d  (R1264) .  H e  

c l a i m e d  t h a t  P e t i t i o n e r  l a t e r  woke h im  u p  i n  a p a r k i n g  l o t  a n d  

a s k e d  h im  t o  d r i v e  ( R 1 2 6 4 ) .  H e  s t a t e d  t h e y  were i n  h i s  car  

( R 1 2 6 6 ) .  H e  c l a i m e d  t h a t  o n e  B l a c k  woman g o t  i n  t h e  car  and  

pe r fo rmed  o r a l  s e x  o n  him (R1266-1267).  

Mar ino  c l a i m e d  t h a t  P e t i t i o n e r  s o o n  jumped  o u t  a n d  b e g a n  

s h o u t i n g  a n d  t h e n  t h e  B l a c k  woman r a n  (R1267) .  H e  c l a i m e d  t h a t  

P e t i t i o n e r  w r e s t l e d  w i t h  t h e  woman and p l a c e d  h e r  back  i n  t h e  car 

( R 1 2 6 7 - 1 2 6 8 ) .  H e  s a i d  t h a t  h e  d r o v e  a few b l o c k s  (R1264-1270).  

H e  s t a t e d  t h a t  P e t i t i o n e r  t h e n  g o t  a k n i f e  o u t  o f  M a r i n o ' s  ca r  

a n d  b e g a n  s c a r i n g  t h e  woman (R1269-1270).  Mar ino  t h e n  d r o v e  t o  

John  Lloyd P a r k  i n  D a n i a  ( R 1 2 7 5 ) .  H e  c l a i m e d  t h a t  P e t i t i o n e r  

t o o k  t h e  woman o u t  o f  t h e  car and  s h e  pe r fo rmed  ora l  s e x  o n  him 

(R1276) .  M a r i n o  c l a i m e d  h e  p u l l e d  away b r i e f l y  a n d  t h e n  came 

b a c k  ( R 1 2 8 0 - 1 2 8 3 ) .  H e  c l a i m e d  P e t i t i o n e r  t h e n  s a i d ,  " H e ' s  g o t  a 



s h o t g u n "  and t h e y  l e f t  (R1283-1284) .  H e  s t a t e d  t h a t  o n  t h e  n i g h t  

i n  q u e s t i o n  t h a t  h e  had  f o u r  o r  f i v e  b e e r s  a f t e r  work  a n d  t h e n  

t e n  s h o t s  o f  b o u r b o n  ( R 1 3 0 4 ) .  H e  c l a i m e d  t h a t  when P e t i t i o n e r  

had s u g g e s t e d  g e t t i n g  a  p r o s t i t u t e  h e  s a i d  " S u r e "  ( R 1 3 1 8 ) .  H e  

s t a t e d  t h a t  t h e  B l a c k  woman c a l l e d  t h e n  names o f f  and on  t h r o u g h -  

o u t  t h e  e v e n i n g  ( R 1 3 9 4 ) .  Then Mar ino  r e s t e d  h i s  c a s e .  

P e t i t i o n e r  c a l l e d  A r t h u r  K inchen ,  h i s  f a t h e r ,  a s  h i s  w i t n e s s  

( R 1 4 4 7 ) .  H e  t e s t i f i e d  t h a t  B r e t t  K n e s z  a p p r o a c h e d  h i m  i n  a  

r e s t a u r a n t  a n d  s t a t e d  t h a t  h e  t h o u g h t  t h a t  t h e r e  w o u l d  b e  

s e p a r a t e  t r i a l s  a n d  t h a t  h e  w o u l d  d o  e v e r y t h i n g  h e  c o u l d  f o r  

M a r i n o  a n d  t h a t  when P e t i t i o n e r ' s  t r i a l  came up ,  h e  would l e a v e  

(H1449) .  P e t i t i o n e r  t h e n  r e s t e d  ( R 1 4 9 2 ) .  P e t i t i o n e r  a n d  M a r i n o  

b o t h  r e n e w e d  t h e i r  m o t i o n s  f o r  j u d g m e n t  o f  a c q u i t t a l  which  t h e  

j u d g e  d e n i e d  ( R 1 4 8 6 - 1 4 8 9 ) .  P e t i t i o n e r  was  c o n v i c t e d  o f  t h e  

o f f e n s e s  c h a r g e d  a n d  was  s e n t e n c e d  t o  30 y e a r s  i n  p r i s o n  and t o  

t w o  c o n s e c u t i v e  s e n t e n c e s  o f  t e n  y e a r s  p r o b a t i o n  ( R 1 6 4 1 - 1 6 4 2 ,  

1674-1675) .  



SUMMARY OF ARGUMENT 

P e t i t i o n e r ' s  f i r s t  p o i n t  ra ises  t h e  i s s u e  o f  w h e t h e r  F l o r i d a  

s h o u l d  r e t u r n  t o  i t s  t r a d i t i o n a l  r u l e  t h a t  a comment  o n  s i l e n c e  

i s  r e v e r s i b l e  e r r o r , w i t h o u t  r e g a r d l e s s  t o  t h e  h a r m l e s s  e r r o r  

t e s t .  T h i s  was t h e  l a w  i n  F l o r i d a  f o r  many y e a r s .  Gordon v .  

S t a t e ,  104  So. 2d 524 ( F l a .  1 9 5 8 ) ;  T r a f f i c a n t e  v . S t a t e ,  92  So.  2d 

8 1 1  ( F l a .  1 9 5 7 ) ;  Way v .  S t a t e ,  67 So.2d 32 ( F l a .  1 9 5 3 ) ;  Rowe v .  

S t a t e ,  8 7  F l a .  1 7 ,  9 8  S o .  6 1 3  ( 1 9 2 4 ) .  I n  A u g u s t ,  1 9 8 5  t h i s  

H o n o r a b l e  C o u r t  o v e r r u l e d  more t h a n  f i f t y  y e a r s  of u n b r o k e n  

p r e c e d e n t  i n  a n a r r o w  f o u r  ( 4 )  t o  t h r e e  ( 3 )  d e c i s i o n .  S t a t e  v .  

M a r s h a l l ,  476  S o . 2 d  1 5 0  ( F l a .  1 9 8 5 ) .  T h i s  e x p e r i m e n t  i n  a 

h a r m l e s s  error t es t  h a s  b e e n  a f a i l u r e  and s h o u l d  b e  e n d e d .  O t h e r  

s t a t e s  h a v e  f o l l o w e d  s u c h  e x p e r i m e n t s ;  f ound  them unworkab l e ,  and 

r e t u r n e d  t o  a p e r  se r u l e .  W e s t m a r k  v .  S t a t e ,  6 9 3  P . 2 d  220  

(Wyo. 1 9 8 4 ) .  The t r a d i t i o n a l  law o f  F l o r i d a  s h o u l d  b e  r e s t o r e d .  

The s e c o n d  i s s u e  c o n c e r n s  t h e  c e r t i f i e d  q u e s t i o n  i t s e l f .  

Assuming a r g u e n d o  t h a t  t h i s  Honorab l e  C o u r t  d e c i d e s  t o  m a i n t a i n  a 

h a r m l e s s  e r ror  a n a l y s i s ;  t h o r o u g h  r e v i e w  o f  t h e  e n t i r e  r e c o r d  is  

e s s e n t i a l .  I n  H o l l a n d  v .  S t a t e ,  503  So.2d 1250  ( F l a .  1 9 8 7 ) ,  t h i s  

C o u r t  s t a t e d :  

" I t ' s  t h e  d u t y  o f  t h e  p a n e l  o f  a p p e l l a t e  j u d g e s  
t o  r e a d  t h e  r e c o r d  i n  i t s  e n t i r e t y  a n d  r e v i e w  
t h e  i s s u e s  w i t h  c a r e f u l  s c r u t i n y  i n  o r d e r  t o  
a p p l y  t h e  ( h a r m l e s s  error)  test ' .  

I d .  a t  1 2 5 3  ( i t a l i c i z e d  material a d d e d )  - 

T h e  U n i t e d  S t a t e s  Supreme C o u r t  and o t h e r  s t a t e  c o u r t s  h a v e  

a l so  emphas i zed  t h e  need  t o  r e v i e w  t h e  e n t i r e  r e c o r d s  i n  d e t a i l ,  

t o  d e t e r m i n e  w h e t h e r  a n  e r ror  is h a r m l e s s  b e y o n d  a r e a s o n a b l e  



d o u b t .  U n i t e d  S t a t e s  v .  H a s t i n g ,  461 U.S. 499 ( 1 9 8 3 ) ;  S t a t e  v .  

Zimmerman, 479 L.E. 2d 8 6 2  ( O h i o  1 9 8 5 ) .  T h u s ,  t h e  c e r t i f i e d  

q u e s t i o n  mus t  b e  answered  i n  t h e  a f f i r m a t i v e .  

The t h i r d  i s s u e  c o n c e r n s  whe the r  t h e  acknowledged comment on  

s i l e n c e  b y  t h e  C o - d e f e n d a n t ' s  c o u n s e l ,  is h a r m l e s s ,  b e y o n d  a 

r e a s o n a b l e  d o u b t .  T h i s  Honorab l e  C o u r t  a n d  t h e  F o u r t h  D i s t r i c t  

h a v e  b o t h  d e t e r m i n e d  t h a t  t h e  Co-def  e n d a n t  ' s c o u n s e l  commented 

upon p e t i t i o n e r ' s  f a i l u r e  t o  t e s t i f y .  The o n l y  i s s u e  is w h e t h e r  

t h e  i s s u e  is h a r m l e s s  beyond a r e a s o n a b l e  d o u b t .  

A p p e l l a n t  wou ld  i n i t i a l l y  p o i n t  o u t  t h a t  R e s p o n d e n t  h a s  

n e v e r  i n i t i a l l y  a rgued  t h a t  t h e  error i n  t h i s  c a s e  was h a r m l e s s ;  

e i t h e r  i n  t h i s  Honorab l e  C o u r t ,  o r  i n  t h e  F o u r t h  D i s t r i c t  C o u r t  

o f  A p p e a l .  T h i s  C o u r t  r a i s e d  t h i s  p o s s i b i l i t y ,  s u a  s p o n t e ,  i n  

t h e  p r i o r  c e r t i f i e d  q u e s t i o n .  Thus ,  Respondent  h a s  waived t h e  

d e f e n s e  o f  h a r m l e s s  error. 

A s s u m i n g  a r g u e n d o ,  t h a t  t h e  q u e s t i o n  o f  h a r m l e s s  error is 

p r o p e r l y  b e f o r e  t h i s  H o n o r a b l e  C o u r t ;  t h e  error i n  t h e  p r e s e n t  

case is c l e a r l y  n o t  h a r m l e s s  beyond a  r e a s o n a b l e  d o u b t .  The harm 

f r o m  t h i s  comment  i s  c l e a r  f r o m  o n l y  a  b r i e f  r e v i e w  o f  t h e  

t e s t i m o n y  i n  t h i s  c a s e .  P e t i t i o n e r ' s  e n t i r e  d e f e n s e  t o  t h e s e  

c h a r g e s  was t h a t  h i s  Co-de fendan t ,  James Marino,was t h e  a g g r e s s o r  

i n  t h i s  i n c i d e n t .  p e t i t i o n e r ' s  d e f e n s e  was t h a t  a l t h o u g h  h e  was 

p r e s e n t ;  h e  h a d  l i t t l e ,  i f  any ,  p a r t i c i p a t i o n  i n  t h i s  i n c i d e n t .  

P e t i t i o n e r ' s  d e f e n s e  was c o m p l e t e l y  c o n f i r m e d  b y  t h e  p r o s e -  

c u t i o n ' s  p r i m a r y  w i t n e s s ,  P L -  t h e  a l l e g e d  v i c t i m  i n  t h i s  

c a s e  (R558-744) .  



p r i d e n t i f i e d  James Marino a s  t h e  man who b e a t  h e r ,  

f o r c e d  h e r e  t o  p e r f o r m  o r a l  s e x ,  a n d  who h a d  p r e t e n d e d  t o  b e  a 

p o l i c e  o f f i c e r  ( R 6 1 4 - 6 1 5 )  . S h e  s t a t e d  t h a t  p e t i t i o n e r  had n o t  

i n i t i a t e d  a n y  v i o l e n c e  d u r i n g  t h e  e v e n i n g  (R614-615)  . S h e  

t e s t i f i e d  t h a t  M a r i n o  i n i t i a t e d  a l l  o f  t h e  v i o l e n c e  (R643-654).  

She s t a t e d  t h a t  p e t i t i o n e r  was t h e  p a s s i v e  r e c i p i e n t  o f  o r a l  s e x  

(R671-672).  

The o n l y  d i r e c t  c o n t r a d i c t i o n  o f  p e t i t i o n e r ' s  d e f e n s e  case 

came from t h e  C o - d e f e n d a n t ,  James M a r i n o ,  a n d  o n e  o f  h i s  w i t -  

n e s s e s ,  B r e t t  K n e s z .  M a r i n o  t e s t i f i e d  t h a t  h e  was p r e s e n t  and 

t h a t  P e t i t i o n e r  was t h e  a g g r e s s o r  i n  t h i s  i n c i d e n t  (R1256-1396 ) . 
M a r i n o ' s  t e s t i m o n y  was d i r e c t l y  c o n t r a r y  t o  t h a t  o f  t h e  v i c t i m ,  

P1111) P- L had no  c o n n e c t i o n  w i t h  e i t h e r  Marino or 

t h e  P e t i t i o n e r .  T h u s ,  s h e  h a d  no  r e a s o n  t o  l i e  c o n c e r n i n g  t h e  

i s s u e  o f  who was t h e  a g g r e s s o r  i n  t h i s  case.  M a r i n o  had  a n  

o b v i o u s  r e a s o n  t o  l i e .  H e  was f a c i n g  c h a r g e s  o f  t h r e e  v e r y  

s e r i o u s  f e l o n i e s  ( a t t e m p t e d  f i r s t  d e g r e e  m u r d e r ;  s e x u a l  b a t t e r y  

w i t h  a k n i f e ;  a n d  k i d n a p p i n g ) .  T h u s ,  i t  is  c l ea r  t h a t  a b s e n t  

c o r r o b o r a t i o n  o f  M a r i n o  t h e r e  was n o  r e a s o n  f o r  t h e  j u r y  t o  

b e l i e v e  Marino and d i s b e l i e v e  t h e  v i c t i m ,  P- 

The o n l y  w i t n e s s  who s u b s t a n t i a l l y  c o r r o b o r a t e d  M a r i n o  was 

B r e t t  K n e s z .  H e  t e s t i f i e d  t h a t  Marino was a close f r i e n d  o f  h i s  

(R1132) .  H e  s t a t e d  t h a t  h e  had been  c o n v i c t e d  o f  a  crime ( 1 1 3 3 ) .  

H e  c l a i m e d  t h a t  P e t i t i o n e r  h a d  t o l d  h im t h a t  h e  had been  t h e  

a g g r e s s o r  and  t h a t  h e  had shaved  a l l  t h e  v i c t i m ' s  h a i r  o f f  o f  h e r  

e n t i r e  body and b e a t  h e r  (R1142-1143, 1152-1153) .  



H e  t e s t i f i e d  t h a t  h e  had gone  t o  M a r i n o ' s  house  and r e a d  t h e  

v i c t i m ' s  s t a t e m e n t  (R1160) .  H e  had t o l d  P e t i t i o n e r ' s  f a t h e r  t h a t  

h e  t h o u g h t  t h e r e  would  b e  s e p a r a t e  t r i a l s  (R1161) .  H e  a d m i t t e d  

t h a t  h e  had s a i d  Marino was h i s  f r i e n d  a n d  t h a t  h e  was g o i n g  t o  

come f o r w a r d  t o  h e l p  h im o u t  ( R 1 1 6 3 ) .  H e  s p o k e  t o  M a r i n o  

a p p r o x i m a t e l y  t e n  t imes  p r i o r  t o  t r i a l  ( R 1 1 6 6 ) .  H e  a d m i t t e d  

o f f e r i n g  t o  h e l p  Marino g e t  a  j o b  and o f f e r e d  t o  move t o  Houston 

w i t h  him (R1170) .  Thus,  B r e t t  K n e s z ' s  c r e d i b i l i t y  was c r u c i a l .  

H i s  t e s t i m o n y  was t h e  o n l y  t e s t i m o n y  c o r r o b o r a t i n g  Marino on  t h e  

k e y  i s s u e  i n  t h e  c a s e .  I f  K n e s z  was t o  b e  b e l i e v e d ;  t h e n  

P e t i t i o n e r  had a d m i t t e d  t o  b e i n g  t h e  a g g r e s s o r  i n  t h e  i n c i d e n t .  

M a r i n o ' s  a t t o r n e y  knew t h a t  t h i s  t e s t i m o n y  t h e  most c r u c i a l  

t e s t i m o n y  a v a i l a b l e  i n  o r d e r  t o  a t t e m p t  t o  show t h a t  P e t i t i o n e r ,  

a n d  n o t  M a r i n o ,  was t h e  a g g r e s s o r .  T h i s  is why he  commented o n  

P e t i t i o n e r ' s  f a i l u r e  t o  t e s t i f y .  (R1555-1556) .  C o - d e f e n d a n t ' s  

c o u n s e l  s t a t e d  t h a t  P e t i t i o n e r  had a l l e g e d l y  c o n f e s s e d  and no one  

had r e f u t e d  it. p e t i t i o n e r  and Knesz wee t h e  o n l y  p a r t i e s  t o  t h e  

c o n v e r s a t i o n  i n v o l v e d .  T h e r e f o r e ,  o n l y  P e t i t i o n e r  c o u l d  r e f u t e  

t h e  s t a t e m e n t  (R1555-1556) .  

T h i s  comment was s e v e r e l y  and  d i r e c t l y  p r e j u d i c i a l  on  t h e  

p r i m a r y  i s s u e  i n  t h e  c a s e ;  i .e. whe the r  P e t i t i o n e r  or  Marino was 

t h e  a g g r e s s o r  i n  t h i s  c a s e .  I t  d i r e c t l y  and e x p l i c i t l y  p o i n t e d  

o u t  t h a t  P e t i t i o n e r  h a d  n o t  t a k e n  t h e  s t a n d  t o  r e f u t e  K n e s z ' s  

t e s t i m o n y  t h a t  h e  had  a l l e g e d l y  a d m i t t e d  b e i n g  t h e  a g g r e s s o r .  

O n l y  P e t i t i o n e r  c o u l d  r e f u t e  t h i s ,  a s  o n l y  h e  a n d  K n e s z  were 

p a r t i e s  t o  t h i s  c o n v e r s a t i o n .  



I t  c a n n o t  b e  d e t e r m i n e d ,  beyond  a  r e a s o n a b l e  d o u b t ,  t h a t  

t h i s  comment was  h a r m l e s s .  I f  t h e  j u r y ,  h a d  b e l i e v e d  t h a t  

p e t i t i o n e r  was n o t  t h e  a g g r e s s o r ,  it may w e l l  have found him n o t  

g u i l t y  o f  o n e  o r  more c o u n t s ,  o r  o n l y  g u i l t y  o f  a  lesser i n c l u d e d  

o f f e n s e ,  o n  o n e  o r  more c o u n t s .  T h e r e f o r e ,  i t  is  immedia t e ly  

a p p a r e n t  t h a t  t h e  h a r m l e s s  error s t a n d a r d  o f  ~ i G u i l i o ,  s u p r a  

c a n n o t  be  met. 

p e t i t i o n e r ' s  f o u r t h  p o i n t  r a i s e s  t h e  i s s u e  o f  whether  t h e  

t r i a l  c o u r t  e r r e d  i n  deny ing  P e t i t i o n e r  ' s  m o t i o n  f o r  s e v e r a n c e .  

The f a i l u r e  t o  s e v e r  P e t i t i o n e r  and h i s  Co-defendant  was s e v e r e l y  

p r e j u d i c i a l  t o  P e t i t i o n e r .  The t e s t i m o n y  o f  t h e  C o - d e f e n d a n t  

p r o v i d e d  t h e  most d a m a g i n g  e v i d e n c e  a g a i n s t  P e t i t i o n e r  (R1256- 

1 3 9 4 ) .  H i s  t e s t i m o n y  was v i r t u a l l y  t h e  o n l y  e v i d e n c e  t h a t  

p e t  it i o n e r  was t h e  a g g r e s s o r  d u r i n g  t h e  i n c i d e n t  ; i n d i r e c t  

c o n t r a d i c t i o n  t o  t h e  v i c t i m ,  P t e s t i m o n y .  The 

C o - d e f e n d a n t  p r o v i d e d  v i r t u a l l y  t h e  o n l y  e v i d e n c e  t h a t  would  

s u p p o r t  t h e  v e r d i c t  o f  a t t e m p t e d  f i r s t - d e g r e e  m u r d e r ,  u n d e r  

e i t h e r  a f e l o n y - m u r d e r  or  p r e m e d i t a t e d  m u r d e r  t h e o r y .  - S e e  

A m l o t t e  v .  S t a t e ,  456 So.2d 448 ( F l a .  1 9 8 4 ) .  Thus,  t h e  f a i l u r e  

t o  s e v e r  was h i g h l y  p r e j u d i c i a l  and c o n s t i t u t e s  r e v e r s i b l e  error. 

Crum v .  S t a t e ,  398 So.2d 810 ,  811  ( F l a .  1 9 8 1 ) ;  R o w e  v .  S t a t e ,  404 

So .2d  1 1 7 6  ( F l a .  1st DCA 1 9 8 1 ) ;  U n i t e d  S t a t e s  v .  Crawford,  581 

F.2d 489,  491 ( 5 t h  C i r .  1 9 7 8 ) .  

The  f i f t h  i s s u e  c o n c e r n s  t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  g r a n t  

him a c o n t i n u a n c e  to  a l l o w  him a d e q u a t e  time t o  p r e p a r e .  Defense  

c o u n s e l  h a d  been u n a b l e  t o  d e p o s e  numerous p r o s e c u t i o n  w i t n e s s e s  

and had deposed  s e v e n t e e n  ( 1 7 )  p r o s e c u t  i o n  w i t n e s s e s  d u r i n g  t h e  

s e v e n t y - t w o  ( 7 2 )  h o u r s  p r i o r  t o  t r i a l  (R1422-1427, 1748-1761) .  



T h i s  d e n i e d  p e t i t i o n e r  t h e  e f f e c t i v e  a s s i s t a n c e  of c o u n s e l .  

V a l l e  v .  S t a t e ,  3 9 4  S o . 2 d  1004 ( F l a .  1 9 8 1 ) ;  Westbrook v .  S t a t e ,  

439 S o . 2 d  1039  ( F l a .  4 t h  DCA 1 9 8 3 ) .  

The s i x t h  i s s u e  c o n c e r n s  t h e  h y p n o s i s  of t h e  k e y  p r o s e c u t i o n  

w i t n e s s ,  P L  T h i s  r e q u i r e s  r e v e r s a l  under Bundy v .  

S t a t e ,  471  S o . 2 d  9 ( F l a .  1 9 8 5 )  



ARGUMENT 

POINT I 

T H I S  COURT SHOULD RETURN TO I T S  WELL-SETTLED 
POSITION THAT COMMENT I N  A DEFENDANT'S RIGHT TO 
R E M A I N  SILENT R E Q U I R E S  REVERSAL UPON TIMELY 
OBJECTION THERETO 

T h i s  C o u r t  h a s  r e p e a t e d l y  h e l d  t h a t  a comment o n  s i l e n c e  

r e n d e r s  a c o n v i c t i o n  r e v e r s i b l e  as  a matter o f  l a w .  - C f .  B e n n e t t ,  

3 1 6  S o . 2 d  4 1  ( F l a .  1 9 7 5 ) ,  S h a n n o n  v .  S t a t e ,  3 3 5  S o . 2 d  5  ( F l a .  

1 9 7 9 ) ,  C l a r k  v .  S t a t e ,  3 6 3  So.2d  3 3 1  ( F l a .  1 9 7 8 ) ,  a n d  t h e  cases 

c i t e d  t h e r e i n .  I n  M a r s h a l l ,  s u p r a ,  t h i s  H o n o r a b l e  C o u r t  o v e r -  

r u l e d  more t h a n  s i x t y  ( 6 0 )  y e a r s  o f  l o n g - s t a n d i n g  p r e c e d e n t  a n d  

set  u p  h a r m l e s s  error t h a t  o n  a comment o n  s i l e n c e ;  i n  a n a r r o w  

f o u r  ( 4 )  t o  t h r e e  ( 3 )  d e c i s i o n .  T h i s  e x p e r i m e n t ,  i n  t h e  h a r m l e s s  

error  t es t ,  w h i c h  w e  h a v e  b e e n  e n d u r i n g ,  f o r  t h e  l a s t  two y e a r s ,  

h a s  b e e n  a complete f a i l u r e ,  a n d  m u s t  be a b a n d o n e d .  

Many s t a t e s  h a v e  a pe r  se  r e v e r s i b l e  r u l e  c o n c e r n i n g  a 

c o m m e n t  o n  s i l e n c e .  Ex P a r t e  T u c k e r ,  454  So.2d  5 5 2  ( A l a .  1 9 8 4 ) ;  

S t a t e  v .  Marcello,  3 7 5  S o . 2 d  9 4  ( L a .  1 9 7 9 ) ;  West v .  S t a t e ,  485 

S o . 2 d  6 8  (Miss. 1 9 8 5 ) ;  S t a t e  v .  L a r a ,  5 3 9  P . 2 d  6 2 3  ( N . M . A p p .  

1 9 7 5 ) ;  S t a t e  v .  T u r n e r , 4 3 3  A.2d 3 9 7  (Me. 1 9 8 1 )  ( I f  a d i r e c t  

c o m m e n t ) ;  S t a t e  v .  N e l s o n ,  7 1 9  S . W .  2d 1 3  (Mo.App. 1 9 8 6 ) ;  S t a t e  

v .  B e n n e t t ,  3 0 4  S . E .  2d 3 5  (W.Va. 1 9 8 3 ) ;  Wes tmark  v .  S t a t e ,  6 9 3  

P .2d  2 2 0  (Wyo.  1 9 8 4 ) .  T h e  number  is g r o w i n g ,  w i t h  M i s s o u r i  a n d  

Wyoming, b e i n g  r e c e n t  a d d i t i o n s .  F l o r i d a  s h o u l d  r e t u r n  t o  i t s  

l o n g  s t a n d i n g  t r a d i t i o n  a n d  j o i n  t h e s e  o t h e r  s t a t e s .  

T h e  e x p e r i e n c e  o f  Wyoming a s  d e s c r i b e d  b y  t h e  Wyoming 

S u p r e m e  C o u r t  i n  W e s t m a r k ,  s u p r a  e x e m p l i f i e s  t h e  n e e d  t o  r e t u r n  

t o  a per s e  r e v e r s i b l e  r u l e .  Wyoming h a d  a pe r  se  r e v e r s i b l e  



r u l e  and t h e n  changed  t o  h a r m l e s s  error t e s t  i n  1982.  R i c h t e r  v .  

S t a t e ,  642 P.2d 1269 (Wyo. 1 9 8 2 ) .  A f t e r  a t w o  y e a r  e x p e r i m e n t  i n  

t h e  h a r m l e s s  e r r o r  t e s t ;  t h e  Wyoming S u p r e m e  C o u r t  f o u n d  t h e  

e x p e r i m e n t  t o  b e  a c o m p l e t e  f a i l u r e  and  r e t u r n e d  t o  t h e  p e r  se  

r u l e .  Westmark,  s u p r a .  The a n a l y s i s  o f  t h e  Wyoming Supreme C o u r t  

is v e r y  a p p l i c a b l e  t o  F l o r i d a .  

S i n c e  w e  o v e r r u l e d  C l e n i n  v. S t a t e ,  Wyo., 573 
P.2d 8 4 4  ( 1 9 7 8 )  i n  R i c h t e r  v. S t a t e ,  Wyo., 642 
P.2d 1269 ( 1 9 8 2 ) ,  where  w e  h e l d  t h a t  v i o l a t i o n s  
were n o t  n e c e s s a r i l y  p r e j u d i c i a l  a n d ,  u n d e r  
some f a c t  s i t u a t i o n s ,  c o n s t i t u t e  h a r m l e s s  
e r ror ,  o u r  a t t e n t i o n  h a s  b e e n  c a l l e d  t o  f a r  too 
many i n s t a n c e s  w h e r e  p r o s e c u t o r s  seem t o  b e  
p l a y i n g  " R u s s i a n  r o u l e t t e "  w i t h  t h i s  i m p e r -  
m i s s i b l e  p r a c t i c e .  T h e  game seems t o  b e  t h a t  
p r o s e c u t o r s  w i l l  t a k e  t h e  c h a n c e  and a s k  a b o u t  
or  comment upon s i l e n c e  e v e n  t h o u g h  t h e y  know 
t h a t  t h e s e  i n t e r r o g a t i o n s  are i m p e r m i s s i b l e  as  
b e i n g  i n  v i o l a t i o n  o f  t h e  d e f e n d a n t ' s  F i f t h  
Amendment r i g h t s  t o  t h e  f e d e r a l  c o n s t i t u t i o n  
a n d  h i s  A r t .  l , S l l ,  Wyoming c o n s t i t u t i o n a l  
r i g h t s - o n  t h e  t h e o r y  t h a t  t h e  Supreme C o u r t  i n  
a l l  p r o b a b i l i t y  w i l l  h o l d  t h e  e r r o r  t o  b e  
h a r m l e s s .  

N o  more. 

W e  h e r e w i t h  r e t u r n  t o  t h e  r u l e  o f  C l e n i n  v. 
S t a t e ,  s u p r a ,  a n d  w i l l  h o l d  t h a t  a n y  comment 
upon t h e  a c c u s e d ' s  e x e r c i s e  o f  h i s  or h e r  r i g h t  
t o  r e m a i n  s i l e n t  is  p r e j u d i c i a l  e r ror  w h i c h  
w i l l  e n t i t l e  t h e  a c c u s e d  t o  a r e v e r s a l  o f  t h e  
c o n v i c t  i o n .  

W e  w i l l  r e v e r s e  W e s t m a r k ' s  c o n v i c t i o n  a n d  
remand f o r  a new t r i a l .  

The Wyoming Supreme C o u r t  went  o n  t o  f u r t h e r  d e s c r i b e  t h e  r e a s o n s  

f o r  t h e  p e r  se r u l e :  

T h i s  c o u r t  h a s  l o n g  b e e n  c o n c e r n e d  a b o u t  t h e  
p rob l em a t  hand i n  t h i s  a p p e a l - - p h i l o s o p h i c a l -  
l y ,  f a c t u a l l y  and f rom t h e  p u r e  l e g a l  p o i n t  o f  
v i ew .  I n  J e r s k e y  v. S t a t e ,  Wyo., 546 P.2d 1 7 3 ,  
1 7 5  ( 1 9 7 6 )  w e  s a i d :  



" T h e  t h e o r y  o f  t h e  p r i v i l e g e  a g a i n s t  
s e l f - i n c r i m i n a t i o n  is a  g o o d ,  h i g h - p r  i n c i p l e d  
c o n c e p t  a i m e d  a t  t h e  p r e s e r v a t i o n  o f  t h e  v e r y  
most b a s i c  o f  t h e  i n d i v i d u a l ' s  r i g h t s  i n  a  
d e m o c r a t i c  s o c i e t y  a n d  o n e  w h i c h  s h o u l d  b e  
r e a d i l y  embraced by a l l  o f  us . "  

W e  remembered t h a t  Miranda  v. A r i z o n a ,  384 U.S. 
436,  86 S .Ct .  1602 ,  1 6  L.Ed.2d 6 9 4 ,  1 0  A.L.R. 
3 d ;  9 7 4  ( 1 9 6 6 )  r e f e r r e d  t o  E s c o b e d o  v. I l l i-  
n o i s ,  378  U.S. 4 7 8 ,  8 4  S .C t .  1758 ,  1 2  L.Ed.2d 
977 ( 1 9 6 4 ) .  The Miranda  C o u r t  s a i d :  

" * * * T h a t  c a s e  was  b u t  a n  e x p l i c a t i o n  o f  
b a s i c  r i g h t s  t h a t  a r e  e n s h r i n e d  i n  o u r  C o n s t i -  
t u t i o n - - t h a t  ' N o  p e r s o n  *** s h a l l  b e  c o m p e l l e d  
i n  a n y  c r i m i n a l  c a s e  t o  b e  a  w i t n e s s  a g a i n s t  
h i m s e l f  ,' and t h a t  ' t h e  a c c u s e d  s h a l l  * * *  h a v e  
t h e  A s s i s t a n c e  o f  C o u n s e l 1 - - r i g h t s  which were 
p u t  i n  j e o p a r d y  i n  t h a t  c a s e  t h r o u g h  o f f i c i a l  
o v e r b e a r i n g  . These  p r e c i o u s  r i g h t s  were f i x e d  
i n  o u r  C o n s t i t u t i o n  o n l y  a f t e r  c e n t u r i e s  o f  
p e r s e c u t i o n  and  s t r u g g l e .  And i n  t h e  words  o f  
C h i e f  J u s t i c e  M a r s h a l l ,  t h e r e  were s e c u r e d  ' f o r  
a g e s  t o  come, a n d  * * *  d e s i g n e d  t o  a p p r o a c h  
i m m o r t a l i t y  a s  n e a r l y  a s  human i n s t i t u t i o n s  c a n  
a p p r o a c h  i t , '  C o h e n s  v. Commonweal th  o f  
V i r g i n i a ,  6  W h e a t .  2 6 4 ,  3 8 7 ,  5  L.Ed. 257  
( 1 8 2 1 ) . "  384  U.S. a t  442 -443  [ 8 6  S . C t .  a t  
16111 .  

I n  J e r s k e y ,  w e  p o n d e r e d  t h e  e v i l  w h i c h  i s  
d e s c r i b e d  when c o u r t s  i g n o r e  o r  d o  n o t  a s s i g n  
t h e  i n t e n d e d  i m p o r t a n c e  t o  s u c h  r i g h t s  a s  t h o s e  
embodied i n  t h e  F i f t h  Amendment t o  t h e  U n i t e d  
S t a t e s  C o n s t i t u t i o n  a n d  A r t .  I ,  $ 11 o f  t h e  
Wyoming C o n s t i t u t i o n  when w e  s a i d :  

" I t  i s  b e c a u s e  o f  t h e s e  a n c i e n t  t e n d e n c i e s  
b y  w h i c h  men i n  p o s s e s s i o n  o f  t h e  p o w e r s  o f  
g o v e r n m e n t  s e e k ,  w i t h  t h e  weaponry o f  gove rn -  
men t ,  t o  impose t h e i r  w i l l  upon t h o s e  whom t h e y  
g o v e r n  ( o r  ' s e r v e ' )  t h a t  t h e  p r o t e c t i o n s  
embodied i n  t h e  F e d e r a l  F i f t h  Amendment and t h e  
Wyoming C o n s t i t u t i o n ,  A r t i c l e  1, S e c t i o n  11, 
were needed .  

" T h e  e v i l  i s  s o  o f t e n  s p a w n e d  i n  t h e  name o f  
t h e  l a w  and t h e  p u r s u i t  o f  t h e  p u b l i c  o r d e r  a s  
e x p r e s s e d  by o f f i c i a l s  who a r e  engaged  i n  d o i n g  
what  is  ' g o o d , '  ' r i g h t , '  ' f a i r , '  ' i n  t h e  p u b l i c  
i n t e r e s t , '  o r  who a r e  so  o f t e n  ' j u s t  d o i n g  
t h e i r  d u t y . '  Howeve r ,  when p u b l i c  o f f i c i a l s  
a d o p t  t h e i r  own i d e a s  a b o u t  m o r a l i t y  a s  
s t a n d a r d s  f o r  a d j u d i c a t i n g  t h e  r i g h t e o u s n e s s  o f  
o t h e r s - - a b s e n t  t h e  g u i d e l i n e s  f u r n i s h e d  by t h e  



common a n d  s t a t u t o r y  l a w  p o o l  o f  e x p e r i e n c e  
c o n t r i b u t e d  t o  b y  a l l  c i v i l i z e d  p e o p l e - - t h e  
' g o o d , '  t h e  ' r i g h t , '  and t h e  ' f a i r 1  become t h e  
e x p e d i e n t .  The  s t a n d a r d  f o r  t h e  s u c c e s s f u l  
s o c i e t y  is  t h e n  j u d g e d  a c c o r d i n g  t o  t h e  e n d  
r e s u l t  w i t h  p r e c i o u s  l i t t l e  a t t e n t i o n  b e i n g  
p a i d  t o  t h e  manner by which it is a c h i e v e d  a n d  
t o  how many h e a d s  may h a v e  f a l l e n  i n t o  t h e  
b a s k e t  i n  t h e  p r o c e s s .  G o v e r n m e n t  b e c o m e s  
u l t r a  p o w e r f u l  and t h e  c i t i z e n  i s  r e l e g a t e d  t o  
t h e  l e a s t  r a t h e r  t h a n  t h e  most i m p o r t a n t  u n i t  
o f  t h e  s o c i a l  o r d e r .  The  f r a g i l e  cobwebs o f  
human r i g h t s  become m i s t y  v i s i o n s  which t e n d  t o  
b l e n d  w i t h  t h e  g h o s t s  o f  some p u b l i c  o f f i c i a l ' s  
p r i v a t e  o p i n i o n  o f  w h a t  is ' g o o d , '  ' f a i r , '  
' r i g h t ,  ' and  ' j u s t '  u n t i l  t h e  become i m p e r -  
c e p t i b l e  and--at  l a s t - - a r e  n o  r i g h t s  a t  a l l .  " 
546 p.2d a t  177.  

I n  Wyoming w e  h a v e  s a i d  t h a t ,  u n l e s s  t h e r e  is a  
c l e a r ,  u n m i s t a k a b l e ,  k n o w l e d g e a b l e  w a i v e r  o f  
t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t  t o  r ema in  
s i l e n t ,  s i l e n c e  may n o t  b e  used a g a i n s t  him i n  
t r i a l - - a n d  t o  d o  so is error. J e r s k e y  v. S t a t e ,  
s u p r a .  

P r i o r  t o  J e r s k e y ,  t h i s  c o u r t  s a i d  i n  G a b r i e l s o n  
v .  S t a t e ,  Wyo., 5 1 0  p .2d  5 3 4 ,  5 3 8  ( 1 9 7 3 )  
( d e c i d e d  b e f o r e  D o y l e ) :  

"No c o n s t i t u t i o n a l  r i g h t  o f  a n  a c c u s e d  p e r s o n  
i s  more s a c r e d  t h a n  h i s  r i g h t  n o t  t o  make a  
s t a t e m e n t  o r  t e s t i f y  a g a i n s t  h i m s e l f ,  and it 
was h i g h l y  improper  f o r  any comment or  q u e s t i o n  
t o  b e  made o r  a sked  p e r t a i n i n g  t h e r e t o . "  

J u s t  ice  G u t h r i e ,  c o n c u r r i n g  i n  G a b r i e l s o n ,  was 
p a r t i c u l a r l y  conce rned  w i t h  t r i a l  comments upon 
t h e  d e f e n d a n t ' s  e x e r c i s e  o f  h i s  r i g h t  t o  r ema in  
s i l e n t  and s a i d :  

" * * *  The c h i l l i n g  e f f e c t  o f  s u c h  a  p r o c e d u r e  
o n  t h e  e x e r c i s e  o f  s u c h  a  r i g h t  n e e d s  n o  
d e m o n s t r a t i o n .  A c o n s t i t u t i o n a l  g u a r a n t y  
i n d e e d  becomes b a r r e n  a n d  v a l u e l e s s  i f  b y  t h e  
a s s e r t i o n  t h e r e o f  i t  c a n  b e  u t i l i z e d  t o  h i s  
d e t r i m e n t . "  510 p.2d a t  539-540. 

F l o r i d a  h a s  t h e  s ame  s a c r e d  c o n s t i t u t i o n a l  r i g h t .  Ar t ic le  

I ,  S e c t i o n  2 F l a . C o n s t . ,  F l o r i d a  h a s  a l s o  e x p e r i e n c e d  numerous 

a b u s e s  o f  t h e  p r o h i b i t i o n  a g a i n s t  p e n a l i z i n g  a  c i t i z e n  f o r  



e x e r c i s i n g  h i s  s a c r e d  c o n s t i t u t i o n a l  r i g h t .  F e r r y  v .  S t a t e ,  

S o .  2d - 1 2  FLW 215  ( F l a . M a y  8 ,  1 9 8 7 ) ;  B r a n n i n  v .  S t a t e ,  496 

S o . 2 d  1 2 4  ( F l a .  1 9 8 6 ) ;  Long v .  S t a t e ,  494 So.2d 213 ( F l a .  1 9 8 6 ) ;  

B e t o l o t t i  v .  S t a t e ,  476  So .2d  1 3 0  ( F l a .  1 9 8 5 ) ;  B a r r y  v .  S t a t e ,  

494  So .2d  2 1 3  ( F l a .  1 9 8 6 ) ;  Rosso v . S t a t e ,  - So. 2d - , 1 2  FLW 

1 0 2 4  ( F l a .  3 r d  DCA A p r i l  1 4 ,  1 9 8 7 ) ;  S m i t h  v .  S t a t e ,  - So. 2d 

12  FLW 130  ( F l a .  4 t h  DCA December 24 ,  1 9 8 6 ) .  These  are j u s t  

a few o f  t h e  cases where  t h i s  error c o n t i n u e s .  

The  q u e s t i o n  r e m a i n s  a s  t o  why p r o s e c u t o r s  c o n t i n u e  t o  

r e p e a t e d l y  make s u c h  a n  o b v i o u s  and b a s i c  v i o l a t i o n  o f  t h e  o n e  o f  

t h e  most s a c r e d  a n d  a n c i e n t  o f  r i g h t s  u n d e r  t h e  F l o r i d a  a n d  

u n i t e d  S t a t e s  C o n s t i t u t i o n s .  The o n l y  l o g i c a l  a n s w e r  is b e c a u s e  

a n  a s s e r t i o n  o f  a c i t i z e n ' s  r i g h t  t o  r e m a i n  s i l e n t  is so damning ,  

i n  t h e  j u r y ' s  e y e s ,  t h a t  i t  c o n s t i t u t e s  t h e  f i n a l  n a i l  i n  t h e  

c o f f i n ;  e l  i m i n a t i n g  t h e  c i t  i z e n '  s c h a n c e s  f o r  a c q u i t t a l .  H a r d l y  

a v o i r  d i r e  g o e s  b y ,  a f t e r  a l l ,  where  a j u r o r  d o e s  n o t  c a n d i d l y  

s t a t e  t h a t  h e  e x p e c t s  a n  i n n o c e n t  p e r s o n  t o  g i v e  h i s  s t o r y  t o  t h e  

p o l i c e ,  or  t h a t  h e  w i l l  w a i t  t o  d e c i d e  t h e  case  u n t i l  h e  h e a r s  

t h e  d e f e n d a n t ' s  s i d e  o f  t h e  s t o r y .  - S e e ,  Wadde l l  v .  S t a t e ,  458 

S o . 2 d  1 1 4 0  ( F l a .  5 t h  DCA 1 9 8 4 ) .  The  r i g h t  t o  r e m a i n  s i l e n t  is 

p o r t r a y e d  on  t e l e v i s i o n  and mov ie s  as  a  s c r e e n  b e h i n d  w h i c h  t h e  

g u i l t y  h i d e .  I t  i s  p r e c i s e l y  t h e s e  s u b c o n s c i o u s ,  b u t  no less 

d e v a s t a t i n g ,  v i s c e r a l  r e s p o n s e s  w h i c h  t h e  p r o h i b i t i o n  a g a i n s t  

comment o n  t h e  e x e r c i s e  o f  t h e  r i g h t  t o  r e m a i n  s i l e n t  is d e s i g n e d  

t o  c i r c u m v e n t .  And i t  is p r e c i s e l y  b e c a u s e  t h e s e  r e s p o n s e s  are 

so  i n s i d i o u s  t h a t  m a n d a t o r y  r e v e r s a l  i s  t h e  o n l y  a p p r o p r i a t e  

p r o p h y l a c t i c ,  b o t h  t o  r e m o v e  t e m p t a t i o n  f r o m  t h e  p a t h  o f  t h e  

p r o s e c u t i o n ,  i n s o f a r  as t h e  C o u r t  is a b l e  t o ,  and t o  e n s u r e  t h a t  



a n  a c c u s e d ' s  c o n v i c t  i o n  is n o t  i m p e r m i s s i b l y  t a i n t e d .  F l o r i d a  

h a s  a  p e r  s e  r u l e  o f  r e v e r s a l  i n  o t h e r  a r e a s .  S t a t e  v .  H a l l ,  

S o .  2d -- , 1 2  FLW 363 ( F l a .  J u l y  1 7 ,  1 9 8 7 ) ;  ~ e r r i  v .  S t a t e ,  426 

So.2d  1 0 2 1  ( F l a .  3 r d  DCA 1 9 8 3 ) .  F l o r i d a  h a s  h a d  a  two  y e a r  

expe r imen t  w i t h  t h e  h a r m l e s s  e r r o r  t e s t .  I t  h a s  been a  m i s e r a b l e  

f a i l u r e .  I t  s h o u l d  be ended a f t e r  two y e a r s ;  j u s t  a s  t h e  wyoming 

Supreme Cour t  ended i t s  f a i l e d  expe r imen t  a f t e r  two y e a r s .  T h i s  

Cour t  s h o u l d  r e t u r n  t o  i ts  t i m e  honored p e r  se r u l e  o f  r e v e r s a l .  



POINT I1 

THE CERTIFIED QUESTION MUST BE ANSWERED I N  THE 
AFFIRMATIVE AND THE RULE OF HOLLAND V. STATE, 
503  S0.2d 1250 ( F l a .  1 9 8 7 )  SHOULD BE MAINTAINED 

T h i s  i s s u e  i n v o l v e s  a  c e r t i f i e d  q u e s t i o n  f r o m  w h i c h ,  i n  

e f f e c t  , u r g e s  t h i s  H o n o r a b l e  C o u r t  t o  o v e r r u l e  i ts  d e c i s i o n  i n  

H o l l a n d ,  s u p r a .  The p r o c e d u r e  which  by t h e  F o u r t h  Dis t r ic t  C o u r t  

o f  A p p e a l  p r o p o s e d  i n  K inchen ,  s u p r a  and  d e s c r i b e d  more f u l l y  i n  

C i c c a r e l l i  v .  S t a t e ,  - S o .  2d , 1 2  FLW 1 4 2 9  ( F l a .  4 t h  DCA 

J u n e  1 0 ,  1 9 8 7 )  i s  n o t  o n l y  c o n t r a r y  t o  H o l l a n d ,  s u p r a ,  b u t  is 

c o n t r a r y  t o  t h e  r o l e  o f  a  j u d g e  a s  c o n c e i v e d  by v i r t u a l l y  e v e r y  

c o u r t  i n  t h e  n a t i o n .  

The  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  h a s  p r o p o s e d  t h e  

f o l l o w i n g  form o f  r e v i e w :  

I n  d e t e r m i n i n g  t h a t  t h e  error i n v o l v e d  h e r e i n  
was h a r m l e s s  w e  h a v e  r e l i e d  e x t e n s i v e l y  upon  
t h e  r e v i e w  o f  t h e  e v i d e n c e  s e t  o u t  i n  t h e  
p a r t i e s ' b r i e f s  a n d  o u r  own i n t e r n a l  r e v i e w  
p r o c e s s  b y  w h i c h  t h e  c o u r t ' s  l e g a l  s t a f f  
d i r e c t l y  examines  t h e  t r i a l  c o u r t  r e c o r d  t o  b e  
c e r t a i n  t h a t  t h e  c o u r t  i s  p r e s e n t e d  w i t h  a n  
a c c u r a t e  d e s c r i p t i o n  o f  t h e  e v i d e n c e .  E a c h  
j u d g e  o n  t h e  p a n e l  h a s  n o t  i n d e p e n d e n t l y  r e a d  
t h e  r e c o r d  i n  i t s  e n t i r e t y .  W h i l e  w e  a r e  
c o n f i d e n t  t h a t  t h i s  r e v i e w  h a s  b e e n  b o t h  
c o m p l e t e  and a c c u r a t e ,  w e  a r e  c o n c e r n e d  a s  t o  
w h e t h e r  o u r  r e v i e w  i s  i n  a c c o r d  w i t h  t h e  
h o l d i n g  i n  Holland v. S t a t e ,  1 2  FLW 94 ( F l a .  
Feb. 5  , 1 9 8 7 ) ,  which a p p e a r s  t o  h o l d  t h a t  it is 
t h e  d u t y  o f  e a c h  a p p e l l a t e  j u d g e  t o  r e a d  t h e  
e n t i r e  t r i a l  c o u r t  r e c o r d  b e f o r e  d e t e r m i n i n g  
w h e t h e r  t r i a l  error may b e  h a r m l e s s .  

Our p r i m a r y  c o n c e r n  is t h a t  w e  comply  w i t h  t h e  
s u p r e m e  c o u r t ' s  d i r e c t i o n s  i n  r e s o l v i n g  a  
h a r m l e s s  error c l a i m  by t h e  s t a t e .  A t  t h e  same 
t i m e ,  however ,  w e  must  acknowledge  some c o n c e r n  
f o r  t h e  s h e e r  amount o f  j u d i c i a l  t i m e  t h a t  w i l l  
b e  r e q u i r e d  i f ,  i n d e e d ,  e a c h  j u d g e  mus t  r e a d  
t h e  e n t i r e  r e c o r d  b e f o r e  h a r m l e s s  e r r o r  may b e  
f o u n d .  W h i l e  t h e  r e c o r d  i s  n o t  e s p e c i a l l y  



l e n g t h y  i n  t h e  p r e s e n t  case, w e  mus t  n o t e  t h a t  
a claim o f  h a r m l e s s  error  is r a i s e d  i n  t h e  v a s t  
m a j o r i t y  o f  c r i m i n a l  a p p e a l s  and o u r  a b i l i t y  t o  
m a n a g e  a n  a l r e a d y  s t a g g e r i n g  c a s e l o a d  w i l l  
c e r t a i n l y  b e  a f f e c t e d  b y  a r e q u i r e m e n t  t h a t  
e a c h  j u d g e  r e a d  t h e  e n t i r e  r e c o r d .  

C i cca re l l i ,  s u p r a  a t  1429 .  

T h i s  f o r m  o f  r e v i e w  i s  c o m p l e t e l y  i n a d e q u a t e ;  e s p e c i a l l y  

when d e a l i n g  w i t h  s u c h  a n  i m p o r t a n t  r i g h t  as  t h e  r i g h t  t o  r e m a i n  

s i l e n t .  

The  p r o c e d u r e  d e s c r i b e d  i n  C i c c a r e l l i ,  s u p r a  is c o n s t i t u -  

t i o n a l l y  d e f i c i e n t  u n d e r  t h e  d e c i s i o n s  o f  t h e  U n i t e d  S t a t e s  

Supreme C o u r t .  u n i t e d  S t a t e s  v .  H a s t i n g ,  461  U.S. 499 ( 1 9 8 3 ) .  

S i n c e  Chapman,  t h e  C o u r t  h a s  c o n s i s t e n t l y  made 
clear t h a t  it is t h e  d u t y  o f  a r e v i e w i n g  c o u r t  
t o  c o n s i d e r  t h e  t r i a l  r e c o r d  as  a whole  and t o  
i g n o r e  errors t h a t  are h a r m l e s s ,  i n c l u d i n g  most 
c o n s t i t u t i o n a l  v i o l a t i o n s ,  see ,  e.g., Brown, 
s u p r a ,  4 1 1  U.S.., a t  230 -232 ,  9 3  S . C t . ,  a t  
1 5 6 9 - 1 5 7 0 ;  B a r r i n g t o n  v .  C a l i f o r n i a ,  395 U.S. 
2 5 0 ,  8 9  S . C t .  1 7 2 6 ,  2 3  L . l E d . 2 d  284  ( 1 9 6 9 ) ;  
M i l t o n  v.  W a i n w r i g h t ,  4 0 7  u . S .  3 7 1 ,  92  S .C t .  
2174,  3 3  L.Ed.2d 1 ( 1 9 7 2 ) .  

461  U.S. a t  510.  

Thus ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  h a s  s p e c i f i c a l l y  h e l d  t h a t  

i s  t h e  d u t y  o f  t h e  c o u r t ;  n o t  t h e  c o u r t ' s  l e g a l  s t a f f ,  t o  

c o n s i d e r  t h e  e n t i r e  t r i a l  r e c o r d  a s  a whole .  

O t h e r  f e d e r a l  and s t a t e  c o u r t s  h a v e  r e a c h e d  t h e  same r e s u l t .  

U n i t e d  S t a t e s  v .  M u s c a r e l l a ,  585 F.2d 242,  250 ( 7 t h  C i r .  1 9 7 8 ) ;  

S t a t e  v .  P h i l l i p s ,  2 9 8  N . W .  2 3 9 ,  2 4 2  (Wis.App. 1 9 8 0 ) ;  S t a t e  v .  

Zimmerman, 479  N.E.2d 8 6 2  ( O h i o  1 9 8 5 ) .  Any r a t i o n a l  a t t e m p t  a t  

d e c i d i n g  w h e t h e r  an  error is h a r m l e s s ,  beyond a r e a s o n a b l e  d o u b t ,  

. c a n  o n l y  b e  made a f t e r  a c o m p l e t e  r e v i e w ,  o f  t h e  e n t i r e  r e c o r d ,  

by t h e  j u d g e s  t h e m s e l v e s .  



The sys tem proposed i n  C i c c a r e l l i  a l s o  t r a n s f e r s  some o f  t h e  

m o s t  b a s i c  f u n c t i o n s  o f  b e i n g  a  j u d g e  t o  j u d i c i a l  a i d e s .  T h i s  

p r o p o s a l  u n d e r m i n e s  t h e  v e r y  f o u n d a t i o n s  o f  o u r  s y s t e m  o f  

a p p e l l a t e  review.  

A p p e l l a t e  j u d g e s ,  i n  F l o r i d a ,  c o n s t i t u t e  a  s m a l l ,  s e l e c t  

g roup  o f  t h e  most h i g h l y  q u a l i f i e d  and e x p e r i e n c e d  l e g a l  s c h o l a r s  

i n  o u r  s t a t e .  They a l l  have y e a r s  o f  e x p e r i e n c e  a s  members, i n  

good s t a n d i n g ,  o f  t h e  F l o r i d a  B a r .  They a l l  h a v e  s p o t l e s s  

e t h i c a l  r e p u t a t i o n s  and o u t s t a n d i n g  r e p u t a t i o n s  a s  p r a c t i c i n g  

a t t o r n e y s  and l e g a l  s c h o l a r s .  Many h a v e  p r e v i o u s l y  b e e n  t r i a l  

j u d g e s .  Most a p p e l l a t e  judges  a r e  i n i t i a l l y  p l a c e d  on t h e  bench 

by t h e  Governor o f  F l o r i d a ,  a f t e r  be ing  n o m i n a t e d  by a  J u d i c i a l  

N o m i n a t i n g  Commission; which is composed o f  prominent  members o f  

t h e  F l o r i d a  Bar and o t h e r  prominent  c i t i z e n s .  The nominat ion  and 

s e l e c t i o n  p r o c e s s  i n v o l v e s  a  v e r y  d e t a i l e d  s c r e e n i n g  p r o c e s s  o f  

t h e  backgrounds and q u a l i f i c a t i o n s  o f  t h e  c a n d i d a t e s .  A p p e l l a t e  

j u d g e s  a r e  t h e n  s u b j e c t e d  t o  p e r i o d i c  r e v i e w  by t h e  v o t e r s ;  

th rough  t h e  merit r e t e n t i o n  p r o c e s s .  

The c o n t r a s t  between an  a p p e l l a t e  judge and a  j u d i c i a l  a i d e  

is a  s t a r k  one .  J u d i c i a l  a i d e s  a r e  g e n e r a l l y  p e r s o n s  who h a v e  

j u s t  g r a d u a t e d  f rom l a w  s c h o o l .  Many a r e  n o t  members o f  t h e  

F l o r i d a  Bar.  Many have never  handled  a  t r i a l  o r  an  a p p e a l  a t  any 

l e v e l .  None have  been th rough  t h e  r i g o r o u s  s e l e c t i o n  p r o c e s s  o f  

t h e  J u d i c i a l  Nominating Commission and t h e  G o v e r n o r .  They a r e  

n o t  s u b j e c t e d  t o  r ev iew,  by t h e  c i t i z e n s  o f  F l o r i d a ,  th rough  t h e  

merit r e t e n t i o n  p r o c e s s .  



A t h o r o u g h  and c o m p l e t e  r e v i e w ,  o f  t h e  e n t i r e  r e c o r d ,  is o n e  

o f  t h e  most b a s i c  and e s s e n t i a l  f u n c t i o n s  o f  b e i n g  a n  a p p e l l a t e  

j u d g e .  The  e x p e r i e n c e  and  q u a l i f i c a t i o n s  o f  a n  a p p e l l a t e  j udge  

a r e  r e q u i r e d  t o  e n s u r e  f u l l ,  f a i r  and a c c u r a t e  a p p e l l a t e  r e v i e w .  

A summary ,  b y  a n  a i d e ,  is no  s u b s t i t u t e  f o r  t h e  f u l l  f l a v o r  o f  a  

c a s e  o n e  r e c e i v e s  from a  c o m p l e t e  r e a d i n g  of t h e  e n t i r e  r e c o r d .  

B o t h  t h e  F l o r i d a  a n d  F e d e r a l  C o n s t i t u t i o n s  r e q u i r e  t h i s .  H o l -  

l a n d ,  s u p r a ;  H a s t i n g s ,  s u p r a .  The l i t i g a n t s  o n  b o t h  s i d e s  a r e  

e n t i t l e d  t o  i t .  I t  m u s t  a l w a y s  b e  r e m e m b e r e d  t h a t  a n  a p p e a l  

u l t i m a t e l y  i n v o l v e s  t h e  l i f e  or l i b e r t y  of a  f e l l o w  c i t i z e n .  Each 

c i t i z e n  is e n t i t l e d  t o  t h e  f u l l  r e v i e w  p r o c e s s  d e s c r i b e d  b y  

H o l l a n d .  

The  C i c c a r e l l i  p r o c e d u r e  n o t  o n l y  d e n i e d  f u l l  a p p e l l a t e  

r e v i e w  t o  l i t i g a n t s ;  i t  would s u b s t a n t i a l l y  e r o d e  p u b l i c  c o n f i -  

d e n c e  i n  o u r  j u d i c i a l  s y s t e m .  The p e o p l e  of F l o r i d a  have  a  r i g h t  

t o  e x p e c t  t h e  j u d g e s  t h a t  t h e y  v o t e  o n ;  t h r o u g h  t h e  m e r i t  

s e l e c t i o n  p r o c e s s ,  t o  p e r f o r m  s u c h  a  b a s i c  f u n c t i o n  o f  j u d i c i a l  

r e v i e w .  The p u b l i c  h a s  no i d e a  who t h e  j u d i c i a l  a i d e s  a r e ,  h a s  no 

way of  m o n i t o r i n g  t h e i r  p e r f o r m a n c e i a n d  h a s  n o  m e t h o d  of  a p -  

p r o v i n g  or  d i s a p p r o v i n g  of t h e i r  work.1  

The p e o p l e  of F l o r i d a  a r e  e n t i t l e d  t o  c o m p l e t e ,  a c c u r a t e ,  

a n d  t h o r o u g h  a p p e l l a t e  r e v i e w  a s  o u t l i n e d  i n  H o l l a n d ,  s u p r a .  

T h u s ,  t h i s  Honorab l e  C o u r t  must  answer  t h e  c e r t i f i e d  q u e s t i o n  i n  

t h e  a f f i r m a t i v e .  

- - 

1 The  d a n g e r  of t h e  so r t  of " h a n d s - o f f ,  d e l e g a t i o n  of r e s p o n s i -  
b i l i t y  method" of C i c c a r e l l i  is e x e m p l i f i e d  i n  t h e  s c a n d a l - r i d d e n  
I r a n - C o n t r a  a rms  d e a l s .  Here, a s  t h e r e ,  t h e  r e s p o n s i b l e  o f f i c i a l  
mus t  h a v e  f i r s t - h a n d  knowledge of t h e  s i t u a t i o n .  



POINT I11 

THE DIRECT COMMENT ON A DEFENDANT'S EXERCISE OF 
H I S  RIGHT TO R E M A I N  SILENT WAS NOT HARMLESS 
BEYOND A REASONABLE DOUBT. 

T h i s  i s s u e  i n v o l v e s  a d i r e c t  comment o n  P e t i t i o n e r ' s  r i g h t  

t o  r e m a i n  s i l e n t  b y  t h e  C o - d e f e n d a n t ' s  a t t o r n e y .  T h e  C o -  

d e f e n d a n t ' s  a t t o r n e y  s t a t e d :  

" B e s i d e s  a l l  o f  t h e  p h y s i c a l ,  t a n g i b l e  p r o o f  w e  
h a v e ,  I d i d  s o m e t h i n g  t h e  S t a t e  d i d n ' t  d o .  I 
b r o u g h t  u p  a c o n f e s s i o n ,  a n  a d m i s s i o n .  Weigh 
it f o r  wha t  y o u  t h i n k  i t  is w o r t h .  D i d  B r e t t  
come ac ross  t o  y o u  a s  a l i a r ?  The S t a t e  is i n  
a p o s i t i o n  h e r e ,  s h o u l d  t h e y  q u e s t i o n  h i s  
c r e d i b i l i t y  o r  n o t .  On o n e  h a n d ,  t h e y  a r e  
u s i n g  h i m  t o  s u p p o r t  t h e  s t a t e m e n t  o f  R a n d y  
K i n c h e n ' s  g u i l t ;  a n d ,  o n  t h e  o t h e r  h a n d ,  t h e y  
are s a y i n g  t h a t  h e  is n o t  c r e d i b l e  b e c a u s e  now 
h e  i s  my c l i e n t ' s  be s t  f r i e n d .  W e l 1 , t h e r e  is 
s u c h  a c h a r g e  w h i c h  is p e r j u r y ,  w i t h  l y i n g  
u n d e r  o a t h ;  a n d  y o u  h e a r d  B r e t t  t e s t i f y .  You 
d e c i d e  i f  h e  is c r e d i b l e  or  n o t .  

B e s i d e s  a l l  o f  t h e  p h y s i c a l  e v i d e n c e ,  t h e n  w i t h  
a l l  o f  t h e  i n c o n s i s t e n c i e s  w e  h a v e  now,  t h e  
s t a t e m e n t s  f r o m  t h i s  m a n ' s  own mouth  t h a t  were 
u n r e f u t e d ,  l e t ' s  s a y  it  i s  t h e  t r u t h .  I h a v e  
n o  r e a s o n  t o  d o u b t  R a n d y  K i n c h e n ' s  f a t h e r .  
B r e t t  d i d  n o t  d e n y  h e  m a d e  t h a t  s t a t e m e n t ,  
t h a t ,  " I  w o u l d  d o  a n y t h i n g  I c o u l d  --" (R1555- 
1 5 5 6 ) .  

Then ,  P e t  it i o n e r  ' s c o u n s e l  s t a t e d :  

"Can I a p p r o a c h  t h e  b e n c h ?  I am o b l i g a t e d  t o  
move f o r  a m i s t r i a l  a t  t h i s  t ime b e c a u s e  M r .  
S m i t h  made a comment a b o u t  t h a t  s t a t e m e n t  b e i n g  
u n r e f u t e d  a n d  i m p l y i n g  my c l i e n t  d i d  n o t  
t e s t i f y .  On t h a t  b a s i s ,  I ' m  m o v i n g  f o r  a 
m i s t r i a l . "  ( R l 5 5 6 )  

T h e  s t a t e m e n t  t h a t  B r e t t  K n e s z ' s  t e s t i m o n y  as t o  a n  a l l e g e d  

c o n f e s s i o n  was " u n r e f u t e d "  h a s  b e e n  p r e v i o u s l y  d e t e r m i n e d  t o  be a  

comment  o n  P e t i t i o n e r ' s  f a i l u r e  t o  t e s t i f y  b y  t h i s  H o n o r a b l e  
. 

C o u r t  a n d  b y  t h e  F o u r t h  ~ i s t r i c t  C o u r t  o f  A p p e a l .  



R e s p o n d e n t  h a s  n e v e r  r a i s e d  t h e  q u e s t i o n  o f  h a r m l e s s  error 

d u r i n g  t h i s  e n t i r e  case .  Thus ,  t h i s  i s s u e  is waived  and s h o u l d  

n o t  b e  r e a c h e d  by t h i s  H o n o r a b l e  C o u r t .  Responden t  n e v e r  r a i s e d  

t h e  i s s u e  i n  t h e  o r i g i n a l  a p p e a l ;  i n  t h e  D i s t r i c t  C o u r t  o f  

Appea l ;  e i t h e r  i n  i t s  answer  b r i e f ,  a t  o r a l  a r g u m e n t ,  o r  i n  i t s  

m o t  i o n  f o r  r e h e a r i n g  . R e s p o n d e n t  I s  f a i l u r e  t o  ra i se  t h i s  i s s u e  

s h o u l d  bar c o n s i d e r a t i o n  o f  t h i s  i s s u e  b y  t h i s  H o n o r a b l e  C o u r t .  

R e s p o n d e n t  w a s  t h e  l o s i n g  p a r t y  i n  t h e  F o u r t h  Dis t r ic t  C o u r t  of 

A p p e a l .  R e s p o n d e n t  t h e n  s o u g h t  d i s c r e t i o n a r y  r e v i e w  i n  t h e  

F l o r i d a  S u p r e m e  C o u r t .  A s  t h e  a g g r i e v e d  p a r t y ,  i n  t h e  F l o r i d a  

Supreme C o u r t ,  R e s p o n d e n t  h a d  t h e  r e s p o n s i b i l i t y  o f  p r o p e r l y  

r a i s i n g  a l l  g r o u n d s  i n  t h e  lower c o u r t .  T h i s  C o u r t  h a s  a l o n g  

t r a d i t i o n  o f  r e f u s i n g  t o  e n t e r t a i n  a n y  i s s u e  o r  a r g u m e n t ,  n o t  

p r o p e r l y  r a i s e d  i n  t h e  lower c o u r t .  S t e i n  v .  Brown P r o p e r t i e s ,  

104  So.2d 495 ,  500 ( F l a .  1 9 5 8 ) .  

Responden t  n e v e r  r a i s e d  t h i s  i s s u e  b e f o r e  t h i s  C o u r t ,  o n  t h e  

p r e v i o u s  c e r t i f i e d  q u e s t i o n ,  by  way o f  b r i e f ,  m o t i o n  f o r  s u p p l e -  

m e n t a l  b r i e f ,  or  a t  o r a l  a rgumen t .  I t  is w e l l  s e t t l e d  t h a t  ap- 

p e l l a t e  c o u r t s  o n l y  r e v i e w  i s s u e s  which  a re  p r o p e r l y  p r e s e n t e d  

t o  t h e m .  F o l e y  v .  S t a t e ,  5 0  S o . 2 d  1 7 9 ,  1 8 2  ( F l a .  1 9 5 1 ) .  P e t i -  

t i o n e r  r e c o g n i z e s  t h a t  t h e  F l o r i d a  S u p r e m e  C o u r t 1  s o p i n i o n ,  

e x p l i c i t l y  h o l d i n g  t h a t  a comment  o n  s i l e n c e  may b e  h a r m l e s s  

e r r o r ,  h a d  n o t  b e e n  r e n d e r e d  a t  t h e  t i m e  of b r i e f i n g  and o ra l  

a rgumen t .  However, t h e  u n i t e d  S t a t e s  Supreme C o u r t  h a d  h e l d  t h a t  

a comment  o n  a d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y  c o u l d  b e  h a r m l e s s  

. er ror  a s  e a r l y  a s  1 9 6 7 .  Chapman v .  C a l i f o r n i a ,  386  U.S. 1 8  

( 1 9 6 7 ) .  T h u s ,  i t  is c l e a r  t h a t  R e s p o n d e n t  h a d  t h e  " t o o l s  t o  

c o n s t r u c t "  a n  a rgumen t  o n  t h i s  i s s u e  as e a r l y  a s  1967 .  S e e  E n g l e  



v .  I s a a c ,  456 U.S. 1 0 7 ,  1 0 2  S . C t .  1 5 5 8 ,  7 1  L.Ed.2d 783 ( 1 9 8 2 ) .  

I n d e e d ,  o t h e r  member s  o f  t h e  West Pa lm  B e a c h  B u r e a u  o f  t h e  

A t t o r n e y  G e n e r a l ' s  Off  ice were a r g u i n g  t h a t  a comment o n  s i l e n c e  

c o u l d  b e  h a r m l e s s  e r r o r ,  w h i l e  t h i s  case was p e n d i n g .  M a r s h a l l  

v .  S t a t e ,  N o .  8 3 - 7 0 9 ,  1 0  FLW 8 8  ( F l a .  4 t h  DCA D e c .  2 8 ,  1 9 8 4 )  

r e v e r s e d  s u b . n o m .  S t a t e  v .  M a r s h a l l ,  471 So.2d 150 ( F l a .  1 9 8 5 ) .  

T h u s ,  t h e r e  is a b s o l u t e l y  n o  r e a s o n  f o r  Respondent  n o t  h a v i n g  

r a i s e d  t h i s  i s s u e  i n  e i t h e r  t h e  F o u r t h  Dis t r ic t  C o u r t  o f  A p p e a l ,  

o r  b e f o r e  t h e  F l o r i d a  Supreme C o u r t .  Thus ,  t h e  d e f e n s e  h a s  been  

wa ived .  

A s s u m i n g  a r g u e n d o ,  t h a t  t h e  q u e s t i o n  o f  h a r m l e s s  error is 

e v e n  a v a i l a b l e  t o  R e s p o n d e n t ,  it is clear  t h a t  t h e  error i n  t h e  

p r e s e n t  case i s  n o t  h a r m l e s s  b e y o n d  a r e a s o n a b l e  d o u b t .  T h i s  

C o u r t  h a s  set  a v e r y  h i g h  s t a n d a r d  f o r  t h e  p r o s e c u t i o n  t o  meet i n  

o r d e r  t o  s h o w  t h a t  a comment  o n  s i l e n c e  i s  h a r m l e s s  b e y o n d  a 

r e a s o n a b l e  d o u b t .  I n  S t a t e  v .  D i G u i l i o ,  4 9 1  So .2d  1129 ( F l a .  

1 9 8 6 ) .  T h i s  C o u r t  o u t l i n e d  t h e  h i g h  b u r d e n  t h e  p r o s e c u t i o n  mus t  

meet; i n  o r d e r  t o  p r o v e  t h a t  a comment  o n  s i l e n c e  i s  h a r m l e s s ,  

beyond a r e a s o n a b l e  d o u b t .  

T h e  most p e r c e p t i v e  a n a l y s i s  o f  h a r m l e s s  error 
p r i n c i p l e s  o f  w h i c h  w e  a r e  aware i s  t h a t  o f  
f o r m e r  C h i e f  J u s t i c e  T r a y n o r  o f  t h e  C a l i f o r n i a  
S u p r e m e  C o u r t .  S e e  R o g e r  J .  T r a y n o r ,  The  
R i d d l e  o f  t armless Error  ( 1 9 7 0 ) ,  a n d  the 
d i s s e n t  t o  P e o p l e  v .  R o s s ,  6 7  C a l . 2 d  6 4 ,  429 
P.2d 6 0 6 ,  60  C a l . R p t r .  254  ( 1 9 6 7 )  ( T r a y n o r ,  
C . J . ,  d i s s e n t i n g ) ,  r e v ' d  s u b  nom, R o s s  v .  
C a l i f o r n i a ,  3 9 1  U.S. 470 ( 1 9 6 8 ) .  I n  h i s  
d i s s e n t ,  C h i e f  J u s t i c e  T r a y n o r  m a i n t a i n e d  t h a t  
commen t s  o n  Ros s ' s  f a i l u r e  t o  t e s t i f y  were 
h a r m f u l  and t h a t  t h e  m a j o r i t y  m i s u n d e r s t o o d  and 
m i s a p p l i e d  t h e  Chapman h a r m l e s s  e r ro r  t e s t .  
C h i e f  J u s t i c e  T r a y n o r  a r g u e s ,  a n d  w e  a g r e e ,  
t h a t  h a r m l e s s  error a n a l y s i s  mus t  n o t  become  a 
d e v i c e  w h e r e b y  t h e  a p p e l l a t e  c o u r t  s u b s t i t u t e s  
i t s e l f  f o r  t h e  j u r y ,  e x a m i n e s  t h e  p o s s i b l e  
e v i d e n c e ,  e x c l u d e s  t h e  i m p e r m i s s i b l e  e v i d e n c e ,  



a n d  d e t e r m i n e s  t h a t  t h e  e v i d e n c e  o f  g u i l t  is 
s u f f i c i e n t  o r  e v e n  o v e r w h e l m i n g  b a s e d  o n  t h e  
p e r m i s s i b l e  e v i d e n c e .  I n  a  p e r t i n e n t  p a s s a g e ,  
Chief  J u s t i c e  T raynor  p o i n t s  o u t :  

O v e r w h e l m i n g  e v i d e n c e  o f  g u i l t  d o e s  n o t  
n e g a t e  t h e  f a c t  t h a t  a n  error c o n s t i t u t e d  
a  s u b s t a n t i a l  p a r t  o f  t h e  p r o s e c u t i o n ' s  
c a s e  may have  p l a y e d  a  s u b s t a n t i a l  p a r t  
i n  t h e  j u r y ' s  d e l i b e r a t i o n  a n d  t h u s  
c o n t r i b u t e d  t o  t h e  a c t u a l  v e r d i c t  
r e a c h e d ,  f o r  t h e  j u r y  may h a v e  r e a c h e d  
i ts  v e r d i c t  b e c a u s e  o f  t h e  e r r o r  w i t h o u t  
c o n s i d e r i n g  o t h e r  r e a s o n s  u n t a i n t e d  by 
error  t h a t  would have  s u p p o r t e d  t h e  same 
r e s u l t  . 

R o s s ,  429 P.2d a t  621. 

I t  is c l e a r  t h a t  comment s  on s i l e n c e  a r e  h i g h  
r i s k  e r rors  b e c a u s e  t h e r e  is  a  s u b s t a n t i a l  
l i k e l i h o o d  t h a t  m e a n i n g f u l  comments  w i l l  
v i t i a t e  t h e  r i g h t  t o  a  f a i r  t r i a l  b y  i n f l u e n c -  
i n g  t h e  j u r y  v e r d i c t  a n d  t h a t  a n  a p p e l l a t e  
c o u r t ,  o r  e v e n  t h e  t r i a l  c o u r t ,  is l i k e l y  t o  
f i n d  t h a t  t h e  comment is h a r m f u l  unde r  Chapman. 

T h i s  C o u r t  w e n t  o n  t o  i d e n t i f y  v a r i o u s  errors i n  a p p l y i n g  

t h i s  a n a l y s i s .  

The t e s t  m u s t  b e  c o n s c i e n t i o u s l y  a p p l i e d  and 
t h e  r e a s o n i n g  o f  t h e  c o u r t  s e t  f o r t h  f o r  t h e  
g u i d a n c e  o f  a l l  c o n c e r n e d  and f o r  t h e  b e n e f i t  
o f  f u r t h e r  a p p e l l a t e  r e v i e w .  The t e s t  is n o t  a  
s u f f i c i e n c y - o f - t h e - e v i d e n c e ,  a  correct r e s u l t ,  
a n o t  c l e a r l y  wrong, a s u b s t a n t i a l  e v i d e n c e ,  a  
more p r o b a b l e  t h a n  n o t ,  a  c l e a r  and c o n v i n c i n g ,  
o r  even  an  overwhelming e v i d e n c e  t e s t .  Harmless  
e r ro r  i s  n o t  a  d e v i c e  f o r  t h e  a p p e l l a t e  c o u r t  
t o  s u b s t i t u t e  i t s e l f  f o r  t h e  t r i e r - o f - f a c t  b y  
s i m p l y  w e i g h i n g  t h e  e v i d e n c e .  The f o c u s  is on  
t h e  e f f e c t  o f  t h e  e r ror  o n  t h e  t r i e r - o f - f a c t .  
The  q u e s t i o n  i s  w h e t h e r  t h e r e  is a r e a s o n a b l e  
p o s s i b i l i t y  t h a t  t h e  e r r o r  a f f e c t e d  t h e  
v e r d i c t .  The b u r d e n  t o  show t h e  e r r o r  was 
h a r m l e s s  m u s t  r e m a i n  o n  t h e  s t a t e .  I f  t h e  
a p p e l l a t e  c o u r t  c a n n o t  s a y  beyond a  r e a s o n a b l e  
d o u b t  t h a t  t h e  e r r o r  d i d  n o t  a f f e c t  t h e  
v e r d i c t ,  t h e n  t h e  e r ro r  i s  b y  d e f i n i t i o n  
h a r m f u l .  T h i s  r a t h e r  t r u n c a t e d  summary i s  n o t  
c o m p r e h e n s i v e  b u t  it d o e s  s e r v e  t o  warn o f  t h e  
more common errors which must  b e  a v o i d e d .  



W e  w i s h  t o  e m p h a s i z e  t h a t  a n y  comment, d i r e c t  
or  i n d i r e c t ,  by anyone  a t  t r i a l  o n  t h e  r i g h t  o f  
t h e  d e f e n d a n t  n o t  t o  t e s t i f y  o r  t o  r e m a i n  
s i l e n t  i s  c o n s t i t u t i o n a l  e r r o r  a n d  s h o u l d  b e  
a v o i d e d .  

I d .  a t  1137 .  

T h u s ,  t h i s  C o u r t  h a s  made c lear  t h a t  t h i s  i s  a v e r y  h i g h  b u r d e n  

and t h a t  e v e n  i n  cases where  t h e  e v i d e n c e  a g a i n s t  t h e  d e f e n d a n t  

is overwhelming  t h e  error may b e  h a r m f u l .  

T h i s  C o u r t ' s  a c t u a l  a n a l y s i s  o f  t h e  a c t u a l  e r ro r  i n  - D i -  

G u i l i o ,  s u p r a ,  is  a lso  i n s t r u c t i v e .  

The  h a r m l e s s  e r ro r  t e s t s ,  a s  s e t  f o r t h  i n  
Chapman a n d  p r o g e n y ,  p l a c e s  t h e  b u r d e n  on  t h e  
S t a t e ,  a s  t h e  b e n e f i c i a r y  o f  t h e  e r r o r ,  t o  
p r o v e  beyond a r e a s o n a b l e  d o u b t  t h a t  t h e  e r ror  
c o m p l a i n e d  o f  d i d  n o t  c o n t r i b u t e  t o  t h e  v e r d i c t  
o r ,  a l t e r n a t i v e l y  s t a t e d ,  t h a t  t h e r e  i s  n o  
r e a s o n a b l e  p o s s i b i l i t y  t h a t  t h e  error c o n t r i b -  
u t e d  t o  t h e  c o n v i c t i o n .  S e e  Chapman, 386 U.S. 
a t  2 4 .  A p p l i c a t i o n  o f  t h e t e s t  r e q u i r e s  n o t  
o n l y  a c lose e x a m i n a t i o n  o f  t h e  p e ; m i s s i b l e  
e v i d e n c e  o n  w h i c h  t h e  j u r y  c o u l d  h a v e  l e g i t -  
i m a t e l y  r e l i e d ,  b u t  a n  e v e n  closer e x a m i n a t i o n  
o f  t h e  i m p e r m i s s i b l e  e v i d e n c e  which  m i g h t  h a v e  
p o s s i b l y  i n f l u e n c e d  t h e  j u r y  v e r d i c t .  On t h i s  
r e c o r d ,  i t  is  c l e a r  t h a t  w e  c a n n o t  d e c l a r e  a 
b e l i e f  b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  t h e  
p o l i c e  o f f i c e r ' s  i m p e r m i s s i b l e  t e s t i m o n y  d i d  
n o t  a f f e c t  t h e  j u r y  v e r d i c t  a n d  was h a r m l e s s  
b e y o n d  a r e a s o n a b l e  d o u b t .  F i r s t ,  t h e  p e r m i s -  
s i b l e  e v i d e n c e  was n o t  c l e a r l y  c o n c l u s i v e .  Rosa 
t e s t i f i e d  h e  was g o i n g  t o  o b t a i n  t h e  c o c a i n e  
f r o m  a c o h o r t .  The  f a c t  t h a t  R o s a  r e t u r n e d  
s h o r t l y  w i t h  D i G u i l i o  and t h e  c o c a i n e  d o e s  n o t  
show beyond  a r e a s o n a b l e  d o u b t  t h a t  D i G u i l i o  
was a c o h o r t  who was h o l d i n g  t h e  c o c a i n e .  
T h e r e  a r e  e n t i r e l y  p l a u s i b l e  e x p l a n a t i o n s  
c o n s i s t e n t  w i t h  D i G u i l i o t  s i n n o c e n c e .  F o r  
example ,  D i G u i l i o  c o u l d  h a v e  b e e n  p r e s e n t  i n  
t h e  motel room a n d  n o t  known o f  t h e  impending  
d r u g  d e a l  or o f  t h e  c o c a i n e .  R o s a ' s  s t a t e m e n t  
t o  t h e  p u r p o r t e d  d r u g  b u y e r  a b o u t  a c o h o r t  
c o u l d  h a v e  b e e n  f a l s e ,  p r e c a u t i o n a r y  m e a s u r e  t o  
d i s s u a d e  s t r o n g - a r m  t a c t i c s .  V i o l e n c e ,  s u s p i -  
c i o n ,  and  l y i n g  be tween  d r u g  d e a l e r s  is common. 
T h e  f a c t  t h a t  t h e  j u r y  f o u n d  D i G u i l i o  n o t  
g u i l t y  o f  t r a f f i c k i n g  i n  c o c a i n e  i n d i c a t e s  i t  
was n o t  c o n v i n c e d  b e y o n d  a r e a s o n a b l e  d o u b t  
t h a t  ~ i G u i l i o  h a d  p o s s e s s e d  t h e  c o c a i n e .  



S e c o n d ,  t h e  c o n t e x t  o f  t h e  r e c o r d e d  c o n v e r -  
s a t i o n  be tween  Rosa and D i G u i l i o  is a m b i g u o u s .  
( B e c a u s e  o f  p o o r  r e c o r d i n g  q u a l i t y ,  it is a l so  
v e r y  h a r d  t o  u n d e r s t a n d . )  By t h e  t i m e  o f  t h e  
c o n v e r s a t i o n ,  Rosa a n d  D i G u i l i o  h a d  b e e n  i n  
c u s t o d y  t o g e t h e r  f o r  a p p r o x i m a t e l y  a n  h o u r .  
E x c e p t  b y  i n f e r e n c e ,  D i G u i l i o ' s  r e m a r k s  d o  n o t  
d i r e c t l y  show t h a t  h e  was a c o n s p i r a t o r .  
I n d e e d ,  u n d e r  t h e  c i r c u m s t a n c e s ,  i t  i s  
p l a u s i b l e  t h a t  D i G u i l i o  had  l e a r n e d  of t h e  d r u g  
d e a l  a f t e r  t h e  a r r e s t  b y  o b s e r v i n g  t h e  e v e n t s  
or i n  a n  u n r e c o r d e d  c o n v e r s a t i o n  w i t h  Rosa a n d  
t h a t  D i G u i l i o ' s  r e m a r k s  were b a s e d  o n  knowledge 
o b t a i n e d  a f t e r  h i s  a r res t .  

T u r n i n g  t h e n  t o  t h e  i m p e r m i s s i b l e  t e s t i m o n y ,  it 
p u t  b e f o r e  t h e  j u r y  t h e  f a c t  t h a t  D i G u i l i o  
d e c l i n e d  t o  o f f e r  any  p l a u s i b l e  e x p l a n a t i o n  a t  
t h e  t i m e  o f  h i s  a r r e s t  f o r  h i s  s u s p i c i o u s  
p r e s e n c e  i n  t h e  m i d s t  o f  a d r u g  d e a l .  F u r t h e r ,  
a t  l e a s t  i n d i r e c t l y ,  i t  a l s o  h i g h l i g h t e d  f o r  
t h e  j u r y  t h e  f a c t  t h a t  D i G u i l i o  was n o t  
t e s t i f y i n g  a t  t r i a l  a n d  s t i l l  h a d  o f f e r e d  n o  
p l a u s i b l e  e x p l a n a t  i o n .  u n d e r  t h o s e  c i r c u m s t a n -  
ces and o n  t h i s  r e c o r d ,  w e  c o n c l u d e  t h a t  t h e  
e r r o r  was n o t  h a r m l e s s  and c o n s t i t u t e d  r e v e r s -  
i b l e  error. § 923.33,  F l a .  S t a t .  ( 1 9 8 1 ) .  

I d .  a t  1137-1138. - 

T h u s ,  i t  i s  c l e a r  b o t h  f r o m  t h e  g e n e r a l  p r i n c i p l e s  l a i d  o u t  i n  

D i G u i l i o  a n d  t h e  s p e c i f i c  a p p l i c a t i o n ,  i n  t h a t  case, t h a t  it is 

a v e r y  d i f f i c u l t  b u r d e n  f o r  t h e  R e s p o n d e n t  t o  meet i n  o r d e r  t o  

s h o w  t h a t  t h e  error was h a r m l e s s .  S e e  a l so  S t a t e  v .  B u r n s ,  Case -- 

N o .  66 ,888 ,  ( F l a .  J u l y  1 7 ,  1 9 8 6 ) .  

T h e  h a r m  f r o m  t h i s  comment  i s  c l e a r  f rom a r e v i e w  o f  t h e  

t e s t i m o n y  i n  t h i s  case .  R e s p o n d e n t ' s  e n t i r e  d e f e n s e  t o  t h e s e  

c h a r g e s  was t h a t  h i s  c o - d e f e n d a n t ,  James M a r i n o ,  was t h e  a g -  

g r e s s o r  i n  t h i s  i n c i d e n t .  P e t i t i o n e r ' s  d e f e n s e  was t h a t  a l t h o u g h  

h e  was p r e s e n t ;  h e  h a d  l i t t l e ,  i f  a n y ,  p a r t i c i p a t i o n  i n  t h i s  

i n c i d e n t .  



p e t  i t  i o n e r l  s d e f e n s e  was c o m p l e t e l y  c o n f i r m e d  by  t h e  p r o s -  

e c u t i o n ' s  p r i m a r y  w i t n e s s ,  P L  t h e  a l l e g e d  v i c t i m  i n  

t h i s  case. P - t e s t i f i e d  t h a t  s h e  had b e e n  l i v i n g  i n  Las  

v e g a s  s i n c e  May, 1 9 8 1  ( R 5 5 8 ) .  I n  ~ p r i l ,  1 9 8 1 ,  s h e  h a d  b e e n  

l i v i n g  o n  W i l e y  S t r e e t  i n  H ~ l l y w o ~ d ,  F l o r i d a  (R558-559) .  She  had 

been  work ing  a s  a p r o s t i t u t e  f o r  a l i t t l e  o v e r  a y e a r  a t  t h a t  

t i m e  ( R 5 5 9 ) .  On t h e  n i g h t  i n  q u e s t i o n  s h e  was work ing  t h e  s t ree t  

as  a p r o s t i t u t e  a t  a p p r o x i m a t e l y  12 :30  a.m. or  1 a.m. o n  W i l e y  

and F e d e r a l  S t r e e t .  

M S .  L t e s t i f i e d  t h a t  a t  12:30 or 1 a.m. a car p u l l e d  up 

i n t o  a p a r k i n g  l o t  o f  a m i l i t a r y  c l u b  ( R 5 5 9 - 5 6 0 ) .  S h e  s t a t e d  

t h a t  s h e  was w i t h  two o t h e r  p r o s t i t u t e s  ( R 5 6 0 ) .  She  walked o v e r  

t o  t h e  car and  t a l k e d  t o  t h e  two p e o p l e  i n  t h e  c a r  ( R 5 6 0 ) .  T h e  

c a r  l e f t  a n d  came b a c k  ( R 5 6 0 - 5 6 4 ) .  She and a n o t h e r  p r o s t i t u t e  

named  got i n  t h e  c a r  a n d  d i s c u s s e d  p e r f o r m i n g  o r a l  s e x  

f o r  t w e n t y  d o l l a r s  ( R 5 6 5 ) .  

L m  c l a i m e d  t h a t  a man t h e n  s a i d  t h a t  t h e r e  were "some 

n i g g e r s "  i n  t h e  car  n e x t  t o  them and s a i d  t h a t  h e  was g e t t i n g  o u t  

t o  g e t  a g u n  ( R 5 6 6 ) .  S h e  c l a i m e d  t h a t  s h e  and  L-got o u t  

a n d  r a n  i n  d i f f e r e n t  d i r e c t i o n s  ( R 5 6 6 - 5 6 7 ) .  S h e  c l a i m e d  s h e  

d u c ~ e d  b e h i n d  some o r a n g e  c r a t e s  ( R 5 6 6 - 5 6 7 ) .  S h e  c l a i m e d  t h e  

d r i v e r  of t h e  car t h e n  p r e t e n d e d  t o  b e  a p o l i c e  o f f i c e r  a n d  when 

s h e  r e s i s t e d  h e  f o r c e d  h e r  i n t o  t h e  car (R567-570) .  She  s t a t e d  

t h a t  t h e  car p u l l e d  away w h i l e  t h e y  s t r u g g l e d  ( R 5 7 0 - 5 7 2 ) .  S h e  

t e s t i f i e d  t h a t  t h e  p a s s e n g e r  o f  t h e  c a r  f o r c e d  h e r  t o  p e r f o r m  

ora l  s e x  o n  t h e  d r i v e r  (R573-574) .  She  s t a t e d  t h a t  t h e  p a s s e n g e r  



h i t  h e r ,  t o o k  h e r  wig o f f ,  and  was c u t t i n g  h e r  h a i r  w i t h  a k n i f e  

( R 5 7 5 - 5 7 6 ) .  The  k n i f e  came o u t  o f  t h e  g l o v e  b o x  i n  t h e  car  

( R 5 7 6 ) .  

~ m t e s t i f i e d  t h a t  a f t e r  a t w e n t y  o r  t h i r t y  m i n u t e  ride 

t h e y  s t o p p e d  i n  a n  a r e a  o f  d i r t  and  s a n d  (R577-578) .  S h e  s t a t e d  

t h a t  t h e  p a s s e n g e r  f o r c e d  h e r  t o  commit o ra l  s e x  o n  him and t h e n  

f o r c e d  h e r  i n t o  t h e  water ( R 5 7 9 - 5 8 0 ) .  S h e  c l a i m e d  t h a t  h e  h i t  

h e r  w i t h  a b e l t  a n d  a c h a i n  (R580-581) .  She  s a i d  t h e  o t h e r  man 

was i n  t h e  car and t h e n  p u t  a  b a g  o v e r  h e r  h e a d  b e f o r e  s h e  was  

t h r o w n  i n  t h e  water (13585-586) .  S h e  s t a t e d  t h a t  s h e  d o e s n ' t  

remember who t o o k  h e r  o u t  o f  t h e  water ( R 5 8 7 - 5 8 8 ) .  S h e  s t a t e d  

t h a t  t h e  c h a i n  was f a t  and s i l v e r  (R607-610) .  

P- identified James Mar ino  as  t h e  man who b e a t  h e r ,  

f o r c e d  h e r  t o  perform o r a l  s e x ,  a n d  who h a d  p r e t e n d e d  to  b e  a  

p o l i c e  o f f i c e r  (R614-515) .  She  s t a t e d  t h a t  P e t i t i o n e r  h a d  n o t  

i n i t i a t e d  a n y  v i o l e n c e  d u r i n g  t h e  e v e n i n g  ( R 6 1 4 - 6 1 5 ) .  S h e  

t e s t i f i e d  t h e  car was a brown Mustang (R623) .  She  t e s t i f i e d  t h a t  

Marino i n i t i a t e d  a l l  o f  t h e  v i o l e n c e  (R643-654).  She  s t a t e d  t h a t  

P e t i t i o n e r  was t h e  p a s s i v e  r e c i p i e n t  o f  o r a l  s e x  ( R 6 7 1 - 6 7 2 ) .  

S h e  s t a t e d  t h a t  s h e  n e v e r  saw a g u n  t h a t  n i g h t  ( R 6 8 6 ) .  S h e  

s t a t e d  t h a t  s h e  was h a z y  o n  some a s p e c t s  o f  t h e  n i g h t  a n d  t h a t  

s h e  h a d  u n d e r g o n e  h y p n o s i s  t o  t r y  t o  improve  h e r  memory (R703- 

7 0 4 ) .  She  s t a t e d  t h a t  s h e  had b e e n  a p r o s t i t u t e  f o r  o v e r  a y e a r  

a n d  h a d  w o r k e d  i n  D e n v e r ,  S a n  F r a n c i s c o ,  a n d  F o r t  L a u d e r d a l e  

(R710) .  

M s .  L  t e s t i f i e d  t h a t  s h e  h a d  p i c k e d  M a r i n o  o u t  o f  a 

p h o t o g r a p h i c  l i n e u p  (R714-715) .  She  t e s t i f i e d  t h a t  s h e  had n e v e r  

p i c k e d  R e s p o n d e n t  o u t  o f  a p h o t o g r a p h i c  or l i v e  l i n e - u p  (R716- 



7 1 7 )  . S h e  t e s t  i f  i e d  t h a t  a t  h e r  d e p o s i t i o n  s h e  had  b e e n  u n a b l e  

t o  d e s c r i b e  t h e  a p p e a r a n c e  o r  f a c i a l  f e a t u r e s  o f  t h e  two men 

( R 7 1 8 - 7 1 9 ) .  S h e  s t a t e d  t h a t  when s h e  t r i e d  t o  g e t  away  o n l y  

Mar ino  c h a s e d  h e r  (R739) .  She t e s t i f i e d  t h a t  t h e  o n l y  a c t i v i t y  

s h e  d e f i n i t e l y  remembers  t h a t  P e t i t i o n e r  was i n v o l v e d  i n ;  was t h e  

r e c e i p t  of oral  s e x  ( R 7 4 4 ) .  

T h e  o n l y  d i r e c t  c o n t r a d i c t i o n  o f  p e t i t i o n e r ' s  d e f e n s e  case 

came from t h e  c o - d e f e n d a n t ,  James ~ a r i n o ,  a n d  o n e  o f  h i s  w i t -  

n e s s e s ,  B r e t t  K n e s z .  Mar ino  t e s t i f i e d  t h a t  h e  was p r e s e n t  and 

t h a t  Responden t  was t h e  a g g r e s s o r  i n  t h i s  i n c i d e n t  ( R 1 2 5 6 - 1 3 9 6 ) .  

M a r i n o ' s  t e s t i m o n y  was d i r e c t l y  c o n t r a r y  t o  t h a t  o f  t h e  v i c t i m ,  

-r ~ m h a d  no  c o n n e c t i o n  w i t h  e i t h e r  Mar ino  or 

t h e  P e t i t i o n e r .  T h u s ,  s h e  h a d  n o  r e a s o n  t o  l i e  c o n c e r n i n g  t h e  

issue o f  who was t h e  a g g r e s s o r  i n  t h i s  case.  M a r i n o  h a d  a n  

o b v i o u s  r e a s o n  t o  l i e .  H e  was f a c i n g  c h a r g e s  o f  t h r e e  v e r y  

s e r i o u s  f e l o n i e s  ( a t t e m p t e d  f i r s t  d e g r e e  m u r d e r ;  s e x u a l  b a t t e r y  

w i t h  a k n i f e ;  and  k i d n a p p i n g ) .  Mar ino  c o u l d  b e  found  n o t  g u i l t y  

of some or a l l  o f  t h e s e  c h a r g e s ,  i f  h e  c o u l d  c o n v i n c e  t h e  j u r y  

t h a t  h e  was n o t  t h e  a g g r e s s o r .  I t  is a l so  v e r y  p o s s i b l e  t h a t  he  

c o u l d  b e  c o n v i c t e d  o f  a lesser i n c l u d e d  o f f e n s e  o n  o n e  or  more o f  

t h e  c h a r g e s  o r  t h a t  h e  wou ld  r e c e i v e  a less s e v e r e  s e n t e n c e  i f  

c o n v i c t e d .  Thus ,  it is clear t h a t  a b s e n t  c o r r o b o r a t i o n  o f  Marino 

t h e r e  was no  r e a s o n  f o r  t h e  j u r y  t o  b e l i e v e  Mar ino  and d i s b e l i e v e  

t h e  v i c t i m ,  P 

T h e  o n l y  w i t n e s s  who s u b s t a n t i a l l y  c o r r o b o r a t e d  Marino was 

B r e t t  Knesz.  K n e s z  was c a l l e d  as  a w i t n e s s  b y  M a r i n o .  B r e t t  

K n e s z  t e s t i f i e d  t h a t  h e  had  known b o t h  P e t i t i o n e r  and Marino f o r  

e i g h t  o r  n i n e  y e a r s  ( R 1 1 3 2 ) .  H e  t e s t i f i e d  t h a t  M a r i n o  was a 



c l o s e  f r i e n d  o f  h i s  ( R 1 1 3 2 ) .  H e  s t a t e d  t h a t  h e  had been  con- 

v i c t e d  o f  a crime (R1133) .  H e  c l a i m e d  t h a t  p e t i t i o n e r  h a d  t o l d  

him t h a t  h e  had been  t h e  a g g r e s s o r  and t h a t  h e  had shaved  a l l  t h e  

v i c t i m ' s  h a i r  o f f  o f  h e r  e n t i r e  b o d y  a n d  b e a t  h e r  ( R 1 1 4 2 - 1 1 4 3 ,  

1 1 5 2 - 1 1 5 3 ) .  H e  c l a i m e d  t h a t  P e t i t i o n e r  had r u i n e d  h i s  b o o t s  and 

owed him money and t h a t  t h i s  had c a u s e d  bad f e e l i n g s  be tween  them 

( R 1 1 5 0 ) .  H e  a d m i t t e d  t h a t  h e  h a d  s a i d  a t  h i s  d e p o s i t i o n  t h a t  

p e t i t i o n e r  had t o l d  him h e  had s t a b b e d  h e r  i n  t h e  b a c k ,  a l t h o u g h  

h e  d i d  n o t  t e s t i f y  t o  t h i s  a t  t r i a l  (R1157-1158) .  

H e  t e s t i f i e d  t h a t  h e  had gone  t o  M a r i n o ' s  h o u s e  and  r e a d  t h e  

v i c t i m ' s  s t a t e m e n t  ( R 1 1 6 0 ) .  H e  had t o l d  P e t i t i o n e r ' s  f a t h e r  t h a t  

h e  t h o u g h t  t h e r e  would be  s e p a r a t e  t r i a l s  ( R 1 1 6 1 ) .  H e  a d m i t t e d  

t h a t  h e  h a d  s a i d  M a r i n o  was h i s  f r i e n d  and t h a t  h e  w a s  g o i n g  t o  

come f o r w a r d  t o  h e l p  h im o u t  ( R 1 1 6 3 ) .  H e  s p o k e  t o  M a r i n o  

a p p r o x i m a t e l y  t e n  t imes p r i o r  t o  t r i a l  ( R 1 1 6 6 ) .  H e  a d m i t t e d  

o f f e r i n g  t o  h e l p  Marino g e t  a j o b  and  o f f e r e d  t o  move t o  H o u s t o n  

w i t h  h i m  ( R 1 1 7 0 ) .  T h u s ,  B r e t t  K n e s z ' s  c r e d i b i l i t y  w a s  c r u c i a l .  

H i s  t e s t i m o n y  was t h e  o n l y  t e s t i m o n y  c o r r o b o r a t i n g  M a r i n o  o n  t h e  

k e y  i s s u e  i n  t h e  case .  I f  K n e s z  was t o  b e  b e l i e v e d ;  t h e n  

P e t i t i o n e r  had a d m i t t e d  t o  b e i n g  t h e  a g g r e s s o r  i n  t h e  i n c i d e n t .  

M a r i n o ' s  a t t o r n e y  knew t h a t  t h i s  t e s t i m o n y  was t h e  most 

c r u c i a l  t e s t i m o n y  a v a i l a b l e  i n  o r d e r  t o  a t t e m p t  t o  show t h a t  

P e t i t i o n e r ,  and n o t  Mar ino ,  w a s  t h e  a g g r e s s o r .  

I n  h i s  c l o s i n g  a rgumen t ,  M a r i n o ' s  a t t o r n e y  s t a t e d :  

" B e s i d e s  a l l  o f  t h e  p h y s i c a l ,  t a n g i b l e  p r o o f  w e  
h a v e ,  I d i d  some th ing  t h e  S t a t e  d i d n ' t  d o .  I 
b r o u g h t  u p  a c o n f e s s i o n ,  a n  a d m i s s i o n .  Weigh 
it f o r  what you t h i n k  it i s  w o r t h .  Did  B r e t t  
come across  t o  you  as  a l i a r ?  The S t a t e  is i n  
a p o s i t i o n  h e r e ,  s h o u l d  t h e y  q u e s t i o n  h i s  
c r e d i b i l i t y  or  n o t .  On o n e  h a n d ,  t h e y  a r e  
u s i n g  h im  t o  s u p p o r t  t h e  s t a t e m e n t  o f  Randy  



K i n c h e n ' s  g u i l t ;  a n d ,  o n  t h e  o t h e r  h a n d , t h e y  
a r e  s a y i n g  t h a t  he  is n o t  c r e d i b l e  b e c a u s e  now 
h e  i s  my c l i e n t ' s  b e s t  f r i e n d .  Well, t h e r e  is 
s u c h  a  c h a r g e  w h i c h  i s  p e r j u r y ,  w i t h  l y i n g  
u n d e r  o a t h ;  a n d  y o u  h e a r d  B r e t t  t e s t i f y .  You 
d e c i d e  i f  he  is c r e d i b l e  or  n o t .  

B e s i d e s  a l l  o f  t h e  p h y s i c a l  e v i d e n c e ,  t h e n  w i t h  
a l l  o f  t h e  i n c o n s i s t e n c i e s  w e  h a v e  now, - t h e  
s t a t e m e n t s  f rom t h i s  m a n ' s  own mouth t h a t  were 
u n r e f u t e d ,  l e t ' s  s a v  i t  is t h e  t r u t h .  I have  
no  r e a s o n  t o  d o u b t  Randy K i n c h e n ' s  f a t h e r .  
B r e t t  d i d  n o t  d e n y  h e  made t h a t  s t a t e m e n t ,  
t h a t ,  " I  would d o  a n y t h i n g  I c o u l d "  

( e m p h a s i s  s u p p l i e d )  (R1555-1556) 

Then,  t h e  P e t  it i o n e r  ' s a t t o r n e y  s t a t e d  : 

"Can I a p p r o a c h  t h e  b e n c h ?  I am o b l i g a t e d  t o  
move f o r  a  m i s t r i a l  a t  t h i s  t ime b e c a u s e  M r .  
Smi th  made a  comment a b o u t  t h a t  s t a t e m e n t  b e i n g  
u n r e f u t e d  and  i m p l y i n g  my c l i e n t  d i d  n o t  
t e s t i f y .  On t h a t  b a s i s ,  I ' m  mov ing  f o r  a  
m i s t r i a l . "  

T h i s  w a s  c l e a r l y  a d i r e c t  comment o n  P e t i t i o n e r ' s  d e c i s i o n  

n o t  t o  t e s t i f y .  The C o - d e f e n d a n t ' s  c o u n s e l  was  s t a t i n g  t h a t  

P e t i t i o n e r  nad  a l l e g e d l y  c o n f e s s e d  a n d  n o  o n e  h a d  r e f u t e d  i t .  

R e s p o n d e n t  and  K n e s z  were t h e  o n l y  p a r t i e s  t o  t h e  c o n v e r s a t i o n  

i n v o l v e d .  T h e r e f o r e ,  o n l y  p e t i t i o n e r  c o u l d  r e f u t e  t h e  s t a t e m e n t .  

A s t a t e m e n t  t h a t  t e s t i m o n y  o f  a  d e f e n d a n t ' s  s t a t e m e n t s  i n  a  

c o n v e r s a t i o n ,  was  u n r e f u t e d ,  h a s  c o n s i s t e n t l y  h e l d  t o  b e  a  

comment o n  t h e  f a i l u r e  t o  t e s t i f y ,  i f  t h e  d e f e n d a n t  a n d  t h e  

w i t n e s s  a r e  t h e  o n l y  p a r t i e s  t o  t h e  c o n v e r s a t i o n .  T r a f f i c a n t e  v .  

S t a t e ,  92 So.2d 8 1 1  ( F l a .  1 9 5 7 ) .  

T h i s  comment was s e v e r e l y  a n d  d i r e c t l y  p r e j u d i c i a l  o n  t h e  

sole  i s s u e  i n  t h e  case; i . e .  whe the r  P e t i t i o n e r  or  Marino was t h e  

a g g r e s s o r  i n  t h i s  c a s e .  I t  d i r e c t l y  and e x p l i c i t l y  p o i n t e d  o u t  



t h a t  P e t i t i o n e r  h a d  n o t  t a k e n  t h e  s t a n d  t o  r e f u s e  K n e s z l s  tes- 

t imony t h a t  h e  had a l l e g e d l y  a d m i t t e d  b e i n g  t h e  a g g r e s s o r .  O n l y  

P e t i t i o n e r  c o u l d  r e f u t e  t h i s ,  a s  o n l y  h e  and Knesz were p a r t i e s  

t o  t h i s  c o n v e r s a t i o n ,  

I t  c a n n o t  b e  d e t e r m i n e d ,  beyond  a  r e a s o n a b l e  d o u b t ,  t h a t  

t h i s  comment  was h a r m l e s s .  I f  t h e  j u r y ,  h a d  b e l i e v e d  t h a t  

P e t i t i o n e r  was n o t  t h e  a g g r e s s o r ,  it may well have  found  him n o t  

g u i l t y  o f  o n e  or  more c o u n t s ,  or o n l y  g u i l t y  o f  a lesser i n c l u d e d  

o f f e n s e ,  o n  o n e  o r  more c o u n t s .  I f  t h e  j u r y  h a d  b e l i e v e d  t h e  

v i c t i m ,  M s .  r a t h e r  t h a n  M a r i n o  a n d  K n e s z ,  t h e  j u r y  w o u l d  

h a v e  h a d  t o  a c q u i t  P e t i t i o n e r  o f  t h e  a t t e m p t e d  f i r s t - d e g r e e  

murder  c o u n t ,  unde r  e i t h e r  p r e m e d i t a t e d  m u r d e r  o r  f e l o n y  m u r d e r  

t h e o r y .  - See A m l o t t e  v .  S t a t e ,  456  So.2d 448 ( F l a .  1 9 8 4 ) .  The 

j u r y  may wel l  h a v e  a c q u i t t e d  p e t i t i o n e r  (o r  c o n v i c t e d  him o f  a  

lesser i n c l u d e d  o f f e n s e )  o n  o n e  o f  t h e  o t h e r  c o u n t s ;  b e l i e v i n g  

e i t h e r  t h a t  h i s  p a r t i c i p a t i o n  was c o e r c e d ,  or t h a t  it was l e g a l l y  

i n s u f f i c i e n t  t o  j u s t i f y  a  c o n v i c t i o n .  T h e r e f o r e ,  it is a p p a r e n t  

t h a t  t h e  h a r m l e s s  error s t a n d a r d  o f  Chapman, s u p r a  and D i G u i l i o ,  

sums. 



POINT I V  

THE TRIAL COURT ERRED I N  D E N Y I N G  PETITIONER'S 
MOTION FOR SEVERANCE 

T h i s  i s s u e  i n v o l v e s  t h e  d e n i a l  o f  P e t i t i o n e r ' s  m o t i o n  f o r  

s e v e r a n c e  w h i c h  w a s  made p r i o r  t o  t r i a l  a n d  was r e p e a t e d l y  

renewed d u r i n g  t r i a l .  I t  is w e l l  e s t a b l i s h e d  t h a t :  

" S e v e r a n c e  s h o u l d  b e  g r a n t e d  l i b e r a l l y  whenever  
p o t e n t i a l  p r e j u d i c e  i s  l i k e l y  t o  a r i se  i n  t h e  
c o u r s e  o f  t r i a l . "  Menendez v .  S t a t e ,  368 So.2d 
1 2 7 8 ,  1 2 8 0  ( F l a .  1 9 7 9 ) ;  Crum v .  S t a t e ,  398  
S o . 2 d  8 1 0 .  8 1 1  ( F l a .  1 9 8 1 ) :  A m e r i c a n  B a r  
~ s s o c i a t i o n  s t a n d a r d  f o r  c r i m i n a l  J u s t i c e  
1 3 - 3 . l ( b ) ( 2 d  e d .  1 9 8 0 ) .  

The F l o r i d a  Supreme C o u r t  h a s  emphas i zed  t h a t  t h e  p o s s i b i l i t y  o f  

p r e j u d i c e  s h o u l d  o u t w e i g h  a n y  o t h e r  c o n s i d e r a t i o n .  

"The o b j e c t i v e  o f  f a i r l y  d e t e r m i n i n g  a d e f e n -  
d a n t ' s  i n n o c e n c e  or g u i l t  s h o u l d  h a v e  p r i o r i t y  

o v e r  o t h e r  r e l e v a n t  c o n s i d e r a t i o n s  s u c h  a s  
e x p e n s e ,  e f f i c i e n c y ,  and c o n v e n i e n c e . "  Crum v .  
S t a t e ,  398 So.2d 8 1 0 ,  8 1 1  ( F l a .  1 9 8 1 ) .  

T h u s ,  i t  i s  c l e a r  t h a t  w h e n e v e r  t h e  p o s s i b i l i t y  o f  p r e j u d i c e  

ar ises ,  s e v e r a n c e  s h o u l d  b e  l i b e r a l l y  g r a n t e d .  T h e  f a i l u r e  t o  

s e v e r  i s  r e v e r s i b l e  error,  i f  c o m p e l l i n g  p r e j u d i c e  e x i s t s .   his 

s i t u a t  i o n  o c c u r s  when 

" T h e  d e f e n s e s . . . c o n f l i c t  t o  t h e  p o i n t  o f  b e i n g  
i r r e c o n c i l a b l e  and m u t u a l l y  e x c l u s i v e  ." U n i t e d  
S t a t e s  v .  C rawfo rd ,  581  F.2d 489,  491 ( 5 t h  C i r .  
1 9 7 8 ) .  

I t  is a l so  clear t h a t  a t r i a l  c o u r t  c a n n o t  f o r c e  a d e f e n d a n t  

" t o  s t a n d  t r i a l  b e f o r e  t w o  a c c u s e r s :  t h e  s t a t e  
and h i s  c o d e f e n d a n t . "  Crum v .  S t a t e .  398 So.2d - - 

8 1 0 ,  811 -812  ( F l a .  1 9 8 1 ) ;  R o w e  v .  S t a t e ,  404 
So.2d 1176  ( F l a . l s t  DCA 1 9 8 1 ) .  

I n  t h e  p r e s e n t  case, P e t i t i o n e r  t i m e l y  moved f o r  a s e v e r -  

a n c e  a n d  t h e  d e f e n s e s  o f  t h e  c o - d e f e n d a n t s  were c l e a r l y  i r r e c o n -  

c i l a b l e .  P e t i t i o n e r  f i e l d  a w r i t t e n  m o t i o n  t o  s e v e r  p r i o r  t o  



t r i a l  ( R 1 7 4 0 - 1 7 4 1 ) .  The C o - d e f e n d a n t ,  M r .  M a r i n o , a l s o  made a  

motion t o  s e v e r  p r i o r  t o  t r i a l  which p e t i t i o n e r  o r a l l y  j o i n e d  i n  

a t  t h e  h e a r i n g  on t h i s  motion (R37-39). p e t i t i o n e r  also renewed 

t h e  m o t i o n  o r a l l y  p r i o r  t o  t r i a l  (R80-90,  9 4 - 9 5 ) .  The t r i a l  

c o u r t  d e n i e d  t h i s  m o t  i o n  ( ~ 1 0 0 )  . P e t i t i o n e r  renewed h i s  motion 

s e v e r a l  times d u r i n g  t h e  t r i a l ,  b e g i n n i n g  w i t h  v o i r  d i r e  (R223- 

2 2 5 ,  692-695,  868,  1430-1431).   his i s s u e  was t i m e l y  r a i s e d  and 

p r o p e r l y  p r e s e r v e d .  

p e t i t i o n e r ' s  C o - d e f e n d a n t ,  James Rocky M a r i n o ,  d i r e c t l y  

accused him o f  committ ing t h i s  o f f e n s e  and was t h e  mos t  damaging 

w i t n e s s  a g a i n s t  him. T h i s  was t h e  danger  r a i s e d  i n  P e t i t i o n e r ' s  

p r e - t r i a l  m o t i o n  t o  s e v e r  and t h i s  was what  a c t u a l l y  o c c u r r e d  

(R1740-1742). 

I n  t h e  p r o s e c u t i o n ' s  case,  t h e  o n l y  w i t n e s s  who i d e n t i f i e d  

P e t i t i o n e r  was Pllll) She t e s t i f i e d  t h a t  Marino commi t t ed  

a l l  t h e  v i o l e n t  ac ts  invo lved ,  f o r c e d  h e r  t o  perform ora l  sex  o n  

bo th  men, b e a t  h e r ,  and t h r e w  h e r  i n  t h e  sea ( R 6 1 4 - 6 1 5 ) .  She  

t e s t i f i e d  t h a t  P e t i t i o n e r  was p r e s e n t  d u r i n g  t h e s e  a c t i v i t i e s ,  

b u t  s h e  was o n l y  c e r t a i n  t h a t  h e  was t h e  p a s s i v e  r e c i p i e n t  o f  

o r a l  s e x  (R614-615,  673-674,  714 ,  743-744).  None o f  t h e  o t h e r  

p r o s e c u t i o n  w i t n e s s e s  i d e n t i f i e d  P e t i t i o n e r .  

The C o - d e f e n d a n t ' s  e n t i r e  d e f e n s e  was t o  admit  t h a t  he was 

p r e s e n t ,  b u t  t o  claim t h a t  M s .  L- was m i s t a k e n  and t h a t  

p e t i t i o n e r  was t h e  a g g r e s s o r .  H e  pursued  t h i s  l i n e  o f  d e f e n s e  

t h r o u g h o u t  h i s  q u e s t i o n s ,  c r o s s - e x a m i n a t  i o n ,  and t e s t i m o n y .  

Mar ino  t o o k  t h e  s t a n d  and admi t t ed  h i s  p r e s e n c e  a t  t h e  s c e n e  b u t  

accused p e t i t i o n e r  o f  a l l  t h e  a g g r e s s i v e  a c t s .  (111264-1421). 

Mar ino  a l s o  c a l l e d  B r e t t  Knesz, who c la imed t h a t  p e t i t i o n e r  had 



a d m i t t e d  t o  h im t h a t  h e  was  t h e  a g g r e s s o r  i n  t h i s  i n c i d e n t  

(R1140-1215) .  Marino was t h e  o n l y  e y e w i t n e s s  who c l a i m e d  t h a t  

P e t i t i o n e r  was t h e  a g g r e s s o r  i n  t h i s  o f f e n s e .  Knesz was t h e  o n l y  

w i t n e s s  who c l a i m e d  t h a t  P e t i t i o n e r  h a d  a d m i t t e d  b e i n g  t h e  

a g g r e s s o r .  T h u s ,  i t  is c l e a r  t h a t  t h e  most damaging w i t n e s s e s  

a g a i n s t  P e t i t i o n e r  were n o t  t h o s e  c a l l e d  by t h e  p r o s e c u t  i o n ,  b u t  

were t h o s e  c a l l e d  by h i s  Co-defendant .  

I n  t h e  p r e s e n t  case ,  a s  i n  Crum, s u p r a ,  P e t i t i o n e r  was  

s e v e r e l y  p r e j u d i c e d  b y  t h e  f a i l u r e  t o  s e v e r .    his c a s e  c l e a r l y  

meets t h e  t e s t  l a i d  o u t  i n  C r a w f o r d ,  s u p r a .  C l e a r l y ,  t h e  

d e f e n s e s  were " i r r e c o n c i l a b l e  and m u t u a l l y  e x c l u s i v e  ." 5821 F.2d 

a t  491 .  P r e c i s e l y  t h e  e v i l  f e a r e d  i n  Crum, s u p r a ,  a n d  R o w e ,  

s u p r a ,  o c c u r r e d  h e r e .  p e t i t i o n e r  had " t o  s t a n d  t r i a l  b e f o r e  t w o  

a c c u s e r s ,  t h e  s t a t e  and h i s  co -de fendan t . "  398 So.2d a t  811-812; 

404 So.2d 1176.  

T h u s ,  t h e  f a i l u r e  t o  g r a n t  P e t i t i o n e r ' s  m o t i o n  t o  s e v e r  w a s  

s e v e r e l y  p r e j u d i c i a l .  I t  c h a n g e d  t h e  w h o l e  c h a r a c t e r  of t h e  

t r i a l  a n d  o f  P e t i t i o n e r ' s  d e f e n s e  ( R 1 4 3 4 - 1 4 3 5 ) .  T h e r e f o r e ,  

P e t i t i o n e r ' s  c o n v i c t i o n  s h o u l d  be  r e v e r s e d  f o r  a  new t r i a l .  



POINT V 

THE TRIAL COURT ERRED I N  DENYING PETITIONER A 
CONTINUANCE, THUS D E N Y I N G  H I M  THE EFFECTIVE 
ASSISTANCE OF COUNSEL 

T h i s  i s s u e  i n v o l v e d  t h e  t r i a l  c o u r t ' s  d e n i a l  o f  P e t i t i o n e r ' s  

mo t ion  f o r  c o n t i n u a n c e  i n  o r d e r  t o  a l l o w  h im a d e q u a t e  t ime t o  

p r e p a r e  f o r  t r i a l .  

A c r i m i n a l  d e f e n d a n t  h a s  t h e  r i g h t  t o  f a i r  t r i a l  and  i s  

e n t i t l e d  t o  a  s u f f i c i e n t  time t o  p r e p a r e  f o r  t r i a l .  E.g. Johnson  

v .  S t a t e ,  1 1 3  F l a .  1 9 3 ,  1 5 1  So .  383  ( 1 9 3 3 ) ;  Lowe v .  s t a t e ,  95 

F l a .  8 1 ,  116 So. 240 ( 1 9 2 8 ) .  Thus,  a l t h o u g h  it is  g e n e r a l l y  s a i d  

t h a t  t h e  g r a n t i n g  o f  a  c o n t i n u a n c e  is  i n  t h e  d i s c r e t i o n  o f  t h e  

t r i a l  c o u r t . .  . 
" C o n t r a r i w i s e ,  a  m y o p i c  i n s i s t e n c e  upon 
e x p e d i t i o u s n e s s  i n  t h e  f a c e  o f  j u s t  i f  i a b l e  
r e q u e s t  f o r  d e l a y  c a n  r e n d e r  t h e  r i g h t  t o  
d e f e n d  w i t h  c o u n s e l  an  empty f o r m a l i t y . "  Ungar 
v .  S a r a f i t e ,  376 U.S. 575, 590 ( 1 9 6 4 ) .  

The s e c u r i n g  o f  t e s t i m o n y  b e n e f i c i a l  t o  t h e  accused  h a s  l o n g  

been r e c o g n i z e d  i n  F l o r i d a  a s  e s s e n t i a l  t o  t h e  p r e s e n t a t i o n  o f  a  

p r o p e r  d e f e n s e :  

" [ A  f a i r  and  i m p a r t i a l  t r i a l ]  c o n t e m p l a t e s . .  . 
compulsory  a t t e n d a n c e  o f  w i t n e s s e s ,  i f  need b e ,  
and  a  r e a s o n a b l e  t i m e  i n  t h e  l i g h t  o f  a l l  t h e  
p r e v a i l i n g  c i r c u m s t a n c e s  t o  i n v e s t i g a t e ,  
p r o p e r l y  p r e p a r e ,  and  p r e s e n t  [ a ]  d e f e n s e .  
When less t h a n  t h i s  i s  g i v e n ,  t h e  s p i r i t  a n d  
p u r p o s e  o f  t h e  l a w  is  d e f e a t e d . "  C h r i s t i e  v .  
S t a t e ,  94 F l a .  469, 114 So. 450, 451 ( 1 9 2 7 ) .  

T h i s  Cour t  g r a n t e d  a  new t r i a l ,  h o l d i n g  t h a t  it was error  f o r  t h e  

t r i a l  c o u r t  t o  deny t h e  mot ion  f o r  c o n t i n u a n c e .  See  a l s o ,  Z i e g l e r  

v .  S t a t e ,  9 5  F l a .  1 0 8 ,  1 1 6  S o .  2 4 1  ( 1 9 2 8 ) .  I n  S c o t t  v .  S t a t e ,  

1 0 1  F l a .  2 5 0 ,  1 3 4  So .  50  ( 1 9 3 1 ) ,  t h e  C o u r t ,  i n  g r a n t i n g  a  new 

t r i a l ,  r e c o g n i z e d  t h a t :  



"When t h e  d e f e n d a n t . . . a s k s  f o r  a r e a s o n a b l e  
time i n  which t o  p r e p a r e  h i s  d e f e n s e  t h e  t ime 
s h o u l d  b e  g r a n t e d  u n l e s s  t h e r e  is a showing t o  
t h e  c o n t r a r y . "  134  So. a t  51-52. 

More r e c e n t l y ,  i n  V a l l e  v .  S t a t e ,  394 So.2d ( F l a .  1 9 8 1 )  h e l d  t h a t  

it was r e v e r s i b l e  e r r o r  t o  f o r c e  a d e f e n d a n t  t o  t r i a l ,  o n l y  

t w e n t y  f o u r  d a y s  a f t e r  a r r a i g n m e n t ,  when h e  h a d  b e e n  u n a b l e  t o  

d e p o s e  s e v e r a l  w i t n e s s e s .  

P e t i t i o n e r  was a r r a i g n e d  o n  August  31 ,  1981 ,  and was c h a r g e d  

w i t h  k i d n a p p i n g ,  s e x u a l  b a t t e r y ,  a n d  a t t e m p t e d  f i r s t  d e g r e e  

m u r d e r  ( R 1 3 - 1 6 ) .  P e t i t i o n e r  f i l e d  a w r i t t e n  m o t i o n  f o r  c o n t i -  

n u a n c e  o n  S e p t e m b e r  2 1 ,  1 9 8 1  ( R 1 7 1 8 - 1 7 2 2 ) .  T h i s  m o t i o n  w a s  

d e n i e d  o n  Sep t ember  24 ,  1981  (R18-20) .  P e t i t i o n e r  o r a l l y  renewed 

h i s  m o t i o n  o n  S e p t e m b e r  2 8 ,  1 9 8 1 ;  t h e  o r i g i n a l  t r i a l  d a t e  

(R22-68) .  The t r i a l  j u d g e  i n i t i a l l y  r e f u s e d  t o  c o n t i n u e  t h e  case 

a n d  t h e n  c o n t i n u e d  i t  u n t i l  O c t o b e r  5 ,  1 9 8 1 ,  d u e  t o  t h e  un- 

a v a i l a b i l i t y  o f  t h e  p r o s e c u t  i o n ' s  k e y  w i t n e s s  (R22-68) .  P e t i -  

t i o n e r  f i l e d  a  w r i t t e n  m o t i o n  f o r  c o n t i n u a n c e  o n  O c t o b e r  5 ,  1 9 8 1  

( R 1 7 4 8 - 1 8 6 1 ) .  P e t i t i o n e r  had t a k e n  t h i r t e e n  d e p o s i t i o n s  d u r i n g  

t h e  i n t e r v e n i n g  week (R1749) .  D r .  M u r r a y ,  who h a d  e x a m i n e d  t h e  

v i c t i m ,  a n d  B r e t t  K n e s z ,  a k e y  a d v e r s e  w i t n e s s  h a d  f a i l e d  t o  

a p p e a r  f o r  d e p o s i t i o n s  ( R 1 7 4 9 - 1 7 5 0 ) .  On O c t o b e r  2 ,  1 9 8 1 ,  h e  

r e c e i v e d  t h e  name o f  e l e v e n  w i t n e s s e s  who would a l l e g e d l y  a t t a c k  

t h e  c r e d i b i l i t y  of a  d e f e n s e  w i t n e s s ,  v i c k i  E n g l i s h  ( R 1 7 4 9 ) .  H e  

a l s o  r e c e i v e d  t h e  r e p o r t  o f  t h e  S e x u a l  A s s a u l t  C e n t e r  o n  O c t o b e r  

2  ( R 1 7 4 9 - 1 7 5 0 ) .  H e  d i s c o v e r e d  t h e  names  o f  t e n  p o t e n t i a l  

w i t n e s s e s ,  who h e  had been  u n a b l e  t o  s p e a k  t o  d u r i n g  t h e  p r e v i o u s  . 
week (R1750) .  H e  o r a l l y  a r g u e d  t h i s  m o t i o n  a n d  i t  was  d e n i e d  



P e t  i t  i o n e r  was s e v e r e l y  p r e j u d i c e d  b y  h i s  i n a d e q u a t e  

p r e p a r a t i o n .  H e  r a i s e d  t h e  problem d u r i n g  v o i r  d i r e  o f  t h e  l a t e  

l i s t i n g  o f  t h e  e l e v e n  w i t n e s s e s  who would a t t a c k  V i c k i  E n g l i s h ' s  

c r e d i b i l i t y  ( R 2 2 6 - 2 2 7 ) .  P e t i t i o n e r  f a i l e d  t o  make a n  o p e n i n g  

s t a t e m e n t  b e c a u s e  h e  was unprepa red  ( R 5 1 6 ) .  H e  a l s o  r e c e i v e d  a  

l i s t  o f  f o u r  inore w i t n e s s e s  f r o m  t h e  c o - d e f e n d a n t  d u r i n g  t r i a l  

( R 5 1 7 - 5 1 8 ) .  p e t i t i o n e r  was a l s o  u n a b l e  t o  p u t  V i c k i  E n g l i s h  o n  

the s t a n d  b e c a u s e  he  was u n a b l e  t o  d e p o s e  t h e  e l e v e n  w i t n e s s e s  

who wou ld  a l l e g e d l y  a t t a c k  h e r  c r e d i b i l i t y  ( R 1 4 2 2 - 1 4 2 8 ) .  H e  

s t a t e d  t h a t  h e  h a d  t a k e n  two d e p o s i t i o n s  d u r i n g  t r i a l  and  

s e v e n t e e n  o t h e r s  i n  t h e  s even ty - two  h o u r s  p r i o r  t o  t r i a l  (R1427) .  

Thus,  P e t i t i o n e r  was c l e a r l y  p r e j u d i c e d  by  t h e  f a i l u r e  t o  g r a n t  a  

c o n t i n u a n c e .  

I n  t h e  p r e s e n t  c a s e ,  a s  i n  v a l l e ,  s u p r a ,  P e t i t i o n e r  was 

d e n i e d  t h e  e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  by t h e  t r i a l  c o u r t ' s  

f a i l u r e  t o  g r a n t  a  c o n t i n u a n c e .  P e t i t i o n e r  was c h a r g e d  w i t h  

t h r e e  f e l o n i e s ,  p u n i s h a b l e  by l i f e  impr isonment  and was f o r c e d  t o  

t r i a l  t h i r t y - f i v e  d a y s  a f t e r  a r r a i g n m e n t ,  when h e  had  b e e n  

u n a b l e  t o  d e p o s e  n u m e r o u s  k e y  w i t n e s s e s .  S e v e r a l  w i t n e s s e s  had 

been  o n l y  l i s t e d  i n  t h e  l a s t  t h r e e  d a y s  b e f o r e  t r i a l .  P e t i t i o n e r  

was  s e r i o u s l y  p r e j u d i c e d  by t h e  l a c k  o f  t i m e  t o  p r e p a r e .  Thus ,  

t h e  t r i a l  c o u r t  e r r e d  i n  d e n y i n g  P e t i t i o n e r  a c o n t i n u a n c e  a n d  

t h e r e b y  d e n i e d  him t h e  e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  



POINT VI 

THE PETITIONER'S CONVICTION SHOULD BE REVERSED 
FOR A NEW TRIAL DUE TO THE HYPNOTIZING OF THE 
KEY PROSECUTION WITNESS, PRIOR TO TRIAL 

I n  t h e  p r o s e c u t i o n ' s  c a s e ,  t h e  o n l y  w i t n e s s  who i d e n t i f i e d  

P e t i t i o n e r  was  P m  She  t e s t i f i e d  t h a t  Mar ino  commit ted  

a l l  t h e  v i o l e n t  ac t s  i n v o l v e d ,  f o r c e d  h e r  t o  p e r f o r m  o r a l  s e x  o n  

b o t h  men ,  b e a t  h e r ,  a n d  t h r e w  h e r  i n  t h e  s ea  (R614-615 ) .  She  

t e s t i f i e d  t h a t  P e t i t i o n e r  was p r e s e n t  d u r i n g  t h e s e  a c t i v i t i e s ,  

b u t  s h e  was o n l y  c e r t a i n  t h a t  h e  was t h e  p a s s i v e  r e c i p i e n t  o f  

o ra l  s e x  (R614-615,  673-674,  7 1 4 ,  7 4 3 - 7 4 4 ) .  None o f  t h e  o t h e r  

p r o s e c u t i o n  w i t n e s s e s  i d e n t i f i e d  p e t i t i o n e r .  

Ms. -had b e e n  p r e v i o u s l y  h y p n o t i z e d '  a s  h e r  memory was 

so h a z y  ( R 7 0 3 - 7 0 4 ) .  T h i s  H o n o r a b l e  C o u r t  h a s  p r e v i o u s l y  h e l d  

t h a t  a c o n v i c t i o n  m u s t  b e  r e v e r s e d ,  f o r  a new t r i a l ,  i f  a 

w i tne s s 'memory  is  a f f e c t e d  by h y p n o s i s ;  and t h e r e  is  a r e a s o n a b l y  

p o s s i b i l i t y  t h a t  t h e  i m p r o p e r  e v i d e n c e  m i g h t  h a v e  c o n t r i b u t e d  t o  

c o n v i c t i o n .  Bundy  v .  S t a t e ,  4 7 1  So .2d  9 ,  1 2 - 1 9  ( F l a .  1 9 8 5 ) .  

Here, P -  was v i r t u a l l y  t h e  o n l y  w i t n e s s  o n  t h e  i s s u e  o f  

i d e n t i f i c a t i o n .  

T h e r e f  o r e ,  P e t i t i o n e r  ' s c o n v i c t  i o n  s h o u l d  b e  r e v e r s e d  f o r  a 

new t r i a l .  



CONCLUSION 

B a s e d  upon  t h e  f o r e g o i n g  a r g u m e n t s  a n d  t h e  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  

r e v e r s e  t h e  j u d g e m e n t  a n d  s e n t e n c e  o f  t h e  t r i a l  c o u r t  and  remand  

t h i s  case f o r  a new t r i a l .  P e t i t i o n e r  m a k e s  t h i s  r e q u e s t  u p o n  

t h e  p r e v i o u s l y  d e s c r i b e d  errors, i n d i v i d u a l l y  a n d  c u m u l a t i v e l y .  

T h e s e  errors d e n i e d  h im a f a i r  t r i a l  a n d  d u e  process o f  l a w  u n d e r  

t h e  F l o r i d a  a n d  F e d e r a l  C o n s t i t u t i o n s .  
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