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THIS COURT SHOULD RETURN TO ITS WELL-SETTLED 
POSITION THAT COMMENT IN A DEFENDANT ' S RIGHT 
TO REMAIN SILENT REQUIRES REVERSAL UPON 
TIMELY OBJECTION THERETO. 

THE CERTIFIED QUESTION MUST BE ANSWERED IN 
THE AFFIRMATIVE AND THE RULE OF HOLLAND V. 
STATE, 502 So.2d 1250 (Fla. 1987) SHOULD BE 
MAINTAINED. 

THE DIRECT COMMENT ON A DEFENDANT 'S EXERCISE 
OF HIS RIGHT TO REMAIN SILENT WAS NOT 
HARMLESS BEYOND A REASONABLE DOUBT. 

THE TRIAL COURT ERRED IN DENYING PETITIONER'S 
MOTION FOR SEVERANCE. 

THE TRIAL COURT ERRED IN DENYING PETITIONER A 
CONTINUANCE THUS DENYING HIM THE EFFECTIVE 
ASSISTANCE OF COUNSEL. 

THE PETITIONER'S CONVICTION SHOULD BE 
REVERSED FOR A NEW TRIAL DUE TO THE HYPNO- 
TIZING OF THE KEY PROSECUTION WITNESS, PRIOR 
TO TRIAL. 
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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  R a n d y  E u g e n e  K i n c h e n ,  was t h e  D e f e n d a n t  i n  t h e  

C i r c u i t  C o u r t  o f  S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  I n  a n d  F o r  Broward  

C o u n t y ,  F l o r i d a ;  A p p e l l a n t  i n  t h e  o r i g i n a l  a p p e a l  t o  t h e  F o u r t h  

D i s t r i c t  C o u r t  o f  A p p e a l ,  a n d  o n  t h e  r e m a n d  t o  t h a t  c o u r t ;  a n d  

was t h e  R e s p o n d e n t  i n  t h e  p r e v i o u s  d i s c r e t i o n a r y  r e v i e w  ( b a s e d  o n  

a d i f f e r e n t  c e r t i f i e d  q u e s t i o n )  b e f o r e  t h i s  H o n o r a b l e  C o u r t .  

R e s p o n d e n t ,  S t a t e  o f  F l o r i d a ,  was t h e  p r o s e c u t i o n  i n  t h e  

t r i a l  c o u r t ;  A p p e l l e e  i n  f r o n t  o f  t h e  F o u r t h  ~ i s t r i c t  C o u r t  o f  

A p p e a l ;  a n d  was P e t i t i o n e r  o n  t h e  p r e v i o u s  c e r t i f i e d  q u e s t i o n .  

I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  as t h e y  a p p e a r  

b e f o r e  t h i s  H o n o r a b l e  C o u r t  a n d / o r  b y  name. 

The  f o l l o w i n g  s y m b o l  w i l l  b e  u s e d :  

R = Record o n  Appeal 

AB = Answer  B r i e f  o f  R e s p o n d e n t  



STATEMENT OF THE CASE 

M r .  K i n c h e n  w i l l  r e l y  o n  t h e  S t a t e m e n t  o f  t h e  Case i n  h i s  

I n i t i a l  B r i e f .  



STATEMENT OF THE FACTS 

P e t i t i o n e r  w i l l  r e l y  o n  t h e  S t a t e m e n t  o f  F a c t s  i n  h i s  

I n i t i a l  B r i e f ;  and would a d d  t h e  f o l l o w i n g  m a t t e r s  i n  r e p l y  t o  

P e t i t i o n e r ' s  Answer B r i e f .  

1. D e t e c t i v e  E d e l  d i d  t e s t i f y  t h a t  h e  had w r i t t e n  i n  h i s  

p o l i c e  r e p o r t  t h a t  o n e  o f  t h e  t w o  p e o p l e ,  " d i d  n o t  w a n t  t o  t a k e  

p a r t  i n  i t . "  ( R 1 0 2 9 ) .  



SUMMARY OF ARGUMENT 

P e t i t i o n e r ' s  f i r s t  p o i n t  ra i ses  t h e  i s s u e  o f  w h e t h e r  F l o r i d a  

s h o u l d  r e t u r n  t o  i ts  t r a d i t i o n a l  r u l e  t h a t  a comment  o n  s i l e n c e  

i s  r e v e r s i b l e  e r r o r , w i t h o u t  r e g a r d l e s s  t o  t h e  h a r m l e s s  e r ror  

t e s t .  T h i s  w a s  tine l a w  i n  F l o r i d a  f o r  many y e a r s .  Gordon v .  

S t a t e ,  104  So.  2d 524 ( F l a .  1 9 5 8 ) ;  T r a f f i c a n t e  v . S t a t e ,  92  So .  2d 

8 1 1  ( F l a .  1 9 5 7 ) ;  Way v .  S t a t e ,  67 So.2d 32 ( F l a .  1 9 5 3 ) ;  R o w e  v .  

S t a t e ,  8 7  F l a .  1 7 ,  9 8  S o .  6 1 3  ( 1 9 2 4 ) .  I n  A u g u s t ,  1 9 8 5  t h i s  

H o n o r a b l e  C o u r t  o v e r r u l e d  more t h a n  f i f t y  y e a r s  o f  u n b r o k e n  

p r e c e d e n t  i n  a  n a r r o w  f o u r  ( 4 )  t o  t h r e e  ( 3 )  d e c i s i o n .  S t a t e  v .  

M a r s h a l l ,  476  So .2d  1 5 0  ( F l a .  1 9 8 5 ) .  T h i s  e x p e r i m e n t  i n  a 

h a r m l e s s  error t es t  h a s  been  a f a i l u r e  and s h o u l d  be  e n d e d .  O t h e r  

s t a t e s  h a v e  f o l l o w e d  s u c h  e x p e r i m e n t s ;  f ound  them unworkab l e ,  and 

r e t u r n e d  t o  a p e r  s e  r u l e .  W e s t m a r k  v .  S t a t e ,  6 9 3  P.2d 220  

(Wyo. 1 9 8 4 ) .  The t r a d i t i o n a l  l a w  o f  F l o r i d a  s h o u l d  b e  r e s t o r e d .  

The s e c o n d  i s s u e  c o n c e r n s  t h e  c e r t i f i e d  q u e s t i o n  i t s e l f .  

Assuming a r g u e n d o  t h a t  t h i s  Honorab l e  C o u r t  d e c i d e s  t o  m a i n t a i n  a 

h a r m l e s s  e r ro r  a n a l y s i s ;  t h o r o u g h  r e v i e w  o f  t h e  e n t i r e  r e c o r d  is 

e s s e n t i a l .  I n  H o l l a n d  v .  S t a t e ,  503  So.2d 1250  ( F l a .  1 9 8 7 ) ,  t h i s  

C o u r t  s t a t e d :  

" I t  is  t h e  d u t y  o f  t h e  p a n e l  o f  a p p e l l a t e  
j u d g e s  t o  r e a d  t h e  r e c o r d  i n  i t s  e n t i r e t y  a n d  
r e v i e w  t h e  i s s u e s  w i t h  c a r e f u l  s c r u t i n y  i n  
o r d e r  t o  a p p l y  t h e  ( h a r m l e s s  error)  t e s t " .  

I d .  a t  1 2 5 3  ( i t a l i c i z e d  material  a d d e d )  - 

T h e  u n i t e d  S t a t e s  Supreme C o u r t  and o t h e r  s t a t e  c o u r t s  h a v e  

a l so  emphas i zed  t h e  need t o  r e v i e w  t h e  e n t i r e  r e c o r d  i n  d e t a i l ,  

t o  d e t e r m i n e  w h e t h e r  a n  e r ro r  i s  h a r m l e s s  b e y o n d  a r e a s o n a b l e  



d o u b t .  U n i t e d  S t a t e s  v .  H a s t i n g ,  4 6 1  U.S. 499 ( 1 9 8 3 ) ;  S t a t e  v .  

Z immerman ,  4 7 9  N.E. 2d 8 6 2  ( O h i o  1 9 8 5 ) .  T h u s ,  t h e  c e r t i f i e d  

q u e s t i o n  m u s t  b e  a n s w e r e d  i n  t h e  a f f i r m a t i v e .  

The  t h i r d  i s s u e  c o n c e r n s  w h e t h e r  t h e  a c k n o w l e d g e d  comment o n  

s i l e n c e ,  b y  t h e  C o - d e f e n d a n t ' s  c o u n s e l ,  i s  h a r m l e s s ,  beyond a 

r e a s o n a b l e  d o u b t .  T h i s  H o n o r a b l e  C o u r t  a n d  t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  Appeal h a v e  b o t h  d e t e r m i n e d  t h a t  t h e  C o - d e f e n d a n t ' s  

c o u n s e l  commented upon P e t i t i o n e r ' s  f a i l u r e  t o  t e s t i f y .  The o n l y  

i s s u e  i s  w h e t h e r  t h e  e r ro r  is h a r m l e s s ,  b e y o n d  a  r e a s o n a b l e  

d o u b t .  

A p p e l l a n t  w o u l d  i n i t i a l l y  p o i n t  o u t  t h a t  R e s p o n d e n t  n e v e r  

o r i g i n a l l y  a r g u e d  t h a t  t h e  e r r o r  i n  t h i s  case  was h a r m l e s s ;  

e i t h e r  i n  t h i s  H o n o r a b l e  C o u r t ,  or i n  t h e  F o u r t h  D i s t r i c t  C o u r t  

o f  Appeal. T h i s  C o u r t  r a i s e d  t h i s  p o s s i b i l i t y ,  s u a  s p o n t e ,  i n  

t h e  p r i o r  c e r t i f i e d  q u e s t i o n .  T h u s ,  R e s p o n d e n t  h a s  w a i v e d  t h e  

d e f e n s e  o f  h a r m l e s s  error .  

A s s u m i n g  a r g u e n d o ,  t h a t  t h e  q u e s t i o n  o f  h a r m l e s s  error is 

p r o p e r l y  b e f o r e  t h i s  H o n o r a b l e  C o u r t ;  t h e  error i n  t h e  p r e s e n t  

c a s e ,  is c l e a r l y  n o t  h a r m l e s s  b e y o n d  a r e a s o n a b l e  d o u b t .  T h e  

h a r m  f r o m  t h i s  c o m m e n t  is clear from o n l y  a  b r i e f  r e v i e w  o f  t h e  

t e s t i m o n y  i n  t h i s  case .  P e t i t i o n e r ' s  e n t i r e  d e f e n s e  t o  t h e s e  

c h a r g e s  w a s  t h a t  h i s  C o - d e f e n d a n t ,  James M a r i n o , w a s  t h e  a g g r e s s o r  

i n  t h i s  i n c i d e n t ;  a n d  t h a t  h e  d i d  n o t  possess  t h e  r e q u i r e d  

i n t e n t .  P e t i t i o n e r ' s  d e f e n s e  was  t h a t  a l t h o u g h  h e  was  p r e s e n t ;  h e  

had  l i t t l e ,  i f  a n y ,  p a r t i c i p a t i o n  i n  t h i s  i n c i d e n t .  P e t i t i o n e r ' s  

d e f e n s e  was c o m p l e t e l y  c o n f i r m e d  b y  t h e  p r o s e c u t i o n ' s  p r i m a r y  

w i t n e s s ,  t h e  a l l e g e d  v i c t i m  i n  t h i s  c a s e  (R558-744) .  



- - i den t i f i ed  James Mar ino  a s  t h e  man who b e a t  h e r ,  

f o r c e d  h e r  t o  p e r f o r m  o r a l  s e x ,  a n d  who h a d  p r e t e n d e d  t o  b e  a 

p o l i c e  o f f i c e r  ( R 6 1 4 - 6 1 5 ) .  S h e  s t a t e d  t h a t  P e t i t i o n e r  had n o t  

i n i t i a t e d  a n y  v i o l e n c e  d u r i n g  t h e  e v e n i n g  ( R 6 1 4 - 6 1 5 ) .  S h e  

t e s t i f i e d  t h a t  M a r i n o  i n i t i a t e d  a l l  o f  t h e  v i o l e n c e  (R643-654) .  

She  s t a t e d  t h a t  p e t i t i o n e r  was t h e  p a s s i v e  r e c i p i e n t  o f  o r a l  s e x  

(R671-672) .  

T h e  o n l y  d i r e c t  c o n t r a d i c t i o n  o f  P e t i t i o n e r ' s  d e f e n s e  case 

came f rom t h e  C o - d e f e n d a n t ,  James M a r i n o ,  and  o n e  o f  M a r i n o ' s  

w i t n e s s e s ,  B r e t t  K n e s z .  M a r i n o  t e s t i f i e d  t h a t  h e  was p r e s e n t  

and t h a t  P e t i t i o n e r  was t h e  a g g r e s s o r  i n  t h i s  i n c i d e n t  (R1256-  

1 3 9 6 ) .  M a r i n o ' s  t e s t i m o n y  was d i r e c t l y  c o n t r a r y  t o  t h a t  o f  t h e  

v i c t i m ,  -m P P  -had n o  c o n n e c t i o n  w i t h  e i t h e r  

M a r i n o  o r  t h e  P e t i t i o n e r .  T h u s ,  s h e  h a d  n o  r e a s o n  t o  l i e  

c o n c e r n i n g  t h e  i s s u e  o f  who was t h e  a g g r e s s o r  i n  t h i s  case.  

Mar i n o  h a d  a n  o b v i o u s  r e a s o n  t o  l i e .  H e  was f a c i n g  c h a r g e s  o f  

t h r e e  v e r y  s e r i o u s  f e l o n i e s  ( a t t e m p t e d  f i r s t  d e g r e e  m u r d e r ;  

s e x u a l  b a t t e r y  w i t h  a  k n i f e ;  and k i d n a p p i n g ) .  Thus ,  it is clear 

t h a t ,  a b s e n t  c o r r o b o r a t i o n  o f  Mar ino ,  t h e r e  was no  r e a s o n  f o r  t h e  

j u r y  t o  b e l i e v e  Mar ino  and d i s b e l i e v e  t h e  v i c t i m ,  -L- 

The o n l y  w i t n e s s  who s u b s t a n t i a l l y  c o r r o b o r a t e d  M a r i n o  was 

B r e t t  K n e s z .  H e  t e s t i f i e d  t h a t  Mar ino  w a s  a close f r i e n d  o f  h i s  

(R1132) .  H e  s t a t e d  t h a t  h e  had been  c o n v i c t e d  o f  a crime ( 1 1 3 3 ) .  

He c l a i m e d  t h a t  p e t i t i o n e r  h a d  t o l d  h im t h a t  h e  had  been  t h e  

a g g r e s s o r  and t h a t  h e  had  shaved  a l l  t h e  v i c t i m ' s  h a i r  o f f  o f  h e r  

e n t i r e  body and b e a t  h e r  (R1142-1143, 1152-1153) .  



He testified that he had gone to Marino's house and read the 

victim's statement (R1160). He had told Petitioner's father that 

he thought there would be separate trials (R1161). He admitted 

that he had said Marino was his friend and that he was going to 

come forward to help him out (R1163). He spoke to Marino 

approximately ten times prior to trial (R1166). He admitted 

offering to help Marino get a job and offered to move to Houston 

with him (R1170). Thus, Brett Knesz's credibility was crucial. 

His testimony was the only testimony corroborating Marino on the 

key issue in the case. If Knesz was to be believed; then 

Petitioner had admitted to being the aggressor in the incident. 

Marino's attorney knew that this testimony was the most 

crucial testimony available in order to attempt to show that 

Petitioner, and not Marino, was the aggressor. This is why he 

commented on Petitioner's failure to testify. (R1555-1556). 

Co-defendant's counsel stated that Petitioner had allegedly 

confessed and no one had refuted it. Petitioner and Knesz wee 

the only parties to the conversation involved. Therefore, only 

Petitioner could refute the statement (R1555-1556). 

This comment was severely and directly prejudicial on the 

primary issue in the case; i.e. whether Petitioner or Marino was 

the aggressor in this case. It directly and explicitly pointed 

out that Petitioner had not taken the stand to refute Knesz's 

testimony that he had allegedly admitted being the aggressor. 

Only Petitioner could refute this, as only he and Knesz were 

parties to this conversation. 



I t  c a n n o t  b e  d e t e r m i n e d ,  b e y o n d  a r e a s o n a b l e  d o u b t ,  t h a t  

t h i s  comment  was h a r m l e s s .  I f  t h e  j u r y ,  h a d  b e l i e v e d  t h a t  

P e t i t i o n e r  was n o t  t h e  a g g r e s s o r ,  i t  may well h a v e  f o u n d  him n o t  

g u i l t y  o f  o n e  or  more c o u n t s ,  or o n l y  g u i l t y  o f  a lesser i n c l u d e d  

o f f e n s e ,  on  o n e  o r  more c o u n t s .  I t  may h a v e  f e l t  t h a t  h e  d i d  n o t  

p o s s e s s  t h e  r e q u i r e d  l e v e l  o f  i n t e n t .  T h e r e f o r e ,  it is immediate-  

l y  a p p a r e n t  t h a t  t h e  h a r m l e s s  error s t a n d a r d  o f  D i G u i l i o ,  s u p r a  

c a n n o t  b e  met. 

P e t i t i o n e r ' s  f o u r t h  p o i n t  r a i s e s  t h e  i s s u e  o f  w h e t h e r  t h e  

t r i a l  c o u r t  e r r e d  i n  d e n y i n g  P e t i t i o n e r  s m o t i o n  f o r  s e v e r a n c e .  

The f a i l u r e  t o  s e v e r  P e t i t i o n e r  and h i s  Co-defendant  was s e v e r e l y  

p r e j u d i c i a l  t o  P e t  i t  i o n e r  . The  t e s t i m o n y  o f  t h e  C o - d e f e n d a n t  

p r o v i d e d  t h e  most d a m a g i n g  e v i d e n c e  a g a i n s t  P e t i t i o n e r  (R1256- 

1 3 9 4 ) .  H i s  t e s t i m o n y  w a s  v i r t u a l l y  t h e  o n l y  e v i d e n c e  t h a t  

P e t i t i o n e r  was t h e  a g g r e s s o r  d u r i n g  t h e  i n c i d e n t ; i n d i r e c t  

c o n t r a d i c t i o n  t o  t h e  v i c t i m ,  P- L t e s t i m o n y .  The  

C o - d e f e n d a n t  p r o v i d e d  v i r t u a l l y  t h e  o n l y  e v i d e n c e  t h a t  wou ld  

s u p p o r t  t h e  v e r d i c t  o f  a t t e m p t e d  f  i r s t - d e g r e e  m u r d e r ,  u n d e r  

e i t h e r  a f e l o n y - m u r d e r  o r  p r e m e d i t a t e d  m u r d e r  t h e o r y .  - S e e  

A m l o t t e  v .  S t a t e ,  456 So.2d 448 ( F l a .  1 9 8 4 ) .  Thus,  t h e  f a i l u r e  

t o  s e v e r  was h i g h l y  p r e j u d i c i a l  and c o n s t i t u t e s  r e v e r s i b l e  error. 

Crum v .  S t a t e ,  398  So.2d 810 ,  8 1 1  ( F l a .  1 9 8 1 ) ;  R o w e  v .  S t a t e ,  404 

So .2d  1 1 7 6  ( F l a .  1st DCA 1 9 8 1 ) ;  U n i t e d  S t a t e s  v .  C rawfo rd ,  581 

F.2d 489,  491  ( 5 t h  C i r .  1 9 7 8 ) .  

The  f i f t h  i s s u e  c o n c e r n s  t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  g r a n t  

him a c o n t i n u a n c e  to  allow him a d e q u a t e  time to  p r e p a r e .  De fense  

c o u n s e l  h a d  been  u n a b l e  t o  d e p o s e  numerous  p r o s e c u t i o n  w i t n e s s e s  



and had deposed seventeen (17) prosecution witnesses during the 

seventy-two (72) hours prior to trial (R1422-1427, 1748-1761). 

This denied Petitioner the effective assistance of counsel. Valle 

v. State, 394 So.2d 1004 (Fla. 1981); Westbrook v. State, 439 

So.2d 1039 (Fla. 4th DCA 1983). 

The sixth issue concerns the hypnosis of the key prosecution 

witness, P- 1- This requires reversal under Bundy v. 

State, 471 So.2d 9 (Fla. 1985) 



ARGUMENT 

POINT I 

THIS COURT SHOULD RETURN TO I T S  WELL-SETTLED 
POSITION THAT COMMENT I N  A DEFENDANT'S R I G H T  TO 
R E M A I N  SILENT R E Q U I R E S  REVERSAL UPON TIMELY 
OBJECTION THERETO. 

R e s p o n d e n t  r e l i e s  o n  J o h n s o n  v .  S t a t e ,  390 So.2d 1234  ( F l a .  

5 t h  DCA 1 9 8 0 ) ;  F l o r i d a  P a r o l e  and P r o b a t i o n  Commission v .  Bake r ,  

3 4 6  S o . 2 d  6 4 0  ( F l a . 2 n d  DCA 1 9 7 7 ) ;  a n d  Weeks v . S t a t e ,  1 8 1  So.2d 

7 4 6  ( F l a .  1st DCA 1 9 6 6 )  f o r  t h e  i d e a  t h a t  res  j u d i c a t a  s h o u l d  

f o r e c l o s e  t h i s  H o n o r a b l e  C o u r t  f r o m  c o n s i d e r i n g  t h i s  i s s u e .  

However, t h e s e  c a s e s  a r e  c l e a r l y  d i s t i n g u i s h a b l e  f r om t h e  p r e s e n t  

c a s e .  A l l  o f  t h e s e  c a s e s  i n v o l v e  t h e  f i l i n g  o f  e i t h e r  s u c c e s s i v e  

h a b e a s  c o r p u s  p e t i t i o n s  o r  s i m u l t a n e o u s  h a b e a s  p e t i t i o n s  i n  

d i f f e r e n t  c o u r t s  w h e r e a s  t h i s  c a s e  i n v o l v e s  a  d i r e c t  a p p e a l .  A 

p o s t - c o n v i c t i o n  m o t i o n  i s  s u b j e c t  t o  t h e  l i m i t a t i o n  o f  t h e  

d o c t r i n e  o f  f i n a l i t y ;  wh ich  d o e s  n o t  a p p l y  o n  d i r e c t  a p p e a l .  - S e e  

W i t t  v .  S t a t e ,  387 So.2d 922 ( F l a .  1 9 8 0 ) .  

T h e  d o c t r i n e  o f  res j u d i c a t a  d o e s  n o t  a p p l y  a t  a l l  t o  t h i s  

i s s u e .  P e t i t i o n e r  h a s  n e v e r  h a d  a  c h a n c e  t o  b r i e f  t h i s  i s s u e  

b e f o r e  t h i s  H o n o r a b l e  C o u r t  or  any  o t h e r  c o u r t .  The i s s u e  which 

was b e f o r e  t h i s  C o u r t  i n  t h i s  c a s e  p r e v i o u s l y  was t h e  t e s t  t o  b e  

a p p l i e d  i n  d e t e r m i n i n g  w h e t h e r  a  comment  was  a  comment  o n  

s i l e n c e .  S t a t e  v .  K inchen ,  490 So.2d 2 1  ( F l a .  1 9 8 5 ) .  The i s s u e  

of  w h e t h e r  a  h a r m l e s s  error t e s t  is e v e n  a p p l i c a b l e  t o  a  comment 

o n  s i l e n c e  was  l i t i g a t e d  i n  S t a t e  v .  M a r s h a l l ,  4 7 6  S o . 2 d  1 5 0  

( F l a .  1 9 8 5 ) .  T h i s  c a s e  w a s  r e m a n d e d  o n  h a r m l e s s  e r r o r  e v e n  

t h o u g h  Responden t  had n e v e r  a r g u e d  h a r m l e s s  error i n  a n y  c o u r t .  



B o t h  t h i s  C o u r t  a n d  t h e  f e d e r a l  c o u r t s  h a v e  r e c o g n i z e d  

e x c e p t i o n s  t o  t h e  " l a w  o f  t h e  c a s e "  ( o r  res  j u d i c a t a )  d o c t r i n e .  

P r e s t o n  v .  S t a t e ,  444 So.2d 939 ( F l a .  1 9 8 4 ) ;  W.G. R o e  and Company 

v .  Armour  a n d  Company, 414  F .2d  8 6 9  ( 5 t h  C i r .  1 9 6 9 ) .  C l e a r l y ,  

where  t h e  i s s u e  was n e v e r  l i t i g a t e d  i n  t h e  case; b u t  was impor t ed  

f rom a n o t h e r  case, s u c h  a n  e x c e p t i o n  would a p p l y .  

Respondent  r e l i e s  o n  Berezovsky  v .  S t a t e ,  350 So.2d 8 0  ( F l a .  

1 9 7 7 )  t o  a r g u e  t h a t  P e t i t i o n e r  is n o t  e n t i t l e d  t o  "a  f u l l  second  

r e v i e w  o f  i s s u e s  r a i s e d  i n  p r e v i o u s  a p p e a l "  (AB7).  However, t h i s  

i s s u e  was  n e v e r  b e f o r e  t h i s  C o u r t  p r e v i o u s l y .  A d d i t i o n a l l y ,  it 

h a s  l o n g  b e e n  h e l d  t h a t  when t h i s  H o n o r a b l e  C o u r t  a c c e p t s  

d i s c r e t i o n a r y  r e v i e w  o f  a  c a s e  i t  h a s  j u r i s d i c t i o n  o v e r  t h e  

e n t i r e  c a s e .  S t a t e  v .  S t r a s s e r ,  4 4 5  So .2d  322 ( F l a .  1 9 8 3 ) ;  

S a v o i e  v .  S t a t e ,  4422 So.2d 308 ( F l a .  1 9 8 2 ) ,  Bould v .  T o u c h e t t e ,  

349 So.2d 1 1 8 1  ( F l a .  1 9 7 7 ) .  

Respondent  c h o o s e s  n o t  t o  r e p l y  t o  t h e  merits o f  t h i s  i s s u e .  

M r .  K inchen  would r e l y  on  h i s  I n i t i a l  B r i e f ,  a s  t o  t h e  m e r i t s  o f  

t h e  i s s u e ,  b u t  wou ld  p o i n t  o u t  t h e  f o l l o w i n g  m a t t e r s .  I n  h i s  

I n i t i a l  B r i e f ,  P e t i t i o n e r  p o i n t e d  o u t  t h e  c o n t i n u a l  a b u s e  

v i o l a t i o n  o f  t h e  comment on  s i l e n c e  p r o h i b i t i o n ,  by p r o s e c u t o r s .  

A c u r s o r y  r e v i e w  o f  F l o r i d a  Law Weekly i n  r e c e n t  months  i n d i c a t e s  

t h a t  t h i s  a b u s e  c o n t i n u e s  unaba t ed .  G a r c i a  v .  S t a t e ,  So.2d 

, 1 2  FLW 2 2 2 5  ( F l a .  2nd D C A ,  S e p t e m b e r  11, 1 9 8 7 ) ;  Abreu v .  - 

S t a t e ,  -- S o .  2d -- , 1 2  FLW 2 1 5 0 ,  F l a .  2nd DCA S e p t e m b e r  4 ,  

1 9 8 7 ) ;  H o s p e r  v .  S t a t e ,  - So. 2d - , 1 2  FLW 2335 ( F l a .  3 r d  DCA 

O c t o b e r  9 ,  1 9 8 7 ) ;  Murphy  v .  S t a t e ,  -- So .2d  , 1 2  FLW 1845 

( F l a .  4 t h  DCA J u l y  2 9 ,  1 9 8 7 ) ;  Lowry v .  S t a t e ,  So.2d - ,  1 2  



FLW 1 9 8 1  ( F l a .  4 t h  DCA A u g u s t  1 2 ,  1 9 8 7 ) .  T h u s ,  t h e  n e e d  t o  

r e t u r n  t o  F l o r i d a ' s  t r a d i t i o n a l  p r o p h y l a c t i c  r u l e  c o n t i n u e s  a n d  

s h o u l d  b e  h e e d e d  by  t h i s  H o n o r a b l e  C o u r t .  



POINT I1 

THE CERTIFIED QUESTION MUST BE ANSWERED I N  THE 
AFFIRMATIVE A N D  THE RULE OF HOLLAND V. STATE, 
5 0 3  S o . 2 d  1 2 5 0  ( F l a .  1 9 8 7 )  SHOULD BE MAINTAIN- 
ED. 

R e s p o n d e n t  a s s e r t s  t h a t  H o l l a n d  v .  S t a t e ,  5 0 3  So .2d  1250  

( F l a .  1 9 8 7 )  d o e s  n o t  r e q u i r e  t h a t  e a c h  a p p e l l a t e  j u d g e  r e a d  t h e  

e n t i r e  r e c o r d  (AB8-9).  However, H o l l a n d  c l e a r l y  s t a t e s :  

" I t  i s  t h e  d u t y  o f  t h e  p a n e l  o f  a p p e l l a t e  
j u d g e s  t o  r e a d  t h e  r e c o r d  i n  i t s  e n t i r e t y . "  

I d .  a t  1253 .  - 

T h u s ,  t h i s  C o u r t  h a s  c l e a r l y  s t a t e d  t h a t  i t  is  t h e  d u t y  o f  t h e  

j u d g e  t o  r e a d  t h e  r e c o r d ;  n o t  o f  o n e  a s s i g n e d  j u d g e ,  o r  o f  a  

j u d i c i a l  a i d e .  I n d e e d ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  

o b v i o u s l y  i n t e r p r e t e d  H o l l a n d  to  r e q u i r e  e a c h  a p p e l l a t e  j u d g e  t o  

r e a d  t h e  r e c o r d ,  t h r o u g h  i t s  o p i n i o n s  and c e r t i f i e d  q u e s t i o n s  i n  

K inchen  v .  S t a t e ,  508 So.2d 5 1  ( F l a .  4 t h  DCA 1 9 8 7 )  and  C i c c a r e l l i  

v .  S t a t e ,  5 0 8  S o . 2 d  5 2  ( F l a .  4 t h  DCA 1 9 8 7 ) .  R e s p o n d e n t  a l s o  

c l a i m s  t h a t  t h i s  H o n o r a b l e  C o u r t ' s  o p i n i o n  i n  S t a t e  v .  O v e r f e l t ,  

457 So.2d 1 3 8 5  ( F l a .  1 9 8 4 )  somehow a p p r o v e s  a  d i f f e r e n t  p r o c e d u r e  

f r o m  H o l l a n d .  ( A B 1 1 ) .  T h i s  is  c o m p l e t e l y  f a l s e .  T h i s  C o u r t ' s  

o p i n i o n  i n  O v e r f e l t  c o n t a i n e d  n o  d i s c u s s i o n  o f  t h e  p r o c e s s  o f  

a p p e l l a t e  r e v i e w  and a f f i r m e d  t h e  lower c o u r t ' s  d e c i s i o n  i n  p a r t ,  

and  r e v e r s e d  it i n  p a r t .  - 
R e s p o n d e n t  n e v e r  a t t e m p t s  t o  a r g u e  t h a t  t h e  fo rm o f  a p p e l -  

l a t e  r e v i e w  r e q u i r e d  b y  t h i s  C o u r t  i n  H o l l a n d ,  s u p r a  i s  n o t  

p r e f e r a b l e  b u t  o n l y  t h a t  a p p e l l a t e  r e v i e w  w o u l d  n o t  b e  " s w i f t  

e n o u g h "  i f  t h e  d i s t r i c t  c o u r t s  o f  a p p e a l  f o l l o w  H o l l a n d .  The 

a n s w e r  i s  t h i s  a r g u m e n t  is  t w o f o l d .  F i r s t ,  t h i s  c a n  e a s i l y  b e  



s o l v e d  b y  t h e  F l o r i d a  L e g i s l a t u r e ' s  a p p r o p r i a t i n g  f u n d s  f o r  

a d d i t i o n a l  a p p e l l a t e  j u d g e s .  The a d d i t i o n a l  c o s t  t h a t  t h i s  would 

e n t a i l  i s  - n o t  a r e a s o n  t o  f a i l  t o  c o m p o r t  w i t h  d u e  p r o c e s s  o f  

law.  A s  t h i s  C o u r t  h a s  s t a t e d :  

"We, h o w e v e r ,  are conv inced  t h a t ,  when a man ' s  
l i b e r t y ,  i s  a t  s t a k e ,  c o n s i d e r a t i o n s  o f  d u e  
p r o c e s s  o f  p r o c e s s  o u t w e i g h  t h o s e  o f  economics"  
Land v .  S t a t e ,  293 So.2d 704 ,  708 ( F l a .  1 9 7 4 ) .  

S e c o n d l y ,  " s w i f t n e s s "  i s  - n o t  t h e  p r i m a r y  v a l u e  o f  o u r  l e g a l  

s y s t e m ;  i t  i s  d u e  p r o c e s s  o f  l a w .  T h i s  Honorab le  C o u r t ' s  m o t t o  

is  " S a t  C i t o  S i  R e c t e " ;  which means f a s t  enough ,  i f  r i g h t .  I t  is 

more i m p e r a t i v e  t h a t  c a s e s  be  d e c i d e d  j u s t l y  t h a n  q u i c k l y .  D e m o s  

v .  W a l k e r ,  126  So. 305,  306 ( F l a .  1 9 3 0 ) .  Every  d i c t a t o r s h i p ,  o n  

t h e  p l a n e t ,  h a s  s w i f t  j u s t i c e ;  none o f  them have  t h e  f o u n d a t i o n  

o f  American s y s t e m  o f  j u s t i c e ;  which i s  d u e  p r o c e s s  o f  l a w .  I t  

is  c lear  t h a t  d u e  p r o c e s s  c a n  be a l i t t l e  slower and r e q u i r e  more 

work t h a n  some o t h e r  c o n c e p t ;  b u t  i t  is t h e  f o u n d a t i o n  o f  a l l  o f  

o u r  l i b e r t i e s .  



POINT I11 

THE DIRECT COMMENT ON A DEFENDANT'S EXERCISE OF 
HIS RIGHT TO R E M A I N  SILENT WAS NOT HARMLESS 
BEYOND A REASONABLE DOUBT. 

Responden t  r e l i e s  p r i m a r i l y  o n  a  j u r y  i n s t r u c t i o n  t o  s a y  

t h a t  t h i s  i s s u e  was h a r m l e s s ,  beyond a r e a s o n a b l e  d o u b t .  

I£ t w o  or more p e r s o n s  h e l p  e a c h  o t h e r  commit 
o r  a t t e m p t  t o  c o m m i t  a crime and t h e  d e f e n d a n t  
is one  o f  them, t h e  D e f e n d a n t  m u s t  b e  t r e a t e d  
a s  i f  h e  h a d  d o n e  a l l  o f  t h e  t h i n g s  t h e  o t h e r  
p e r s o n  or p e r s o n s  d i d .  I f  t h e  D e f e n d a n t ,  (1)  
knew w h a t  was g o i n g  t o  happen;  ( 2 )  i n t e n d e d  t o  
p a r t i c i p a t e  a c t i v e l y  o r  by s h a r i n g  i n  a n  
e x p e c t e d  b e n e f i t ;  a n d  ( 3 )  a c t u a l l y  d i d  some- 
t h i n g  by which h e  i n t e n d e d  t o  h e l p  or commit or 
a t t e m p t  t o  c o m m i t  t h e  crimes a l l e g e d .  H e l p  
means t o  a i d ,  p l a n  o r  a s s i s t .  

R e s p o n d e n t  c l a i m s  t h a t  t h e s e  t h r e e  e l e m e n t s  were p roven ,  

b e y o n d  a  r e a s o n a b l e  d o u b t ,  e v e n  i f  Mr. M a r i n o  was t h e  so le  

a g g r e s s o r  t h r o u g h o u t  t h e  e n t i r e  i n c i d e n t ;  a s  t h e  v i c t i m ,  P- 

t e s t i f i e d .  T h i s  is  s i m p l y  f a l s e .  I f  M s .  s t e s t i m o n y  

was  a c c e p t e d  by t h e  j u r y ,  t h e r e  would be  s e r i u o s  d o u b t  a s  t o  a l l  

t h r e e  o f  t h e s e  i s s u e s ;  e s p e c i a l l y  a s  t o  w h e t h e r  "knew w h a t  was 

g o i n g  t o  happen" and " i n t e n d e d  to  p a r t i c i p a t e  a c t i v e l y . "  A s  t h i s  

C o u r t  s t a t e d  i n  H o l l a n d ,  s u p r a  o n  t h e  q u e s t i o n  o f  h a r m f u l  or 

h a r m l e s s  error:  

U n c e r t a i n t y  s h o u l d  a l m o s t  a l w a y s  b e  r e s o l v e d  i n  
f a v o r  o f  t h e  c r i m i n a l  d e f e n d a n t .  H o l l a n d ,  
s u p r a  a t  1252.  

~ h u s ,  t h i s  case must  be r e v e r s e d  f o r  a  new t r i a l .  



P O I N T  I V  

T H E  T R I A L  COURT ERRED I N  DENYING P E T I T I O N E R ' S  
MOTION FOR SEVERANCE. 

P e t i t i o n e r  w i l l  r e l y  o n  h i s  I n i t i a l  B r i e f  h e r e i n .  



POINT V 

THE TRIAL COURT ERRED IN DENYING PETITIONER A 
CONTINUANCE, THUS DENYING HIM THE EFFECTIVE 
ASSISTANCE OF COUNSEL. 

Petitioner will rely on his Initial Brief herein. 



POINT VI 

PETITIONER'S CONVICTION SHOULD BE REVERSED FOR 
A NEW TRIAL DUE TO THE HYPNOTIZING OF THE KEY 
PROSECUTION WITNESS, PRIOR TO TRIAL. 

Petitioner will rely on his Initial Brief herein. 



CONCLUSION 

B a s e d  upon t h e  f o r e g o i n g  a r g u m e n t s  a n d  t h e  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  

r e v e r s e  t h e  j u d g m e n t  a n d  s e n t e n c e  o f  t h e  t r i a l  c o u r t  a n d  remand 

t h i s  c a u s e  w i t h  s u c h  d i r e c t i v e s  as  may b e  deemed a p p r o p r i a t e .  

R e s p e c t f u l l y  S u b m i t t e d ,  

RICHARD L. JORANDBY 
P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  o f  F l o r i d a  
The G o v e r n m e n t a l  C e n t e r  
3 0 1  N. O l i v e  Ave. - 9 t h  F l o o r  
West Pa lm B e a c h ,  F l o r i d a  3 3 4 0 1  
( 3 0 5 )  820-2150 

RICHARD B. G R ~ E N E  
A s s i s t a n t  P u b l i c  D e f e n d e r  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a c o p y  h e r e o f  h a s  b e e n  f u r n i s h e d  b y  

c o u r i e r  toLee R o s e n t h a l ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  111 G e o r g i a  

A v e n u e ,  E l i s h a  Newton Dimick  B u i l d i n g ,  West Pa lm B e a c h ,  F l o r i d a ,  

3 3 4 0 1  t h i s  27'day o f  November, 1 9 8 7 .  

Of c o u n s e l  
@ , Q P @ w  




