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STATEMENT OF THE CASE 

On A p r i l  26,  1985, t h e  responden t ,  James Leroy Henderson, 

w a s  charged by i n f o r m a t i o n  w i t h  t h e  crimes o f  second d e g r e e  

murder,  p o s s e s s i o n  of a f i r e a r m  i n  t h e  commission of  a f e l o n y ,  

and c a r r y i n g  a concea led  f i r e a r m  ( R  650-51).  A l l  t h r e e  c h a r g e s  

r e l a t e d  t o  t h e  s h o o t i n g  d e a t h  of  one Jimmy Lee Edwards. On A p r i l  

14-17, 1986, r e sponden t  was t r i e d  b e f o r e  a j u r y  on s a i d  

i n f o r m a t i o n  ( R  699-71).  

On A p r i l  1 7 ,  1986,  t h e  j u r y  found responden t  g u i l t y  a s  

charged ( R  700-01, 704-06) . The t r i a l  c o u r t  the reupon  

a d j u d i c a t e d  responden t  g u i l t y  ( R  707-09).  On May 30, 1986, t h e  

t r i a l  c o u r t  sen tenced  responden t  t o  seven teen  y e a r s  i n  p r i s o n  

fo l lowed  by f i v e  y e a r s  p r o b a t i o n  ( R  730-33, 7 3 5 ) .  An a p p e a l  t o  

t h e  F i f t h  D i s t r i c t  Court  o f  Appeals  fo l lowed.  

On A p r i l  9 ,  1987,  t h e  d i s t r i c t  c o u r t  r e v e r s e d  r e s p o n d e n t ' s  

murder and f i r e a r m  u s e  c o n v i c t i o n s ,  and a f  f irmed t h e  c o n c e a l e d  

weapon c o n v i c t i o n .  Henderson v.  S t a t e ,  507 So.2d 632 ( F l a .  5 t h  

DCA 1 9 8 7 ) .  P e t i t i o n e r  t h e n  sough t  t o  invoke t h e  d i s c r e t i o n a r y  

j u r i s i d c t i o n  o f  t h i s  c o u r t ,  on t h e  b a s i s  t h a t  t h e  d e c i s i o n  o f  t h e  

d i s t r i c t  c o u r t  c o n f l i c t e d  w i t h  p r i o r  d e c i s i o n s  o f  t h i s  c o u r t  on 

which t h e  d i s t r i c t  c o u r t  d e c i s i o n  was based.  This c o u r t  a c c e p t e d  

j u r i s d i c t i o n  on September 15 ,  1987. 



STATEMENT OF THE FACTS 

On t h e  evening of A p r i l  25, 1985, Respondent,  h i s  wife  Dina 

Henderson, and t h e i r  f r i e n d s  Johnny Eastham, C h r i s  Eastham and 

Rhonda Butcher d rove  t o  Orlando from t h e i r  hometown of  Sanford ( R  

451) .  The group w a s  t r a v e l l i n g  i n  Johnny Eastham's  customized 

Bronco t r u c k ,  which due t o  i t s  o v e r s i z e d  t i res ,  r i d e s  about  t h r e e  

f e e t  o f f  of  t h e  ground ( R  302) .  Respondent had i n  h i s  p o s s e s s i o n  

a .25 c a l i b e r  handgun ( R  450) .  The group drove t o  t h e  Tanger ine  

Bowl, which is a s tadium l o c a t e d  i n  a s e c t i o n  of  Orlando t h a t  is 

popula ted  p r i m a r i l y  by b l a c k s  ( R  451) .  The purpose  f o r  going t o  

t h e  T-Bowl w a s  so t h a t  respondent  cou ld  show Johnny Eastham, t h e  

d r i v e r  of t h e  Bronco, a s h o r t c u t  i n t o  t h e  s tadium f o r  f u t u r e  

a t t e n d a n c e  a t  tractor p u l l s  ( R  299).  

a P r i o r  t o  a r r i v i n g  a t  t h e  T-Bowl, respondent  had s h o t  a t  a 

s t r e e t l i g h t  ( R  397) .  While a t  t h e  T-Bowl o r  a s h o r t  d i s t a n c e  

from it ,  t h e  group i n  t h e  t r u c k  encountered Jimmy Lee Edwards, a 

b l a c k  man, who w a s  r i d i n g  a b i c y c l e  down t h e  s treet  w i th  a n  

eleven-year-old b lack g i r  1, P a t r i c i a  B r  i sbane ,  s e a t e d  on t h e  

hand l eba r s  ( R  2 7 ) .  The e v e n t s  t h a t  fol lowed are i n  c o n f l i c t .  

Th i s  being t h e  case, p e t i t i o n e r  w i l l  s h o r t l y  relate t h e  f a c t s  a s  

t hey  were t o l d  by and/or  about  each of  t h e  p a r t i c i p a n t s  i n  that 

e v e n i n g ' s  t r agedy .  For t h e  moment, it is enough t o  say  t h a t  

respondent  s h o t  and k i l l e d  Edwards, jumped back i n t o  t h e  t r u c k ,  

and r e t u r n e d  t o  Sanford wi th  h i s  buddies  ( R  30 ) .  

De t ec t i ve  John C h i s a r i  of  t h e  Orlando P o l i c e  Department w a s  

t h e  l e a d  i n v e s t i g a t o r  i n  t h e  case. H e  t e s t i f i e d  a t  t r i a l  t h a t  

h i s  i n i t i a l  i n v e s t i g a t i o n  t u r n e d  up no l e a d s  a s  t o  t h e  i d e n t i t y  



of Edwards' k i l l e r  ( R  47-52). Four days a f t e r  the shooting, J i m  

Bishop of the department ' s Cr imeline unit informed Chisari that 

he had received information from an anonymous source regarding 

who participated in the shooting ( R  53). The source identified 

by name a l l  members in the truck ( R  54). Statements were 

obtained from a l l  of these witnesses ( R  54-61). Respondent gave 

a taped statement ( R  59-61, 165-171), which was introduced into 

evidence ( R  170-71). The conflicting facts  are as  follows: 

Jimmy Lee Edwards: 

Obviously Mr. Edwards was not available to  t e s t i fy ,  as he 

was shot in the heart by respondent that  night and died shortly 

thereafter .  However, a number of other witnesses t e s t i f i ed  as  to  

what Edwards did, what he saw, how he f e l t ,  and why he f e l t  that  

way. 

Dr. Thomas Hegert, an expert in pathology, was the medical 

examiner who performed the autopsy on Edwards ( R  114). Dr. 

Hegert found no evidence of powder tattooing or powder residue on 

Edwards' skin or sh i r t  t o  indicate close proximity of the muzzle 

of the gun t o  Edwards ( R  120, 123). Dr. Hegert also t e s t i f i ed  

that there was cocaine in Edwards' urine a t  the time of death, 

but that  without any information as t o  the condition of the 

blood, he would be unable t o  render an opinion as  t o  whether or 

not Edwards was under the influence of cocaine ( R  155 ) .  Jack 

Smith, the lab technician who performed the t e s t s  on Edwards' 

urine, t e s t i f i ed  that  in h i s  opinion Edwards was under the 

influence of cocaine when he died ( R  198). 

Dr. Daniel Goldwyn, a psychiatrist  called by the defense, 



t e s t i f i e d  regarding Edwards ' "cocaine intoxication". He had 

t e s t i f i e d  about cocaine intoxication a t  l eas t  two other times ( R  

262). He t e s t i f i e d  tha t  there are four c r i t e r i a  involved in 

determining cocaine intoxication,  and a t  l eas t  three variables in  

determining how long it l a s t s  ( R  242, 263-64). A diagnosis 

cannot be based on proof of only one c r i t e r ion  ( R  264). The fac t  

t ha t  Edwards had cocaine in h i s  urine s a t i s i f i e d  one of those 

c r i t e r i a  ( R  263). Goldwyn had never t reated or examined Edwards 

( R  264). He based h i s  opinion on the fact  t ha t  Edwards had 

cocaine in  h i s  urine, and on statements from defense witnesses 

about Edwards behavior ( R  269) . 
Donald Adams was the paramedic who was called t o  the scene 

( R  87).  He found Edwards laying face down, with one arm folded 

beneath him and one a t  h i s  side ( R  88) .  There was a knife laying 

on top of h i s  back, with the handle facing towards Edwards ' head, 

and the blade close t o  h i s  pocket ( R  89) .  

Pa t r ic ia  B r  isbane : 

M i s s  Brisbane is the eleven-year-old g i r l  who was seated on 

the handlebars of the bike Edwards was pedalling ( R  2 7 ) .  They 

were riding on the s ide  of the road ( R  32).  She t e s t i f i e d  tha t  

she and Edwards had ridden t o  a s tore ,  and a s  they were stepping 

up t o  the s tore ,  pet i t ioner  called them niggers ( R  2 7 ,  34) .  

Edwards called him a name back ( R  28). Respondent jumped off the 

back of the truck,  and asked Edwards i f  he wanted t o  f igh t  ( R  28- 

30, 41) .  Both men were in the middle of the road ( R  30). 

Brisbane s ta ted tha t  the truck ran Edwards off the road, and 

respondent got up on the truck ( R  37). Brisbane heard a lady in  



a t h e  t r u c k  t e l l  r e sponden t  "don ' t do it ,  " t h e n  B r  i s b a n e  stated "he  

d id  it anyway" ( R  3 8 ) .  Br i sbane  obse rved  t h e  t w o  men g o i n g  

around i n  a c i rc le ,  and responden t  j u s t  p u l l e d  o u t  a gun ( R  

336) .  Br i sbane  t e s t i f i e d  t h a t  Edwards d id  n o t  p u l l  a k n i f e ,  

a l t h o u g h  h e  was r e a c h i n g  back t h e r e  f o r  "something"  ( R  2 9 ) .  

Br i sbane  d id  not: see Edwards approach responden t  or t r y  t o  c u t  

him ( R  2 9 ) .  The t w o  men were never  closer t h a n  f o u r  f e e t  t o  each  

o t h e r  ( R  3 6 ) ,  and Br i sbane  was approx imate ly  f i f t e e n  f e e t  away ( R  

3 4 ) .  A f t e r  s h o o t i n g  Edwards, r e sponden t  jumped back i n  t h e  

t r u c k ,  t h e  t r u c k  d rove  o f f ,  and Br i sbane  r a n  home g o t  h e r  

mother.  They called t h e  p o l i c e ,  and went i n  s e a r c h  o f  Edwards ( R  

28-31). 

Johnny Eastham : 

• Eastham was d r i v i n g  t h e  t r u c k  t h a t  n i g h t  ( R  300-01).  I n  h i s  

i n i t i a l  s t a t e m e n t  t o  t h e  p o l i c e  s e v e r a l  d a y s  a f t e r  t h e  i n c i d e n t ,  

Eastham stated t h a t  when h e  s topped  t h e  t r u c k ,  t h e  b l a c k  boy w a s  

a good hundred f e e t  away, and a lso s topped  ( R  3 1 7 ) .  Respondent 

jumped o u t  of t h e  t r u c k ,  and t h e  b l a c k  boy s t a r t e d  walking toward 

responden t  ( R  317) . Respondent s t a r t e d  walking toward t h e  b l a c k  

boy,  t h e n  went back t o  t h e  t r u c k ,  r eached  i n  and grabbed a gun,  

p u t  it i n  h i s  back pocke t  and walked toward t h e  b l a c k  boy ( R  

3 1 7 ) .  Eastham stated t h a t  r e sponden t  c o u l d  have  g o t t e n  back i n  

t h e  t r u c k  a t  t h a t  p o i n t ,  b u t  i n s t e a d  h e  p u t  t h e  gun i n  h i s  back 

pocke t  ( R  3 1 9 ) .  I t  was a b l a c k  boy, and h e  j u s t  wanted t o  f i g h t  

him ( R  3 2 0 ) .  When t h e  b l a c k  boy swung, r e sponden t  r eached  f o r  

h i s  back pocke t  and g o t  t h e  gun o u t  ( R  327 ) . Respondent d id  n o t  

g o  p a s t  h i s  w a i s t  and d id  n o t  have  a chance  t o  aim ( R  3 2 7 ) .  



Eastham never  t o l d  t h e  p o l i c e  t h a t  Edwards was making remarks 

about  t h e  women i n  t h e  t r u c k  ( R  3 1 5 ) .  A t  t r i a l ,  Eastham 

t e s t i f i e d  t h a t  eve ry th ing  i n  h i s  s t a t e m e n t  was wrong ( R  320 ) .  

A t  h i s  d e p o s i t i o n  i n  August,  1985, Eastham s t a t e d  t h a t  h e  

knew respondent  was c a r r y i n g  a  gun, and h e  had s h o t  o u t  a  s t ree t  

l i g h t  when t h e y  were d r i v i n g  around p r i o r  t o  t h e  i n c i d e n t  ( R  321, 

326 ) .  Eastham aga in  s t a t e d  t h a t  r esponden t  cou ld  have  j u s t  

g o t t e n  back i n  t h e  t r u c k  ( R  322 ) .  Eastham had s een  a  " s i m i l a r "  

i n c i d e n t  r e p o r t e d  on t h e  news t h e  n i g h t  a f t e r  t h e  i n s t a n t  

i n c i d e n t  occu r r ed  ( R  332 ) .  

A t  t r i a l  Eastham t e s t i f i e d  t h a t  h i s  group was s i t t i n g  and 

t a l k i n g  i n  t h e  t r u c k  nea r  t h e  p a r k i n g  a r e a  a t  t h e  T-Bowl ( R  300- 

0 1 ) .  M r .  Edwards ( t h e  "b lack  boy")  and t h e  l i t t l e  g i r l  

(B r i sbane )  rode  i n  f r o n t  o f  them on t h e  s idewalk  ( R  301 ) .  

Edwards s a i d  something abou t  t h e  h e a d l i g h t s  and something abou t  

t h e  g i r l s  i n  t h e  t r u c k  ( R  302 ) .  The t r u c k  p u l l e d  o u t  and 

proceeded down t h e  road ( R  302 ) .  The t r u c k  passed  t h e  b i c y c l e ,  

and t h e  b i c y c l e  proceeded down t h e  s idewalk  i n  t h e  same 

d i r e c t i o n ,  wi th  Edwards h o l l e r i n g  t h e  e n t i r e  t i m e  ( R  3 0 3 ) .  A t  

some p o i n t ,  r e sponden t  s a i d  something t o  Edwards ( R  3 0 3 ) .  

The t r u c k  t h e n  p u l l e d  up t o  a  s tore,  which was c l o s e d ,  so 

Eastham t u r n e d  t h e  t r u c k  around and p u l l e d  back o u t  o n t o  t h e  same 

s treet  ( R  304) .  Edwards had g o t t e n  o f f  of h i s  b i k e ,  and was 

s t i l l  h o l l e r i n g  ( R  304) .  Edwards was walking towards  t h e  t r u c k ,  

which was moving away from him ( R  3 0 5 ) .  Eastham s topped  t h e  

t r u c k  and respondent  g o t  o u t  ( R  305) .  Eastham s o r t  o f  "cocked my 

t r u c k  around l i k e  t h i s "  ( R  3 0 5 ) .  The t r u c k  was 50-75 f e e t  away 



a ( R  3 0 7 ) .  Respondent was ca lmly  walking toward Edwards, and 

b e f o r e  Respondent g o t  f o u r  or f i v e  f e e t  i n  f r o n t  Edwards, Edwards 

p u l l e d  a k n i f e  from "beh ind  h i s  back l e g "  ( R  3 0 5 ) .  

Edwards swung t h e  k n i f e  a t  r e s p o n d e n t ,  and responden t  ducked 

( R  3 0 6 ) .  Edwards " s t a y e d  on"  responden t  ( R  3 0 6 ) .  Edwards was 

swinging t h e  k n i f e  and responden t  was back ing  up  t h e  e n t i r e  t i m e  

( R  306-07, 3 2 4 ) .  Edwards backed responden t  from t h e  r i g h t  s i d e  

t o  t h e  l e f t  s i d e  o f  t h e  road  ( R  3 0 7 ) .  They were moving toward 

t h e  t r u c k  ( R  3 0 7 ) .  Respondent c o u l d  n o t  t u r n  h i s  back t h e  e n t i r e  

t i m e  ( R  307, 323, 324) . 
Eastham moved t h e  t r u c k  u n t i l  h e  g o t  t o  them, and s topped  (R 

3 0 8 ) .  Edwards was d i r e c t l y  i n  f r o n t  o f  t h e  t r u c k ,  abou t  one f o o t  

away ( R  308, 3 4 5 ) .  Respondent was on t h e  p a s s e n g e r  s i d e  

a t t e m p t i n g  t o  g e t  back i n  t h e  t r u c k  ( R  3 0 8 ) .  Eastham b e l i e v e d  h e  

h e a r d  a warning a b o u t  t h e  gun ( R  3 0 9 ) .  Edwards came around t h e  

f r o n t  o f  t h e  t r u c k  and lunged a t  r e s p o n d e n t ,  and t h e  g u n f i r e  went 

o f f  ( R  3 0 8 ) .  

Due t o  t h e  h e i g h t  of  t h e  t r u c k ,  Eastham d i d  n o t  see t h e  gun,  

r e sponden t  ' s arm or responden t  ' s w a i s t  ( R  328-29) . Ea s tham 

assumed t h e  gun came from r e s p o n d e n t ' s  w a i s t  because  h e  had a 

h o l s t e r  ( R  3 2 9 ) .  I t  was " j u s t  i m a g i n a t i o n "  ( R  3 3 1 ) .  A f t e r  t h e  

s h o o t i n g ,  everyone headed back home t o  S a n f o r d ,  and n o t  a word 

was spoken t h e  e n t i r e  way ( R  3 3 3 ) .  Eastham r e a d  abou t  t h e  

i n c i d e n t  a f t e r  g i v i n g  h i s  s t a t e m e n t  t o  t h e  p o l i c e  ( R  3 1 1 ) .  I f  h e  

had known Edwards was s h o t ,  h e  would have  c a l l e d  t h e  p o l i c e  ( R  



Dina Henderson 

Dina Henderson is r e sponden t ' s  w i f e ,  and she  was s e a t e d  i n  

t h e  middle o f  t h e  back s e a t  ( R  300-01). Henderson t e s t i f i e d  t h a t  

Edwards w a s  walking down t h e  street and s a i d  something t o  them ( R  

350) .  She then  s t a t e d  t h a t  Edwards was r i d i n g  a b i k e  and s a i d  

something she  could  no t  make o u t  ( R  350) .  Edwards walked a c r o s s  

t h e  street t o  where t h e  t r u c k  was, and respondent  g o t  o u t  of t h e  

t ruck  t o  f i n d  ou t  what Edwards' problem was ( R  351) .  She d i d  n o t  

see t h e  k n i f e  u n t i l  Edwards had respondent  backed up a g a i n s t  t h e  

t ruck  ( R  352) .  

Eastham w a s  moving t h e  t ruck  forward because respondent was 

running from Edwards, and Edwards was r i g h t  on h i s  h e e l s  ( R  366, 

368) .  Edwards had respondent  backed up a g a i n s t  t h e  t ruck  ( R  352, 

353, 366) .  Respondent w a s  on t h e  passenger  s i d e  of  t h e  t r u c k ,  

wi th  h i s  back t o  t h e  t r u c k ,  and had one hand i n  t h e  a i r  and was 

a sk ing  Edwards what w a s  t h e  problem ( R  353, 366) .  Respondent 

t o l d  Edwards t h a t  h e  d i d  no t  have a problem with  him, and a l s o  

t h a t  h e  had a gun ( R  353 ) .  Edwards swung t h e  k n i f e  a t  

r e s p o n d e n t ' s  neck l e v e l ,  respondent  ducked, and Henderson heard a 

s h o t  ( R  353, 367) .  

Henderson a l s o  t e s t i f i e d  t h a t  she  never s a i d  anything t o  

respondent  whi le  h e  w a s  c o n f r o n t i n g  Edwards, t h a t  respondent  

never came back t o  t h e  t r u c k  t o  r e t r i e v e  any th ing ,  t h a t  she  never 

saw o r  hea rd  any p u b l i c i t y  on t h e  i n c i d e n t ,  and t h a t  respondent  

s t a t e d  h e  d i d  no t  t h i n k  h e  had s h o t  Edwards ( R  356, 357 ) .  

I n  h e r  s t a t emen t  t o  t h e  p o l i c e  s e v e r a l  days  a f t e r  t h e  

i n c i d e n t ,  Henderson s t a t e d  t h a t  a f t e r  respondent  got  back i n  t h e  



t ruck he s a i d  he shot  t h e  man ( R  361-62). 

Chris  Eastham: 

Chris Eastham is Johnny Eastham's younger b ro the r ,  and he 

was s i t t i n g  i n  the  f r o n t  passenger s e a t  ( R  300-301). Eastham 

t e s t i f i e d  t h a t  Edwards had crossed in  f r o n t  of them and s a i d  

something about the  head l igh t s  being i n  h i s  face ( R  373).  

Respondent then stood up and asked Edwards i f  the  l i t t l e  g i r l ' s  

mom knew where she was ( R  374). Edwards l e f t ,  and they drove by 

him again ,  a t  which time Edwards s a i d  something about t h e  g i r l s  

in  the  t ruck  ( R  374). Respondent d i d  not say anything, and 

jumped out of the  t ruck ( R  375, 383).  Respondent was s tanding 

t h e r e  and Edwards, who had jumped o f f  h i s  b ike ,  began walking 

toward him ( R  376). Johnny Eastham s a i d  t h a t  Edwards had a  kn i fe  

• ( R  376). The witness  r e a l l y  d i d  not  remember what happened a f t e r  

t h a t ,  because he was i n  t h e  t ruck  covered up ( R  379) .  There was 

no conversation on t h e  way home ( R  379). 

Eastham t e s t i f i e d  he never saw any media coverage of the  

inc ident  ( R  380). He would have c a l l e d  t h e  p o l i c e  i f  he had 

known Edwards had been shot  ( R  380).  

In  both h i s  statement seve ra l  days a f t e r  t h e  inc ident  and 

h i s  depos i t ion  s e v e r a l  months a f t e r  the  inc ident  Eastham s t a t e d  

t h a t  respondent had s a i d ,  "Stop t h e  t ruck .  I ' m  f i x i n g  t o  kick 

h i s  b u t t .  " ( R  384-85). 

Rhonda Butcher: 

Butcher was Johnny Eastham's g i r l f r i e n d ,  and she was s i t t i n g  

i n  the  back s e a t  on the  passenger s i d e  of the  t ruck  ( R  393). 

Butcher t e s t i f i e d  t h a t  they were d r iv ing  down the  road and t h e  



bicycle  pul led  up beside them on the  sidewalk ( R  397).  A s  

Edwards was r i d i n g  next t o  them, he asked i f  t h e  men were having 

t r o u b l e  with t h e i r  women ( R  398) .  Respondent sa id  t o  Eastham, 

"Have you ever seen m e  f i g h t  before? I ' m  going t o  g e t  out and 

f i g h t  him. L e t  m e  ou t .  " ( R  399, 412) . The t ruck  stopped, and 

respondent got  out ( R  400).  Butcher thought respondent was 

carrying t h e  gun with him i n  t h e  h o l s t e r  ( R  400).  

Edwards got  off  the  b ike  and threw it t o  t h e  ground and 

stood a t  the  edge ( R  401).  Respondent had got ten  out  of the  

t ruck before  Edwards s t a r t e d  approaching ( R  411) .  Edwards was 

s i t t i n g  the re  saying "come on, come on." ( R  411) .  Edwards 

reached for  h i s  pant l eg  and s t a r t e d  walking toward respondent 

" p r e t t y  f a s t "  ( R  401) . Respondent s t a r t e d  backing away, saying • t h a t  he had a  gun ( R  401).  Edwards kept  coming, and Butcher saw 

a shiny r e f l e c t i o n  t h a t  looked l i k e  a  k n i f e ,  which Edwards kept 

s l a sh ing  a t  respondent ( R  401).  Respondent kept backing up, 

saying h e  had a  gun ( R  401) .  Respondent warned Edwards about t h e  

gun f i v e  o r  s i x  times ( R  402).  

The truck turned around ( R  402).  Edwards and respondent 

were i n  the  street,  a f t e r  they had backed up t o  and from each 

o the r  ( R  402).  The t ruck separated them, and Edwards came toward 

respondent, and respondent shot  him ( R  402).  The two were about 

arm's  length a p a r t ,  and Edwards was stabbing down in  a  s lash ing  

motion and respondent was backing up a s  t h e  shot  was f i r e d  ( R  

403 ) . Butcher d id  not see t h e  shot  ( R  403 ) . 

a Butcher a l s o  test i f  ied  t h a t  when respondent hopped ou t ,  he 

had both hands free,  and when he  saw Edwards grab f o r  a  k n i f e ,  he  



a s t a r t e d  backing up ( R  410 ) .  The p rosecu to r  t hen  asked "and t h e n  

he  [ respondent]  g o t  t h e  gun and t hen  approached a t  t h e  same t i m e  

t h e  t r u c k  w a s  i n  between t h e  defendan t  and t h e  v i c t im?"  ( R  

410 ) .  Butcher r e p l i e d  "Yes m a ' a m .  I t  w a s  a t  t h e  very  beg inn ing ,  

t h e  t r u c k  w a s  t o  t h e  r i g h t  of - of t o  Jimmy" ( R  410 ) .  

I n  h e r  s t a t emen t  t o  t h e  p o l i c e ,  Butcher had s a i d  t h a t  

respondent  was i n  t h e  middle of t h e  road ,  and Edwards took o u t  a 

k n i f e  and swiped down. Respondent backed up and ob t a ined  a gun, 

and t o l d  Edwards t o  p u t  t h e  k n i f e  down ( R  408) .  Respondent s a i d  

" l e t ' s  f i g h t  f a i r  because  I have a gun" ( R  408 ) .  

Butcher t e s t i f i e d  t h a t  respondent  d i d  no t  know i f  h e  had 

s h o t  Edwards, and t hey  were s p e c u l a t i n g  about  it on t h e  way home 

( R  404) .  Johnny Eastham heard  about  t h e  i n c i d e n t  on t h e  news and 

• t o l d  h e r  about  it ( R  405 ) .  

Respondent 

Respondent t e s t i f i e d  t h a t  t h e  t r u c k  w a s  i n  t h e  park ing  l o t  

a t  t h e  T-Bowl when t h e  b i k e  rode i n  f r o n t  of them ( R  452 ) .  

Edwards and Br i sbane  were both  o f f  t h e  b i k e ,  and Edwards s a i d  

something t o  t h e  peop l e  i n  t h e  t r u c k  ( R  453) .  The t r u c k  d rove  

o f f ,  and respondent  asked Edwards i f  t h e  l i t t l e  g i r l ' s  m a m a  knew 

where she  w a s  ( R  453) .  Edwards w a s  r i d i n g  b e s i d e  t h e  t r u c k  

y e l l i n g  t h i n g s  a t  t h e  g i r l s  i n  t h e  t r u c k ,  t hen  h e  was chas ing  t h e  

t r u c k  making g e s t u r e s  and s t i l l  y e l l i n g  ( R  455 ) .  Respondent 

b e l i e v e d  t h a t  Johnny Eastham wanted t o  "meet" wi th  Edwards ( R  

455) .  I n i t i a l l y  respondent  t o l d  Eastham j u s t  t o  l e a v e ,  beause  

they d i d  n o t  "need t h i s "  ( R  4 5 5 ) ,  b u t  t hen  h e  t o l d  Johnny t o  go 

ahead and s t o p  t h e  t r u c k  and h e  would t a k e  c a r e  of  it ( R  455 ) .  



Respondent cl imbed over  t h e  s i d e  o f  t h e  t r u c k ,  and s t ayed  a t  

t h e  s i d e  of t h e  t r u c k  ( R  455-56). Edwards g o t  o f f  t h e  b i k e ,  and 

l e f t  Br isbane t h e r e  ho ld ing  it ( R  456) .  They were about  75 f e e t  

from t h e  t r u c k  ( R  456) .  Edwards s t a r t e d  toward respondent  a t  a 

f a s t  pace ,  and respondent  s topped maybe twelve  f e e t  from t h e  

t r u c k  ( R  456) . Respondent s a w  Edwards p u l l  something from h i s  

sock ( R  456) .  The t r u c k  was be ing  t u rned  around as h e  was 

p u l l i n g  t h e  k n i f e  o u t  of  h i s  sock ( R  471) .  Edwards had t o  p u l l  

h i s  p a n t s  way up ( R  456 ) .  H e  p u l l e d  it from h i s  l e f t  boot  o r  

sock,  p u t  it behind h i s  back and swi tched it t o  h i s  r i g h t  hand ( R  

456 ) .  Edwards was walking toward respondent ,  who f i g u r e d  h e  had 

a gun o r  k n i f e  ( R  456) .  Apparent ly  respondent  cou ld  n o t  q u i t e  

make ou t  what it w a s  when he  saw Edwards swi tch ing  hands  behind 

h i s  back.  Respondent took  a s t e p  back because  Edwards was go ing  

t o  lunge a t  him, and t h a t  was when t h e  f i r s t  swing came ( R  

457) .  Respondent was c a r r y i n g  t h e  gun on h i s  be l t ,  r i g h t  behind 

t h e  belt loop  ( R  457) . 
Respondent nex t  t e s t i f i e d  t h a t  h e  g o t  o u t  of t h e  t r unk  and 

asked Edwards what t h e  problem was ( R  458) .  Edwards swung the 

k n i f e ,  and respondent  t o l d  him t o  p u t  t h e  k n i f e  down because h e  

had a gun ( R  458) .  Respondent p u t  h i s  hand on t h e  gun, looked a t  

t h e  t r uck  and s t a r t e d  t o  run sideways ( R  458) .  Edwards moved 

w i th  him, and respondent  t u rned  i n  a f u l l  run toward t h e  t r u c k ,  

hoping Edwards would n o t  fo l low him ( R  458 ) .  The t r u c k  went p a s t  

respondent  and pushed Edwards up on t h e  c u r b  ( R  458) .  Respondent 

went from t h e  back of t h e  t r u c k  t o  t h e  r i g h t  r e a r  wheel ,  and saw 

Edwards coming around t h e  f r o n t  of  the hood w i th  the k n i f e  up ( R  



458) .  Respondent t o l d  Edwards t o  s top ,  because he had a gun ( R  

458).  Respondent put  h i s  hand on the  gun, unsnapped it and took 

i t  out  ( R  458) .  He t o l d  Edwards he was leaving,  and put  h i s  foo t  

up ( R  458).  Edwards took one b i g  s t e p  and swung t h e  k n i f e  down 

again ( R  458).  Respondent put h i s  foot  down, l e t  go of the  

t ruck ,  and f i r e d  t h e  gun ( R  458). 

Respondent t e s t i f i e d  t h a t  he warned Edwards about the  gun 

t h r e e  t imes ( R  459).  When Edwards swung t h e  k n i f e ,  respondent 

t o l d  him "Don't.  I have a gun back a t  the  t ruck"  ( R  459) .  

Respondent t o l d  him again,  and again before  he shot  him ( R  

459).  Edwards ac ted  l i k e  t h e  gun was not t h e r e  ( R  460) .  

Respondent next t e s t i f i e d  t h a t  when he  f i r s t  met Edwards, he 

put h i s  hand on the  gun ( R  460) . A s  respondent was running back 

• t o  the  t ruck,  he unsnapped the  gun and l e f t  it loose ( R  460).  

When respondent came back down from t h e  t ruck ,  he pul led  the  gun 

out ( R  460).  When Edwards saw t h e  gun, respondent had it 

sideways i n  h i s  hand ( R  460).  

Respondent next t e s t i f i e d  t h a t  he had run 50-75 f e e t ,  and 

was i n  the  process  of being backed up aga ins t  the  t ruck ( R  

461) .  When t h e  shot  was f i r e d ,  he  was pu l l ing  t h e  gun from h i s  

s i d e  ( R  461).  Respondent a l s o  s t a t e d  t h a t  Edwards had swung a t  

him twice,  i n  h i s  face and behind him ( R  462) .  Although 

respondent could not  see  him swinging, he could hear h i s  f e e t  ( R  

462) . 
Respondent t e s t i f i e d  t h a t  nobody i n  the  truck made any 

statements t o  him, and he d id  not make any t o  them ( R  466) .  * Respondenthadnotaimedthegun, a n d d i d n o t  k n o w h e h a d s h o t  



a Edwards ( R  477, 479) . Respondent dropped h i s  wife off a t  home, 

went fo r  a  r i d e ,  and threw t h e  gun i n  the  S t .  John 's  River ( R  

474).  Respondent read about an inc ident  " l i k e  ours"  in  t h e  paper 

( R  481). 

In h i s  i n i t i a l  statement t o  t h e  p o l i c e ,  respondent s t a t e d  he 

had the  gun i n  h i s  pocket when he got  out of t h e  t ruck  ( R  470).  

A t  t r i a l ,  respondent t e s t i f i e d  t h a t  t h a t  was a  l i e ,  but  he s a i d  

it t o  make it seem " l e s s  wrong" ( R  484).  Respondent a l s o  

t e s t i f i e d  t h a t  he had f i r e d  t h e  gun e a r l i e r  t h a t  n ight  t o  make 

su re  it worked ( R  465). Respondent claimed he  ac ted  i n  s e l f -  

defense . 



SUMMARY OF ARGUMENT 

The Fifth District Court of Appeals erred in reversing 

respondent's murder and firearm convictions. In reversing the 

convictions, the district court reweighed the evidence, and 

determined that the testimony of an eyewitness for the state that 

she "didn't see" was negative in character, and therefore 

insufficient to negate respondent's claim of self-defense. The 

decision of the district court conflicts with this court's 

decisions regarding negative versus positive testimony, which 

state that the weight to be given to such testimony is clearly an 

issue for the trier of fact. 

Even if the district court has not misinterpreted the prior 

decisions of this court, it definitely misapplied them. The 

district court, under the guise of a sufficiency of the evidence 

analysis, clearly reweighed the evidence. The district court 

examined the testimony of the state's witness out of context, and 

gave substantial weight to only one statement. It is not the 

duty of the appellate court to reweigh the evidence. The jury 

verdict in the instant case is supported by substantial competent 

evidence, so this court should quash the decision of the district 

court and reinstate the judgment and sentence of the trial court. 



POINT ON APPEAL 

THE FIFTH DISTRICT COURT OF APPEALS 
ERRED IN REVERSING RESPONDENT'S 
MURDER AND FIREARM USE CONVICTIONS 
BY REWEIGHING THE EVIDENCE AND 
DETERMINING THAT THE TESTIMONY GIVEN 
BY A STATE WITNESS WAS NEGATIVE AND 
THEREFORE INSUFFICIENT TO CRmTE A 
FACTUAL ISSUE IN THE FACE OF 
POSITIVE TESTIMONY GIVEN BY DEFENSE 
WITNESSES. 

On April 17, 1986, respondent was convicted of second-degree 

murder, use of a firearm in the commission of a felony, and 

carrying a concealed firearm. Respondent appealed his 

convictions to the Fifth District Court of Appeals. The district 

court determined that at one point in the confrontation the 

respondent and the victim had been separated, so the ultimate 

question was who renewed the confrontation. The district court, 

in reversing respondents convictions, held that the testimony of 

~atricia Brisbane, that she "didn't see" who renewed the 

confrontation, was negative in character and insufficient to 

negate respondent ' s theory of self-defense . 
The Fifth District Court of Appeals reversed respondent's 

murder and firearm use convictions based on this court ' s rulings 

in Tyus v. Appalachicola Northern Railroad Company, 130 So.2d 580 

(Fla. 1961) and Welfare v. Seaboard Coast Line Railroad Company, 

373 So.2d 886 (1979). Those cases involved the issue of the 

weight to be accorded "negative testimony" versus "positive 

testimony," specifically whether a witness' testimony that he did 

not hear a railroad whistle should have probative value on the 

a issue of whether the train whistle was sounded. This court 

concluded that the weight to be given to such testimony was 



clearly an issue for the trier of fact. 130 So.2d at 585; 373 

So.2d at 888. In its decision - sub judice, the district court 

clearly misinterpreted these cases. 

In its decision, the district court discussed the testimony 

of Patricia Brisbane at considerable length. It concluded that 

Miss Brisbane's testimony was "negative" in character, and that 

the record did not demonstrate whether she sufficiently observed 

the events leading up to the death of Jimmy Edwards. Relying on 

this court's decisions in Tyus, supra and Welfare, supra the 

district court below ruled: 

Such negative testimony as that 
given by Brisbane has consistently 
been held insufficient to create a 
factual issue in the face of 
positive testimony. 

e Henderson v. State, 507 So.2d 632 (Fla. 5th DCA 1987). 

Petitioner submits that the district court may not rely on the 

"negative testimony v. positive testimony" distinction, since the 

Tyus and Welfare decisions expressly hold that this distinction 

is one of evidentiary weight. This point is clearly demonstrated 

in the both cases. 

In TYUS, this court began its analysis of the issue by 

recognizing that it had never stated, nor had it ever inferred 

such a rule that negative testimony will not make an issue in the 

face of positive testimony. The court stated that its prior 

conclusion on the issue, with reference to the relative weight 

that should be given to negative and positive testimony, was 

... when negative testimony is relied 
upon to contradict positive 
evidence, it should appear that the 
negative statements were made by 



persons whose attention was directed 
to the fact that they were looking, 
watching and listening for the 
fact. Not only that the opportunity 
for observing the fact existed, but 
that their attention was directed to 
the fact. 

Id. at 584, citing Powell v. Gray, 146 Fla. 334, 200 So. 855 

(1941). The court then ruled that if a jury decides that the 

witness' attention was actually directed to the situation he 

later testifies about, regardless of the reasons therefor, the 

jury may consider the negative testimony and accord to it the 

weight it deems proper. Id. at 585. - 
It is clear in the instant case that the jury considered all 

of Brisbane's testimony and concluded that her statement "I 

didn't see it" referred to the events as described by the 

respondent and his defense witnesses. As the dissenting opinion 

so aptly states 

. . .the majority opinion denies the 
jury the right to totally disregard 
such testimony [by defense 
witnesses] and thus rely solely on 
the testimony of Miss Brisbane. It 
is clear from the jury's verdict 
that they regarded the testimony of 
the defense witnesses as contrived 
and incredible rather than 
"positive" as found by the majority 
opinion. 

Henderson, 507 So.2d at 637 (Harris, C.M., Associate Judge, 

dissenting). 

In the district court case in Welfare, the First District 

Court of Appeal reviewed the evidence and characterized the 

relevant testimony as either positive or negative. Seaboard 

@ Coast Line Railroad Company v. Welfare, 350 So.2d 476 (Fla. 1st 



a DCA 1977). The court stated that the testimony of the witnesses 

who testified that they did not hear the train whistle was 

"negative", and had to be discarded because it could not stand 

against the "positive" testimony of witnesses who stated that the 

train whistle was constantly blowing. - Id. at 478 . The reason 

the court gave for this holding was that the "negative" testimony 

did not af firmatively show that those witnesses' attention was 

directed to the fact of whether or not the whistle was blowing. 

Id. 

However, in Welfare, supra, at 373 So.2d 888-89, this Court 

criticized the district court for its review of the evidence. 

This court pointed out several incontrovertible premises of law 

which were relevant to the case. One was that it is not an 

appellate court ' s function to reevaluate the evidence and 

substitute its judgment for that of the jury. Another was that 

if there is any competent evidence to support the verdict, that 

verdict must be sustained regardless of the district court's 

opinion as to its appropriateness. This court then concluded 

that there was some competent evidence to support the jury 

verdict, albeit "negative" in nature, and quashed the decision of 

the district court. Id. at 889. 

In its decision herein, the Fifth District Court of Appeal 

has made the same mistake criticized in Welfare, supra. It 

concentrated on one statement by Brisbane, "I didn't see," just 

as the Welfare district court did with the statements " I did not 

hear," and determined that such testimony did not affirmatively 

show that her attention was directed to the confrontation. The 



decision sub judice should likewise be quashed. As the Tyus 

court recognized, if testimony to the effect that an event did 

not happen was regarded as wholly without probative value, a 

party would frequently be left with no means of proving its 

case. - Id at 584. Such a result is not reasonable nor logical. 

Since the Tyus and Welfare decisions indicate that the 

"negative testimony v. positive testimony" distinction is a 

matter of evidentiary weight to be resolved by the jury, it is 

likewise clear that the district court below could not reconsider 

the sufficiency of Brisbanels testimony on this basis. In its 

decision sub judice the district court has plainly reweighed the 

evidence contrary to Tibbs v. State, 397 So.2d 1120 (Fla. 1982). 

Even if the district court below has not misinterpreted the 

Tyus and Welfare decisions, that court has definitely misapplied 

them. Assuming that the district court can review "negative 

testimony v. positive testimony" in the guise of the legal 

sufficiency of the evidence, the district court overlooked the 

fact that there was substantial evidence to show that Brisbane 

had the ability to observe the confrontation and that her 

attention was directed at it. In doing this, the court clearly 

weighed the evidence rather than examining the sufficiency of the 

evidence. The TYUS, supra court provided the means for analyzing 

this issue, as it was reconsidering the merits of that case. 

The first thing the Tyus court stated was that the witness1 

testimony should not be taken and considered out of context, but 

a rather it should be studied in light of all of the relevant 

testimony given on the issue. - Id at 585. As already stated, the 



d i s t r i c t  court concentrated on only one statement of Brisbane ' s ,  

" I d idn ' t  see," to  reach i t s  decision. The d i s t r i c t  court d id  

not even recognize the word before th i s  statement, which, i n  

response t o  the question "Did he (the victim) ever approach the 

white man?" was "No.". The d i s t r i c t  court then faulted the 

prosecutor for fai l ing to  ascertain by further questioning 

whether "I d i d n ' t  see" referred to  the fact that Brisbane's view 

was blocked by the Bronco, or that she had already turned to  f l ee  

home, or that she positively saw that Edwards made no aggressive 

move toward respondent. 

A review of a l l  Brisbanes's testimony reveals that she had a 

clear view of a l l  the events, she d i d  not "flee" u n t i l  a f t e r  

Edwards had been shot, and her attention was directed to  the fac t  

that Edwards made no aggressive move with a knife toward 

respondent. Even Johnny Eastham, one of the defense witnesses, 

t e s t i f i ed  that Brisbane's view of the events was never 

obstructed. I t  was therfore not necessary to question her any 

further regarding these events. Even the brief portion of 

Brisbane's testimony quoted by the d i s t r i c t  court evidences th i s ,  

and evidences it by way of "positve testimony." Miss Brisbane 

tes t i f i ed  that she saw the respondent go up on the truck, she 

heard one of the women i n  the truck say to  respondent "don't do 

i t , "  she saw respondent jump back off the truck, she saw 

respondent reach from the back of h i s  pants, pull  out h i s  gun, 

shoot Jimmy Lee Edwards, and jump back i n  the truck and leave. 

Although Brisbane saw Edwards "reaching back there for 

something," she never saw him pull a knife. 507 So.Zd a t  634. 



Y e t  the d i s t r i c t  c o u r t  ignored  a l l  of th i s  " p o s i t i v e  t e s t i m o n y , "  

and based i t s  d e c i s i o n  on the weight  o f  one " n e g a t i v e "  s t a t e m e n t  

by Br isbane.  

Once it is determined t h a t  a  w i t n e s s '  a t t e n t i o n  is d i r e c t e d  

toward the f a c t  about  which he is t e s t i f y i n g ,  it is  t h e n  f o r  the 

ju ry  and n o t  the a p p e l l a t e  c o u r t  t o  decide the v e r i t y  of  such 

t es t imony .  Tyus, sup ra  a t  585. By the v e r d i c t  i n  the i n s t a n t  

c a s e ,  it is obvious  t h a t  the j u ry  determined t h a t  B r i s b a n e ' s  

a t t e n t i o n  was focused on the e v e n t s ,  and t h a t  " I  d i d n ' t  s e e "  was 

o n l y  n e g a t i v e  " i n  e f f e c t " ,  and a s  p o s i t i v e  upon the p o i n t  a t  

i s s u e  a s  any t es t imony  of  the de f ense  w i t n e s s e s .  - Id. a t  586. 

The r eco rd  c l e a r l y  demons t ra tes  t h a t  a t  the r e l e v e n t  t i m e s  

Br i sbane  w a s  able t o  obse rve  the respondent  as he s t a r t e d  a f i g h t  

w i t h  Jimmy Edwards and s h o t  h i m .  

I t  is a l s o  i n t e r e s t i n g  t o  n o t e  t h a t  n o t  o n l y  d i d  the 

d i s t r i c t  c o u r t  reweigh the ev idence ,  it a l s o  drew i n f e r e n c e s  from 

the ev idence .  The c o u r t  de termined t h a t  there w a s  no way de f ense  

w i t n e s s e s  cou ld  have  known abou t  the k n i f e  when their  s t a t e m e n t s  

were t aken  s e v e r a l  days  a f t e r  the i n c i d e n t  i f  Edwards had n o t  

produced the k n i f e  d u r i n g  the c o n f r o n t a t i o n .  Th i s  i n f e r e n c e  by 

the dis t r ic t  c o u r t  ove r looks  the f a c t  that  the de ta i l s  of the 

murder were h i g h l y  p u b l i c i z e d  both i n  the newspaper and on 

t e l e v i s i o n ,  and v i r t u a l l y  a l l  of  the de f ense  w i t n e s s e s  admitted 

a t  one t i m e  o r  ano the r  ( s t a t e m e n t s ,  d e p o s i t i o n s ,  o r  w i t n e s s  

s t a n d )  t h a t  t hey  were aware of the p u b l i c i t y  p r i o r  t o  their 

i n i t i a l  s t a t e m e n t s .  I n  any e v e n t ,  it is  a  f u n c t i o n  of  the j u ry ,  

and no t  the a p p e l l a t e  c o u r t  t o  b e l i e v e  o r  d i s b e l i e v e  the 



t e s t imony ,  weigh the ev idence  and draw i n f e r e n c e s  therefrom.  

The d i s t r i c t  c o u r t  a l s o  concluded t h a t  there w a s  un re fu t ed  

ev idence  t h a t  u r i n e  tests on Edwards showed "coca ine  

i n t o x i c a t i o n "  a t  the t i m e  of d e a t h ,  which accounted f o r  h i s  s ense  

of  i n v u l n e r a b i l i t y ,  accord ing  t o  p s y c h i a t r i c  tes t imony . 
Henderson, supra  a t  6 3 6 .  The medical  examiner who performed the 

au topsy  on M r .  Edwards t e s t i f i e d  t h a t  wi thout  any in format ion  a s  

t o  the c o n d i t i o n  o f  the blood,  he would be unab le  t o  r ende r  an  

op in ion  a s  t o  whether o r  n o t  Edwards was under the i n f l u e n c e  of 

coca ine  ( R  1 5 5 ) .  D r .  Danie l  Goldwyn, the p s y c h i a t r i s t  who 

t e s t i f i e d ,  s t a t e d  t h a t  there a r e  fou r  c r i t e r i a  involved i n  

de te rmin ing  the e x i s t e n c e  of  coca ine  i n t o x i c a t i o n ,  and three 

v a r i a b l e s  i n  determining how long it l a s t s .  The f a c t  t h a t  

e Edwards had coca ine  i n  h i s  u r i n e  s a t i s f i e d  o n l y  one of t h o s e  

c r i t e r i a .  D r .  Goldwyn based h i s  op in ion  a s  t o  Edward's coca ine  

i n t o x i c a t i o n  on t h a t ,  and s t a t e m e n t s  provided by the de fense  

a t t o r n e y .  A l a b  t e c h n i c i a n  a l s o  t e s t i f i e d  t h a t  i n  h i s  op in ion  

Edwards was under the i n f l u e n c e  of coca ine .  P e t i t i o n e r  

r e s p e c t f u l l y  submi t s  t h a t  th i s  is h a r d l y  un re fu t ed  ev idence  t h a t  

Edwards f e l t  i n v u l n e r a b l e  due t o  coca ine  i n t o x i c a t i o n .  

Although the burden of  d i sp rov ing  s e l f  -defense is undeniably  

on the s t a t e  a t  t r i a l ,  a p p e l l a t e  review of t h i s  i s s u e  is e n t i r e l y  

ano the r  ma t t e r .  I n  a c a s e  such a s  th i s  where the s t a t e  p r e v a i l s  

over  a  c l a i m  of s e l f - d e f e n s e  and o b t a i n s  a murder c o n v i c t i o n ,  the 

s t anda rd  of a p p e l l a t e  review of e v i d e n t  i a r y  s u f f i c i e n c y  is the 

same a s  i n  a l l  o t h e r  c a se s .  A c o n v i c t i o n  w i l l  n o t  be ove r tu rned  

i f  it is suppor ted  by s u b s t a n t i a l  competent evidence.  Tibbs ,  



a sup ra .  I t  i s  no t  the d u t y  of an  a p p e l l a t e  c o u r t  t o  reweigh the 

ev idence ,  b u t  o n l y  t o  judge i t s  l e g a l  s u f f i c i e n c y .  - Id .  I n  

examining the l e g a l  s u f f i c i e n c y  of  the ev idence ,  the a p p e l l a t e  

c o u r t  is n o t  governed by the f a c t s  as p r e s e n t e d  i n  a d e f e n d a n t ' s  

claim of  s e l f -de fense .  Fowler v. S t a t e ,  492 So.2d 1344  l la. 1st 

DCA 1986) .  Rather, a l l  f a c t s  must be viewed i n  the l i g h t  most 

f a v o r a b l e  t o  the v e r d i c t .  A l l  c o n f l i c t s  i n  the ev idence ,  

i n c l u d i n g  i s s u e s  of  c r e d i b i l i t y ,  must be r e so lved  i n  f avo r  o f  the 

v e r d i c t ;  as w e l l ,  a l l  r ea sonab l e  i n f e r e n c e s  from the evidence 

must be made i n  f avo r  o f  the v e r d i c t .  Tibbs, sup ra .  

Patricia Brisbane ' s  tes t imony is d i r e c t  evidence of  the 

crime. I t  was n o t ,  however, the o n l y  evidence.  H e r  v e r s i o n  of 

the i n c i d e n t  was co r robo ra t ed  by the p h y s i c a l  evidence and 

• t e s t imony  of  the medical  examiner,  D r .  Thomas Heger t .  Heger t ,  a n  

e x p e r t  i n  pa tho logy ,  t e s t i f i e d  that  n e i t h e r  the body of the 

deceased nor  h i s  c l o t h i n g  r evea l ed  any ev idence  o f  gunpowder or 

t a t t o o i n g .  The r ea sonab l e  i n f e r e n c e  from t h i s  evidence is that  

the deceased never approached the a p p e l l a n t ,  and t h e r e f o r e  never 

c o n s t i t u t e d  a threat t o  the a p p e l l a n t .  The a p p e l l a n t ' s  claim of  

s e l f - d e f e n s e  w a s  n o t  on ly  d e f e a t e d  by the tes t imony  of  Pa t r ic ia  

Br i sbane ,  it w a s  d i a m e t r i c a l l y  opposed t o  the uncont rover ted  

p h y s i c a l  evidence.  

There w a s  other, c i r c u m s t a n t i a l  ev idence  i n  t h i s  c a s e  which 

r i g h t f u l l y  d e f e a t s  the a p p e l l a n t ' s  claim of  s e l f -de fense .  The 

ev idence  p l a i n l y  i n d i c a t e d  that  the a p p e l l a n t  and h i s  f r i e n d s  had 

a d r i v e n  down from Sanford and had been caus ing  t r o u b l e ;  the 

a p p e l l a n t  had used the gun earlier t o  shoo t  o u t  street l i g h t s .  



There was a l s o  evidence t h a t  t h e  a p p e l l a n t  i n t ended  t o  cause  a 

f i g h t  b e f o r e  h e  g o t  o u t  of  t h e  t r u c k .  F i n a l l y ,  t h e  a p p e l l a n t ' s  

own admiss ion t h a t  h e  de s t royed  evidence by throwing h i s  gun i n  

t h e  S t .  Johns River is  c i r c u m s t a n t i a l  evidence t h a t  t h e  a p p e l l a n t  

knew h e  had e x e r c i s e d  unlawful  f o r c e  a g a i n s t  t h e  deceased.  The 

t o t a l i t y  o f  t h e  c r e d i b l e  evidence s u b s t a n t i a t e s  t h e  t h e o r y  of  t h e  

s t a t e ' s  case t h a t  t h e  a p p e l l a n t  was o u t  t o  cause  t r o u b l e  t h a t  

n i g h t .  

Th is  c o u r t ' s  d e c i s i o n s  i n  Tyus, sup ra  and Welfare ,  sup ra ,  do 

n o t  p rov ide  any excep t ion  t o  i t s  s t r ic t  r u l e  p r o h i b i t i n g  d i s t r i c t  

c o u r t s  from reweighing t h e  evidence on appea l .  The d i s t r i c t  

c o u r t  h a s  done s o  by i ts  d e c i s i o n  h e r e i n ,  and h a s  g r i e v o u s l y  

e r r e d  i n  r e v e r s i n g  a c o n v i c t i o n  f o r  second degree  murder. Th is  

c o u r t  should  quash t h e  d e c i s i o n  of  t h e  d i s t r i c t  c o u r t ,  and 

r e i n s t a t e  t h e  judgment and s en t ence  of  t h e  t r i a l  c o u r t .  



CONCLUSION 

Based on the arguments and authorities presented herein, 

petitioner respectfully prays this honorable court quash the 

decision of the District Court of Appeal of the State of Florida, 

Fifth District. 
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