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STATEMENT --- OF THE CASE 

Responden t  a c c e p t s  t h e  S t a t e m e n t  o f  t h e  C a s e  s e t  o u t  by 

P e t i t i o n e r  w i t h  t h e  f o l l o w i n g  a d d i t i o n :  

A M a n d a t e  was i s s u e d  b y  t h e  F i f t h  D i s t r i c t  C o u r t  o f  

A p p e a l  t o  t h e  C i r c u i t  C o u r t  o f  O r a n g e  C o u n t y ,  F l o r i d a .  T h a t  

M a n d a t e  was a c t e d  u p o n  b y  t h e  C i r c u i t  C o u r t  o f  O r a n g e  C o u n t y ,  

F l o r i d a  a n d  a J u d g m e n t  o f  A c q u i t t a l  w a s  g r a n t e d  a s  t o  t h e  

c h a r g e s  o f  S e c o n d  D e g r e e  M u r d e r  a n d  U s e  o f  a F i r e a r m  i n  t h e  

Commiss ion  o f  a Fe lony .  A t  no  time d i d  t h e  P e t i t i o n e r  move t o  

s t a y  t h e  i s s u a n c e  o f  t h e  Mandate ,  n o r  a p p e a l  t h e  a c t i o n s  o f  t h e  

C i r c u i t  C o u r t  i n  a c t i n g  upon s a i d  Mandate .  



STATEMENT -- OF TBE FACTS 

The Responden t  o b j e c t s  t o  t h e  P e t i t i o n e r ' s  S t a t e m e n t  o f  

t h e  F a c t s ,  i n  t h a t  o b v i o u s l y ,  t h e  P e t i t i o n e r  h a s  r e l a t e d  a 

S t a t e m e n t  o f  F a c t s  i n  a l i g h t  most f a v o r a b l e  t o  t h e  S t a t e ,  

l e a v i n g  o u t  c r u c i a l  a n d  m a t e r i a l  e l e m e n t s  w h i c h  were h i g h l y  

r e l e v a n t  t o  t h e  S t a t e m e n t  o f  F a c t s  c i t e d  b y  P e t i t i o n e r .  T h e  

R e s p o n d e n t  h a s  f i l e d  w i t h  h i s  b r i e f ,  a M o t i o n  t o  S t r i k e  

P e t i t i o n e r ' s  S t a t e m e n t  o f  F a c t s ,  and p r a y s  t h e  C o u r t  w i l l  o r d e r  

P e t i t i o n e r  t o  r e f i l e  a S t a t e m e n t  o f  F a c t s  w i t h  i t s  b r i e f ,  i n  

k e e p i n g  w i t h  F l o r i d a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e  a n d  t h e i r  

i n t e n t .  T h e  R e s p o n d e n t  w o u l d  a l s o  make a p a r t  h e r e o f  t h e  

M o t i o n  t o  S t r i k e  P e t i t i o n e r ' s  S t a t e m e n t  o f  F a c t s  f i l e d  

c o n t e m p o r a n e o u s l y  w i t h  t h i s  Answer B r i e f ,  which  shows  t h e  g r o s s  

e r r o r s  a n d  i n a c c u r a c i e s  b y  P e t i t i o n e r  a s  t o  t h e  f a c t s  o f  t h i s  

case. 

The  M o t i o n  t o  S t r i k e  P e t i t i o n e r ' s  S t a t e m e n t  o f  F a c t s  

s e t s  o u t  s e v e r a l  i n c o n s i s t e n c i e s  w i t h  t h e  e v i d e n c e  w h i c h  

P e t i t i o n e r  a l l e g e s  a s  f a c t  i n  t h e  case ,  a n d  w h i c h  f r o m  a r e v i e w  

o f  t h e  Reco rd ,  are c l e a r l y  i n a c c u r a t e .  

The Responden t  p r a y s  t h i s  C o u r t  a c c e p t  and r e a d  i n  p a r i  

ma te r i a  i t s  M o t i o n  t o  S t r i k e  P e t i t i o n e r ' s  S t a t e m e n t  o f  F a c t s  - 

when c o n s i d e r i n g  t h e  f a c t s  i n  t h i s  case. 



SUMMARY - OF ARGUMENT 

P e t i t i o n e r  a r g u e s  t h a t  t h e  F i f t h  D i s t r i c t  C o u r t  o f  

Appea l  m i s i n t e r p r e t e d  and/or  m i s a p p l i e d  t h i s  C o u r t ' s  h o l d i n g s  

r e g a r d i n g  " n e g a t i v e "  v e r s u s  " p o s i t i v e "  t e s t i m o n y .  

The F i f t h  D i s t r i c t  C o u r t  o f  Appea l  p r o p e r l y  i n t e r p r e t e d  

t h e  l a w  r e g a r d i n g  " n e g a t i v e n  v e r s u s  " p o s i t i v e "  t e s t i m o n y  a s  

r e q u i r i n g  t h e  t h r e s h o l d  e l e m e n t  o f  a  w i t n e s s  h a v i n g  t h e  

o p p o r t u n i t y  t o  o b s e r v e  and a c t u a l l y  o b s e r v i n g  t h e  f a c t  a t  i s s u e  

b e f o r e  a  " n e g a t i v e "  s t a t e m e n t  s u c h  a s ,  "1 d i d  n o t  s e e "  c a n  b e  

s u b m i t t e d  t o  a  j u r y  t o  be  weighed a g a i n s t  " p o s i t i v e "  t e s t i m o n y .  

The F i f t h  D i s t r i c t  C o u r t  o f  Appea l  p r o p e r l y  a p p l i e d  t h e  

t h r e s h o l d  e l e m e n t  i n  t h e  c a s e  a t  b a r  and  c o r r e c t l y  h e l d  t h a t  

t h e  S t a t e  o f  F l o r i d a  f a i l e d  t o  s a t i s f y  t h e  t h r e s h o l d  e l e m e n t ;  

and t h e r e f o r e ,  p r e s e n t e d  i n s u f f i c i e n t  e v i d e n c e  to d i s p r o v e  t h e  

c l a i m  o f  s e l f - d e f e n s e ,  and  t h e r e b y  i n s u f f i c i e n t  e v i d e n c e  t o  

p r o v e  g u i l t  beyond a  r e a s o n a b l e  d o u b t .  

S i n c e  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  p r o p e r l y  

i n t e r p r e t e d  a n d  a p p l i e d  t h e  l a w  a s  r e l a t e s  t o  " n e g a t i v e "  

t e s t i m o n y  v e r s u s  " p o s i t i v e n  t e s t i m o n y ,  i t s  d e c i s i o n  s h o u l d  be 

uphe ld .  



POINT - ON APPEAL 

THE FIFTH DISTRICT COURT OF APPEAL NEITHER 
MISINTERPRETED NOR MISAPPLIED THIS COURT'S 
HOLDINGS REGARDING 'NEGATIVE'  VERSUS 
' P O S I T I V E '  TESTIMONY A N D  WAS CORRECT I N  
REVERSING RESPONDENT'S CONVICTIONS. 

The P e t i t i o n e r  a p p e a l s  f rom t h e  F i f t h  D i s t r i c t  C o u r t  o f  

Appea l ' s  d e c i s i o n  i n  - Henderson - v. -I S t a t e  507 So.2d 632 (5 th  DCA 

1 9 8 7 ) ,  b a s e d  upon  a n  a l l e g e d  c o n f l i c t  w i t h  - W e l f a r e  - v. S e a b o a r d  

C o a s t  L i n e  Co. ,  3 7 3  S o . 2 d  8 8 6  ( F l a .  1 9 7 9 )  a n d  T y u s  v .  --- -- -- - - -  
A p a l a c h i c o l a  N o r t h e r n  R a i l r o a d  Company,  130 So.2d 580 ( F l a .  - - - --- 
1961) .  I n  i t s  b r i e f ,  P e t i t i o n e r  a r g u e s  t h a t  t h e  a p p e l l a t e  

court m i s i n t e r p r e t e d  and /o r  m i s a p p l i e d  t h i s  C o u r t ' s  h o l d i n g s  i n  

W e l f a r e  a n d  T y u s  r e g a r d i n g  t h e  i s s u e  o f  " n e g a t i v e "  v e r s u s  - - 

" p o s i t i v e "  t e s t i m o n y .  

I n  ------ H e n d e r s o n  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  

r e v e r s e d  t h e  Responden t ' s  c o n v i c t i o n s  f o r  Second Degree  Murder  

a n d  Use o f  a F i r e a r m  i n  t h e  C o m m i s s i o n  o f  a F e l o n y ,  upon  a 

f i n d i n g  t h a t  t h e  e v i d e n c e  p r e s e n t e d  a t  t r i a l  was i n s u f f i c i e n t  

as a matter o f  law t o  p r o v e  beyond a r e a s o n a b l e  d o u b t  t h a t  t h e  

d e f e n d a n t  d i d  n o t  a c t  i n  s e l f  d e f e n s e .  H e n d e r s o n ,  s u p r a  a t  

6 3 6 ,  -- S e e  a l s o ,  B r o w n  S t a t e ,  454  So.2d 596  ( 5 t h  DCA) r e v .  

d e n i e d ,  4 6 1  So.2d 116 ( F l a .  1 9 8 4 ) .  The  c o u r t ,  a f t e r  r e v i e w i n g  

t h e  e v i d e n c e ,  s t a t e d  t h a t  t h e  u l t i m a t e  q u e s t i o n  b e f o r e  i t  was 



who r e n e w e d  t h e  c o n f r o n t a t i o n  b e t w e e n  t h e  R e s p o n d e n t  a n d  t h e  

d e c e a s e d ,  a f t e r  t h e y  were s e p a r a t e d .  Henderson ,  s u p r a  a t  633. 

A t  t h e  t r i a l  t h e r e  were a  number o f  w i t n e s s e s  on  b e h a l f  

o f  t h e  Respondent  who a f f i r m a t i v e l y  s t a t e d  t h a t  t h e  d e c e a s e d ,  

a r m e d  w i t h  a  k n i f e ,  r e n e w e d  t h e  c o n f r o n t a t i o n .  The  S t a t e  o f  

F l o r i d a  p r e s e n t e d  o n l y  o n e  w i t n e s s  i n  i t s  e f f o r t s  t o  p r o v e  

beyond  a  r e a s o n a b l e  d o u b t  t h a t  t h e  R e s p o n d e n t  r e n e w e d  t h e  

c o n f l i c t ;  a n d  t h e r e f o r e ,  d i d  n o t  a c t  i n  s e l f - d e f e n s e .  

H e n d e r s o n ,  s u p r a  a t  633-636. T h i s  w i t n e s s ,  who a l s o  b e l i e v e d  - 

t h e  d e c e a s e d  t o  have  a  k n i f e ,  i n  a n s w e r i n g  t h e  q u e s t i o n  by t h e  

p r o s e c u t o r  a s  t o  w h e t h e r  t h e  d e c e a s e d  e v e r  a p p r o a c h e d  t h e  

Respondent  a f  t e r  t h e i r  s e p a r a t i o n ,  s t a t e d ,  "No.  I d i d n ' t  see." 

H e n d e r s o n ,  s u p r a  a t  634. The  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  

h e l d  t h a t :  

The  t e s t i m o n y  o f  B r i s b a n e  ( t h e  o n l y  s t a t e  
w i t n e s s ) ,  ' N o ,  I d i d n ' t  see '  i n  a n s w e r  t o  t h e  
q u e s t i o n  a s  t o  w h e t h e r  Edwards  ( t h e  d e c e a s e d )  
e v e r  a p p r o a c h e d  H e n d e r s o n  ( R e s p o n d e n t )  i s  
s i m p l y  n o t  s u f f i c i e n t ,  a s  r e q u i r e d  by --- Brown 
( S t a t e  v. Brown,  s u p r a )  t o  n e g a t e  H e n d e r s o n ' s  
t h e o r y  o f  s e l f - d e f e n s e .  (Emphasis  added)  

Henderson ,  s u p r a  a t  634. 

THE FIFTH DISTRICT COURT OF APPEAL PROPERLY 
INTERPRETED WELFARE AND TYUS. 

A r e v i e w  o f  t h i s  C o u r t ' s  h o l d i n g s  r e g a r d i n g  t h e  i s s u e  o f  

" n e g a t i v e "  v e r s u s  " p o s i t i v e "  t e s t i m o n y  r e v e a l s  t h a t  a  t h r e s h o l d  



e l e m e n t  e x i s t s  b e f o r e  a  j u r y  may weigh  t h e  " n e g a t i v e "  t e s t i m o n y  

a g a i n s t  t h e  " p o s i t i v e "  t e s t i m o n y .  The  t h r e s h o l d  e l e m e n t  

r e q u i r e s  p r o o f  t h a t  a  w i t n e s s  s t a t i n g  "I d i d  n o t  s e e "  had  t h e  

o p p o r t u n i t y  t o  v i e w  t h e  f a c t  a t  i s s u e  a n d  h a d  h i s  a t t e n t i o n  

f o c u s e d  on t h e  f a c t .  Absen t  t h i s  t h r e s h o l d  b e i n g  s a t i s f i e d ,  a  

s t a t e m e n t  o f  "I d i d  n o t  see" h a s  n o  m e a n i n g  a n d  t h e r e f o r e  i s  

p r o b a t i v e  o f  n o t h i n g .  

A t h o r o u g h  e x a m i n a t i o n  o f  t h i s  C o u r t ' s  p r o n o u n c e m e n t s  

r e g a r d i n g  t h e  i s s u e  o f  " n e g a t i v e "  v e r s u s  " p o s i t i v e "  t e s t i m o n y  

m u s t  b e g i n  w i t h  S e a b o a r d  - - -  A i r  L i n e  RY, -- Co. - v. - Myrick ,  109 So.  

194 ( F l a .  1 9 2 6 ) .  I t  s h o u l d  b e  n o t e d  t h a t  t h e  H e n d e r s o n  c o u r t  
C 

i n  a d d i t i o n  to  c i t i n g  t o  - Welfare and Tyus,  c i t e d  to  t h e  Myrick 

d e c i s i o n .  

The  f a c t s  o f  - Myrick i n v o l v e  a n  a c t i o n  f o r  d a m a g e s  

a r i s i n g  o u t  o f  a  c o l l i s i o n  b e t w e e n  a n  a u t o m o b i l e  a n d  a  t r a i n .  

A t  i s s u e  o n  a p p e a l ,  w a s  w h e t h e r  t h e  r a i l r o a d  had  p r o v i d e d  

s u f f i c i e n t  e v i d e n c e  t o  p r o v e  t h a t  a n  a u d i o  w a r n i n g  o f  t h e  

t r a i n ' s  p r e s e n c e  w a s  p r o v i d e d .  The  t e s t i m o n y  a t  t h e  t r i a l  

r e v e a l e d  a  number o f  w i t n e s s e s  who e i t h e r  "d id  n o t  seev1 or " d i d  

n o t  h e a r "  a n  a u d i o  w a r n i n g .  I n  d i s c u s s i n g  t h e  s u f f i c i e n c y  o f  

s u c h  a  s t a t e m e n t ,  t h e  Myrick c o u r t  s t a ' t e d :  

I t  i s  n o t  a l o n e  s u f f i c i e n t  f o r  t h e  i n j u r e d  
p l a i n t i f f  t o  s a y  t h a t  h e  ' d i d  n o t  see1 t h e  
a p p r o a c h i n g  t r a i n ,  n o r  h e a r  a n y  w h i s t l e  o r  
b e l l  o r  n o i s e  o f  i t s  a p p r o a c h ,  i n  o r d e r  t o  
overcome p o s i t i v e  e v i d e n c e  t h a t  a l l  o r d i n a r y  
w a r n i n g s  were g i v e n  o f  t h e  t r a i n ' s  a p p r o a c h .  
When n e g a t i v e  t e s t i m o n y  i s  r e l i e d  upon  t o  



c o n t r a d i c t  p o s i t i v e  e v i d e n c e ,  i t  s h o u l d  a p p e a r  
t h a t  t h e  n e g a t i v e  s t a t e m e n t s  were made  by  
p e r s o n s  w h o s e  a t t e n t i o n  w a s  d i r e c t e d  t o  t h e  
f a c t  t h e y  w e r e  l o o k i n g ,  w a t c h i n g ,  a n d  
l i s t e n i n g  f o r  t h e  f a c t .  - N o t  o n l y  -- t h a t  t h e  
o p p o r t u n i t y  f o r  o b s e r v i n g  -- t h e  f a c t  e x i s t e d ,  
b u t  t h a t  t h e i r  a t t e n t i o n  w a s  d i r e c t e d  t o  t h e  -- -- -- 
f a c t .  T h e  word  'see '  or  ' h e a r , '  when u s e d  i n  
a  n e g a t i v e  s t a t e m e n t ,  is o f t e n  u sed  t o  e x p r e s s  
t h e  n e g a t i o n  o f  a p p r e h e n s i o n  o r  c o n s c i o u s  
k n o w l e d g e .  One may see or h e a r  a n d  y e t  n o t  
o b s e r v e ;  t h a t  i s ,  n o t  h a v e  a  c o n s c i o u s  
k n o w l e d g e  o f  t h e  o b j e c t  or  n o i s e  h e  a c t u a l l y  
s e e s  o r  h e a r s ,  a n d ,  o r d i n a r i l y ,  w h e n  
q u e s t i o n e d  a s  t o  t h e  f a c t ,  w i l l  s a y  t h a t  h e  
d i d  n o t  see or h e a r .  (Emphas i s  added )  

M y r i c k ,  s u p r a  a t  1 9 5 .  The  Myr ick  c o u r t ,  t h e r e f o r e ,  s e t  a  - - 

t h r e s h o l d  e l e m e n t  which  mus t  be  m e t  b e f o r e  a  s t a t e m e n t  s u c h  a s ,  

"I d i d  n o t  see" w i l l  be  s u f f i c i e n t  f o r  a  j u r y  t o  c o n s i d e r  i t  i n  

w e i g h i n g  t h e  e v i d e n c e .  T h i s  t h r e s h o l d  e l e m e n t  r e q u i r e s  

e v i d e n c e  t h a t  a  w i t n e s s  who s t a t e s  t h a t  h e  " d i d  n o t  see" m u s t  

h a v e  h a d  t h e  o p p o r t u n i t y  f o r  o b s e r v i n g  t h e  f a c t  a n d  t h a t  h i s  

a t t e n t i o n  was d i r e c t e d  t o  t h a t  f a c t .  

The  t h r e s h o l d  e l e m e n t  w a s  a l s o  r e q u i r e d  i n  --- P o w e l l  5 

G a r y ,  2 0 0  So. 8 5 4  ( F l a .  1941) .  The  P o w e l l  c a s e  a l s o  i n v o l v e d  a  - --- 
c o l l i s i o n  b e t w e e n  a  motor v e h i c l e  a n d  a  t r a i n .  A s  i n  - Myr ick ,  

t h e  i s s u e  a t  t r i a l  w a s  w h e t h e r  o r  n o t  a n  a u d i o  w a r n i n g  h a d  b e e n  

p r o v i d e d .  A t  t h e  t r i a l ,  s e v e r a l  w i t n e s s e s  f o r  t h e  r a i l r o a d  

t e s t i f i e d  a f f i r m a t i v e l y  and p o s i t i v e l y  t h a t  a u d i o  w a r n i n g s  were 

g i v e n .  The  w i t n e s s e s  f o r  t h e  p l a i n t i f f  t e s t i f i e d  t h a t  t h e y  

" d i d  n o t  h e a r  t h e  w h i s t l e  b l o w i n g  or  b e l l  r i n g i n g . "  --- P o w e l l ,  

s u p r a  a t  855 .  The  --- P o w e l l  c o u r t  i n  f i n d i n g  t h a t  t h e  n e g a t i v e  



testimony of the plaintiff's witnesses did not overcome the 

positive testimony of the defendant's witnesses, held that 

there was a "lack of evidence" to sustain the allegations of 

the plaintiff. --- Powell, supra at 856. This finding was made 

after a review of the - Myrick decision. In particular, the 

language regarding the existence of the opportunity for 

observing and the requirement that the witnesses' attention 

must be directed to the fact. In effect, the Powell court held 

that the plaintiff failed to satisfy the threshold element that 

the plaintiff's witnesses had the opportunity for observing the 

fact and their attention was directed to that fact. 

The - Tyus case, also a railroad crossing collision case, 

involved the same issue as - Myrick and Powell. The Tyus opinion --- 

attempts to resolve a conflict created by the district court 

appealed from regarding the issue of "negative" versus 

"positive" testimony. The Tyus court corrects the district 

court in its belief that negative testimony will not overcome 

positive testimony. The Tyus court reviewed the - Myrick and 

Powell decisions and stated: 

The gist of our rule in relation to negative 
testimony in the face of positive testimony to 
the contrary is that if a jury decides that 
the attention of the witness whose testimony 
is negative in character is actually directed 
to the fact or situation, about which he later 
testifies, regardless of the reason therefor, 
said jury may consider such negative testimony 
and accord to it the weight it may deem proper. 

Tyus, supra at 585. 



The  C o u r t  d e t e r m i n e d  t h a t  e a c h  o f  t h e  p l a i n t i f f ' s  

w i t n e s s e s  w h i c h  i n v o l v e d  " n e g a t i v e n  t e s t i m o n y  t e s t i f i e d  

" p o s i t i v e l y  t h a t  h e r  ( t h e i r )  a t t e n t i o n  was d i r e c t e d  to  t h e  f a c t  

c o n c e r n i n g  w h i c h  s h e  w a s  c a l l e d  upon  t o  t e s t i f y  ...I' - Tyus ,  

s u p r a  a t  586.  The  C o u r t  t h e r e f o r e ,  d e t e r m i n e d  t h a t  t h e  

t h r e s h o l d  e l e m e n t  r e q u i r e d  i n  - M y r i c k  w a s  s a t i s f i e d ;  a n d  

t h e r e f o r e ,  i t  w a s  u p  t o  t h e  j u r y  t o  d e t e r m i n e  t h e  w e i g h t  o f  t h e  

t e s t i m o n y .  

A s  i n  t h e  above  c a s e s ,  t h e  - Welfare  c a s e  a l s o  i n v o l v e d  a  

r a i l r o a d  c r o s s i n g  c o l l i s i o n .  I n  i t s  d e c i s i o n ,  t h e  - W e l f a r e  

C o u r t  d e a l t  w i t h  t h e  " n e g a t i v e "  v e r s u s  " p o s i  t i v e t '  t e s t i m o n y  

i s s u e .  The C o u r t  c i t e d  t o  Tyus  i n  r e q u i r i n g  t h e  a t t e n t i o n  o f  a  

w i t n e s s  d i r e c t e d  t o  t h e  f a c t  i n  i s s u e  b e f o r e  a  j u r y  may 

c o n s i d e r  n e g a t i v e  t e s t i m o n y  and a c c o r d  t o  i t  t h e  w e i g h t  i t  may 

deem p r o p e r .  W e l f a r e ,  s u p r a  a t  888. 

The  t h r e s h o l d  e l e m e n t  was  a l s o  r e q u i r e d  i n  -- L o f t i n  - v. 

K u b i c a ,  68  So.2d 390 ( F l a .  1 9 5 3 ) ,  A m e r i c a n  Motorists I n s .  Co. - -- - - -- 
v. B a t t i s t a ,  3 7 0  S o . 2 d  4 4 5  (1st DCA 1 9 7 9 )  a n d  M a r k s  5 - - 
D e l c a s t i l l o ,  386 So.2d 1259 ( 3 r d  DCA 1 9 8 0 ) .  The  L o f t i n  c a s e  - 

a l s o  i n v o l v e d  a  r a i l r o a d  c r o s s i n g  c o l l i s i o n  a n d  t h e  i s s u e  o f  

" n e g a t i v e "  v e r s u s  " p o s i t i v e "  t e s t i m o n y .  Af t e r  c i t i n g  t o  - Myr ick  

r e g a r d i n g  t h e  i s s u e  o f  n e g a t i v e  t e s t i m o n y  c o n t r a d i c t i n g  

p o s i t i v e  e v i d e n c e ,  t h e  c o u r t  s t a t e d :  

I n  o r d e r  f o r  t h i s  r u l e  t o  a p p l y  i t  m u s t  b e  
made  t o  a p p e a r  t h a t  t h e  n e g a t i v e  s t a t e m e n t s  
were made by p e r s o n s  whose  a t t e n t i o n  w a s  



d i r e c t e d  t o  t h e  f a c t  t h a t  t h e y  w e r e  l o o k i n g ,  
w a t c h i n g  a n d  l i s t e n i n g  f o r  t h e  f a c t .  They  
m u s t  n o t  o n l y  h a v e  t h e  o p p o r t u n i t y  b u t  t h e i r  
a t t e n t i o n  mus t  be  d i r e c t e d  t o  t h e  f a c t .  

L o f t i n ,  s u p r a  a t  392.  The  B a t t i s t a  c a s e  i n v o l v e d  a  c o l l i s i o n  - 

b e t w e e n  t w o  motor v e h i c l e s  a t  a n  i n t e r s e c t i o n .  The  F i r s t  

D i s t r i c t  C o u r t  o f  A p p e a l  a d d r e s s e d  t h e  i s s u e  o f  " n e g a t i v e "  

v e r s u s  " p o s i t i v e "  t e s t i m o n y  a n d  a p p l i e d  t h e  - Myrick  a n d  - T y u s  

d e c i s i o n s .  The c o u r t  d i s t i n g u i s h e d  t h a t  f a c t s  i n  t h e  - M y r i c k  

c a s e  f r o m  i t s  c a s e ,  i n  t h a t  n o n e  o f  t h e  w i t n e s s e s  g i v i n g  t h e  

" n e g a t i v e "  t e s t i m o n y  i n  t h e  - M y r i c k  c a s e  i n d i c a t e d  t h a t  t h e i r  

a t t e n t i o n  was d i r e c t e d  t o  t h e  p a r t i c u l a r  f a c t  i n  q u e s t i o n .  The 

" n e g a t i v e "  t e s t i m o n y  o f  t h e  d e f e n d a n t  i n  t h e  B a t t i s t a  c a s e  

s a t i s f i e d  t h e  t h r e s h o l d  e l e m e n t  r e q u i r e d  i n  - Myrick  a n d  - T y u s ;  

and  t h e r e f o r e ,  w a s  h e l d  t o  h a v e  c r e a t e d  a  f a c t u a l  i s s u e  

s u f f i c i e n t  to  be p r e s e n t e d  to  a  j u ry .  A s  t h e  c o u r t  f ound ,  

S t a t e d  more s i m p l y ,  t h e  d e f e n d a n t  d i d  n o t  
t e s t i f y  t h a t  ' I  s a w  n o t h i n g ' ,  b u t  r a t h e r  
s t a t e d ,  i n  e s s e n c e ,  t h a t  'I l o o k e d  w h e r e  I 
s h o u l d  have  been  l o o k i n g  and t h e r e  was n o t h i n g  
t o  see '  . 

B a t t i s t a ,  s u p r a  a t  4 4 6 .  The  D e l a c a s t i l l o  c a s e  i n  a d d r e s s i n g  - - 
t h e  i s s u e  of " n e g a t i v e "  v e r s u s  " p o s i t i v e "  t e s t i m o n y  a l s o  found  

t h e  e v i d e n c e  p r e s e n t e d  a t  t h e  t r i a l  s u f f i c i e n t  to  s a t i s f y  t h e  

t h r e s h o l d  e l e m e n t .  The  D e l a c a s t i l l o  c o u r t  c i t e d  t o  B a t t i s t a  

and q u o t e d  t h e  above  l a n g u a g e ,  i n  a d d i t i o n  to  c i t i n g  t o  - Welfare  

and  - T y u s .  



I n  t h e  c a s e  s u b  j u d i c e ,  t h e  F i f t h  D i s t r i c t  C o u r t  o f  

Appea l  s t a t e d  : 

S u c h  n e g a t i v e  t e s t i m o n y  a s  t h a t  g i v e n  by  
B r i s b a n e  ( t h e  o n l y  s t a t e  w i t n e s s )  h a s  
c o n s i s t e n t l y  been  h e l d  i n s u f f i c i e n t  t o  c r e a t e  
a  f a c t u a l  i s s u e  i n  t h e  f a c e  o f  p o s i t i v e  
t e s t i m o n y .  ( C i t a t i o n s  o m i t t e d )  

H e n d e r s o n ,  s u p r a  a t  6 3 4 .  T h i s  s t a t e m e n t  was  b a s e d  o n  t h e  c o u r t  - 

f i n d i n g  t h a t  t h e  p r o s e c u t o r  a t  t r i a l  f a i l e d  t o  a s c e r t a i n  

c e r t a i n  c r i t i c a l  f a c t s  t o  c l a r i f y  t h e  s t a t e m e n t ,  "No.  I d i d n ' t  

see". T h e s e  f a c t s  c o u l d  a l t e r n a t e l y  h a v e  i n c l u d e d :  t h a t  t h e  

v i e w  was o b s c u r e d ;  t h a t  t h e  w i t n e s s  was n o t  p a y i n g  a t t e n t i o n  

a n d  t h e r e f o r e ,  "... d i d n ' t  see"; o r ,  t h a t  h e r  a t t e n t i o n  was  

d i r e c t e d  a t  t h e  a c t i v i t i e s  a n d  s h e  p o s i t i v e l y  s a w  t h a t  t h e  

d e c e a s e d  made no  a g g r e s s i v e  m o v e s  w i t h  h i s  k n i f e  t o w a r d  t h e  

R e s p o n d e n t .  E e n d e r s o n ,  s u p r a  a t  6 3 4 .  I n  o t h e r  w o r d s ,  t h e  

c o u r t  d e t e r m i n e d  t h a t  t h e  t h r e s h o l d  e l e m e n t  was n o t  s a t i s f i e d .  

T h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  d i d  p r o p e r l y  

i n t e r p r e t  W e l f a r e  a n d  - T y u s  i n  r e q u i r i n g  t h a t  t h e r e  e x i s t  

e v i d e n c e  t h a t  a  w i t n e s s  h a v e  t h e  o p p o r t u n i t y  t o  o b s e r v e  a n d  

a c t u a l l y  o b s e r v e  t h e  f a c t  a t  i s s u e  b e f o r e  a  j u r y  c a n  w e i g h  

" n e g a t i v e "  t e s t i m o n y  a g a i n s t  " p o s i t i v e "  t e s t i m o n y .  



THE FIFTH DISTRICT COURT OF APPEAL PROPERLY 
APPLIED WELFARE AND TYUS. 

Petitioner argues that the Fifth District Court of 

Appeal clearly reweighed the evidence presented at trial, in 

contravention of this Court's opinion in Tibbs - v. State, 397 

So.2d U 2 0  (Fla. 1981), -- affm'd. 457 U.S. 31 (1982). The 

argument is premised upon Petitioner's belief that - Welfare and 

Tyus hold that the "negative" versus "positive" testimony issue 

is solely one of weight to be determined by a jury. As 

previously argued, however, there is a threshold element that 

must be satisfied prior to a jury weighing the testimony. 

Absent any evidence to prove this threshold element, the 

"negative" testimony will not make an issue of fact sufficient 

to go to a jury for weight considerations. 

While Tyus holds that if a jury decides that witnesses' 

attention is actually directed to the situation it may consider 

the negative testimony, the prosecution presented no evidence 

for a jury to make such a determination as to whether or not 

the attention was actually directed to the situation. 

Petitioner argues that the Fifth District Court of 

Appeal overlooked evidence to show that the witness had the 

ability to observe the confrontation, and that her attention 

was directed at it. In support thereof, the Petitioner argues 

that the court concentrated only the statement, "I didn't see" 



t o  r e a c h  i t s  d e c i s i o n .  I t  g o e s  o n  t o  a r g u e  t h a t  t h e  c o u r t  d i d  

n o t  e v e n  r e c o g n i z e  t h e  word  b e f o r e  t h e  a b o v e  q u o t a t i o n .  A 

r e a d i n g  o f  t h e  o p i n i o n ,  h o w e v e r ,  s h o w s  t h a t  t h e  c o u r t  w a s  n o t  

o n l y  a w a r e  o f  t h e  f u l l  s t a t e m e n t  b y  t h e  w i t n e s s ,  b u t  a l s o  

q u o t e d  i t  i n  t h e  o p i n i o n .  - H e n d e r s o n ,  s u p r a  a t  6 3 4 .  

P e t i t i o n e r  a l s o  a r g u e s  t h a t  a l l  o f  t h e  w i t n e s s '  

t e s t i m o n y  r e v e a l e d  t h a t  s h e  h a d  a  c l e a r  v i e w  a n d  t h a t  h e r  

a t t e n t i o n  w a s  d i r e c t e d  t o  t h e  f a c t  t h a t  t h e  d e c e a s e d  made  n o  

a g g r e s s i v e  m o v e m e n t s  w i t h  h i s  k n i f e  t o w a r d  R e s p o n d e n t .  A 

r e v i e w  o f  t h e  w i t n e s s '  c o m p l e t e  t e s t i m o n y  r e v e a l s  n o t h i n g  o f  

t h e  sor t .  For  i n s t a n c e ,  when a s k e d  w h e t h e r  s h e  was s t i l l  w i t h  

t h e  d e c e a s e d  when t h e  d r i v e r  o f  t h e  t r u c k  t r i e d  t o  r u n  him o f f  

t h e  r o a d ,  t h e  w i t n e s s  a n s w e r e d ,  "I was  s t a n d i n g  u p  t h e r e  n e a r  

J i m m y  Lee ( t h e  d e c e a s e d ) ,  a n d  I r a n  home t o  g e t  my Momma." 

( B r i s b a n e  T r i a l  T e s t i m o n y  a t  p. 2 8 ) .  F u r t h e r  i n  t h e  t e s t i m o n y  

t h e  f o l l o w i n g  d i a l o g u e  took p l a c e :  

P r o s e c u t o r :  
Q. D id  y o u  e v e r  see  J i m m y  L e e  E d w a r d s  p u l l  
a  k n i f e ?  

M s .  B r i s b a n e :  
A. I d i d n ' t  see h im,  b u t  h e  was j u s t  r e a c h i n g  
back  t h e r e  f o r  s o m e t h i n g .  

P r o s e c u t o r :  
A. D i d  y o u  e v e r  see  J i m m y  L e e  E d w a r d s  t r y  t o  
c u t  t h e  w h i t e  man? 

M s .  B r i s b a n e :  
A.  N o .  

P r o s e c u t o r :  
Q. Did h e  e v e r  a p p r o a c h  t h e  w h i t e  man? 



M s .  B r i s b a n e :  
A. N o .  I d i d n ' t  see. 

B r i s b a n e  T r i a l  Tes t imony ,  p. 29. T h i s  t e s t i m o n y  t a k e n  i n  p a r i  

m a t e r i a  w i t h  t h e  w i t n e s s '  p r e v i o u s  t e s t i m o n y  t h a t  s h e  r a n  home 

t o  g e t  h e r  mother  when t h e  t r u c k  t r i e d  t o  r u n  t h e  d e c e a s e d  o f f  

t h e  road ,  s i m p l y  f a i l s  t o  p r o v e  t h a t  t h e  w i t n e s s '  a t t e n t i o n  was 

d i r e c t e d  t o w a r d  t h e  r e n e w a l  o f  t h e  c o n f r o n t a t i o n .  A l l  t h e  

p r o s e c u t o r  had  t o  d o  t o  s a t i s f y  t h e  t h r e s h o l d  e l e m e n t  was  

a s c e r t a i n  w h e t h e r  t h e  w i t n e s s  had  a n  u n o b s c u r e d  v i e w  o f  t h e  

s i t u a t i o n  a n d  had  h e r  a t t e n t i o n  d i r e c t e d  t o w a r d  it. S e e ,  

L o f t i n ,  s u p r a ;  B a t t i s t a ,  s u p r a ;  a n d  D e l c a s t i l l o ,  s u p r a .  Had - - - 

t h e  p r o s e c u t o r  a s c e r t a i n e d  s u c h ,  t h e  j u r y  c o u l d  t h e n  h a v e  

a t t e m p t e d  to  weigh t h e  s t a t e m e n t  a g a i n s t  t h e  d e f e n s e  w i t n e s s e s .  

A t  t r i a l ,  i n  t h e  c a s e  a t  b a r ,  t h e  S t a t e  o f  F l o r i d a  had  

t h e  b u r d e n  o f  p r o v i n g  b e y o n d  a  r e a s o n a b l e  d o u b t  t h a t  t h e  

D e f e n d a n t / ~ e s p o n d e n t  d i d  n o t  a c t  i n  s e l f - d e f e n s e .  Brown, s u p r a  

a t  598. A l l  o f  t h e  w i t n e s s e s  who a f f i r m a t i v e l y  s t a t e d  t h a t  

t h e i r  a t t e n t i o n  was d i r e c t e d  toward  t h e  c o n f r o n t a t i o n  i n d i c a t e d  

t h a t  t h e  d e c e a s e d ,  a r m e d  w i t h  a  k n i f e ,  r e n e w e d  t h e  

c o n f r o n t a t i o n .  The S t a t e  o f  F l o r i d a  p r e s e n t e d  o n l y  one  w i t n e s s  

t o  p r o v e  beyond a  r e a s o n a b l e  d o u b t  t h a t  t h e  Respondent  renewed 

t h e  c o n f l i c t .  T h i s  one  w i t n e s s  s t a t e d  t h a t  s h e  d i d  n o t  see who 

r e n e w e d  t h e  c o n f l i c t .  T h e r e  was ,  t h e r e f o r e ,  n o  e v i d e n c e  t h a t  

t h e  Respondent  renewed t h e  c o n f l i c t ,  on  t h e  c o n t r a r y ,  t h e  o n l y  

e v i d e n c e  p r e s e n t e d  a t  t r i a l  was t h a t  t h e  d e c e a s e d  renewed t h e  

c o n f r o n t a t i o n .  The  d e f i n i t i o n  o f  " s u f f i c i e n t  e v i d e n c e "  a s  



stated in Tibbs is: 

Such evidence, in character, weight, or 
amount, as will legally justify the judicial 
or official action demanded. 

Tibbs, supra at 1123, citing, Black's --- Law Dictionary, 1285, 5th 

Ed. 1979. 

In addition to alleging that the Fifth District Court of 

Appeal reweighed the evidence, Petitioner accuses the court of 

drawing inferences from the evidence. It is the Petitioner and 

not the Fifth District Court of Appeal that is drawing 

inferences. An example of this is the Petitioner stating that 

the court overlooked the fact that the details of the murder 

were highly publicized, both in newspaper and on television. 

This statement was made by Petitioner in support of the 

argument that the defense witnesses knew about the knife from 

the publicity. The inference the Petitioner makes of course, 

is that the alleged publicity included details regarding the 

knife. As we are all aware, police, in investigating crimes 

and releasing press reports, keep certain information of the 

crime from the public to assist them in ferreting out false 

witnesses or suspects. 

Another inference Petitioner makes regards the issue of 

circumstantial evidence supporting the claim that the 

Respondent did not act in self -defense. Petitioner believes 

that the absence of gun shot residue or tattooing on the 



d e c e a s e d  n e g a t e s  a  c l a i m  o f  s e l f - d e f e n s e .  The re  was,  however ,  

n o  e v i d e n c e  p r e s e n t e d  a t  t r i a l  t h a t  t h e r e  w o u l d  h a v e  b e e n  g u n  

s h o t  r e s i d u e  o r  t a t t o o i n g ,  no r  a t  wha t  d i s t a n c e  t h e  r e s i d u e  or 

t a t t o o i n g  would have o c c u r r e d .  W i t h o u t  t h i s  v i t a l  i n f o r m a t i o n ,  

t h e  a b s e n c e  o f  t h e  r e s i d u e  o r  t a t t o o i n g  i s  i r r e l e v a n t  t o  t h e  

i s s u e  o f  s e l f - d e f e n s e .  

P e t i t i o n e r  a l s o  a r g u e s  t h a t  t h e  f a c t s  p r e s e n t e d  a t  

t r i a l  r e g a r d i n g  (1) R e s p o n d e n t  a n d  h i s  f r i e n d s  d r i v i n g  f r o m  

S a n f o r d  a n d  c a u s i n g  t r o u b l e  t h a t  n i g h t ,  ( 2 )  u s i n g  a  g u n  

e a r l i e r  t o  s h o o t  o u t  a  l i g h t ,  a n d  ( 3 )  i n t e n d i n g  t o  c a u s e  a  

f i g h t  b e f o r e  h e  g o t  o u t  o f  t h e  t r u c k ,  a r e  c i r c u m s t a n t i a l  

e v i d e n c e  d e f e a t i n g  t h e  c l a i m  o f  s e l f - d e f e n s e .  P e t i t i o n e r  f a i l s  

t o  r e a l i z e ,  h o w e v e r ,  t h a t  t h e  i s s u e  a t  t r i a l  w a s  who r e n e w e d  

t h e  c o n f r o n t a t i o n  be tween  t h e  d e c e a s e d  and t h e  Respondent  a f t e r  

t h e y  were s e p a r a t e d .  - H e n d e r s o n ,  s u p r a  a t  633 .  I n  t h i s  l i g h t ,  

t h e  a c t i o n s  o f  t h e  R e s p o n d e n t  p r i o r  t o  t h e  s e p a r a t i o n  a r e  

i r r e l e v a n t  a s  t o  h i s  c l a i m  o f  s e l f - d e f e n s e  s i n c e  under  t h e  l aw ,  

a  p e r s o n  may  w i t h d r a w  f r o m  a  c o n f r o n t a t i o n  a n d  r o l e  a s  

a g g r e s s o r  a n d  may make a  c l a i m  o f  s e l f - d e f e n s e .  F l a .  Crim.  

S t a n d a r d  J u r y  I n s t r .  3 .04  ( d ) .  E v e n  a c c e p t i n g ,  a r g u e n d o ,  ---- 

P e t i t i o n e r ' s  a r g u m e n t  t h a t  t h e  a c t i o n s  o f  t h e  Respondent  s t a t e d  

above were c i r c u m s t a n t i a l  e v i d e n c e  d i r e c t e d  toward  d e f e a t i n g  

t h e  c l a i m  o f  s e l f - d e f e n s e ,  i t  w o u l d  n o t  e x c l u d e  e v e r y  

r e a s o n a b l e  h y p o t h e s i s  o f  i n n o c e n c e  a s  r e q u i r e d  by t h e  l a w .  

M c A r t h u r  v.  S t a t e ,  3 5 1  So .2d  ( F l a .  1 9 7 7 ) .  C l e a r l y ,  o n e  ----- - 



r e a s o n a b l e  h y p o t h e s i s  o f  i n n o c e n c e  i s  t h a t  t h e  d e c e a s e d ,  u n d e r  

t h e  i n f l u e n c e  o f  c o c a i n e ,  a r m e d  w i t h  a b u t c h e r  k n i f e  w i t h  a n  

e i g h t  i n c h  b l a d e ,  renewed t h e  c o n f r o n t a t i o n ,  a s  was t e s t i f i e d  

t o  by numerous  d e f e n s e  w i t n e s s e s .  C i t i n g ,  Fowle r  v. S t a t e ,  492 -- - - 
So.2d 1344  (1st DCA 1 9 8 6 ) ,  P e t i t i o n e r  a r g u e s  t h a t  a c o u r t  i s  

n o t  g o v e r n e d  b y  t h e  f a c t s  p r e s e n t e d  b y  t h e  d e f e n d a n t  i n  a c l a i m  

o f  s e l f - d e f e n s e .  The F i r s t  D i s t r i c t  C o u r t  o f  Appea l ,  however ,  

s t a t e s  t h a t :  

T h e  j u r y  c o u l d  c h o o s e  t o  d i s b e l i e v e  t h e  
d e f e n s e  o n l y  ' r e g a r d i n g  f a c t s  o n  w h i c h  t h e  
s t a t e  h a s  p r e s e n t e d  ------- c o n t r a r y  t e s t i m o n y . '  
(Emphas i s  added )  ( C i t a t i o n s  o m i t t e d )  

F o w l e r ,  s u p r a  a t  1 3 4 7 .  I n  t h e  c a s e  a t  b a r ,  s i n c e  t h e  --- - 

p r o s e c u t o r  f a i l e d  t o  s a t i s f y  t h e  t h r e s h o l d  e l e m e n t  r e q u i r e d  i n  

Welfare and TYUS, t h e  S t a t e  o f  F l o r i d a  p r e s e n t e d  no  e v i d e n c e  t o  - 

c o n t r a d i c t  t h e  t e s t i m o n y  o f  t h e  d e f e n s e  w i t n e s s e s .  

The  p r o s e c u t o r ' s  f a i l u r e  t o  i n q u i r e  a s  t o  t h e  f a c t s  

s u r r o u n d i n g  t h e  w i t n e s s '  s t a t e m e n t  o f  "I d i d n ' t  see" f a i l s  t o  

s a t i s f y  t h e  t h r e s h o l d  e l e m e n t  w h i c h  w o u l d  e n t i t l e  a j u r y  t o  

w e i g h  t h e  " n e g a t i v e "  t e s t i m o n y  o f  t h e  w i t n e s s  a g a i n s t  t h e  

" p o s i t i v e "  t e s t i m o n y  o f  t h e  d e f e n s e  w i t n e s s e s .  A s  s u c h ,  t h e  

S t a t e  o f  F l o r i d a  p r e s e n t e d  no  e v i d e n c e ,  much less  s u b s t a n t i a l  

c o m p e t e n t  e v i d e n c e ,  t o  p r o v e  b e y o n d  a  r e a s o n a b l e  d o u b t  t h a t  

t h e  R e s p o n d e n t  d i d  n o t  a c t  i n  s e l f - d e f e n s e .  T h e r e f o r e ,  t h e  

o p i n i o n  o f  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appea l  i n  r e v e r s i n g  t h e  

Responden t ' s  c o n v i c t i o n s  f o r  Second Degree  Murder and U s e  o f  a 

F i r e a r m  i n  t h e  Commiss ion  o f  a F e l o n y ,  b a s e d  upon i n s u f f i c i e n c y  

o f  t h e  e v i d e n c e ,  was c o r r e c t  and s h o u l d  b e  uphe ld .  



CONCLUSION 

The  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  i n  a c c o r d a n c e  w i t h  

t h i s  C o u r t ' s  h o l d i n g s  i n  W e l f a r e  and Tyus,  p r o p e r l y  d e t e r m i n e d  

t h a t  i n s u f f i c i e n t  e v i d e n c e  was p r e s e n t e d  a t  t h e  t r i a l  t o  p r o v e  

t h e  d e f e n d a n t  g u i l t y  b e y o n d  a  r e a s o n a b l e  d o u b t .  A s  s u c h ,  t h e  

o p i n i o n  r e n d e r e d  by t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  s h o u l d  

be  u p h e l d .  
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