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PRELIMINARY STATEMENT 

T h i s  cause  i s  pending i n  t h i s  Court pursuant t o  a c e r t i f i e d  

ques t ion  of law by the  D i s t r i c t  Court of Appeal, Fourth D i s t r i c t .  

The b r i e f  of p e t i t i o n e r  on t h e  m e r i t s  w i l l  r e f e r  t o  t h e  

record by the  symbol " R n  followed by the  appropriate  page number 

i n  p a r e n t h e s e s .  A supplemental record was f i l e d  in  the  d i s t r i c t  

cour t ,  and s a i d  supplemental record w i l l  be r e f e r r e d  t o  a s  "SR" 

followed by t h e  appropr ia te  page number i n  parentheses.  

The p e t i t i o n e r  w i l l  be r e f e r r e d  t o  by name i n  t h i s  b r i e f .  



STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r ,  JOSEPH ANTHONY C I C C A R E L L I ,  was  c h a r g e d  by  

i n f o r m a t i o n  w i t h  p o s s e s s i o n  o f  c o c a i n e  (R-1-2). T h i s  o f f e n s e  was 

a l l e g e d  t o  h a v e  o c c u r r e d  o n  F e b r u a r y  20,  1985 .  

M r .  Ciccarel l i  was c o n v i c t e d  a t  a  j u r y  t r i a l  o f  p o s s e s s i o n  

o f  a c o n t r o l l e d  s u b s t a n c e ,  t o  w i t :  c o c a i n e  ( R - 3 6 ) .  H e  was 

a d j u d i c a t e d  g u i l t y  and s e n t e n c e d  t o  t h i r t y  m o n t h s  i n c a r c e r a t i o n  

(R-43) .  T ime ly  a p p e a l  was t a k e n  t o  t h e  Dis t r ic t  C o u r t  o f  A p p e a l ,  

F o u r t h  D i s t r i c t ,  which a f f i r m e d  i n  an  o p i n i o n  c e r t i f y i n g  t o  t h i s  

C o u r t  t h e  f o l l o w i n g  q u e s t i o n :  

W e  c e r t i f y  t h e  f o l l o w i n g  q u e s t i o n  a o n e  o f  
g r e a t  p u b l i c  impor t ance :  

I S  I T  NECESSARY, I N  EVALUATING AN ASSERTION OF 
HARMLESS ERROR I N  A CRIMINAL APPEAL, THAT EACH 
APPELLATE J U D G E  INDEPENDENTLY READ THE COMPLETE 
T R I A L  RECORD? 

A t i m e l y  n o t i c e  o f  r e v i e w  was f i l e d  i n v o k i n g  t h e  j u r i s d i c -  

t i o n  o f  t h e  Supreme C o u r t .  T h i s  b r i e f  on  t h e  merits asserts t h a t  

t h e  D i s t r i c t  C o u r t  o f  A p p e a l  d i d  n o t  r e v i e w  t h e  e r ro r  i n  t h e  

i n s t a n t  case a s  r e q u i r e d  b y  H o l l a n d  v .  S t a t e ,  5 0 3  S o . 2 d  1 2 5 0  

( F l a .  1 9 8 7 ) ,  a n d  a s  o t h e r w i s e  r e q u i r e d  t o  r e v i e w  t r i a l  errors 

i n v o l v i n g  c o n s t i t u t i o n a l  r i g h t s  where  t h e  h a r m l e s s  error  d o c t r i n e  

h a s  been  a s s e r t e d .  

T h e  t r i a l  c o u r t  g r a n t e d  M r .  C i c c a r e l l i ' s  p r e t r i a l  mo t ion  t o  

p r e c l u d e  t e s t i m o n y  a s  t o  a  s t a t e m e n t  e l i c i t e d  f rom M r .  Ciccarel l i  

a f t e r  h e  h a d  i n v o k e d  h i s  r i g h t  t o  r e m a i n  s i l e n t .  ( S u p p l e m e n t a l  

MR. TORRES [ D e f e n s e  C o u n s e l ]  : And a g a i n  any  
s t a t e m e n t s  -- t h e  c o u r t  t o  p r e c l u d e  a n y  
s t a t e m e n t s  made b y  M r .  C i c c a r e l l i  r e g a r d i n g  
- - a f t e r  h e  r e c e i v e d  M i r a n d a  b u t  -- a n d  i n d i -  
c a t e d  t h a t  h e  w i s h e d  t h a t  h e  d i d  n o t  make -- 



w a n t  t o  make a n y  s t a t e m e n t ,  Y o u r  H o n o r .  I n  
o t h e r  w o r d s ,  t h e y  r e a d  h i s  M i r a n d a ,  t h e y  
q u e s t i o n e d  him and h e  d i d n ' t  want  t o  r e a d  -- or 
make a n y  s t a t e m e n t s .  T h a t  o f  c o u r s e  g o e s  t o  
t h e  -- I d o n ' t  t h i n k  t h e  s t a t e  i s  g o n n a  make 
t h a t  error as t h a t  g o e s  t o  -- 
THE COURT: G r a n t e d .  

( S u p p l e m e n t a l  Reco rd -7 ) .  

On J u l y  25,  1985 ,  t h i s  c a u s e  p r o c e e d e d  t o  t r i a l  by  j u r y ,  t h e  

H o n o r a b l e  R u p e r t  J .  S m i t h ,  p r e s i d i n g  (SR-15).  

O f f i c e r  K i r k  was o n e  o f  s e v e r a l  F t .  P i e r c e  p o l i c e  o f f i c e r s  

e x e c u t i n g  a s e a r c h  w a r r a n t  f o r  t h e  r e s i d e n c e  o f  James and B a r b a r a  

W i l l i s  (SR-93) l o c a t e d  a t  2 1 1  S o u t h  2 5 t h  S t r e e t  (SR-39) .  A s  t h e y  

a p p r o a c h e d ,  O f f i c e r  K i r k  saw M r .  C i c c a r e l l i  l e a v i n g  t h r o u g h  t h e  

f r o n t  d o o r  (SR-44) .  K i r k  t e s t i f i e d  t h a t :  

I [ K i r k ]  saw him [Mr. C i c c a r e l l i ]  h e a d  t o w a r d  
t h e  Mercedes  a t  which t i m e  I p u r s u e d  him and h e  
s t o p p e d  and s t u c k  -- w e l l ,  h e  was s t i c k i n g  h i s  
hand  i n  h i s  p o c k e t  as  h e  was coming t o  t h e  s t o p  
a n d  t h e n  p u l l e d  i t  o u t  a n d  t h a t ' s  when t h e  
d o l l a r  b i l l ,  t h e  q u a r t e r  and t h e  w h i t e  powdery 
s u b s t a n c e  f e l l  o u t .  

( S u p p l e m e n t a l  Reco rd -75 ) .  K i r k  a d m i t t e d  t h a t  no o n e  e lse  saw t h e  

a b o v e - c i t e d  e v e n t s .  (SR-45) . M r .  C i c c a r e l l  i was a r r e s t e d  a n d  

a d v i s e d  t h e  c h a r g e  a g a i n s t  h i m  was f o r  p o s s e s s i o n  o f  c o c a i n e .  

P r i o r  t o  b e i n g  g i v e n  t h e  Mi randa  a d v i s o r y ,  K i r k  o f f e r e d  M r .  

C iccare l l i  t h e  d o l l a r  b i l l  and  t h e  q u a r t e r  (SR-64).  K i r k  t e s t i -  

f  i e d  o v e r  M r .  C i c c a r e l l i ' s  o b j e c t i o n  t h a t  h e  " r e a l l y  d i d n ' t  see 

any  need  t o  k e e p  t h e  d o l l a r  b i l l  and t h e  q u a r t e r  so  I was g u n n a  

g i v e  t h a t  b a c k  t o  M r .  C icca re l l i ,  and o f  c o u r s e  h e  s a i d ,  'Nope,  

t h a t  i s n ' t  mine."  (SR-64).  



MR. TORRES [ d e f e n s e  c o u n s e l ]  : I ' m  gunna  o b j e c t ,  
t h i s  g o e s  a g a i n s t  t h e  m a n ' s  F i f t h  Amendment 
r i g h t s  t o  r e m a i n  s i l e n t ,  h e  h a d  a r r e s t e d  him 
a l r e a d y ,  h e  h a d n ' t  a d v i s e d  h i m  o f  a n y  r i g h t s  
and I make a m o t i o n  f o r  m i s t r i a l  a t  t h i s  p o i n t .  

THE COURT: M o t i o n s  d e n i e d .  

( e n d  o f  bench  c o n f e r e n c e )  (SR-65).  

D e t e c t i v e  Kev in  Burban  o f  t h e  F t .  P i e r c e  P o l i c e  D e p a r t m e n t  

i n s t r u c t e d  O f f i c e r  K i r k  t o  s t o p  M r .  Ciccarel l i  (SR-95).  Burban  

t h e n  p r o c e e d e d  i n t o  t h e  W i l l i s  h o u s e  t o  e x e c u t e  t h e  s e a r c h  

w a r r a n t  ( S R - 9 5 ) .  B u r b a n  a d m i t t e d  t h a t  h e  d i d  n o t  know i f  M r .  

C i cca re l l i  came o u t  o f  t h e  d o o r  ( S R - l o o ) ,  t h a t  h e  d i d  n o t  see M r .  

C i c c a r e l l i  d r o p  a n y t h i n g  (SR-95-96),  and t h a t  h e  d i d n ' t  see M r .  

Ciccarel l i  w i t h  any  d r u g s ,  " C o c a i n e  or  a n y t h i n g  e l se ."  ( S R - 1 0 1 ) .  

B u r b a n  d e s c r i b e d  t h e  l i g h t i n g  a s  "medium."  ( S R - 9 6 ) .  " T h e r e  

w a s n ' t  s t r e e t  l i g h t  a l l  o v e r l i g h t i n g  i t  u p  e i t h e r . "  ( S R - 9 6 ) ;  

" T h e r e ' s  n o t  any  s t ree t  l i g h t s  t h a t  I know o f  e x a c t l y  r i g h t  t h e r e  

t o  se t  up  t h a t  p a r t i c u l a r  area, b u t  I ' m  s u r e  t h e r e ' s  some s t r e e t  

l i g h t s  i n  t h e  a r e a ,  w h e t h e r  t h e y ' r e  o n  a o s t o n  or  2 5 t h ,  I j u s t  

d o n ' t  know." (SR-100) .  

Babu  Thomas ,  a f o r e n s i c  c h e m i s t  a t  t h e  R e g i o n a l  C r i m e  

L a b o r a t o r y  i n  F t .  P i e r c e  (SR- lo , ? ) ,  t e s t i f i e d  t h a t  t h e  s u b s t a n c e  

was c o c a i n e  (SR-108) and weighed  less t h a n  o n e  gram (SR-112).  

T h e  s t a t e  r e s t e d  ( S R - 1 1 2 ) .  M r .  C i c c a r e l l i  moved f o r  a 

j u d g m e n t  o f  a c q u i t t a l  d u e  t o  t h e  s t a t e ' s  f a i l u r e  t o  p r o v e  i t s  

case beyond and t o  t h e  e x c l u s i o n  o f  e v e r y  r e a s o n a b l e  d o u b t  a s  t o  

M r .  C iccare l l i ' s  p o s s e s s i o n  o f  t h e  c o c a i n e  (R-113) .  I n  a d d i t i o n ,  

M r .  Ciccarel l i  a r g u e d  t h a t  t h e  s t a t e  h a d  f a i l e d  t o  p r o v e  j u r i s -  

d i c t i o n  (SR-113) ,  however ,  t h e  c o u r t  t o o k  j u d i c i a l  n o t i c e  t h a t  it 



w a s  S t .  L u c i e  C o u n t y ,  F l o r i d a .  (SR-114) .  The  c o u r t  d e n i e d  t h e  

mo t ion .  (SR-113).  

Mr. C i c c a r e l l i  t e s t i f i e d  o n  h i s  own b e h a l f  (SR-116-125). H e  

had  been  d o i n g  some r e p a i r  w o r k  f o r  t h e  Wil l i ses  t h a t  e v e n i n g  

A s  I [Mr.  C i c c a r e l l i ]  was coming o u t  t h i s  d o o r  
o n  my s e c o n d  a p p r o a c h ,  I came p a s t  t h e  Mercedes  
a p p r o a c h i n g  my car  and t h e s e  o f f i c e r s  t h e n  d i d  
come o u t  o f  t h i s  car a n d  p r o c e e d  t o  t h e  s t o r e  
a n d  o n e  o f f i c e r  d i d  s t a t e  t o  a p p r e h e n d  t h a t  
s u s p e c t  a n d  t h a t  t h e  o f f i c e r  I t h o u g h t  t o  b e  
t h e  l a s t  o f f i c e r  i n  t h a t  g r o u p  p u r s u e d  m e  a t  my 
car ,  b u t  upon coming a r o u n d  t h e  b u i l d i n g  i n  t h e  
c a r  h e  s t u m b l e d  a n d  I s t e p p e d  b a c k  a f ew  f e e t  
and h e  app rehended  m e ,  h a n d c u f f e d  m e  o v e r  t h e  
b a c k  s i d e  o f  t h i s  Mercedes ,  b r o u g h t  m e  back  t o  
t h e  d o o r ,  s a t  m e  o n  t h e  g round  and o b s e r v e d  t h e  
a r e a  and  t h e n  w e  w e n t  b a c k  i n s i d e  t h e  g a r a g e  
t h e r e  and  s a t  o n  a b a r r e l  I s a t  o n  i n s i d e  h e r e  
a n d  h e  -- I a s k e d  him what was g o i n g  o n  and h e  
t o l d  m e  I was u n d e r  a r r e s t  f o r  p o s s e s s i o n  o f  
c o c a i n e .  

M r .  C i cca re l l i  d e n i e d  h a v i n g  a n y  c o c a i n e  i n  h i s  p o s s e s s i o n  a t  

t h a t  time ( S R - 1 2 3 ) ,  i n  f a c t ,  M r .  C i c c a r e l l i  " n e v e r  s e e n  t h e  

c o c a i n e  u n t i l  t h e  o f f i c e r  s t a t e d  t h a t  i t  was m i n e  and  I d i d  n o t  

t h r o w  s u c h  c o c a i n e  on  t h e  g round  and I d i d n ' t  h a v e  no  c o c a i n e ,  I 

d i d  n o t  p o s s e s s  no  c o c a i n e .  I was t h e r e  f o r  t h e  p u r p o s e  o f  my 

r e p a i r  work . . . 'I (SR-125).  

T h e  d e f e n s e  r e s t e d  ( S R - 1 2 5 ) ,  a n d  r e n e w e d  h i s  m o t i o n  f o r  

judgment  o f  a c q u i t t a l  which  was a g a i n  d e n i e d  (SR-126).  

T h e  j u r y  r e t u r n e d  i t s  v e r d i c t  f i n d i n g  M r .  C iccare l l i  g u i l t y  

a s  c h a r g e d  (SR-174).  The  s t a t e  f i l e d  a n o t i c e  o f  i n t e n t  t o  s e e k  

e n h a n c e d  p e n a l t y  (R-29 )  a n d  a p r e s e n t e n c e  i n v e s t i g a t i o n  was 

o r d e r e d  (R-175) .  



On A u g u s t  3 0 ,  1 9 8 5 ,  a  h e a r i n g  was h e l d  o n  Mr. C i c c a r e l l i ' s  

mo t ion  f o r  a  new t r i a l  (R-42-53)  a t  w h i c h  t i m e  M r .  C i c c a r e l l i  

a r g u e d  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  d e n y i n g  M r .  C i c c a r e l l i ' s  

mot ion  f o r  m i s t r i a l  s t a t i n g :  

MR. TORRES: And t h i s  i s  t h e  r i g h t  t o  r ema in  
s i l e n t .  When O f f i c e r  K i r k  was on  t h e  s t a n d  h e  - - t h e r e  was  t e s t i m o n y  e l i c i t e d  w h e r e i n  h e  
showed t h e  d e f e n d a n t  money. I f  I r e c a l l  it was 
a  d o l l a r  a n d  a  q u a r t e r  a n d  h e  a s k e d  t h e  
d e f e n d a n t ,  n I s  t h i s  y o u r s ? "  a n d  t h e  d e f e n d a n t  
d e n i e d  i t .  T h i s  was  d o n e  b e f o r e  a n y  r i g h t s  
were r e a d  t o  him. And t h e  i n f e r e n c e  o f  t h a t  is 
t h a t  t h i s  e v i d e n c e  was  p i c k e d  up  f r o m  t h e  
g round  a n d  h e  a l r e a d y  a l l e g e d l y ,  b e £  ore  t h i s  
i n t r o d u c t i o n  o f  h i s  t e s t i m o n y ,  h e  s a i d ,  "I saw 
h im d r o p  i t ."  H e  came up  a n d  i f  h e  saw h im 
d r o p  it t h e  f i r s t  t h i n g  h e  s h o u l d  have  d o n e  was 
a r r e s t e d  t h e  man and r e a d  him h i s  r i g h t s  i f  h e  
was  g o i n g  t o  i n t e r r o g a t e  h im.  T h i s  is i n  
- - t h i s  c l e a r l y  a n  i n t e r r o g a t i o n .  T h e  r i g h t s  
were n o t  r e a d .  T h e  q u e s t i o n  was  a s k e d ,  t h e  
i n f e r e n c e  t h a t  i t ' s  h i s  i n  a d d i t i o n  t o  t h i s  
c o c a i n e  a n d  t h e r e f o r e ,  M i r a n d a  h a s  b e e n  
v i o l a t e d .  And h i s  c o n s t i t u t i o n a l  r i g h t  t o  
r ema in  s i l e n t  h a s  been  v i o l a t e d .  

I n  r e s p o n s e ,  t h e  s t a t e  a r g u e d  t h a t  t h e  a c t i o n s  o f  O f f i c e r  

K i r k  were n o t  a n  i n t e r r o g a t i o n .  

THE STATE: H e  o f f e r e d  t h e  money, h e l d  t h e  
money o u t  t o  t h e  d e f e n d a n t  t o  g i v e  it b a c k  t o  
hirn, h e  h a d  n o  u s e  f o r  i t .  T h e  d e f e n d a n t  
r e f u s e d  t o  t a k e  i t  s o  h e  e n t e r e d  i t  i n t o  
e v i d e n c e .  Even i f  Your Honor s h o u l d  f i n d  t h i s  
was a n  i n t e r r o g a t i o n ,  t h e  s t a t e  wou ld  a r g u e  
t h a t  c e r t a i n l y  i n  v i e w  o f  a l l  t h e  o t h e r  
e v i d e n c e  i n  t h i s  c a s e  t h e  error is h a r m l e s s  and 
j u s t  b e c a u s e  a n  a l l e g e d  error h a s  a  c o n s t i t u -  
t i o n a l  f o u n d a t i o n  d o e s  n o t  a u t o m a t i c a l l y  
w a r r a n t  r e v e r s a l .  I t  n e e d s  t o  b e  fundamen ta l  
error. And t h e  s t a t e  is  u n a b l e  t o  see how t h e  
-- t h a t  a c t  o f  o f f e r i n g  him t h e  money and t h e  
d e f e n d a n t  r e f  u s i n g  i t  wou ld  b e  f u n d a m e n t a l  
error or even  p r e j u d i c e  t h e  d e f e n d a n t .  



M r .  Ciccarel l i  a r g u e d  i n  r e b u t t a l  t h a t  

O f f i c e r  K i r k  p i c k e d  u p  t h i s  c o c a i n e  a n d  h i s  
money,  why d i d n ' t  h e  a s k  h i m  w h e t h e r  t h e  
c o c a i n e  was h i s ?  The  i n f e r e n c e ,  o f  c o u r s e ,  i s  
w h e t h e r  t h e  money i s  h i s  a n d  t h e n  h e  s a y s  o f  
c o u r s e ,  -- i n f e r r i n g  g u i l t  a s  t o  t h e  c o c a i n e .  
T h e n  M r .  M a s s e y  [ S t a t e ' s  A t t o r n e y ]  s a y s  h e  
d i d n ' t  h a v e  n o  u s e  f o r  i t  anyway.  W e l l ,  why 
was it i n  e v i d e n c e .  Of c o u r s e ,  i t ' s  i n  
e v i d e n c e  b e c a u s e  a l l e g e d l y  h e  d r o p p e d  it w i t h  
t h e  c o c a i n e .  And t h a t ' s  t h e  i n f e r e n c e .  I t  was 
a n  i n t e r r o g a t i o n ,  c l e a r l y  i n t e r r o g a t i o n  t o  make 
t h i s  man s a y ,  " T h i s  money was mine ,  t h e r e f o r e ,  
t h a t  c o c a i n e  was m i n e  too."  T h a t  was t h e  
i n f e r e n c e .  The i n f e r e n c e  o f  g u i l t .  Because  i f  
t h e  o f f i c e r  would h a v e  a s k e d ,  " I s  t h e  c o c a i n e  
y o u r s ? "  t h e n  t h e r e  w o u l d  b e  n o  p r o b l e m  i n  
s a y i n g  l i k e  M r .  Massey is  a r g u i n g  t h a t  i t  was 
a n  i n t e r r o g a t i o n ,  a l l  o f  it, b u t  h e  s e p a r a t e d  
it t o  i n f e r  g u i l t ,  t o  c a t c h  him i n  a  n e t .  And 
t h a t ' s  w h e r e  t h e  M i r a n d a  comes i n t o  p l a y .  I f  
h e  had  a l r e a d y  s e e n  t h e  c o c a i n e  d r o p  o r  t h r e w  
down,  h e  d i d n ' t  r emember  w h i c h  o n e  a n d  t h e  
C o u r t  -- Your Honor recal ls ,  t h e n  t h e  m i n u t e  h e  
sees  a n y  c o n t r a b a n d  d r o p  or  t h r o w n  by  a 
d e f e n d a n t ,  "You'  r e  u n d e r  a r r e s t . "  Read  
M i r a n d a .  And t h e n  t h e  q u e s t i o n ,  " I s  t h i s  
y o u r s ? "  A l l  o f  i t ,  n o t  p i e c e s  o f  i t .  And t h a t  
was t h e  i n f e r e n c e .  

The  t r i a l  c o u r t  d e n i e d  M r .  C i c c a r e l l i ' s  m o t i o n  f o r  a new 

t r i a l .  (R-53) .  

P u r s u a n t  t o  Mr. C icca re l l i ' s  p e t i t i o n  f o r  r e v i e w  by w r i t  o f  

h a b e a s  c o r p u s ,  t h e  d i s t r i c t  c o u r t  g r a n t e d  M r .  C i c c a r e l l i '  s 

b e l a t e d  d i r e c t  a p p e a l  (R-54-55).  



SUMMARY OF THE ARGUMENT 

An e x c u l p a t o r y  s t a t e m e n t  a d m i t t e d  i n t o  e v i d e n c e  o v e r  

o b j e c t i o n  w a s  t h e  p r o d u c t  o f  a  p o l i c e  t a c t i c  c a l c u l a t e d  t o  

e l i c i t  a  r e s p o n s e  i n  v i o l a t i o n  o f  M r .  C i c c a r e l l i ' s  F i f t h  Amend- 

ment p r i v i l e g e  a g a i n s t  compu l so ry  s e l f  i n c r i m i n a t i o n .  A f t e r  M r .  

C i c c a r e l l i  w a s  a r r e s t e d  a n d  h a n d c u f f e d  a n d  b e f o r e  g i v e n  t h e  

M i r a n d a  a d v i s o r y ,  O f f i c e r  K i r k  a t t e m p t e d  t o  g i v e  him a  d o l l a r  

b i l l  a n d  q u a r t e r  f o u n d  n e a r  t h e  c o c a i n e  t h a t  had been  th rown t o  

t h e  g r o u n d .  ( S R - 6 4 ) .  I n  r e s p o n s e  t o  K i r k ' s  o f f e r ,  M r .  

C i c c a r e l l i  d e n i e d  t h a t  t h e y  were h i s  ( S R - 6 4 ) .  T h r o u g h  s u c h  

a c t i o n ,  t h e  p o l i c e  f a i l e d  t o  s c r u p u l o u s l y  h o n o r  t h e  r i g h t  t o  

r e m a i n  s i l e n t  and t h e  a d m i s s i o n  o f  t h i s  s t a t e m e n t  o v e r  o b j e c t i o n  

c o n s t i t u t e d  p r e j u d i c i a l  error. 

The d e c i s i o n  below was p r e m i s e d  upon h a r m l e s s  error ,  y e t  t h e  

c o u r t  i n d i c a t e d  t h a t  it d i d  n o t  a c t u a l l y  r e v i e w  t h e  a p p e l l a t e  

r e c o r d  t o  i n d e p e n d e n t l y  s c r u t i n i z e  w h e t h e r  t h e  error c o u l d  h a v e  

a f f e c t e d  t h e  v e r d i c t .  I n  v i e w  o f  t h e  c i r c u m s t a n t i a l  n a t u r e  o f  

t h e  e v i d e n c e  s u c h  f u l l  r e v i e w  o f  t h e  r e c o r d  by t h e  d e c i d i n g  

j u d g e s  o f  t h e  r e v i e w i n g  c o u r t  o n  p l e n a r y  r e v i e w  i s  m a n d a t e d  b y  

H o l l a n d  v .  S t a t e ,  s u p r a ,  and U n i t e d  S t a t e s  v. H a s t i n q ,  461  U.S. 

499 ( 1 9 8 3 ) .  



ISSUE BEFORE THE COURT 

WHETHER THE TRIAL COURT ERRED PREJUDICIALLY I N  
D E N Y I N G  MR. CICCARELLI'S MOTION FOR MISTRIAL BY 
ADMITTING MR. CICCARELLI ' S  STATEMENT WHICH WAS 
OBTAINED AFTER THE POLICE FAILED TO SCRUPU- 
LOUSLY HONOR DEFENDANT'S FIFTH AMENDMENT 
RIGHTS? 

And 

WHETHER THE DISTRICT COURT E R R E D  I N  NOT 
R E V I E W I N G  THE ENTIRE RECORD WHEN FINDING THE 
ERROR TO BE HARMLESS? 

O f f i c e r  K i r k ' s  a t t e m p t  t o  g i v e  M r .  C i c c a r e l l i  t h e  d o l l a r  

b i l l  and  q u a r t e r ,  t h u s  i n f e r r i n g  h i s  o w n e r s h i p  o f  t h e  c o c a i n e  a s  

w e l l ,  a l t h o u g h  n o t  e x p r e s s  i n t e r r o g a t i o n ,  was i t s  f u n c t i o n a l  

e q u i v a l e n t .  I t  is w e l l  se t t led  t h a t  a d e f e n d a n t  m u s t  be a d v i s e d  

o f  h i s  r i g h t s  u n d e r  M i r a n d a  v .  A r i z o n a ,  4 8 3  U.S. 4 4 3  ( 1 9 6 6 ) ,  

b e f o r e  p o l i c e  may q u e s t i o n  ( o r  i t s  f u n c t i o n a l  e q u i v a l e n t )  a 

p e r s o n  i n  c u s t o d y  or  o t h e r w i s e  d e p r i v e d  o f  h i s  f r e e d o m  o f  a c t i o n  

i n  a n y  s i g n i f i c a n t  way.  T h e  F i f t h  Amendment p r i v i l e g e  a g a i n s t  

s e l f  i n c r i m i n a t i o n  i s  so f u n d a m e n t a l  t h a t  t h e  f a c t  t h a t  M r .  

C i c c a r e l l i  ' s s t a t e m e n t  was i n t e n d e d  t o  be e x c u l p a t o r y  is irrele- 

v a n t  f o r  p u r p o s e s  o f  Mi r anda ,  i d .  a t  477 :  - 
I f  a s t a t e m e n t  made were i n  f a c t  t r u l y  e x c u l p a -  
t o r y ,  it would ,  of c o u r s e ,  n e v e r  be u s e d  by t h e  
p r o s e c u t  i o n .  I n  f a c t ,  s t a t e m e n t s  m e r e l y  
i n t e n d e d  t o  be e x c u l p a t o r y  by t h e  d e f e n d a n t  a re  
o f t e n  u sed  t o  impeach h i s  t e s t i m o n y  a t  t r i a l  o r  
t o  d e m o n s t r a t e  u n t r u t h s  i n  t h e  s t a t e m e n t  g i v e n  
u n d e r  i n t e r r o g a t i o n  and t h u s  t o  p r o v e  g u i l t  by 
i m p l i c a t i o n .  T h e s e  s t a t e m e n t s  are i n c r i m i n a t -  
i n g  i n  a n y  m e a n i n g f u l  s e n s e  o f  t h e  word and  may 
n o t  be u s e d  w i t h o u t  t h e  f u l l  w a r n i n g  a n d  
e f f e c t i v e  w a i v e r  r e q u i r e d  f o r  a n y  o t h e r  
s t a t e m e n t .  



" I n t e r r o g a t i o n "  u n d e r  M i r a n d a  i n c l u d e s  n o t  o n l y  e x p r e s s  

q u e s t i o n i n g  b u t  a l s o  i t s  " f u n c t i o n a l  e q u i v a l e n t . "  Rhode I s l a n d  

v .  I n n i s ,  446  U . S .  2 9 1 ,  300 ( 1 9 8 0 ) .  Thus ,  any  words  or  a c t i o n s  

b y  t h e  p o l i c e  " o t h e r  t h a n  t h o s e  n o r m a l l y  a t t e n d a n t  t o  a r res t  a n d  

c u s t o d y "  t h a t  t h e y  know or s h o u l d  know would be r e a s o n a b l y  l i k e l y  

t o  e l  i c i t  a n  i n c r i m i n a t i n g  r e s p o n s e  c o n s t i t u t e  i n t e r r o g a t i o n  and 

a s  s u c h  mus t  cease upon t h e  i n d i v i d u a l  e x e r c i s e  o f  h i s  r i g h t  t o  

r e m a i n  s i l e n t .  I n n i s  a t  3 0 1 .  A l t h o u g h  M r .  C iccare l l i  was n o t  

a d v i s e d  o f  h i s  M i r a n d a  r i g h t s  p r i o r  t o  making t h e  s t a t e m e n t ,  h e  

n e v e r t h e l e s s  i n d i c a t e d  h i s  desire t o  r e m a i n  s i l e n t .  

The  D i s t r i c t  C o u r t  o f  A p p e a l  below f o u n d  a " s e r i o u s  q u e s -  

t i o n "  a s  t o  t h e  a d m i s s i b i l i t y  o f  t h e  s t a t e m e n t  d e n y i n g  o w n e r s h i p  

o f  t h e  money f o u n d  n e x t  t o  t h e  c o n t r a b a n d .  The c o u r t  f o u n d  t h a t  

u n d e r  t h e  t e s t  o f  S t a t e  v .  D i G u i l i o ,  491  So.2d 1129  ( F l a .  1 9 8 6 ) ,  

t h a t  t h e  e r ro r  was h a r m l e s s .  T h e  c o n c u r r i n g  o p i n i o n  o f  J u d g e  

S t o n e  w o u l d  h a v e  h e l d  t h e r e  t o  h a v e  b e e n  no Mi randa  v i o l a t i o n ,  

b u t  i f  t h e r e  had b e e n  a v i o l a t i o n  t h a t  t h e  error was h a r m f u l .  

The  i s s u e  b e f o r e  t h i s  C o u r t  is  w h e t h e r  t h e  D i s t r i c t  C o u r t  o f  

A p p e a l  p r o p e r l y  r e v i e w e d  t h e  case  p u r s u a n t  t o  t h e  d i c t a t e s  o f  

H o l l a n d  v .  S t a t e ,  s u p r a  and U n i t e d  S t a t e s  v .  H a s t i n g ,  s u p r a .  The  

c o u r t  e x p r e s s l y  n o t e d  t h a t  H o l l a n d  " a p p e a r s  t o  h o l d  t h a t  it is 

t h e  d u t y  o f  e a c h  a p p e l l a t e  j u d g e  t o  r e a d  t h e  e n t i r e  t r i a l  c o u r t  

r e c o r d  b e f o r e  d e t e r m i n i n g  w h e t h e r  t r i a l  e r ro r  may be h a r m l e s s . "  

N e v e r t h e l e s s ,  t h e  d i s t r i c t  c o u r t  e x p r e s s l y  s t a t e d  t h a t  e a c h  j u d g e  

o n  t h e  p a n e l  " h a s  n o t  i n d e p e n d e n t l y  r e a d  t h e  r e c o r d  i n  i t s  

e n t i r e t y . "  T h e  d i s t r i c t  c o u r t  r e l i e d  " e x t e n s i v e l y  u p o n  t h e  

r e v i e w  o f  t h e  e v i d e n c e  se t  o u t  i n  t h e  p a r t i e s '  b r i e f s  and  o u r  own 



i n t e r n a l  r e v i e w  p r o c e s s  by which t h e  c o u r t ' s  l e g a l  s t a f f  d i r e c t l y  

e x a m i n e s  t h e  t r i a l  c o u r t  r e c o r d  t o  b e  c e r t a i n  t h a t  t h e  c o u r t  is 

p r e s e n t e d  w i t h  a n  a c c u r a t e  d e s c r i p t i o n  o f  t h e  e v i d e n c e . "  

A d e s c r i p t i o n  o f  t h e  e v i d e n c e  d o e s  n o t  s u f f i c e  f o r  r e v i e w  o f  

t h e  r e c o r d  b e c a u s e  d e t e r m i n a t i o n s  of  h a r m l e s s  error,  p a r t i c u l a r l y  

w h e r e  v i o l a t i o n s  o f  t h e  F i f t h  Amendment p r i v i l e g e  is i n v o l v e d ,  

c a n n o t  a d e q u a t e l y  b e  made b a s e d  upon a  summary p r e p a r e d  by  t h e  

c o u r t ' s  s t a f f  o r  by  r e v i e w  o f  t h e  b r i e f s .  T h e  b r i e f s  a r e  

d e s i g n e d  t o  p r e s e n t  t o  t h e  r e v i e w i n g  c o u r t  a  s t a t e m e n t  o f  t h e  

c a s e  a n d  o f  t h e  f a c t s  " w h i c h  s h a l l  i n c l u d e  t h e  n a t u r e  o f  t h e  

c a s e ,  t h e  c o u r s e  of  t h e  p r o c e e d i n g s ,  and  t h e  d i s p o s i t i o n  i n  t h e  

lower t r i b u n a l . "  S e e  F l o r i d a  R u l e  o f  A p p e l l a t e  P r o c e d u r e  

9 . 2 1 0 ( b )  ( 3 ) .  W e  s u b m i t  t h a t  t h i s  d o e s  n o t  s u f f i c e  f o r  j u d i c i a l  

r e v i e w  of  t h e  r e c o r d .  I n  H o l l a n d  v .  S t a t e ,  s u p r a  t h i s  C o u r t  h e l d  

t h a t  i s  t h e  d u t y  o f  t h e  a p p e l l a t e  c o u r t  t o  r e v i e w  t h e  e n t i r e  

t r i a l  c o u r t  r e c o r d  i n  d e t e r m i n i n g  h a r m l e s s  e r ror .  The  S u p r e m e  

C o u r t  i n  U n i t e d  S t a t e s  v .  H a s t i n g ,  was q u o t e d  by t h i s  C o u r t  i n  

S t a t e  v .  M a r s h a l l ,  476 So.2d 150  ( F l a .  1 9 8 5 ) ,  a t  152 ,  a s  manda- 

t i n g  t h e  f o l l o w i n g :  

I n  H a s t i n g  t h e  C o u r t  s t a t e d :  ' S i n c e  Chapman, 
t h e  C o u r t  h a s  c o n s i s t e n t l y  made it c l e a r  t h a t  
it is  t h e  d u t y  o f  a  r e v i e w i n g  c o u r t  t o  c o n s i d e r  
t h e  t r i a l  r e c o r d  a s  a  w h o l e  a n d  t o  i g n o r e  
errors  t h a t  a r e  h a r m l e s s ,  i n c l u d i n g  m o s t  
c o n s t i t u t i o n a l  v i o l a t  i o n s .  ' 

Quo t ing  U n i t e d  S t a t e s  v. H a s t i n g ,  461 U.S. a t  509. 

T h e s e  r e f e r e n c e s  S t a t e  v .  M a r s h a l l ,  U n i t e d  S t a t e s  v .  

H a s t i n g  a n d  H o l l a n d  v .  S t a t e ,  t h a t  t h e  r e v i e w i n g  c o u r t  m u s t  

c o n s i d e r  t h e  t r i a l  r e c o r d  a s  a  whole  c o i n c i d e s  w i t h  t h i s  C o u r t ' s  

d e c i s i o n  i n  S t a t e  v .  D i G u i l i o ,  s u p r a  where t h i s  C o u r t  expounded 



t h e  d i f f i c u l t y  o f  h a r m l e s s  e r ro r  d e t e r m i n a t i o n s  and emphas ized  

t h e  d u t y  o f  a  r e v i e w i n g  c o u r t  t o  e v a l u a t e  t h e  n a t u r e  o f  t h e  error 

i n  l i g h t  o f  t h e  e n t i r e  p r o c e e d i n g s .  I t  is n o t  s u f f i c i e n t  f o r  a  

r e v i e w i n g  c o u r t  t o  s i m p l y  r e f e r  t o  t h e  s t r e n g t h  o f  t h e  e v i d e n c e .  

I t  is t h e  r e a s o n a b l e  a n d  p o s s i b l e  e f f e c t  o f  t h e  error upon t h e  

j u r y ' s  r e s o l u t i o n  o f  compet ing  f a c t s  and i s s u e s  t h a t  t h e  Dis t r ic t  

C o u r t  o f  Appeal  must d e t e r m i n e  i n  r e v i e w i n g  a  c r i m i n a l  c o n v i c t i o n  

w h e r e  er ror  i n  v i o l a t i o n  o f  t h e  F i f t h  Amendment p r i v i l e g e  i s  

i n v o l v e d .  I n  i t s  r e v i e w  o f  t h i s  c a s e ,  t h e  c o u r t  below s h o u l d  

have  i n d e p e n d e n t l y  r ev i ewed  t h e  e n t i r e  r e c o r d  f o r  t h e  f o l l o w i n g  

r e a s o n s ,  i n  a d d i t i o n  t o  t h e  d i c t a t e s  o f  t h e  d e c i s i o n s  r e f e r r e d  t o  

above.  

The s u b s t a n t i a l  r e a s o n s  s u p p o r t i n g  t h e  r u l e  announced i n  t h e  

c a s e s  s e t  f o r t h  above i n c l u d e  t h e  f a c t  t h a t  t h e  j u d g e s  t h e m s e l v e s  

o n  t h e  r e v i e w i n g  c o u r t  a r e  q u a l i f i e d  by e x p e r i e n c e  w h i l e  b o t h  

c o u n s e l  f o r  t h e  p a r t i e s  and t h e  j u d i c i a l  a i d s ,  who a r e  e m p l o y e d  

t o  a s s i s t  t h e  c o u r t ,  l a c k  s u c h  e x p e r i e n c e  a n d  q u a l i f i c a t i o n s .  

Only t h o s e  who have  been  d u l y  s e l e c t e d  a n d  s w o r n  a s  j u d g e s  a r e  

empowered t o  a c t u a l l y  d e c i d e  c a s e s .  F o r  t h e  a c t u a l  s u b s t a n c e  o f  

t h e  d e c i s i o n ,  which  i n v o l v e s  t h e  e v a l u a t i o n  of  error  i n  l i g h t  o f  

t h e  e n t i r e  t r i a l  r e c o r d ,  t o  b e  subsumed i n t o  a  s t a t e m e n t  o f  c a s e  

a n d  f a c t s  i n  t h e  b r i e f s  o f  t h e  p a r t i e s  o r  a  j u d i c i a l  summary 

p r e s e n t e d  b y  t h e  a i d s  t o  t h e  c o u r t  i s  i n c o n s i s t e n t  w i t h  t h i s  

C o u r t ' s  d e t e r m i n a t i o n  i n  S t a t e  v. D i G u i l i o  o f  t h e  method by which 

t h e s e  k i n d s  o f  errors must  be r ev i ewed .  

The e n t i r e  t r i a l  c o u r t  r e c o r d  g i v e s  a  d e c i d i n g  p a n e l  a  b a s i s  

f o r  e x e r c i s i n g  r e a s o n e d  j u d g m e n t .  T h e  p o s s i b l e  e f f e c t  upon a  



j u r y  o f  a  F i f t h  Amendment p r i v i l e g e  v i o l a t i o n  c a n n o t  b e  l e a r n e d  

from a  mere summary o f  t h e  e v i d e n c e .  I t  is a  d e c i s i o n  r e q u i r i n g  

e v a l u a t i o n  a n d  j udgment  which s p r i n g s  f rom f i r s t  hand knowledge 

o f  t h e  a c t u a l  p r e s e n t a t i o n  o f  t h e  e v i d e n c e  i n c l u d i n g  e q u i v o c a -  

t i o n s  o f  w i t n e s s e s ,  t h e  k i n d s  o f  i n f e r e n c e s  made n e c e s s a r y  by t h e  

s p e c i f i c  t e s t i m o n y  f o r  r e l e v a n t  and m a t e r i a l  f a c t s  t o  b e  f o u n d ,  

a n d  i n  a p p l y i n g  t h e  r e a s o n a b l e  d o u b t  s t a n d a r d  t o  h a r m l e s s  error .  

The r e v i e w i n g  c o u r t  must be  a s s u r e d  t h a t  t h e  e r ro r  may n o t  h a v e  

i n f e c t e d  t h e  j u r y ' s  d e t e r m i n a t i o n  o f  e i t h e r  t h e  q u e s t i o n  of g u i l t  

or t h e  d e g r e e  o f  g u i l t .  

J u d i c i a l  r e v i e w  o f  t h e  e n t i r e  r e c o r d  is n o t  a s  d i f f i c u l t  a s  

t h e  d i s t r i c t  c o u r t  may h a v e  i n d i c a t e d  i n  i t s  o p i n i o n  b e l o w .  

T r i a l  t r a n s c r i p t s ,  where  t h e  p a r t i e s  have a d e q u a t e l y  b r i e f e d  t h e  

f a c t s ,  may be  r e a d  by t h e  r e v i e w i n g  j u d g e s  w i t h  a n  e y e  t o  t h e  

e v i d e n c e  t h a t  is  c o n t a i n e d  i n  t h e  t e s t i m o n y .  The  r e v i e w i n g  c o u r t  

d o e s  n o t  a p p r o a c h  t h e  a p p e l l a t e  r e c o r d  c o l d .  The p u r p o s e  o f  t h e  

b r i e f s  i s  t o  p r e s e n t  t h e  c o u r t  w i t h  a n  u n d e r s t a n d i n g  o f  t h e  

e v i d e n c e ,  b u t  d o e s  no s u f f i c e  f o r  j u d i c i a l  r e v i e w  o f  t h e  e v i d e n c e  

i n  d e t e r m i n a t i o n  o f  t h e  j u d i c i a l  d e c i s i o n .  I n  A n d e r s  v .  

C a l i f o r n i a ,  3 8 6  U.S. 7 3 8  ( 1 9 6 7 ) ,  it was emphasized t h a t  it is t h e  

c o u r t  and  n o t  c o u n s e l  f o r  e i t h e r  o f  t h e  p a r t i e s  t h a t  makes t h e  

d e t e r m i n a t i o n  o f  t h e  c a s e  on a p p e a l .  F o r  t h e  c o u r t  t o  r e l y  upon  

t h e  b r i e f s  o f  t h e  p a r t i e s ,  i n s t e a d  of  i t s  own d e t e r m i n a t i o n ,  i n  

making t h e  s e n s i t i v e  d e t e r m i n a t i o n  o f  h a r m l e s s  e r ro r  beyond  a  

r e a s o n a b l e  d o u b t  i n  F i f t h  Amendment p r i v i l e g e  v i o l a t i o n s  i s  

q u e s t i o n a b l e  i n  v i e w  o f  t h e  d e c i s i o n  i n  Anders  t h a t  i n  no merit 

c a s e s  t h e  r e v i e w i n g  c o u r t  rnust  i n d e p e n d e n t l y  r e v i e w  t h e  e n t i r e  



r e c o r d .  I t  w o u l d  b e  a n  anomaly f o r  t h e  c o u r t  t o  be r e q u i r e d  t o  

d o  l e s s  i n  c a s e s  w h e r e  r e v e r s i b l e  e r r o r  is u r g e d  u p o n  t h e  

a p p e l l a t e  c o u r t .  

T h e  summary o f  t h e  c a s e  i n  t h e  b r i e f s  o f  t h e  p a r t i e s ,  o r  i n  

t h e  summary p r e p a r e d  b y  t h e  j u d i c i a l  a i d s  t o  t h e  j u d g e s ,  may 

c o n t a i n  i n a c c u r a c i e s  o r  o m i s s i o n s ,  a n d  n o  a m o u n t  o f  l a b o r  by  

j u d i c i a l  a i d s  c a n  s u f f i c e  f o r  t h e  e x p e r i e n c e d  j u d g m e n t  o f  t h o s e  

q u a l i f i e d  t o  s e r v e  a s  a p p e l l a t e  j u d g e s .  M o r e o v e r ,  s i n c e  t h e  

j u d i c i a l  summary upon  w h i c h  t h e  d e c i s i o n  o f  r e v i e w i n g  c o u r t s ,  

u n d e r  t h e  d e c i s i o n  b e l o w ,  may b e  made is  n o t  made a v a i l a b l e  t o  

t h e  p u b l i c  or  t o  c o u n s e l  f o r  t h e  p a r t i e s .  T h e r e f o r e ,  i n  c a s e s  

w h e r e  l e s s  t h a n  a  f u l l  o p i n i o n  is  r e n d e r e d  any  i n a c c u r a c i e s  o r  

o m i s s i o n s  i n  t h o s e  s u m m a r i e s  wou ld  g o  c o m p l e t e l y  u n n o t i c e d  

b e c a u s e  n e i t h e r  t h e  j u d g e s  no r  c o u n s e l  f o r  t h e  p a r t i e s  would b e  

a b l e  t o  d e t e r m i n e  w h e t h e r  t h e  d e c i s i o n  may be  b a s e d  upon error i n  

t h e  p r e s e n t a t i o n  o f  t h e  r e c o r d  i n  summary fo rm t o  t h e  a p p e l l a t e  

j u d g e s .  

F l o r i d a  R u l e  o f  A p p e l l a t e  P r o c e d u r e  9 .200  c o n c e r n s  t h e  

n e c e s s i t y  o f  t h e  t r i a l  c o u r t  r e c o r d ,  i n c l u d i n g  p e r t i n e n t  p o r t i o n s  

o f  t r a n s c r i p t s  o f  p r o c e e d i n g s ,  t o  b e  t r a n s m i t t e d  t o  t h e  c l e r k  o f  

t h e  a p p e l l a t e  c o u r t .  M o r e o v e r ,  R u l e  9 . 2 0 0  ( f )  n e c e s s i t a t e s  t h e  

c o r r e c t i o n  o f  a n y  e r ro r  o r  o m i s s i o n  b e f o r e  t h e  c o u r t  r e a c h e s  a  

d e c i s i o n ,  and  p r o v i d e s  t h a t  n o  p r o c e e d i n g  s h a l l  b e  d e t e r m i n e d  

b e c a u s e  t h e  r e c o r d  is i n c o m p l e t e  u n l e s s  a n  o p p o r t u n i t y  t o  

s u p p l e m e n t  t h e  r e c o r d  h a s  b e e n  g i v e n .  I t  i s  a l s o  a n  a x i o m  o f  

a p p e l l a t e  p r a c t i c e  t h a t  t h e  s t a t e m e n t  o f  t h e  f a c t s  i n  a  b r i e f  o f  

a p p e l l a n t ,  or  p e t i t i o n e r ,  be  s t a t e d  most f a v o r a b l y  t o  t h e  r u l i n g  



b e l o w .  T h i s  r e q u i r e m e n t  m a k e s  d i f f i c u l t  t h e  p r e s e n t a t i o n  o f  

w e a k n e s s e s  i n  t h e  e v i d e n c e  a s  t o  which  e r r o r  i n  v i o l a t i o n  o f  t h e  

F i f t h  Amendment p r i v i l e g e  may h a v e  a f f e c t e d  t h e  j u r y ' s  d e t e r m i n a -  

t i o n  o f  t h e  f a c t s .  I f  a n  a p p e l l a n t  is p r e c l u d e d  f rom p r e s e n t i n g  

t h e  f a c t s  i n  a m a n n e r  f a v o r a b l e  t o  h i s  a s s e r t i o n  o f  h a r m f u l  

error, t h e n  it is  a b s o l u t e l y  n e c e s s a r y  t h a t  t h e  a p p e l l a t e  c o u r t  

i t s e l f  r e v i e w  t h e  r e c o r d  i n  o r d e r  t o  d e t e r m i n e  how t h e  v i o l a t i o n  

may h a v e  i n f l u e n c e d  t h e  j u r y ' s  a d v e r s e  d e t e r m i n a t i o n  o f  t h e  f a c t s  

a s  a p p l i e d  t o  t h e  l a w .  Que ry ,  how d o  w e a k n e s s e s  i n  t h e  e v i d e n c e  

or  how d o  p a r t i c u l a r  f a c e t s  o f  t h e  e v i d e n c e  a s  t o  t h e  w h i c h  t h e  

t r i e r  o f  f a c t  may h a v e  b e e n  i n f l u e n c e d  b y  t h e  F i f t h  Amendment 

p r i v i l e g e  v i o l a t i o n  g e t  p r e s e n t e d  t o  t h e  a p p e l l a t e  j u d g e s  i f  n o t  

by t h e  c o u r t  r e a d i n g  t h e  t e s t i m o n y ?  

An a n a l o g o u s  s i t u a t i o n  was p r e s e n t e d  i n  P e r i  v. S t a t e ,  426  

S o . 2 d  1 0 2 1  ( F l a .  3d  DCA 1 9 8 3 ) .  I n  t h a t  case a t r i a l  j u d g e  was 

a b s e n t  d u r i n g  p a r t  o f  t h e  v o i r  d i r e  p r o c e s s  o v e r  t h e  o b j e c t i o n  o f  

t h e  a c c u s e d .  The  Dis t r ic t  C o u r t  o f  Appea l  e x t e n s i v e l y  c o n s i d e r e d  

t h e  d u t y  o f  t h e  c o u r t  t o  b e  p e r s o n a l l y  p r e s e n t  a t  a l l  o f  t h e  

t r i a l  p r o c e e d i n g s  i n  a case .  T h e  c o u r t  n o t e d  t h a t  it is n o t  a 

f o r m a l i t y  t h a t  t h e  c o u r t  b e  p e r s o n a l l y  p r e s e n t  i n  o r d e r  t o  

p r e s i d e  o v e r  t h e  p r o c e e d i n g s .  I t  was n o t e d  t h a t  i n  n u m e r o u s  

cases  i t  d i d  n o t  ma t t e r  t h e  s t a g e  o f  t h e  p r o c e e d i n g  n o r  t h e  

l e n g t h  o r  r e a s o n  f o r  t h e  d e p a r t u r e ,  n o r  t h e  j u d g e ' s  p r o x i m i t y  t o  

t h e  p r o c e e d i n g s  a s  i n  a n y  way m i t i g a t i n g  t h e  harm c r e a t e d  b y  t h e  

c o u r t ' s  a b s e n c e .  



I n  a p p e l l a t e  p r o c e e d i n g s  t h e  a c t u a l  work o f  t h e  a p p e l l a t e  

c o u r t  is two-fo ld .  I t  is i n  r e v i e w i n g  t h e  r e c o r d  o f  t h e  p roceed -  

i n g s  b e l o w  i n  o r d e r  t o  d e t e r m i n e  t h e  e x a c t  n a t u r e  o f  t h o s e  

p r o c e e d i n g s .  S e c o n d l y ,  it is t o  r e v i e w  t h e  l aw  a s  may be a p p l i e d  

t o  j u d i c i a l  errors  a l l e g e d l y  o c c u r r i n g  d u r i n g  t h o s e  p r o c e e d i n g s .  

The c o u r t  may n o t ,  o f  c o u r s e ,  r e l y  e x t e n s i v e l y  o n  t h e  work o f  

o t h e r s  i n  d e t e r m i n i n g  a p p e l l a t e  d e c i s i o n s  which may be  c o n t r o l -  

l i n g  o f  t h e  l e g a l  i s s u e s .  I t  is  a s s u m e d  t h a t  t h e  a p p e l l a t e  

j udges  p e r s o n a l l y  r e v i e w  j u d i c i a l  d e c i s i o n s  which may b e  c o n t r o l -  

l i n g  i n  a p p e l l a t e  c a s e s .  I t  s h o u l d  a l s o  be r e q u i r e d ,  a s  w e l l  a s  

assumed,  t h a t  a p p e l l a t e  j u d g e s  a l s o  p e r s o n a l l y  r e v i e w  t h e  r e c o r d s  

t o  w h i c h  t h e y  a r e  a p p l y i n g  t h a t  l a w .  I f  t h e  a p p e l l a t e  c o u r t  

r e l i e s  upon  s e c o n d - h a n d  i n f o r m a t i o n  c o n c e r n i n g  t h e  a c t u a l  

p r o c e e d i n g s  below,  it is p e r f o r m i n g  o n l y  one -ha l f  o f  i t s  r e q u i r e d  

a p p e l l a t e  f u n c t i o n  a n d  i s  e f f e c t i v e l y  a b s e n t  d u r i n g  a  r e q u i r e d  

p o r t i o n  of  t h e  a p p e l l a t e  r e v i e w  p r o c e s s .  The p e t i t i o n e r  s u b m i t s  

t h a t  a n  a p p e l l a t e  c o u r t  may n o t  a b s e n t  i t s e l f  f rom r e v i e w i n g  t h e  

t r i a l  c o u r t  p r o c e e d i n g s  anymore t h a n  it may d o  so by r e l y i n g  upon 

a  summary o f  c o n t r o l l i n g  d e c i s i o n s  o n  q u e s t i o n s  o f  l a w .  T h e  

c o u r t  may o f  c o u r s e  u t i l i z e  s u m m a r i e s  i n  o r d e r  t o  i d e n t i f y  t h e  

most p e r t i n e n t  p o r t i o n s  o f  a p p e l l a t e  d e c i s i o n s  a s  w e l l  a s  

p o r t i o n s  o f  r e c o r d s  i n  c a s e s  p e n d i n g  b e f o r e  i t .  B u t  i t  is  t h e  

r e s p o n s i b i l i t y ,  w e  s u b m i t ,  f o r  a p p e l l a t e  j u d g e s  t o  p e r s o n a l l y  

r e v i e w  t h e  r e c o r d  o f  t h e  p r o c e e d i n g s  i n  a l l  m a t e r i a l  r e s p e c t s  a s  

w e l l  a s  t o  i n d e p e n d e n t l y  r e v i e w  c o n t r o l l i n g  c o u r t  d e c i s i o n s  t o  

d e t e r m i n e  f i r s t - h a n d  t h e  b a s i s  upon which t h e y  a p p l y  b o t h  law and 

f a c t s  i n  a p p e l l a t e  d e c i s i o n s .  



F l o r i d a  R u l e  o f  A p p e l l a t e  P r o c e d u r e  9 . 2 2 0 ,  c o n c e r n i n g  a n  

a p p e n d i x  t o  a n  a p p e l l a t e  b r i e f ,  s p e c i f i c a l l y  p r o v i d e s  i n  t h e  

committee n o t e s  t h a t  t h e  a p p e n d i x  i s  o p t i o n a l  e x c e p t  w h e r e  

r e q u i r e d  u n d e r  s p e c i f i c  r u l e s .  A l t h o u g h  a n  a p p e n d i x  may b e  

e n c o u r a g e d  t o  i d e n t i f y  a n d  p r e s e n t  p e r t i n e n t  p o r t i o n s  o f  t h e  

r e c o r d  d e e m e d  n e c e s s a r y  t o  a n  u n d e r s t a n d i n g  o f  t h e  i s s u e s  

p r e s e n t e d ,  n o  whe re  i n  t h e  r u l e  d o e s  it s t a t e  t h a t  a n  a p p e n d i x  is 

r e q u i r e d  f o r  t h e  c o u r t  t o  a d e q u a t e l y  r e v i e w  t h e  n a t u r e  o f  t h e  

e r r o r  i n  l i g h t  o f  t h e  h a r m l e s s  error r u l e  announced  i n  D i G u i l i o .  

I f  i t  i s  n e c e s s a r y  f o r  c o u n s e l  f o r  a p p e l l a n t s  i n  c r i m i n a l  

p r o c e e d i n g s  t o  a t t a c h  a n  e x t e n s i v e  a p p e n d i x  c o n t a i n i n g  a l l  

p o s s i b l e  r e l e v a n t  p o r t i o n s  o f  t h e  t r i a l  p r o c e e d i n g s  which  may 

h a v e  b e e n  a f f e c t e d  by t h e  e r ror ,  t h e n  t h e  r u l e  s h o u l d  so  s t a t e .  

U n t i l  a n  amendmen t  t o  t h e  r u l e ,  i f  s u c h  i s  t o  b e  d o n e ,  i s  

e f f e c t u a t e d  t h i s  C o u r t  s h o u l d  p r o t e c t  t h e  r i g h t s  o f  t h o s e  s e e k i n g  

a r e v i e w  o f  c o n s t i t u t i o n a l  e r r o r s  d u r i n g  t h e i r  t r i a l s  by  a d h e r i n g  

t o  i t s  p r o n o u n c e m e n t  i n  H o l l a n d  w h i c h  i s  c o n s i s t e n t  w i t h  i t s  

r u l i n g  i n  S t a t e  v. D i G u i l i o ,  S t a t e  v. M a r s h a l l  and  U n i t e d  S t a t e s  

v .  H a s t i n g ,  t h a t  t h e  a p p e l l a t e  c o u r t  mus t  r e v i e w  t h e  r e c o r d  as a 

whole  i n  c o n s i d e r i n g  t h e  h a r m l e s s  error r u l e .  Any th ing  less  t h a n  

t h a t ,  w i t h o u t  s p e c i f i c a l l y  a l e r t i n g  t h e  p u b l i c  and t h e  b a r  t o  t h e  

n e c e s s i t y  t o  p r e s e n t  t h e  e n t i r e  r e c o r d  a s  a n  a p p e n d i x  t o  t h e  

b r i e f  w h e r e  n e c e s s a r y ,  i s  i n a d e q u a t e  t o  p r o t e c t  t h e  F i f t h  

Amendment r i g h t  i n v o l v e d .  



CONCLUSION 

W h e r e f o r e ,  i t  is  r e s p e c t f u l l y  r e q u e s t e d  t h a t  t h i s  C o u r t  

q u a s h  t h e  p o r t i o n  o f  t h e  d e c i s i o n  be low a p p r o v i n g  o f  t h e  summary 

r e v i e w  p r o c e s s  o f  t h e  r e c o r d  i n  t h i s  c a s e  a n d  t h a t  t h i s  C o u r t  

e i t h e r  r e v e r s e  and remand w i t h  i n s t r u c t i o n s  t h a t  p e t i t i o n e r  b e  

a f f o r d e d  a  new t r i a l  o r  t h a t  t h e  D i s t r i c t  C o u r t  o f  Appea l  p r o v i d e  

a  c o m p l e t e  r e v i e w  p r o c e s s  i n  t h i s  c a s e .  
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