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STATEMENT OF THE CASE 

On J a n u a r y  1 6 ,  1986 ,  a P a s c o  Coun ty  g r a n d  j u r y  i n d i c t e d  

t h e  A p p e l l a n t ,  J O H N  RUTHELL H E N R Y  f o r  t h e  f i r s t - d e g r e e  m u r d e r  

of S u z a n n e  E .  H e n r y .  (R .1253-54)  On F e b r u a r y  28,  1986 ,  t h e  S t a t e  

f i l e d  a N o t i c e  of I n t e n t  t o  Use E v i d e n c e  o f  O t h e r  Crimes Com- 

m i t t e d  by  t h e  D e f e n d a n t .  T h e  o t h e r  c r imes  were t h e  a l l e g e d  

k i d n a p p i n g  a n d  s u b s e q u e n t  d e a t h  o f  Eugene  C h r i s t i a n  on December 

2 2 ,  1985 ,  a n d  t h e  s t a b b i n g  o f  P a t r i c i a  Roddy on  A u g u s t  1 9 ,  1975.  

@ 

( R .  1266-67)  

On A p r i l  9 ,  1 9 8 7 ,  d e f e n s e  c o u n s e l  f i l e d  a M o t i o n  t o  

E x c l u d e  Use o f  E v i d e n c e  a t  T r i a l  of O the r  Crimes C o m m i t t e d  by t h e  

D e f e n d a n t ,  a l l e g i n g  t h a t  none  of t h e  crimes c i t e d  by t h e  S t a t e  

came w i t h i n  t h e  p u r v i e w  o f  s e c t i o n  9 0 . 4 0 4 ( 2 ) ( a )  o f  t h e  F l o r i d a  

S t a t u t e s  o r  were r e l e v a n t  t o  a n y  i s s u e  b e f o r e  t h e  c o u r t .  ( R .  

1362) D e f e n s e  c o u n s e l  a l s o  f i l e d  a m o t i o n  r e q u e s t i n g  a p r e t r i a l  

d e t e r m i n a t i o n  o f  t h e  a d m i s s i b i l i t y  o f  t h i s  e v i d e n c e  b e c a u s e ,  

w i t h o u t  s u c h  a d e t e r m i n a t i o n ,  d e f e n s e  c o u n s e l  wou ld  be u n a b l e  t o  

e f f e c t i v e l y  v o i r  d i r e  p r o s p e c t i v e  j u r o r s  c o n c e r n i n g  t h e i r  know- 

l e d g e  of t hese  o f f e n s e s  a n d  w h e t h e r  i t  w o u l d  p r e c l u d e  p o t e n t i a l  

j u r o r s  f rom b e i n g  f a i r  a n d  i m p a r t i a l .  ( R .  1363-64)  F o l l o w i n g  a 

p r e t r i a l  p r o f f e r  of Williams R u l e  t e s t i m o n y  ( R .  1425-1531)  a n d  a 

h e a r i n g  on t h e  m o t i o n s  ( R .  1 0 3 6 - 5 0 ) ,  t h e  t r i a l  c o u r t  d e c l i n e d  t o  

make a p r e t r i a l  r u l i n g  i n  t h e  ma t t e r .  ( R .  1049-50)  

e 

On J u l y  1 5  a n d  S e p t e m b e r  2 5 ,  1 9 6 6 ,  d e f e n s e  c o u n s e l  

f i l e d  m o t i o n s  t o  s u p p r e s s  s t a t e m e n t s  a n d  a d m i s s i o n s  made by t h e  

d e f e n d a n t  s u b s e q u e n t  t o  h i s  a r r e s t .  Grounds  f o r  t h e  s u p p r e s s i o n  

were t h a t  ( 1 )  t h e  A p p e l l a n t ,  J o h n  H e n r y ,  was u n d e r  t h e  i n f l u e n c e  

o f  c o c a i n e  a n d  d i d  n o t  k n o w i n g l y  w a i v e  h i s  r i g h t  t o  r e m a i n  0 
1 



s i l e n t ;  ( 2 )  p r i o r  t o  s u c h  s t a t e m e n t s ,  a n  o f f i c e r  o f  t h e  Pasco 

C o u n t y  S h e r i f f ' s  D e p a r t m e n t  a d v i s e d  Henry  t h a t  i f  t h e y  d i d  n o t  

f i n d  Eugene  C h r i s t i a n ,  t h e  o f f i c e r  would  p e r s o n a l l y  k i l l  H e n r y ;  

( 3 )  t h e  o f f i c e r s  i m p l i e d  t o  t h e  A p p e l l a n t  t h a t  a l l  t h e y  were 

i n t e r e s t e d  i n  was l o c a t i n g  Eugene  C h r i s t i a n ;  a n d  ( 4 )  t h e  s t a t e -  

m e n t s  were i n d u c e d  a n d / o r  coerced a f t e r  Henry  had  a d v i s e d  t h a t  h e  

w i s h e d  t o  e x e r c i s e  h i s  r i g h t  t o  r e m a i n  s i l e n t .  ( R .  1 2 7 5 ,  1 2 9 9 )  

F o l l o w i n g  a h e a r i n g  on S e p t e m b e r  50, 1986 ( R .  1053-12481,  t h e  

c o u r t  d e n i e d  t h e  A p p e l l a n t  Is m o t i o n s  t o  s u p p r e s s ,  f i n d i n g  t h a t  

t h e  s t a t e m e n t s  were made f r e e l y  a n d  v o l u n t a r i l y .  ( R .  1200 ,  1 3 2 5 )  

0 

J o h n  Henry  was t r i e d  by j u r y  A p r i l  20  t h r o u g h  2 4 ,  1987. 

D u r i n g  t h e  t r i a l ,  t h e  j u d g e  reaff i rmed h i s  p r e t r i a l  r u l i n g  a d -  

m i t t i n g  H e n r y ' s  s t a t e m e n t s  a n d  a d m i s s i o n s .  ( R .  6 0 0 )  He f o u n d  

t h a t  t h e  c o l l a t e r a l  cr ime e v i d e n c e  c o n c e r n i n g  t h e  d e a t h  o f  

S u z a n n e  H e n r y ' s  s o n ,  Eugene  C h r i s t i a n ,  was a d m i s s i b l e  b o t h  as 

'Ires g e s t a e "  a n d  p u r s u a n t  t o  s e c t i o n  3 0 . 4 0 4  o f  t h e  F l o r i d a  

E v i d e n c e  Code ,  as e v i d e n c e  p e r t a i n i n g  t o  m o t i v e ,  k n o w l e d g e ,  i d e n -  

t i f i c a t i o n ,  l a c k  o f  m i s t a k e  a n d  i n t e n t .  ( R .  584 -86)  F o l l o w i n g  

t h e  S t a t e ' s  case ,  t h e  d e f e n s e  r e s t e d  a n d  moved f o r  j u d g m e n t  of 

a c q u i t t a l  as t o  t h e  f i r s t - d e g r e e  m u r d e r  c h a r g e .  The  m o t i o n  was 

d e n i e d .  ( R .  698 -99)  On A p r i l  2 2 ,  1 9 8 7 ,  t h e  j u r y  f o u n d  A p p e l l a n t  

g u i l t y  as c h a r g e d .  ( R .  1366,  1 3 9 8 )  

a 

The p e n a l t y  p h a s e  o f  t h e  t r i a l  commenced on t h e  f o l l o w -  

i n g  d a y .  ( R .  1372-74)  D e f e n s e  c o u n s e l  r e q u e s t e d  t h a e  t h e  c o u r t  

i n s t r u c t  t h e  j u r y  t o  c o n s i d e r  a s  m i t i g a t i o n  ( 1 )  t h a t  t h e  c a p i t a l  

f e l o n y  was c o m m i t t e d  w h i l e  t h e  d e f e n d a n t  was u n d e r  t h a  i n f l u e n c e  

o f  extreme m e n t a l  o r  e m o t i o n a l  d i s t u r b a n c e ;  ( 2 )  t h a t  t h e  c a p a c i t y  
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of  t h e  d e f e n d a n t  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  of' h i s  c o n d u c t  o r  

t o  conform h i s  conduc t  t o  t h e  r e q u i r e m e n t s  of law was s u b s t a n t i -  

a l l y  i m p a i r e d ;  ( 3 )  any o t h e r  a s p e c t  of  t h e  d e f e n d a n t ' s  c h a r a c t e r  

o r  r e c o r d  and  any  o t h e r  c i r c u m s t a n c e  of  t h e  o f f e n s e ;  and  ( 4 )  t h a t  

~ 

a recommendat ion of  l i f e  impr i sonmen t  may be made e v e n  i n  t h e  

s u p p o r t i n g  t h e  d e a t h  s e n t e n c e  were f i l e d  on May 21 ,  1987.  The 

t r i a l  c o u r t  found  t h r e e  a g g r a v a t i n g  f a c t o r s  and  found  o r  a t  l e a s t  IE 
3 



a s s u m e d  t h r e e  m i t i g a t i n g  f ac to r s .  ( R .  1411-14)  

The a g g r a v a t i n g  f a c t o r s  f o u n d  were t h a t  ( 1 )  t h e  d e f e n d -  

a n t  was p r e v i o u s l y  c o n v i c t e d  of a n o t h e r  c a p i t a l  f e l o n y  o r  f e l o n y  

i n v o l v i n g  t h e  u s e  o r  t h r e a t  o f  v i o l e n c e ;  ( 2 )  t h e  c a p i t a l  f e l o n y  

was e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  o r  c r u e l ;  a n d  ( 3 )  t h e  h o m i c i d e  

was committed i n  a c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  manner  w i t h -  

o u t  a n y  p r e t e n s e  o f  moral o r  l e g a l  j u s t i f i c a t i o n .  T h e  m i t i g a t o r s  

were  ( 1 )  t h a t  t h e  c a p i t a l  f e l o n y  was c o m m i t t e d  w h i l e  t h e  

d e f e n d a n t  was u n d e r  t h e  i n f l u e n c e  o f  e x t r e m e  m e n t a l  o r  e m o t i o n a l  

d i s t u r b a n c e ;  ( 2 )  t h e  c a p a c i t y  of t h e  d e f e n d a n t  t o  a p p r e c i a t e  t h e  

c r i m i n a l i t y  o f  h i s  c o n d u c t  o r  t o  c o n f o r m  h i s  c o n d u c t  t o  t h e  

r e q u i r e m e n t s  of law was s u b s t a n t i a l l y  i m p a i r e d ;  a n d  ( 3 )  a n y  o t h e r  

a s p e c t  of  t h e  d e f e n d a n t ' s  c h a r a c t e r  o r  r e c o r d  a n d  a n y  o t h e r  

c i r c u m s t a n c e  of t h e  o f f e n s e .  ( R .  1409-14)  

a 

D e f e n s e  c o u n s e l ' s  M o t i o n  f o r  N e w  T r i a l  ( R .  1405-06)  was 

0 d e n i e d  May 1 2 ,  1987. ( R .  1 4 1 9 )  On J u l y  2 ,  1 9 8 7 ,  J o h n  R u t h e l l  

Henry  f i l e d  a N o t i c e  of A p p e a l  t o  t n i s  C o u r t  p u r s u a n t  t o  Ar t i c l e  

V ,  S e c t i o n  3 ( b ) ( l )  of t h e  F l o r i d a  C o n s t i t u t i o n  a n d  R u l e  9 . 0 3 0 ( a )  

( I ) ( A ) ( i )  o f  t h e  F l o r i d a  R u l e s  of A p p e l l a t e  P r o c e d u r e .  ( R .  1 4 2 0 )  
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I 

STATEMENT OF THE FACTS 

A .  G U I L T  PHASE 

J o h n  a n d  S u z a n n e  H e n r y  were marr ied  o n  O c t o b e r  31 ,  

1983. S u z a n n e ' s  f i v e  y e a r  o l d  s o n ,  Eugene  C h r i s t i a n  ( " B u g g i e l ' ) ,  

l i v e d  w i t h  them. ( R .  4 7 2 ,  6 3 8 )  B o n n i e  C a n g r o ,  S u z a n n e ' s  s i s t e r ,  

t e s t i f i e d  t h a t ,  a l t h o u g h  J o h n  Henry  a n d  B u g g i e  were n o t  r e l a t e d ,  

h e  a n d  t h e  c h i l d  were v e r y  c l o s e  -- l i k e  f a t h e r  a n d  s o n  -- a n d  

J o h n  Henry  took  t h e  c h i l d  e v e r y w h e r e  w i t h  h im.  (R. 487-88,  4 9 5 )  

S h e  d e s c r i b e d  J o h n  a n d  S u z a n n e  H e n r y ' s  r e l a t i o n s h i p  as  

l l r o c k y . l l  ( R .  4 9 5 )  Once when B o n n i e  was p r e s e n t ,  S u z a n n e  t h r e a t -  

e n e d  J o h n  Henry  w i t h  a k n i f e  b e c a u s e  h e  t r i e d  t o  p r e v e n t  h e r  f rom 

g o i n g  a f t e r  someone  e l s e  w i t h  i t .  S u z a n n e  t o l d  B o n n i e  t h a t  s h e  

t h r e a t e n e d  he r  h u s b a n d  w i t h  a k n i f e  on  a n o t h e r  o c c a s i o n .  (R. 498-  

9 9 )  B o n n i e  s a i d  t h a t  J o h n  w o u l d  s i t  o n  S u z a n n e ' s  stomach a n d  p u t  

h i s  k n e e s  on her  s h o u l d e r s  s o  s h e  c o u l d n ' t  f i g h t  b a c k .  ( R .  5 0 1 )  

B o n n i e  a d m i t t e d  t n a t  S u z a n n e  was a t o u g h  p e r s o n ,  f a i r l y  

"good-s izec i"  p h y s i c a l l y ,  who d i d n  ' t  t a k e  much g u f f  f rom a n y o n e .  

( R .  5 0 0 )  Her s i s t e r  D o r o t h y  c o n c u r r e d ,  a d d i n g  t h a t  S u z a n n e  was 

l i k e l y  t o  g e t  i n t o  p h y s i c a l  f i g h t s  when a g g r a v a t e d  a n d  w o u l d  u s e  

a weapon i f  t h r e a t e n e d .  (R. 508-09) She was n o t  a f r a i d  t o  f i g h t  

b a c k .  I n  f a c t ,  D o r o t h y  h a d  s e e n  S u z a n n e  s t a r t  a f i g h t  a n d  t h r e a t -  

e n  someone  w i t h  a gun  on more t h a n  o n e  o c c a s i o n .  (R. 5 1 0 )  

e 

J o h n  Henry  was n o t  l i v i n g  a t  t h e  h o u s e  a t  t h e  time of 

S u z a n n e ' s  d e a t h .  ( R .  4 7 4 )  He had  n o t  l i v e d  t h e r e  f o r  a b o u t  o n e  

t o  t h r e e  w e e k s .  ( R .  6 0 8 ,  8 5 5 )  A n e i g h b o r  h a d  e a r l i e r  h e a r d  

S u z a n n e  Henry  t e l l  h e r  h u s b a n d ,  "1 w a n t  you  t o  g e t  y o u r  Goddamn 

c l o t h e s  o u t  a n d  s t a y  t h e  f u c k  o u t  of my h o u s e . "  (R. 4 8 0 ,  485-66)  

J o h n  S t e v e n  M a t h i s  t e s t i f i e d  t h a t  on  S u n d a y ,  December 
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2 2 ,  1985,  h e  saw J o h n  Henry  w i t h  N a t h a n  Gi les  a t  G r a n t ' s  p l a c e  i n  

Z e p h y r h i l l s  sometime b z t w e e n  1 2 : O O  a n d  3 : O O  i n  t h e  a f t e r n o o n .  ( R .  

5 5 6 ,  5 6 1 ,  5 6 4 )  Henry  b o r r o w e d  o r  t o o k  h i s  c a r ,  a 1978  C h e v r o l e t  

w i t h  a small s p a r e  t i r e  on o n e  w h e e l .  ( R .  558-61 ,  564-65)  M a t h i s  

o b s e r v e d  t h a t  J o h n  Henry  was s m o k i n g  crack c o c a i n e .  ( R .  5 6 4 )  

0 

S u z a n n e 9 s  s i s te r  D o r o t h y  t e s t i f i e d  t h a t  a b o u t  1 : O O  p.m. 

o n  t h a t  S u n d a y ,  D e c e m b e r  2 2 ,  1 9 8 5 ,  J o h n  H e n r y  s t o p p e d  b y  t h e  

P r e s t o  c o n v e n i e n c e  s t o r e  where s h e  was w o r k i n g .  He b o u g h t  a beer 

a n d  a s k e d  i f  s h e  had  s e e n  S u z a n n e .  D o r o t h y  t o l d  h i m  s h e ' d  s e e n  

h e r  h u s b a n d  t a k i n g  B u g g i e  home, s o  S u z a n n e  mus t  b e  home. ( R .  5 0 7 )  

A t  a b o u t  11:OO o r  11:3O, Ray McAdams, who l i v e d  ac ross  

t h e  s t r e e t ,  n o t i c e d  a car  p u l l  u p  i n  f r o n t  of t h e  H e n r y s '  h o u s e .  

A b l a c k  male g o t  o u t  o f  t h e  c a r ,  k n o c k e d  o n  t h e  d o o r ,  a n d  was 

a d m i t t e d .  Mr. McAdams c o u l d  n o t  i d e n t i f y  h im.  ( R .  476-478)  

M a r i o n  Crooke r ,  who l i v e d  n e x t  d o o r ,  o b s e r v e d  a n  o l d  

b l u e ,  g r e e n ,  o r  g r a y  c h e v y  o u t s i d e  t h e  h o u s e  a b o u t  1 : O O  t o  2 : O O  

t h a t  same a f t e r n o o n .  The car  h a d  a smal l  s p a c e  s a v e r  t i r e  on o n e  

w h e e l .  He saw S u z a n n e  H e n r y ' s  f i v e  y e a r  o l d  s o n  s i t t i n g  i n  t h e  

c a r .  (R. 4 8 0 - 8 2 )  He t h e n  saw a b l a c k  p e r s o n  g e t  i n  t h e  c a r ,  

t h r o w  s o m e t h i n g  i n  t h e  b a c k ,  a n d  d r i v e  away.  (R. 482-64)  He was 

n o t  a b l e  t o  r e c o g n i z e  t h e  p e r s o n  who g o t  i n t o  t h e  car .  ( R .  4 8 4 )  

0 

S u z a n n e  a l s o  worked a t  a P r e s t o  c o n v e n i e n c e  s t o r e .  ( R .  

4 8 9 )  Her s i s te r  B o n n i e  a l w a y s  c a l l e d  t o  make su re  t h a t  S u z a n n e  

g o t  t o  work  a l l  r i g h t .  When s h e  c a l l e d  a r o u n d  12:3O a.m. t h a t  

S u n d a y  n i g h t ,  S u z a n n e  h a d  n e v e r  a r r i v e d  a t  work.  (R. 4 8 9 )  When 

B o n n i e  w a n t  t o  S u z a n n e ' s  h o u s e ,  a l i g h t  vJas on i n  t h e  bedroom a n d  

s h e  c o u l d  hear  t h e  TV b u t  t h e  d o o r s  were l o c k e d .  S h e  r e t u r n e d  i n  
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t h e  m o r n i n g  a r o u n d  8:30 a n d  f o u n d  e v e r y t h i n g  t h e  same. ( R .  4 9 0 )  

A b o u t  3 : U O  Monday a f t e r n o o n ,  s h e  w e n t  b a c k  w i t h  t h e  k e y  a n d  

o p e n e d  t h e  d o o r .  ( R .  490-91)  S h e  f o u n d  he r  s i s t e r  l y i n g  u n d e r  a 

b l a n k e t  on t h e  f l o o r  a n d  b l o o d  on  t h e  w a l l .  ( R .  491 ' 
B o n n i e  wen t  t o  t h e  P r e s t o  s t o r e  down t h e  s t r e e t  w h e r e  

he r  s i s te r  D o r o t h y  worked.  D o r o t h y  c a l l e d  t h e  p o l i c e .  The two 

sisters t h e n  w e n t  b a c k  t o  S u z a n n e ' s  h o u s e .  ( R .  4 9 1 ,  5 0 6 )  They 

i m m e d i a t e l y  s t a r t e d  l o o k i n g  f o r  Eugene  b u t  were u n a b l e  t o  f i n d  

h im.  (R. 4 9 2 )  Mr. Crooker  t h e n  t o l d  t h e m  t h a t  E u g e n e ' s  f a t h e r  

h a d  t a k e n  h i m  t h e  d a y  b e f o r e .  ( R .  4 9 2 )  T h e  s h e r i f f ' s  d e p u t y  g a v e  

B o n n i e  S u z a n n e ' s  p u r s e  b u t  h e r  j e w e l r y  was g o n e .  ( R .  4 9 6 )  

Dale N e u n e r ,  f o r m e r l y  employed  as a d e p u t y  s h e r i f f  w i t h  

t h e  P a s c o  C o u n t y  S h e r i f f ' s  O f f i c e ,  r e s p o n d e d  t o  t h e  c a l l  o n  

December 2 3 r d .  ( R .  5 1 2 - 1 3 )  He d e t e r m i n e d  t h a t  S u z a n n e  Henry  was 

d e a d ,  n o t i f i e d  c o m m u n i c a t i o n s ,  a n d  s e c u r e d  t h e  crime s c e n e .  ( R .  

514 -15)  D e t e c t i v e s  B i l l  McNulty a n d  F a y  W i l b e r  a r r i v e d  a n d  t o o k  

o v e r  t h e  i n v e s t i g a t i o n .  ( R .  516-17 ,  5 8 8 - 9 1 )  They s e a r c h e d  f o r  

Eugene  C h r i s t i a n ,  b u t  were u n a b l e  t o  f i n d  h i m .  (R. 588-5921 

D e p u t y  F e r g u s o n  a r r i v e d  s h o r t l y  t h e r e a f t e r  a n d  t o o k  

p h o t o g r a p h s  of t h e  crime s c e n e  w h i c h  h e  i d e n t i f i e d  a t  t r i a l .  ( R .  

519-21)  The  p h o t o g r a p h s  were a d m i t t e d  ove r  d e f e n s e  o b j e c t i o n .  ( R .  

5 2 7 - 2 9 )  They  showed t h e  l i v i n g  room w i t h  S u z a n n e  Henry  l y i n g  on  

t h e  f l o o r  by t h e  c o u c h  c o v e r e d  w i t h  a b l o o d - d r e n c h e d  r u g ;  b l o o d  

s p l a t t e r e d  on  t h e  wal ls  a n d  p h o t o g r a p h  a l b u m s ;  a n d  a C h r i s t m a s  

t r e e .  ( R .  522 -24)  O t h e r  p h o t o g r a p h s  showed S u z a n n e ' s  body a f t e r  

t h e  r u g  was removed .  ( R .  5 2 5 )  P h o t o g r a p h s  of S u z a n n e ' s  head  a n d  

t o r s o  t a k e n  a t  t h e  a u t o p s y  were i n t r o d u c e d  t o  s h o w  t h e  s t a b  

w o u n d s  i n  t h e  s h o u l d e r  a n d  n e c k  a r e a .  ( R .  5 3 8 )  O v e r  d e f e n s e  0 
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o b j e c t i o n ,  a v i d e o - t a p e  t a k e n  a n d  i d e n t i f i e d  by K e n n e t h  L o c k e ,  a 

crime s c e n e  t e c h n i c i a n ,  was p l a y e d  f o r  t h e  j u r y .  ( R .  545 -56)  

F e r g u s o n  i d e n t i f i e d  a k n i f e  h o l d e r  t h a t  was o n  t h e  

k i t c h e n  w a l l .  One k n i f e  was m i s s i n g .  ( R .  530-31 )  W i l b e r  t e s t i f i e d  

t h a t  t h e y  were u n a b l e  t o  f i n d  t h e  m i s s i n g  k n i f e .  ( R .  591 -92)  

0 

Rosa  Mae Thomas t e s t i f i e d  t h a t  J o h n  Henry  s t a y e d  a t  h e r  

h o u s e  on S a t u r d a y  n i g h t ,  Uecember 2 1 ,  1985 .  ( R .  566-67) On t h e  

f o l l o w i n g  Monday n i g h t ,  a b o u t  8 : O O  p .m. ,  h e  a r r i v e d  a t  h e r  h o u s e  

h u n g r y .  ( R .  5 6 7 )  She f i x e d  h i m  some c h i l i .  B e c a u s e  h e  was t i r e d  

a n d  h u n g r y ,  s h e  knew h e  had  b e e n  u s i n g  c o c a i n e .  ( R .  566) 

J o h n  Henry  i n v i t e d  Rosa t o  s p e n d  t h e  n i g h t  i n  a m o t e l .  

S h e  g o t  s o m e  e x t r a  c l o t h e s  f o r  h i m  a n d  t h e y  s t a r t e d  w a l k i n g .  

J o h n ' s  b r o t h e r ,  W i l l i e  F r e d  H e n r y ,  p i c k e d  L h e m  u p  e n  r o u t e  a n d  

d r o v e  t h e m  t o  t h e  F l o r i d a  P l a z a .  B e c a u s e  t h e y  d i d  n o t  h a v e  

enough  money t o  s t a y  t h e r e ,  t h e y  f i n a l l y  s t a y e d  a t  t h e  n e a r b y  

0 T w i l i g h t  Motel .  ( R .  5 6 9 )  J o h n  showered ,  c h a n g e d  c l o t h e s ,  a n d  

w e n t  t o  s l e e p  on t h e  bed .  ( R .  5 7 0 )  

D e t e c t i v e  W i l b e r  t e s t i f i e d '  t h a t ,  a f t e r  t a l k i n g  t o  J o h n  

I n  a n t i c i p a t i o n  o f  a r u l i n g  o n  t h e  a d m i s s i b i l i t y  of 
Williams R u l e  e v i d e n c e ,  D e t e c t i v e  W i l b e r  t e s t i f i e d  o u t  o f  t h e  
p r e s e n c e  of t h e  j u r y  t h a t  i t  w o u l d  b e  i m p o s s i b l e  t o  a d e q u a t e l y  
d e s c r i b e  t h e  i n v e s t i g a t i o n  l e a d i n g  t o  t h e  a r r e s t  of  J o h n  H e n r y ,  
o r  h i s  s t a t e m e n t s  r e g a r d i n g  t h e  d e a t h  of S u z a n n e  H e n r y ,  w i t h o u t  
i n v o l v i n g  t h e  d e a t h  o f  Eugene  C h r i s t i a n  some n i n e  h o u r s  l a t e r .  
( R .  5 7 9 - 8 2 )  T h e  a d m i s s i b i l i t y  of L h i s  e v i d e n c e  was p r e v i o u s l y  
a r g u e d  a t  a p r e t r i a l  h e a r i n g ,  a t  w h i c h  d e f e n s e  c o u n s e l  r e q u e s t e d  
a p r e t r i a l  r u l i n g  s o  h e  c o u l d  e f f e c t i v e l y  v o i r  d i r e  p r o s p e c t i v e  
j u r o r s  c o n c e r n i n g  t h e i r  k n o w l e d g e  o f  t h e  d e a t h  of t h e  c h i l d .  ( R .  
1036-50)  The c o u r t  d e n i e d  t h e  m o t i o n  b e c a u s e  a p r e t r i a l  r u l i n g  
wou ld  o n l y  be a d v i s o r y  a n d  c o u l d  c h a n g e  a t  t r i a l .  ( R .  1049-50)  
A t  t r i a l ,  t h e  c o u r t  f o u n d  t h e  e v i d e n c e  a d m i s s i b l e  u n d e r  t h e  res 
ges t ae  t h e o r y  a n d  a s  Williams R u l e  e v i d e n c e  p e r t a i n i n g  t o  m o t i v e ,  
k n o w l e d g e ,  i d e n t i f i c a t i o n ,  lack o f  mis take  a n d  i n t e n t .  ( R .  584 -66)  
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I H e n r y  ' s  b r o t h e r  a n d  m a k i n g  s e v e r a l  t e l e p h o n e  c a l l s ,  h e  a n d  

D e t e c t i v e  McNulty l o c a t e d  J o h n  Henry  a n d  Rosa  Mae Thomas a t  t h e  

T w i l i g h t  M o t e l .  ( R .  5 7 5 - 7 6 ,  5 9 4 - 9 5 )  R o s a  Thomas  a n s w e r e d  t h e  

d o o r .  D e t e c t i v e  Wilber i d e n t i f i e d  h i m s e l f  a n d  a s k e d  Henry  t o  

come o u t .  ( R .  5 9 6 )  h ' i l b e r  a d v i s e d  h i m  o f  h i s  Mi randa  r i g h t s .  

Henry  d i d  n o t  a p p e a r  t o  be u n d e r  t h e  i n f l u e n c e  of' a n y  n a r c o t i c s .  

( H .  597-58)  He s a i d  h e  u n d e r s t o o d  h i s  r i g h t s  a n d  w i s h e d  t o  t a l k  

t o  them.2 ( R .  559 )  

@ 

W i l b e r  s a i d  t h a t  t h e  p r i m a r y  c o n c e r n  a t  t h a t  time was 

t o  f i n d  E u g e n e  C h r i s t i a n .  ( R .  5 9 5 )  He a s k e d  J o h n  H e n r y  if h e  

knew t h e  c h i l d ' s  w h e r e a b o u t s . 3  Henry  s a i d  h e  d i d  n o t .  ( R .  6 0 0 )  

They t h e n  t r a n s p o r t e d  t h e  A p p e l l a n t  t o  t h e  s h e r i f f ' s  o f f i c e  i n  

Dade C i t y .  H i s  wet c l o t h e s ,  f o u n d  h a n g i n g  on  t h e  s h o w e r  c u r t a i n  

r o d  i n  t h e  b a t h r o o m ,  were t a k e n  i n t o  e v i d e n c e .  ( R .  601-04)  

J o h n  Henry  was i n t e r v i e w e d  a t  t h e  s h e r i f f ' s  o f f i c e .  ( R .  

6 0 4 )  One hand  was h a n d c u f f e d  t o  a c h a i r .  ( R .  6 0 7 )  W i l b e r  p r o -  

v i d e d  c o f f e e  a n d   cigarette^.^ ( R .  6 0 5 )  

a 
About 2:lO a.m., W i l b e r  

The j u d g e  i n s t r u c t e d  t h e  j u r y  t h a t  t h e  e v i d e n c e  t h e y  
were a b o u t  t o  r e c e i v e  c o n c e r n i n g  o t h e r  crimes a l l e g e d l y  c o m m i t t e d  
by t h e  d e f e n d a n t  s h o u l d  b e  c o n s i d e r e d  o n l y  f o r  t h e  l i m i t e d  p u r -  
p o s e  o f  p r o v i n g  m o t i v e ,  i n t e n t ,  k n o w l e d g e ,  i d e n t i t y  a n d / o r  t h e  
a b s e n c e  o f  m i s t a k e  o r  a c c i d e n t ,  a n d  t h a t  t h e  d e f e n d a n t  was n o t  on  
t r i a l  f o r  a crime n o t  i n c l u d e d  i n  t h e  i n d i c t m e n t .  ( R .  5 9 9 )  

3. D e f e n s e  c o u n s e l  o b j e c t e d ,  t h u s  r e n e w i n g  h i s  p r e -  
t r i a l  m o t i o n  t o  s u p p r e s s  t h e  A p p e l l a n t ' s  s t a t e m e n t s ,  on  t h e  bas i s  
of' v o l u n t a r i n e s s .  The c o u r t  a g a i n  d e n i e d  i t .  ( R .  6 0 0 )  

W i l b e r  s a i d  Henry  had some c i g a r e t t e s  of h i s  own. 
They were More c i g a r e t t e s .  A More c i g a r e t t e  b u t t  was f o u n d  i n  a n  
a s h t r a y  on t h e  r u g  on t o p  o f  S u z a n n e  H e n r y ' s  body.  ( R .  6 0 6 - 0 7 )  
T h i s  became s i g n i f i c a n t  when t h e  p r o s e c u t o r  a r g u e d  t o  t h e  j u r y  i n  
b o t h  t h e  g u i l t  a n d  p e n a l t y  p h a s e  c l o s i n g s  t h a t  J o h n  Henry  s a t  a n d  
smoked a c i g a r e t t e  w h i l e  h e  watched  h i s  wife  d i e .  (R. 731, 9 6 5 )  0 
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a g a i n  a d v i s e d  Henry  o f  h i s  r i g h t s .  ( R .  6 0 7 )  Henry  c o n t i n u e d  t o  

deny  a n y  k n o w l e d g e  o f  E u g e n e ' s  w h e r e a b o u t s .  He s a i d  h e  h a d  n o t  

l i v e d  w i t h  S u z a n n e  f o r  a b o u t  a week b u t  h a d  b e e n  back t o  v i s i t  

Eugene  a b o u t  t h r e e  t i m e s .  He s t o p p e d  a t  h e r  h o u s e  a l i t t l e  be -  

f o r e  noon on Sunday  b u t  no  one  was home. ( R .  6 0 9 )  

D e t e c t i v e  W i l b e r  was c a l l e d  o u t  o f  t h e  r o o m  a n d  was 

gone  f o r  more t h a n  a n  h o u r ,  r e t u r n i n g  a b o u t  4 : 1 5  t o  4:30 a.m. He 

a g a i n  q u e s t i o n e d  Henry  a b o u t  Eugene .  ( R .  6 0 9 )  Henry  d e n i e d  a n y  

knowledge  u n t i l  a l m o s t  5 : O O  a.m. ( R .  6 1 0 )  

A t  t h a t  p o i n t ,  D e t e c t i v e  W i l b e r  s t a r t e d  t o  l e a v e  t h e  

r o o m  t o  g e t  more c o f f e e  o r  s o m e t h i n g .  He a d m i t t e d  o n  c r o s s -  

e x a m i n a t i o n  t h a t  h e  was f r u s t r a t e d  a n d  s a i d  s o m e t h i n g  l i k e  " J o h n ,  

i f  you  d o n ' t  want  t o  t a l k  a b o u t  i t ,  you know, p i s s  on  i t .  I ' m  

g o i n g  t o  go o u t .  I ' m  g o i n g  t o  f i n d  h i m  somehow. I ' v e  g o t  t o . "  

( R .  6 4 j )  A s  W i l b e r  p u t  h i s  hand  on  t h e  d o o r  k n o b ,  Henry  t o l d  h im 

n o t  t o  l e a v e .  He t h e n  s a i d  t h e  boy was i n  t h e  K n i g h t s  S t a t i o n  

area o f  P l a n t  C i t y  a n d  t h a t  Eugene  was n o t  a l i v e ,  ( R .  610 -11)  

J o h n  Henry  a c c o m p a n i e d  D e t e c t i v e s  W i l b e r  a n d  McNulty t o  

P l a n t  C i t y .  W i l b e r  d r o v e  a n d  McNulty was i n  t h e  back s e a t .  ( R .  

611 -12)  Of f i ce r s  Brady  a n d  T r o y  f o l l o w e d  i n  a n o t h e r  ca r .  ( R .  

6 1 2 )  Henry  d i r e c t e d  t h e m  t o  t u r n  a t  a f l e a  marke t ,  t h e n  o n t o  a 

d i r t  r o a d  a t  a c h i c k e n  farm i n  a r e m o t e  f a r m i n g  a rea  a p p r o x i m a t e -  

l y  t w e n t y  miles f r o m  Dade C i t y .  ( R .  6 1 4 ,  6 1 7 )  Henry  d i r e c t e d  

them a r o u n d  t o  t h e  b a c k  o f  t h e  c h i c k e n  farm where t h e  car  h e  had  

a b a n d o n e d  was s t u c k  i n  t h e  mud by a h o l d i n g  p o n d . 5  ( R ,  614-15)  

The S t a t e  i n t r o d u c e d  i n t o  e v i d e n c e  a p h o t o g r a p h  o f  
~ 

i 
t h e  c a r  s t u c k  i n  t h e  mud by t h e  h o l d i n g  pond .  ( H .  615-16)  



J o h n  Henry  p o i n t e d  o u t  t h e  a rea  i n  w h i c h  E u g e n e ' s  body 

was loca ted  a n d  O f f i c e r s  B r a d y  a n d  T r o y  commenced t o  s ea rch  f o r  

him. H e n r y  t o l d  D e t e c t i v e  W i l b e r  t h a t  h e  t ook  Eugene  o u t  of t h e  

ca r ,  p u t  h i m  o v e r  a f e n c e ,  a n d  t h e y  w a l k e d  t h r o u g h  a p a s t u r e .  (R. 

6 1 9 )  He p u t  Eugene  o v e r  a s e c o n d  f e n c e  a n d  t h e y  s t a r t e d  w a l k i n g  

a g a i n .  (R. b19-20)  When Henry  t h o u g h t  h e  h e a r d  cars  on t h e  r o a d ,  

h e  a n d  E u g e n e  s a t  down a n d  t a l k e d  f o r  a w h i l e .  ( R .  6 2 0 )  When 

' 
W i l b e r  a s k e d  how h e  k i l l e d  E u g e n e ,  Henry  s a i d  h e  s t a b b e d  h i m  w i t h  

a k n i f e ,  i n d i c a t i n g  t h e  n e c k  a rea .  ( R .  6 2 1 )  

Whi l e  o t h e r  d e t e c t i v e s  were s e a r c h i n g ,  D e t e c t i v e  Wilber 

a n d  J o h n  Henry  r e m a i n e d  i n  t h e  ca r .  ( R .  617 -19)  After  a w h i l e ,  

H e n r y  s u g g e s t e d  t o  W i l b e r  t h a t  t h e y  go o v e r  t o  a r o a d  o n  t h e  

n o r t h  end  of t h e  p r o p e r t y .  They  d i d  s o  a n d  were a b l e  t o  l o c a t e  a 

c a n a l .  Henry  t o l d  W i l b e r  t o  s t o p  t h e r e ,  t h a t  t h e y  c o u l d  f i n d  

Eugene  a b o u t  a h u n d r e d  y a r d s  o f f  t h e  road  a n d  a b o u t  t e n  t o  f i r -  
t e e n  f e e t  f r o m  t h e  c a n a l .  ( R .  619 -20)  

McNulty go t  o u t  o f  t h e  ca r  a n d  s t a r t e d  l o o k i n g  f o r  t h e  

body.  W i l b e r  a n d  Henry  s t a y e d  i n  t h e  car  a n d  c o n t i n u e d  t o  t a l k  

a b o u t  t h e  e v e n t s  l e a d i n g  u p  t o  t h e  s t a b b i n g s .  ( R .  621 -23)  After  

t h e y  had  b e e n  a t  t h a t  l o c a t i o n  f o r  a b o u t  a n  h o u r ,  t h e  o f f i c e r s  

r e t u r n e d  t o  t h e  ca r .  W i l b e r  t h e n  s u g g e s t e d  t o  Henry  t h a t  t h e y  go 

f i n d  E u g e n e .  H e n r y  s a i d  "No, I c a n ' t . "  He s a i d  t h e  o t h e r  

o f f i c e r s  would  b e a t  h i m .  (R. 6 2 5 )  After W i l b e r  a s s u r e d  h i m  t h i s  

w o u l d  n o t  h a p p e n ,  Henry  a g r e e d  t o  l o o k  f o r  E u g e n e .  (R. 6 2 5 )  

They g o t  o u t  of t h e  car  a n d  Merit t h r o u g h  d e n s e  s h r u b s  

a n d  t r e e s  a l o n g  t h e  c a n a l .  By t h e  time t h e y  came t o  where Henry  

s a i d  t h e  body s h o u l d  b e ,  i t  was s t a r t i n g  t o  g e t  d a y l i g h t .  Wi lber  

p r o c e e d e d  a n o t h e r  f i f t e e n  o r  t w e n t y  f e e t  a n d  s p o t t e d  two small  0 
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f e e t  i n  t h e  b u s h e s .  ( R .  6 2 6 )  

D e t e c t i v e  T r o y  t e s t i f i e d  t h a t  h e  o b s e r v e d  t h e  c h i l d ' s  

body when i t  was f o u n d .  The c h i l d  was c l o t h e d  a n d  l y i n g  on  h i s  

s t o m a c h .  D e t e c t i v e  T r o y  saw no  b l o o d  a r o u n d  t h e  c h i l d ' s  body.  ( R .  

6 6 0 )  He d i d  n o t  l i f t  t h e  body t o  l o o k  u n d e r n e a t h  i t .  ( R .  6 6 1 )  

a 

D e t e c t i v e s  W i l b e r  a n d  McNulty a n d  J o h n  Henry  r e t u r n e d  

t o  Dade C i t y .  They s t o p p e d  e n  r o u t e  t o  buy More c i g a r e t t e s  a n d  

co f fee  f o r  J o h n  Henry .  ( R .  626 -27)  When t n e y  a r r i v e d  back a t  t h e  

s h e r i f f ' s  o f f i c e ,  Henry  t o l d  W i l b e r  t h e  whole s t o r y .  ( R .  b27-28)  

J o h n  Henry  w e n t  t o  S u z a n n e ' s  h o u s e  t o  see  i f  s h e  w o u l d  

l e t  h i m  buy some C h r i s t m a s  p r e s e n t s  f o r  E u g e n e .  A l t h o u g h  h e  was 

n i c e  t o  h e r ,  S u z a n n e  was n o t  n i c e .  S h e  was mad a b o u t  Rosa a n d  

d i d  n o t  l i k e  h i m  l i v i n g  w i t h  a n o t h e r  woman. She s t a r t e d  y e l l i n g  

a n d  s c r e a m i n g  a n d  o r d e r e d  h i m  o u t  o f  t h e  h o u s e .  When h e  d i d n ' t  

l e a v e ,  s h e  g o t  a k n i f e  o f f  t h e  wal l  i n  t h e  k i t c h e n  a n d  t h r e a t e n e d  

h i m  w i t h  i t .  They s t a r t e d  q l t u s s l i n g ' t  a n d  s h e  c u t  him t h r e e  times 

on t h e  l e f t  arm.' He g o t  t h e  k n i f e  from 

h e r  a n d  t h e y  f e l l  o n  t h e  s o f a .  A t  some p o i n t  t h e y  f e l l  o n  t h e  

f l o o r  i n  f r o n t  o f  t h e  s o f a .  h e  d i d  n o t  know how many t imes  h e  

s t a b b e d  h e r .  (H. 6 2 3 ,  628-29 ,  632-33) 

0 
Henry  "freaked o u t . "  

D r .  J o a n  Wood, t h e  m e d i c a l  e x a m i n e r ,  t e s t i f i e d  t h a t  

S u z a n n e  Henry  d i e d  from m u l t i p l e  s t a b  wounds t o  t h e  l a r y n x ,  v o i c e  

b o x ,  t r a c h e a ,  w i n d p i p e  a n d  major v e s s e l s  o f  t h e  n e c k .  ( R .  6 9 2 )  

' Over  d e f e n s e  o b j e c t i o n  t h a t  h e  was n o t  q u a l i f i e d  as 
a n  e x p e r t  i n  wound i d e n t i f i c a t i o n ,  t h e  c o u r t  p e r m i t t e d  W i l b e r  t o  
t e s t i f y  t h a t  t h e  t h r e e  wounds on H e n r y ' s  arm l o o k e d  l i k e  s c ra t ch -  
es c a u s e d  by b r i a r s  o r  s h r u b s  a n d  t h a t  E u g e n e ' s  body was f o u n d  i n  
a n  area where t h e r e  were many s h r u b s  a n d  b r i a r s .  ( R .  629-31)  @ 
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S h e  f o u n d  s i x  s t a b  wounds t o  t h e  r i g h t  s i d e  of t h e  n e c k ,  o n e  s t a b  

wound t o  t h e  m i d d l e  of t h e  n e c k ,  f o u r  s t a b  wounds t o  t h e  l e f t  

s i d e  of t h e  n e c k ,  one  o v e r  t h e  b a c k  o f  t h e  l e f t  jaw a n d  o n e  o v e r  

t h e  l e f t  s h o u l d e r .  T h e r e  w e r e  b r u i s e s  o n  t h e  n e c k ,  f a c e ,  

s h o u l d e r ,  k n u c k l e ,  arm a n d  i n n e r  l e g .  ( R .  682-84)  

The  wounds t o  t h e  l e f t  s i d e  o f  t h e  n e c k  s l a n t e d  down 

a n d  t o  t h e  r i g h t  a n d  t h o s e  t o  t h e  r i g h t  s i d e  o f  t h e  n e c k  s l a n t e d  

down a n d  t o  t h e  l e f t .  The wound i n  t h e  m i d d l e  o f  t h e  n e c k  wen t  

n e a r l y  s t r a i g h t  b a c k .  ( R .  6 8 8 )  D r .  Wood f o u n d  n o  d e f e n s i v e  

wounds c a u s e d  by t h e  k n i f e .  ( R .  6 6 9 )  

She c o u l d  n o t  d e t e r m i n e  t h e  o r d e r  i n  w h i c h  t h e  wounds 

o c c u r r e d .  ( R .  6 9 0 )  I n  g e n e r a l ,  s h e  t h o u g h t  t h a t  S u z a n n e  wou ld  

h a v e  become u n c o n s c i o u s  a f t e r  t h r e e  t o  f i v e  m i n u t e s  and  wou ld  

h a v e  d i e d  i n  f i v e  t o  t e n  m i n u t e s .  ( R .  6 9 1 )  Loss o f  c o n s c i o u s n e s s  

wou ld  h a v e  b e e n  p r o g r e s s i v e .  ( R .  6 9 5 )  D r .  Wood a d m i t t e d  t h a t ,  

d e p e n d i n g  on t h e  o r d e r  t h e  wounds were i n f l i c t e d ,  some of h e r  

c o n c l u s i o n s  m i g h t  c h a n g e .  ( H .  6 9 1 )  

J o h n  Henry  t o l d  D e t e c t i v e  W i l b e r  tna t  Eugene  vJas i n  t h e  

b e d r o o m  w a t c h i n g  T V  a n d  d i d  n o t  s e e  a n y t h i n g .  H e n r y  c o v e r e d  

S u z a n n e  w i t h  il r u g  s o  Eugene wou ld  n o t  see t h e  b l o o d .  He w e n t  t o  

t h e  bedroom a n d  c a r r i e d  Eugene  o u t  o f  t h e  h o u s e ,  p u t t i n g  h i s  head  

down i n  his s h o u l d e r  s o  h e  w o u l d n ' t  see  h i s  mother. ( R .  628, 6 3 3 )  

Henry  t o o k  Eugene  t o  P l a n t  C i t y  a n d  b o u g h t  h i m  f o o d  a n d  

a c o k e .  He b o u g h t  c o c a i n e  ( H .  6 3 3 ) ,  a n d  s t a r t e d  b a c k  t o w a r d  

Z e p h y r h i l l s .  J u s t  b e f o r e  t h e  f l e a  m a r k e t ,  h e  saw f l a s h i n g  l i g h t s  

a n d  t h o u g h t  someone was f o l l o w i n g  h im,  p r o b a b l y  t h e  c o p s .  ( R .  

6 3 4 )  He t u r n e d  o n t o  a n o t h e r  r o a d  b e c a u s e  h e  d i d  n o t  w a n t  t o  be  

s t o p p e d .  He t h e n  t u r n e d  i n t o  t he  c h i c k e n  farm where h e  g o t  t h e  
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car s t u c k .  ( R .  6 3 4 )  He c a r r i e d  Eugene  o v e r  a f e n c e ,  l e t  h i m  w a l k  

t h r o u g h  a p a s t u r e ,  p u t  h i m  o v e r  a s e c o n d  f e n c e  a n d  w e n t  t o  t h e  

area where t h e y  s a t  down. He t h o u g h t  h e  h e a r d  p e o p l e  t a l k i n g .  

He smoked some c o c a i n e .  Eugene  was l y i n g  i n  h i s  l a p .  He took  

t h e  k n i f e  a n d  s t a b b e d  Eugene  i n  t h e  n e c k s 7  It  d i d  n o t  t ake  l o n g  

f o r  h i m  t o  d i e .  B e f o r e  h e  l a i d  Eugene  down h e  p u t  t h e  k n i f e  t o  

h i s  t h r o a t  t o  k i l l  h i m s e l f  s o  t h a t  he a n d  Eugene  c o u l d  b e  w i t h  

S u z a n n e .  ( R .  6 3 5 )  He c o u l d n ' t  d o  i t .  ( R .  6 3 7 )  

Henry  r e p o r t e d  t h a t  t hese  e v e n t s  o c c u r r e d  b e t w e e n  9 :  30 

a n d  11:30 p.m. i n  t h e  e v e n i n g .  ( R .  621 )  After  s t a b b i n g  E u g e n e ,  

h e  g o t  up  a n d  w a l k e d  o u t  i n t o  a f i e l d  where h e  d r o p p e d  t h e  k n i f e .  

He w a l k e d  a r o u n d  a w h i l e  a n d  f i n a l l y  made i t  b a c k  t o  S t a t e  fioad 

39. He w a l k e d  t o  Rosa Mae Thomas's n o u s e  i n  Z e p h y r h i l l s ,  a d i s -  

t a n c e  of  a b o u t  t e n  o r  f i f t e e n  m i l e s .  ( R .  6 2 3 - 2 4 ,  6 3 7 ,  6 3 9 )  

J o h n  H e n r y  d i d  n o t  a r r i v e  a t  R o s a ' s  h o u s e  u n t i l  t h e  n e x t  d a y  m a f t e r  d a r k .  (R. 6 3 7 )  

W i l b e r  t e s t i f i e d  t h a t  t h e r e  were f o u r  o r  f i v e  k n i f e  
wounds i n  t h e  same area o f  E u g e n e ' s  n e c k .  (R. 6 3 6 )  Over  d e f e n s e  
o b j e c t i o n ,  t h e  p r o s e c u t o r  i n t r o d u c e d  i n t o  e v i d e n c e  a p h o t o g r a p h  
of Eugene  C h r i s t i a n ,  t a k e n  a t  t h e  a u t o p s y .  ( R .  6 5 7 )  He s a i d  t h e  
p h o t o g r a p h  was i n t r o d u c e d  t o  show t h e  l o c a t i o n  of t h e  s t a b  wounds 
a n d  t h a t  t h e y  were s t a b  wounds .  D e f e n s e  c o u n s e l  o b s e r v e d  t h a t  
t h e  l o c a t i o n  was n o t  " i d e n t i c a l .  '* The  c o u r t  o v e r r u l e d  h i s  o b j e c -  
t i o n  t h a t  t h e  p h o t o g r a p h  wou ld  do n o t h i n g  more t h a n  a d d i t i o n a l l y  
i n f l a m e  t h e  j u r y .  ( R .  6 5 7 )  Upon r e q u e s t  by d e f e n s e  c o u n s e l ,  t h e  
c o u r t  g a v e  a c a u t i o n a r y  i n s t r u c t i o n  c o n c e r n i n g  t h e  l i m i t e d  u s e  of @ t h e  e v i d e n c e .  ( R .  6 5 8 )  

14 



B. PENALTY PHASE 

D e b o r a h  F u l l e r  was t h i r t e e n  y e a r s  o l d  i n  A u g u s t  o f  

D e f e n s e  c o u n s e l  o b j e c t e d  Lo t h e  i n t r o d u c t i o n  o f  
w i t n e s s  t e s t i m o n y  c o n c e r n i n g  t h e  e v e n t s  s u r r o u n d i n g  t h e  Appe l -  
l a n t ' s  1 9 7 5  c o n v i c t i o n  f o r  t h e  s e c o n d - d e g r e e  m u r d e r  o f  h i s  f i r s t  
wife .  He a r g u e d  t h a t ,  b e c a u s e  t h e  d e a t h  p e n a l t y  s t a t u t e  d i d  n o t  
c o n t e m p l a t e  a n y t h i n g  more t h a n  a c e r t i f i e d  copy  o f  t h e  c o n v i c -  
t i o n ,  t e s t i m o n y  wou ld  b e  a n  i m p r o p e r  n o n - s t a t u t o r y  a g g r a v a t i n g  
f a c t o r .  The c o u r t  o v e r r u l e d  his o b j e c t i o n .  ( R .  '794-95) 

G l o r i a  N i x ,  a n e i g h b o r ,  t e s t i f e d  t h a t  t h e  g r a n d -  
m o t h e r  had  s i n c e  d i e d .  ( R .  801-02)  S h e  a l s o  t e s t i f e d  a b o u t  t h e  1 0 s t a b b i n g  o f  P a t r i c i a  Roddy. ( R .  8 0 1 - 0 5 )  

1 9 7 5 ~ . ~  She t e s t i f i e d  t h a t  s h e  l i v e d  i n  Dade C i t y  w i t h  h e r  g r a n d -  

m o t h e r .  P a t t y  Roddy a n d  h e r  two c h i l d r e n  who were a b o u t  f o u r  a n d  

t w o  y e a r s  o f  a g e  l i v e d  w i t h  t h e m ,  ( R .  7 9 3 ,  7 9 6 )  P a t t y  was 

g e t t i n g  a d i v o r c e  f r o m  J o h n  Henry .  ( R .  7 9 7 )  

One d a y ,  J o h n  Henry  came o v e r  a n d  b r o u g h t  P a t t y  some 

c l o t h e s .  P a t t y  w a l k e d  o u t  t o  t h e  c a r  w i t h  h i m .  ( R .  7 9 7 - 9 9 )  
9 Deborah  a n d  h e r  g r a n d m o t h e r  saw Henry  p u l l  P a t t y  t o  t h e  car .  

Deborah  c a l l e d  t h e  p o l i c e .  When s h e  r e t u r n e d  t o  t h e  d o o r ,  Henry  

a n d  P a t t y  were s t r u g g l i n g  a n d  P a t t y  screamed.  P a t t y ' s  t w o  

c h i l d r e n  g o t  i n  t h e  car  a n d  were s c r e a m i n g .  Deborah  c o u l d  hear 

J o h n  Henry  h i t t i n g  P a t t y  i n  t h e  c h e s t .  ( R .  8 0 0 )  Henry  g o t  o u t  of 

t h e  car  a n d  wa lked  away. ( R .  8 0 1 )  

'They t r i e d  t o  g e t  P a t t y  o u t  o f  t h e  c a r  b u t  c o u l d n ' t .  

D e b o r a h  g o t  a t o w e l  a n d  s t a r t e d  " d a b b i n g  u p "  t h e  b l o o d .  T h e  

p o l i c e  a r r i v e d  a n d  P a t t y  was d e a d .  ( R .  8 0 1 )  D r .  J o a n  Wood, t h e  

m e d i c a l  e x a m i n e r ,  t e s t i f i e d  o v e r  d e f e n s e  o b j e c t i o n  t h a t  t h e  

a u t o p s y  r e p o r t  of D r .  S k i n n e r ,  t h e  now deceased medical e x a m i n e r ,  

i n d i c a t e d  t h a t  t h e  c a u s e  of P a t r i c i a  R o d d y ' s  d e a t h  was m u l t i p l e  
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s t a b  wounds .  There  were t h i r t y  wounds on t h e  h e a d ,  face ,  n e c k ,  

c h e s t ,  h a n d ,  wrist, a n d  arm. ( R .  8 0 9 - 1 0 )  

D e t e c t i v e  W i l b e r  t e s t i f i e d  t h a t  h e  a r r e s t e d  J o h n  H e n r y  

f o r  t h e  s t a b b i n g  of P a t r i c i a  Roddy i n  1975 .  He f o u n d  Henry  a t  

h i s  s i s te r ' s  r e s i d e n c e .  ( R .  813 -14)  H e n r y  came o u t  of t h e  woods 

@ 

w i t h  h i s  h a n d s  up a n d  s a i d  t h a t  h e  was t h e  o n e  W i l b e r  was l o o k i n g  

f o r .  ( R .  818) A l t h o u g h  W i l b e r  i n t e n d e d  t o  await t h e  a r r i v a l  o f  

t h e  Dade C i t y  p o l i c e ,  Henry  a d v i s e d  h i m  t h a t  f o r  h i s  s a f e t y  he  

s h o u l d  g e t  o u t  of t h e  area b e c a u s e  t h e r e  were o t h e r  p e o p l e  i n  h i s  

s i s t e r ' s  r e s i d e n c e .  W i l b e r  a n d  Henry  l e f t  t h e  a r ea .  (R. 818-19)  

W i l b e r  b e l i e v e d  t h a t  H e n r y  may w e l l  h a v e  p r o t e c t e d  h i m  f r o m  

p o s s i b l e  ha rm.  ( R .  8 1 9 )  

W i l b e r  a l s o  t e s t i f i e d ,  o v e r  d e f e n s e  o b j e c t i o n ,  t h a t  h e  

was i n  T a m p a ,  F l o r i d a  o n  A p r i l  1 5 ,  1 9 8 7 .  He was p r e s e n t  w h e n  

J o h n  Henry  was a d j u d i c a t e d  g u i l t y  a n d  s e n t e n c e d  f o r  t h e  m u r d e r  of 

Eugene  C h r i s t i a n .  ( R .  8 1 6 )  I. 
D e f e n s e  c o u n s e l  c a l l e d  N a t h a n  G i l e s ,  J r .  who t e s t i f i e d  

t h a t  h e  saw J o h n  H e n r y  a b o u t  n o o n  o n  D e c e m b e r  2 2 ,  1 9 8 5 ,  a t  

G r a n t ' s  P o o l  H a l l  i n  Z e p h y r h i l l s .  ( R .  8 4 1 - 4 4 )  He g a v e  H e n r y  

$2.00 t o  g i v e  t o  J o h n  M a t h i s  f o r  o i l ,  s o  t h a t  t h e y  c o u l d  u s e  h i s  

ca r  t o  go  t o  t h e  s t o r e .  ( R .  843)  J o h n  H e n r y  s a i d  t h a t  h e  wou ld  

be  r i g h t  b a c k  a n d  d i s a p p e a r e d  b e h i n d  t h e  b u i l d i n g .  When h e  

d i d n ' t  r e t u r n  a f t e r  t e n  o r  f i f t e e n  m i n u t e s ,  Gi les  w e n t  b e h i n d  t h e  

b u i l d i n g  a n d  f o u n d  J o h n  Henry  s m o k i n g  crack c o c a i n e .  ( R .  8 4 4 )  

H e n r y ' s  n i e c e  h a d  some crack i n  h e r  h a n d  a l s o .  ( R .  845)  

They g o t  i n  t h e  1978 C h e v r o l e e  t h a t  Henry  h a d  borrowed 

from P l a t h i s ,  b u t  H e n r y  was n o t  a b l e  t o  c o n t r o l  t h e  ca r .  He c o u l d  

n o t  k e e p  i t  on t h e  road .  After a m i l e  o r  s o ,  G i l e s  a sked  Henry  t o  0 
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s t o p  a t  t h e  P r e s t o  s t o r e  s o  t h a t  h e  c o u l d  go t o  t h e  b a t h r o o m .  

When h e  d i d ,  G i l e s  d i d  n o t  r e t u r n  b e c a u s e  h e  d i d n ' t  w a n t  t o  r i d e  

a n y  f u r t h e r  w i t h  H e n r y .  He n e v e r  saw J o h n  Henry  a g a i n .  ( R .  8 4 6 )  il) 
R o s a  Mae Thomas t e s t i f i e d  t h a t  J o h n  H e n r y  h a d  b e e n  

l i v i n g  w i t h  he r  f o r  a b o u t  t h r e e  weeks on  December 22 ,  1985 .  ( R .  

855) D u r i n g  t h a t  t ime,  Henry  u s e d  c o c a i n e  t h r e e  o r  f o u r  times a 

d a y  when  h e  h a d  m o n e y .  ( R .  8 5 6 - 5 7 )  Af t e r  u s i n g  c o c a i n e  o n  a 

d a i l y  b a s i s  f o r  a w h i l e ,  h e  w o u l d  g o  t o  s l e e p  f o r  a b o u t  t h r e e  

d a y s .  ( R .  857)  S h e  saw h i m  u s e  c o c a i n e  more t h a n  o n c e  on t h e  d a y  

b e f o r e  t h e  s t a b b i n g s  a n d  o n  t h e  d a y  b e f o r e  t h a t .  ( R .  8 5 8 )  

Sometimes S u z a n n e  g a v e  h im money t o  buy c o c a i n e .  ( R .  8 6 G )  He 

s p e n t  w h a t e v e r  money h e  c o u l d  g e t  t o  buy i t .  ( R .  859)  

After t h e  d e f e n s e  l a y  w i t n e s s e s  h a d  t e s t i f i e d ,  d e f e n s e  

c o u n s e l  a d v i s e d  t h e  j u d g e  t h a t  t h e  A p p e l l a n t  w a n t e d  t o  r a i se  a n  

i s s u e  w i t h  t h e  c o u r t  d i r e c t l y .  ( R .  8 7 8 )  J o h n  H e n r y  t o l d  t h e  

j u d g e  t h a t  h e  d i d  n o t  f e e l  h e  was b e i n g  p r o p e r l y  r e p r e s e n t e d ,  

t h a t  he would  l i k e  t h e  c o u r t  t o  remove  Mr. F o c h t  a n d  t o  "recom- 

mend" a n o t h e r  l a w y e r .  He s a i d  Mr. F o c h t  was n o t  b r i n g i n g  c e r t a i n  

matters t o  t h e  c o u r t ' s  a t t e n t i o n  a n d  was n o t  g o i n g  i n t o  d e t a i l s  

w i t h  w i t n e s s e s  i n  h i s  b e h a l f .  He s a i d  t h a t  Mr. F o c h t  h a d  n o t  

c a l l e d  w i t n e s s e s  t h a t  w o u l d  h a v e  t e s t i f i e d  i f  a s k e d ,  h a d  n o t  

b r o u g h t  up  t h i n g s  h e  h a d  r e q u e s t e d ,  a n d  was p a r t i a l  toward t h e  

v i c t i m .  ( R .  873 -74)  'The c o u r t  d e n i e d  h i s  r e q u e s t  w i t h o u t  i n -  

q u i r y ,  a d v i s i n g  Henry  t h a t  Mr. F o c h t  h a d  u s e d  good s t r a t e g y  a n d  

h a d  done  a commendable  j o b  o f  r e p r e s e n t i n g  h im.  ( R .  8 7 4 )  

D r .  James A .  F e s s l e r ,  a p s y c h i a t r i s t ,  t e s t i f i e d  f o r  t h e  

S t a t e  t h a t  h e  e x a m i n e d  J o h n  Henry  on F e b r u a r y  1 9 ,  1987 .  ( R .  7 7 0 -  0 
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7 1 )  He r e v i e w e d  r e c o r d s  o f  D r .  Wal te r  A f i e l d  a n d  D r .  R o b e r t  

B e r l a n d ,  who h a d  e x a m i n e d  H e n r y  e a r l i e r ,  a n d  a d e p o s i t i o n  of  

D e t e c t i v e  W i l b e r .  ( R .  7 7 2 )  He f o u n d  l o n g  term a l c o h o l  a n d  d r u g  

a b u s e  a n d  a low-grade s c h i z o p h r e n i c  i l l n e s s  m a n i f e s t e d  by h a l l u -  

c i n a t o r y  e x p e r i e n c e .  ( R .  777-78)  He d i d  n o t  b e l i e v e  Henry  was s o  

e m o t i o n a l l y  d i s t u r b e d  t h a t  he c o u l d  n o t  a d e q u a t e l y  a p p r e c i a t e  t h e  

c r i m i n a l i t y  o f  h i s  b e h a v i o r .  (R. 787-88)  

A n o t h e r  p s y c h i a t r i s t ,  D r .  D a n i e l  J .  S p r e h e ,  a l s o  t e s t i -  

f y i n g  f o r  t h e  S t a t e ,  i n t e r v i e w e d  J o h n  H e n r y  f o r  a b o u t  a n  h o u r  i n  

F e b r u a r y  of 1987 ,  a f t e r  r e v i e w i n g  r e p o r t s  o f  Drs. B e r l a n d  a n d  

A f i e l d  a n d  W i l b e r ' s  d e p o s i t i o n .  ( R .  8 2 2 - 2 4 ,  8 3 1 )  I t  was h i s  

o p i n i o n  t h a t  Henry  was a b l e  t o  d i s t i n g u i s h  r i g h t  from wrong  a t  

t h e  t i m e  o f  t h e  k i l l i n g .  (R .  8 2 8 )  He d i d  n o t  t h i n k  H e n r y  was 

s u f f e r i n g  f r o m  a n y  s e v e r e  m e n t a l  o r  e m o t i o n a l  i l l n e s s  a t  t h e  L i m e  

a n d  b e l i e v e d  h i s  was a b l e  t o  c o n t r o l  h i s  b e h a v i o r .  ( R .  823 -29)  

He f o u n d  no  m e n t a l  i l l n e s s .  (R. 829-31)  \. 
D r .  Robe r t  M .  B e r l a n d ,  a f o r e n s i c  p s y c h o l o g i s t ,  t e s t i -  

f i e d  f o r  t h e  d e f e n s e  t h a t  i n  October  o f  1987  h e  had  i n t e r v i e w e d  

J o h n  Henry  f o r  o v e r  f o u r  h o u r s ,  a n d  tha t  h e  h a d  d o n e  e x t e n s i v e  

p s y c h o l o g i c a l  t e s t i n g  on  h i m  f o r  f i v e  a n d  a h a l f  h o u r s .  ( R .  875, 

878)  H e  r e v i e w e d  p o l i c e  r e p o r t s ,  d e p o s i t i o n s  i n  t h e  case,  a n d  

h o s p i t a l  r e c o r d s .  He a l s o  i n t e r v i e w e d  o n e  of  S u z a n n e  H e n r y ' s  

sisters who knew J o h n  H e n r y .  ( R .  8 7 9 )  

Dr. B e r l a n d  p e r f o r m e d  t h e  M i n n e s o t a  M u l t i p h a s i c  P e r s o n -  

a l i t y  I n v e n t o r y  ( llMMPI1t ),  t h e  Wechsler A d u l t  I n t e l l i g e n c e  S c a l e  

(llWAIS1l), t h e  R o r s c h a c h  ( " I n k  B l o t  T e s t " ) ,  a n d  t h e  B e n d e r -  

G e s t a u l t .  ( R .  8 7 9 )  One p u r p o s e  of t h e  t e s t i n g  was t o  d e t e r m i n e  

w h e t h e r  J o h n  H e n r y  was f a k i n g  m e n t a l  i l l n e s s  o r  t r y i n g  t o  
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m a n i p u l a t e  t h e  r e s u l t s  o f  t h e  i n t e r v i e w .  ( R .  880 -81)  H i s  a n a l y -  

s is  showed t h a t  Henry  was n o t  d e c e p t i v e  a n d  t h a t  t h e  t e s t  r e s u l t s  

were g e n u i n e .  ( R .  8 8 6 ,  891-92)  D r .  B e r l a n d  d i d  n o t  b e l i e v e  Henry  

was smart enough  t o  f ake  t h e  MMPI. ( R .  9 0 5 ,  9 2 1 )  

D r .  B e r l a n d  d e t e r m i n e d  t h a t  J o h n  Henry  h a d  b e e n  d i s -  

t u r b e d  q u i t e  s o m e  t i m e ,  t h a t  h e  s u f f e r e d  f r o m  m a j o r  t h o u g h t  

d i s o r d e r  o r  p s y c h o t i c  t h i n k i n g ,  a n d  t h a t  h e  h a d  d i s t u r b e d ,  

u n r e a l i s t i c  ideas  i n  h i s  head r e g a r d l e s s  o f  how he  ac t ed .  ( R .  

8 8 6 ,  888) He f o u n d  t h a t  Henry  a l s o  had  a n  a f f e c t i v e  d i s t u r b a n c e .  

H e  was h i g h l y  e n e r g i z e d  e v e n  t h o u g h  h e  h a d  b e e n  i n  j a i l  t e n  

mon ths .  He showed a n  e m o t i o n a l  o r  mood d i s t u r b a n c e  a n d  c h a r a c t e r  

o r  a n t i s o c i a l  p r o b l e m s .  ( R .  8 8 7 )  T h e  WAIS s h o w e d  n o  b r a i n  

damage ,  i n d i c a t i n g  i n s t e a d  a g e n e t i c a l l y  d e t e r m i n e d  d i s o r d e r ,  a n d  

a f u l l  s c a l e  IQ o f  78,  wh ich  i s  a b o r d e r l i n e  i n t e l l i g e n c e  l e v e l .  

( R .  889 -90)  Dr. B e r l a n d ' s  g e n e r a l  d i a g n o s i s  was t h a t  Henry  had  a 

l l s c h i z o  a f f e c t i v e  d i s o r d e r  o r  b i - p o l a r  d i s o r d e r . "  He was a n  

l l a m b u l a t o r y  o r  w a l k i n g  a r o u n d  p s y c h o t i c ,  11 a n d  c o u l d  f u n c t i o n  i n  

h i s  d a i l y  l i f e  w h i l e  e n t e r t a i n i n g  r e a l l y  b i z a r r e  t h o u g h t s .  D r .  

B e r l a n d  was s a t i s f i e d  t h a t  H e n r y  h a d  b e e n  p s y c h o t i c  s i n c e  a t  

l e a s t  h i s  l a t e  t e e n s .  ( R .  8 9 2 )  

He s a i d  t h a t  t h e s e  p a r t i c u l a r  d i s o r d e r s  c a u s e  p a r a n o i d  

t h i n k i n g .  ( R .  8 9 3 )  Henry  f e l t  t h r e a t e n e d  by o t h e r  p e o p l e ,  t h a t  

h e  was b e i n g  f o l l o w e d ,  a n d  h a d  f e l t  i n  p a r t i c u l a r  d a n g e r  f r o m  h i s  

deceased w i f e  when s h e  was a l i v e .  He was a g i t a t e d  a n d  f r i g h t e n e d  

w h e n  h e  k n o c k e d  o n  h e r  d o o r  t h e  d a y  o f  t h e  s t a b b i n g  a n d  was 

f r i g h t e n e d  when she l o o k e d  a t  h i m .  ( R .  9 0 1 ,  929-30)  D r .  B e r l a n d  

s a i d  t ha t  Henry  was among t h e  small s e g m e n t  o f  t h e  m e n t a l l y  ill 
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t h a t  a r e  w e l l - e n o u g h  o r g a n i z e d  t o  h i d e  mos t  symptoms.  ( R .  893 -94)  

Dr. B e r l a n d  t e s t i f i e d  t h a t  s t r e e t  d r u g s  c a l l e d  p s y c h o -  

a c t i v e  d r u g s ,  i n c l u d i n g  a l c o h o l ,  w i l l  make p s y c h o t i c  symptoms 

more s e v e r e .  C o c a i n e  ( i n c l u d i n g  c r ack )  a n d  a m p h e t a m i n e s  p a r t i c u -  

l a r l y  t e n d  t o  e n e r g i z e  a p s y c h o t i c  p e r s o n ,  make t h e i r  d e l u s i o n s  

a n d  h a l l u c i n a t i o n s  c o n s i d e r a b l y  more s e v e r e ,  a n d  make i t  h a r d e r  

f o r  them t o  c o n t r o l  t h e i r  i m p u l s e s .  ( R .  8 9 4 )  

I n  Dr. B e r l a n d ' s  o p i n i o n ,  J o h n  H e n r y ' s  a b i l i t y  t o  

c o n f o r m  h i s  b e h a v i o r  t o  t h e  r e q u i r e m e n t s  o f  law was s u b s t a n t i a l l y  

i m p a i r e d  a t  t h e  time o f  t h e  k i l l i n g  o f  S u z a n n e  H e n r y .  ( R .  8 9 6 )  

He s a i d  t h a t  H e n r y ' s  d i s t u r b a n c e  was a n  e x t r e m e  e m o t i o n a l  d i s -  

t u r b a n c e .  H i s  d i a g n o s i s  d i d  n o t  r e q u i r e  t h e  p r e s e n c e  of c o c a i n e .  

( R .  897-98 ,  9 3 2 )  He t h o u g h t  Henry  d i d  know t h e  d i f f e r e n c e  be-  

t w e e n  r i g h t  a n d  wrong .  ( R .  9 2 8 )  

Dr. Walter  A f i e l d ,  a p s y c h i a t r i s t  c a l l e d  b y  d e f e n s e  

c o u n s e l ,  e x a m i n e d  J o h n  Henry  a t  t h e  H i l l s b o r o u g h  C o u n t y  J a i l .  (R. 

9 3 5 ,  9 3 7 )  H i s  d i a g n o s i s  was t h a t  H e n r y  h a d  a r a t h e r  s e v e r e  

p r o b l e m  w i t h  d r u g  a n d  a l c o h o l  a b u s e  a n d  was s u f f e r i n g  f r o m  

c h r o n i c  p a r a n o i a .  ( R .  9 4 0 )  The l e v e l  o f  i l l n e s s  was r e a s o n a b l y  

e x t r e m e .  ( R .  9 4 1 )  P r i o r  t o  t h e  s t a b b i n g ,  Henry  h a d  b e e n  s e r i o u s -  

l y  i n t o  a l c o h o l  a n d  c o c a i n e  a n d  was f r e e  b a s i n g  c o c a i n e .  ( R .  9 4 2 )  

He a g r e e d  t h a t  Henry  was n o t  smart e n o u g h  t o  b e  f a k i n g  w i t h o u t  

h i s  d e t e c t i o n .  ( R .  9 4 3 - 9 4 )  I n  h i s  o p i n i o n ,  a t  t h e  t i m e  o f  

S u z a n n e  H e n r y ' s  d e a t h ,  Henry  was u n d e r  t h e  i n f l u e n c e  of e x t r e m e  

m e n t a l  o r  e m o t i o n a l  d i s t u r b a n c e ,  w i t h  o r  w i t h o u t  c o c a i n e ,  a n d  h i s  

a b i l i t y  t o  c o n f o r m  h i s  b e h a v i o r  t o  t h e  law was s u b s t a n t i a l l y  

@ 

i m p a i r e d .  He d i d  know r i g h t  from wrong ,  however .  ( R .  944 -46)  

The j u r y  recommended d e a t h  by a v o t e  of t w e l v e .  (R. 9 9 5 )  
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S U M M A R Y  OF THE A R G U M E N T  

ISSUE I :  The e v i d e n c e  of' p r e m e d i t a t i o n  was c i r c u m s t a n t i a l .  The  

e v i d e n c e  r e l i e d  upon by t h e  S t a t e  t o  p r o v e  t h i s  e l e m e n t  was t h e  

m e d i c a l  e x a m i n e r ' s  t e s t i m o n y  t h a t  S u z a n n e  H e n r y  h a d  t h i r t e e n  

k n i f e  wounds .  J o h n  Henry  t o l d  Depu ty  W i l b e r  t h a t  h e  s t a b b e d  h i s  

wi fe  when lie " f r eaked  o u t f 1  d u r i n g  a n  a r g u m e n t  a f t e r  she p u l l e d  a 

k n i f e  on h im.  H i s  v e r s i o n  was u n c o n t r a d i c t e d .  'Thus,  t h e  S t a t e  

i n t r o d u c e d  i n s u f f i c i e n t  e v i d e n c e  t o  e x c l u d e  e v e r y  r e a s o n a b l e  

h y p o t h e s i s  o f  i n n o c e n c e  o f  t h e  e l e m e n t  o f  p r e m e d i t a t i o n .  T h e  

t r i a l  c o u r t  s h o u l d  h a v e  g r a n t e d  a j u d g m e n t  o f  a c q u i t t a l  a s  t o  

* 

f i r s t - d e g r e e  m u r d e r  a n d  t h e  c h a r g e  s h o u l d  t h e n  h a v e  b e e n  r e d u c e d  

t o  s e c o n d - d e g r e e  m u r d e r  p r i o r  t o  s u b m i s s i o n  t o  t he  j u r y .  

ISSUE L I :  The  t r i a l  c o u r t  a d m i t t e d  a m y r i a d  of  c o l l a t e r a l  crime 

e v i d e n c e  c o n c e r n i n g  t h e  A p p e l l a n t ' s  a b d u c t i o n  a n a  s u b s e q u e n t  

s t a b b i n g  of h i s  w i f e ' s  f i v e  y e a r  o l d  s o n ,  Eugene  C h r i s t i a n .  T h e  

e v i d e n c e  was a d m i t t e d  a s  p a r t  of' t h e  r e s  g e s t a e  a n d  as Williams 

r u l e  e v i d e n c e .  B e c a u s e  i t  was n o t  r e l e v a n t  t o  a n y  m a t e r i a l  

i s s u e ,  t he  e v i d e n c e  s h o u l d  n o t  h a v e  b e e n  a d m i t t e d .  Any p r o b a t i v e  

v a l u e  was s u b s t a n t i a l l y  o u t w e i g h e d  by d a n g e r  o f  u n f a i r  p r e j u d i c e .  

@ 

ISSUE i L I :  D e f e n s e  c o u n s e l  r e q u e s t e d  a p r e t r i a l  r u l i n g  o n  t h e  

a d m i s s i b i l i t y  of  t h e  Wil l iams r u l e  e v i d e n c e .  The t r i a l  c o u r t  

r e f u s e d  t o  make a p r e t r i a l  r u l i n g .  Therefore ,  d e f e n s e  c o u n s e l  

was u n a b l e  t o  e f f e c t i v e l y  v o i r  d i r e  p r o s p e c t i v e  j u r o r s  c o n c e r n i n g  

t h e i r  a b i l i t y  t o  a p p r o p r i a t e l y  c o n s i d e r  c o l l a t e r a l  crime e v i d e n c e  

f o r  i t s  l i m i t e d  p u r p o s e ,  o r  c o n c e r n i n g  a n y  b i a s  t h a t  w o u l d  c a u s e  

them t o  a u t o m a t i c a l l y  i m p o s e  d e a t h  i f  t h e  d e f e n d a n t  h a d  k i l l e d  a 

c h i l d .  T h i s  v i o l a t e d  A p p e l l a n t ' s  r i g h t  Lo a f a i r ,  i m p a r t i a l  j u r y .  I) 
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ISSUE IV: The t r i a l  c o u r t  e r r e d  by  d e n y i n g  d e f e n s e  c o u n s e l ' s  

m o t i o n  t o  s u p p r e s s  t h e  A p p e l l a n t ' s  s t a t e m e n t s  a n d  a d m i s s i o n s  

@ b e c a u s e  t h e y  were n o t  made k n o w i n g l y  a n d  v o l u n t a r i l y .  A p p e l l a n t ,  

who i s  p s y c h o t i c  a n d  of b o r d e r l i n e  i n t e l l i g e n c e ,  was t i r e d  a n d  

coming  down from a c o c a i n e  h i g h .  Ha made t h e  c o n f e s s i o n s  a f t e r  

D e t e c t i v e  Wi lber  t h r e a t e n e d  LO k i l l  h i m  a n d  t o l d  h im r e p e a t e d l y  

t h a t  t h e y  were o n l y  i n t e r e s t e d  i n  f i n d i n g  t h e  c h i l d .  A d d i t i o n a l -  

l y ,  the  d e t e c t i v e s  f a i l e d  t o  cease i n t e r r o g a t i o n  when t h e  A p p e l -  

l a n t  a d v i s e d  t h a t  he no  l o n g e r  w a n t e d  t o  t a l k ,  t h u s  v i o l a t i n g  h i s  

c o n s t i t u t i o n a l  r i g h t  t o  r e m a i n  s i l e n t .  

ISSUE V :  D u r i n g  t h e  p e n a l t y  p h a s e  of' t h e  t r i a l ,  t h e  A p p e l l a n t  

i n f o r m e d  t h e  j u d g e  t h a t  h e  was d i s s a t i s f i e d  w i t h  h i s  r e p r e s e n t a -  

t i o n  by c o u r t - a p p o i n t e d  c o u n s e l .  S p e c i f i c a l l y ,  h e  was d i s p l e a s e d  

b e c a u s e  h i s  a t t o r n e y  d i d  n o t  p r e s e n t  all of  t h e  l a y  w i t n e s s e s  a n d  

t e s t i m o n y  he  h a d  r e q u e s t e d .  T h e  t r i a l  c o u r t  e r r e d  by s u m m a r i l y  

d i s m i s s i n g  h i s  c o m p l a i n t  w i t h o u t  c o n d u c t i n g  a F a r e t t a  i n q u i r y  o r  

e x p l o r i n g  t h e  r e a s o n s  f o r  t h e  A p p e l l a n t ' s  d i s s a t i s f a c t i o n .  T h i s  

was r e v e r s i b l e  e r r o r .  

e 

ISSUE V I :  Tne t r i a l  c o u r t  e r r e d  by f i n d i n g  L h a t  t he  h o m i c i d e  was 

c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  w i t h o u t  p r e t e n s e  of moral O r  

l e g a l  j u s t i f i c a t i o n .  The  s t a b b i n g  of  t h e  A p p e l l a n t ' s  wife o c c u r -  

r e d  d u r i n g  a d o m e s t i c  d i s p u t e  b e c a u s e  H e n r y  " f r e a k e d  o u t . "  

F u r t h e r m o r e ,  t h e  A p p e l l a n t  h a d  a t  l e a s t  a p r e t e n s e  o f  m o r a l  a n d  

l e g a l  j u s t i f i c a t i o n  f o r  t h e  s t a b b i n g  b e c a u s e  h i s  w i f e  f i r s t  

t h r e a t e n e d  h i m  w i t h  t h e  k n i f e .  A t  l e a s t  A r g u a b l y ,  h e  k i l l e d  h e r  

a w h i l e  d e f e n d i n g  h i m s e l f .  



ISSUE VlI: T h e  t r i a l  c o u r t  e r r e d  by f i n d i n g  t h a t  t h e  m u r d e r  was 

h e i n o u s ,  a t r o c i o u s  o r  c r u e l .  The v i c t i m  l o s t  c o n s c i o u s n e s s  w i t h -  

i n  a few m i n u t e s .  Her d e a t h  was n o  m o r e  t o r t u o u s  t h a n  m o s t  

h o m i c i d e s .  A d d i t i o n a l l y ,  t h e  H A C  a g g r a v a t i n g  f a c t o r  i s  u n c o n s t i -  

t u t i o n a l l y  v a g u e  a n d  o v e r b r o a d .  I t s  a p p l i c a t i o n  i s  t h e  r u l e  

r a t h e r  t h a n  t h e  e x c e p t i o n ,  v i o l a t i n g  t h e  E i g h t  Amendment. 

I S S U E  V l I I :  T h e  s e n t e n c e  o f  d e a t h  i n  t h i s  c a s e  i s  

d i s p r o p o r t i o n a l  when compared  t o  o t h e r  c a p i t a l  cases i n  w h i c h  

t h i s  C o u r t  has r e d u c e d  t h e  s e n t e n c e  t o  l i f e .  T h e  d e a t h  o f  

S u z a n n e  Henry  r e s u l t e d  f r o m  a d o m e s t i c  d i s p u t e .  The A p p e l l a n t  

l a t e r  k i l l e d  h e r  c h i l d  b e c a u s e  o f  d i s t o r t e d  t h i n k i n g  c a u s e d  by 

c h r o n i c  p s y c h o s i s  combined  w i t h  crack c o c a i n e  u s a g e .  A d d i t i o n a l  

m i t i g a t i o n  i s  r e q u i r e d  b e c a u s e  o f  t h e  A p p e l l a n t ' s  l o w  

i n t e l l i g e n c e  -- b o r d e r l i n e  r e t a r d a t i o n .  T h i s  h o m i c i d e  i s  n o t  o n e  

o f  t h e  u n m i t i g a t e d  o n e s  f o r  wh ich  d e a t h  i s  t h e  p r o p e r  p e n a l t y .  
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ISSUE I 

THE T R I A L  C O U R T  ERRED I N  D E N Y I N G  DE- 
FENSE COUNSEL ' S  M O T I O N  FOR J U D G M E N T  
OF ACQUlTTAL OF FIRST DEGREE MURDER 
BECAUSE THE STATE FAILED TO PRESENT 
SUFFICIENT E V I D E N C E  OF PREMEDITATION. 

A t  t h e  c l o s e  of t h e  S t a t e ' s  case ,  d e f e n s e  c o u n s e l  moved 

f o r  a j u d g m e n t  of a c q u i t t a l ,  a r g u i n g  t h a t  t h e  p r o s e c u t i o n  f a i l e d  

t o  p r o v e  t h e  e l e m e n t  of p r e m e d i t a t i o n .  The  c o u r t  d e n i e d  t h e  

m o t i o n .  (H. 6 9 8 - 9 9 )  T h e  d e f e n s e  d i d  n o t  p r e s e n t  a ca se .  The  

j u r y  f o u n d  Henry  g u i l t y  of f i r s t - d e g r e e  m u r d e r .  ( R .  1366 ,  1 3 9 8 )  

The  i s s u e  a t  t r i a l  was n o t  w h e t h e r  J o h n  Henry  k i l l e d  h i s  

w i f e  b u t ,  r a t h e r ,  w h e t h e r  t h e  k i l l i n g  was p r e m e d i t a t e d .  T h e  

S t a t e  p r e s e n t e d  n o  d i r e c t  e v i d e n c e  t h a t  J o h n  H e n r y  c o m m i t t e d  

p r e m e d i t a t e d  m u r d e r .  P r e m e d i t a t i o n ,  of  c o u r s e ,  may be shown by 

c i r c u m s t a n t i a l  e v i d e n c e .  S i r e c i  v .  S t a t e ,  399  S o . 2 d  964  ( F l a .  

19811 ,  c e r t .  d e n i e d ,  456 U.S. 9 8 4 ,  102  S . C t .  2 2 5 7 ,  72 L .Ed.2d  8 6 2  

( 1 9 8 2 ) .  T h e  p i v o t a l  q u e s t i o n  t h e n  i s  w h e t h e r  t h e  f a c t  t h a t  Henry  

s t a b b e d  h i s  wi fe  t h i r t e e n  times i s  by i t s e l f  s u f f i c i e n t  t o  show 
e 

p r e m e d i t a t i o n ,  i n  t h e  c o n t e x t  o f  t h e  s u r r o u n d i n g  c i r c u m s t a n c e s .  

A s  i n  a n y  c r i m i n a l  c a s e  w h e r e  t h e  S t a t e  a t t e m p t s  t o  

e s t a b l i s h  g u i l t  by c i r c u m s t a n t i a l  e v i d e n c e ,  t h e  e v i d e n c e  mus t  b e  

b o t h  c o n s i s t e n t  w i t h  g u i l t  a n d  i n c o n s i s t e n t  w i t h  a n y  r e a s o n a b l e  

h y p o t h e s i s  o f  i n n o c e n c e .  McAr thur  v .  S t a t e ,  351  So.2d 972 ( F l a .  

1 5 7 7 ) .  T h e  q u e s t i o n  i s  w h e t h e r  t h e  e v i d e n c e  f a i l e d  t o  e x c l u d e  

a l l  r e a s o n a b l e  h y p o t h e s e s  of i n n o c e n c e .  H e i n e y   state, 4 4 7  

S o . 2 d  210 ( F l a .  1 5 8 4 ) ,  c e r t .  d e n i e d ,  1 0 5  S . C t .  3 0 3 ,  83 L.Ed.2d  

The i n d i c t m e n t  charged o n l y  p r e m e d i t a t e d  m u r d e r  ( R .  
1 2 5 3 )  a n d  t h e  j u r y  was n o t  i n s t r u c t e d  on f e l o n y  m u r d e r .  ( R .  1 3 8 0 )  ' 
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2 3 7  ( 1 9 8 4 ) ;  Rose L S t a t e ,  4 2 5  S o . 2 d  5 2 1  ( F l a .  1 9 6 2 1 ,  c e r t  

d e n i e d ,  4 6 1  U.S.  9G9,  1 0 3  S . C t .  1883,  7 6  L . E d . 2 d  8 1 2  ( 1 9 8 3 ) .  

J o h n  H e n r y ' s  v e r s i o n  o f  t h e  f a c t s ,  as t o l d  t o  D e t e c t i v e  W i l b e r ,  

showed a t o t a l  a b s e n c e  o f  p r e m e d i t a t i o n ,  t h u s  p r o v i d i n g  a r e a s o n -  
@ 

a b l e  h y p o t h e s i s  t h a t  t h e  s t a b b i n g  was n o t  p r e m e d i t a t e d .  T h e  

j u d g e  s h o u l d  h a v e  g r a n t e d  t h e  d e f e n s e  m o t i o n  f o r  j u d g m e n t  o f  

a c q u i t t a l  as t o  t h e  f i r s t - d e g r e e  m u r d e r  c h a r g e .  

I n  h i s  c o n f e s s i o n  t o  D e t e c t i v e  W i l b e r ,  John  Henry  e x -  

p l a i n e d  t h a t  h e  " f r e a k e d  o u t "  d u r i n g  a s t r u g g l e  w i t h  S u z a n n e  

a f t e r  she  t h r e a t e n e d  h i m  w i t h  a k i t c h e n  k n i f e .  He d i d  n o t  know 

how many times h e  s t a b b e d  he r .  ( R .  6 2 3 ,  628-29 ,  632-33)  T h i s ,  

t h e  o n l y  e x p l a n a t i o n  o f  t h e  s t a b b i n g ,  was i n t r o d u c e d  i n t o  

e v i d e n c e  by t h e  S t a t e ,  t h r o u g h  t h e  t e s t i m o n y  o f  D e t e c t i v e  W i l b e r .  

H e n r y ' s  e x p l a n a t i o n  i s  s u p p o r t e d  by  o t h e r  e v i d e n c e .  

He h a d  b e e n  u s i n g  c o c a i n e  r e g u l a r l y .  He w e n t  t o  S u z a n n e ' s  h o u s e  

0 t o  t a l k  a b o u t  b u y i n g  C h r i s t m a s  p r e s e n t s  f o r  h e r  s o n ,  Eugene .  ( R .  

6 2 8 )  The c i r c u m s t a n c e s  s u g g e s t  t h a t  H e n r y  was e m o t i o n a l l y  u p s e t  

b e c a u s e  o f  h i s  r e c e n t  s e p a r a t i o n  f rom S u z a n n e  a n d  Eugene  j u s t  

b e f o r e  C h r i s t m a s .  That  h e  " f r e a k e d  o u t t 1  when S u z a n n e  t h r e a t e n e d  

h i m  w i t h  a k n i f e  i s  a r e a s o n a b l e  e x p l a n a t i o n .  

P r e m e d i t a t i o n  i s  d e f i n e d  by t h i s  C o u r t  i n  t h e  o f t e n -  

q u o t e d  case o f  S i r e c i  v .  S t a t e ,  399  S o . 2 d  964  ( F l a .  1 9 8 1 )  

a f u l l y - f o r m e d  c o n s c i o u s  p u r p o s e  t o  k i l l  w h i c h  
e x i s t s  i n  t h e  m i n d  of  t h e  p e r p e t r a t o r  f o r  a 
s u f f i c i e n t  l e n g t h  of time t o  p e r m i t  of r e f l e c -  
t i o n ,  a n d  i n  p u r s u a n c e  o f  w h i c h  a n  a c t  o f  
k i l l i n g  e n s u e s .  P r e m e d i t a t i o n  does n o t  h a v e  t o  
b e  c o n t e m p l a t e d  f o r  a n y  p a r t i c u l a r  p e r i o d  o f  
t i m e  b e f o r e  t h e  a c t ,  a n d  may o c c u r  a moment  
b e f o r e  t h e  a c t .  E v i d e n c e  f r o m  w h i c h  p r e m e d i t a -  
t i o n  may be  i n f e r r e d  i n c l u d e s  s u c h  matters as 
t h e  n a t u r e  of t h e  weapon u s e d ,  t h e  p r e s e n c e  o r  
a b s e n c e  o f  a d e q u a t e  p r o v o c a t i o n ,  p r e v i o u s  

as :  
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d i f f i c u l t i e s  b e t w e e n  t h e  p a r t i e s ,  t h e  manner  i n  
w h i c h  t h e  h o m i c i d e  was committed a n d  t h e  n a t u r e  
a n d  m a n n e r  o f  t h e  w o u n d s  i n f l i c t e d .  I t  m u s t  
e x i s t  f o r  s u c h  time b e f o r e  t h e  h o m i c i d e  as w i l l  
e n a b l e  t h e  a c c u s e d  t o  be c o n s c i o u s  of t h e  n a t u r e  
o f  t h e  d e e d  h e  i s  a b o u t  t o  c o m m i t  a n d  t h e  
p r o b a b l e  r e s u l t  t o  flow f r o m  i t  i n s o f a r  as t h e  
l i f e  of h i s  v i c t i m  i s  c o n c e r n e d .  

399 So .2d  a t  967 ( c i t a t i o n s  o m i t t e d ) .  

D r .  J o a n  Wood t e s t i f i e d  t h a t  S u z a n n e  Henry  d i e d  f r o m  

t h i r t e e n  s t a b  wounds t o  t h e  area o f  t h e  n e c k  a n d  s h o u l d e r .  ( R .  

682-84) S h e  c o u l d  n o t  s a y  how l o n g  i t  wou ld  h a v e  t a k e n  t o  i n -  

f l i c t  t hese  wounds e x c e p t  t h a t  S u z a n n e  Henry  was a l i v e  when t h e y  

were i n f l i c t e d .  ( R .  6 9 5 )  S h e  s u s p e c t e d  t h a t  i t  wou ld  h a v e  t a k e n  

no  l o n g e r  t h a n  a few m i n u t e s  t o  i n f l i c t  all t h i r t e e n  wounds.  (R. 

6 9 5 )  They c o u l d  h a v e  been  done  i n  l e s s  t h a n  a m i n u t e  a l t h o u g h  i t  

wou ld  be i m p r o b a b l e  i f  S u z a n n e  were s t r u g g l i n g .  ( R .  696-97)  D r .  

Wood f o u n d  no d e f e n s i v e  wounds f r o m  t h e  k n i f e .  ( R .  689) 

A l t h o u g h  H e n r y ' s  r e p e a t e d  s t a b b i n g  of h i s  wife would  

s u p p o r t  t h e  h y p o t h e s i s  o f  p r e m e d i t a t i o n  o r  g u i l t ,  t h e  e v i d e n c e  

a l s o  s u p p o r t s  a r e a s o n a b l e  h y p o t h e s e s  o f  l ack  o f  p r e m e d i t a t i o n ,  

o r  i n n o c e n c e  a s  t o  t h e  f i r s t - d e g r e e  m u r d e r  c h a r g e .  E v i d e n c e  

e s t a b l i s h i n g  o n l y  a s u s p i c i o n  o r  p r o b a b i l i t y  of' g u i l t  i s  n o t  

s u f f i c i e n t .  McAr thur ,  351 S o . 2 d  a t  976 n . 1 2 .  

0 

I n  S t a t e  L B i n g h a m ,  40 Wash. App. 553, 699 P . 2 d  262 

( 1 9 8 5 ) ,  a f f ' d ,  105 Wash. 2d 820, 719 P .2d  109 ( 1 9 8 6 ) ,  t h e  c o u r t  

c o n s i d e r e d  a h o m i c i d e  c o m m i t t e d  by manua l  s t r a n g u l a t i o n .  T h a t  

c o u r t  n o t e d  t h a t  t h r e e  t o  f i v e  m i n u t e s  o f  c o n t i n u o u s  p r e s s u r e  on  

t h e  w i n d p i p e  w o u l d  be r e q u i r e d  t o  c a u s e  d e a t h  by s t r a n g u l a t i o n .  

A l t h o u g h  t h i s  wou ld  be s u f f i c i e n t  time t o  p e r m i t  d e l i b e r a t i o n ,  

t h i s  e v i d e n c e  was i n s u f f i c i e n t  t o  p r o v e  t h a t  t h e  a s s a i l a n t  e 
26 



a c t u a l l y  d e l i b e r a t e d .  T h e  c o u r t  c o n c l u d e d  t h a t :  

The f a c t  of s t r a n g u l a t i o n ,  w i t h o u t  more, l eads  
u s  t o  c o n c l u d e  t h a t  t h e  j u r y  o n l y  s p e c u l a t e d  
as t o  t h e  m e n t a l  p r o c e s s  i n v o l v e d  i n  p r e m e d i -  
t a t i o n .  T h i s  i s  n o t  enough .  

699 P . 2 d  a t  265. I n  i t s  e n  b a n c  a f f i r m a n c e ,  t h e  Supreme C o u r t  of 

W a s h i n g t o n  s t r e s s e d  t h a t  " t o  a l l o w  a f i n d i n g  of  p r e m e d i t a t i o n  

o n l y  b e c a u s e  t h e  a c t  takes  a n  a p p r e c i a b l e  amount  o f  time o b l i -  

t e r a t e s  t h e  d i s t i n c t i o n  b e t w e e n  f i r s t  a n d  s e c o n d  d e g r e e  m u r d e r .  

S t a t e  v .  Bingham,  105  Wash.  2d 8 2 0 ,  719  P .2d  1 0 9 ,  111  ( 1 9 8 6 ) .  

" P r e m e d i t a t i o n  i s  a s e p a r a t e  a n d  a d d i t i o n a l  e l e m e n t  t o  t h e  i n t e n t  

r e q u i r e m e n t  f o r  f i r s t  degree m u r d e r . "  Bingham,  719  P . 2 d  a t  113. 

S i m i l a r l y ,  i n  A u s t i n  v.  S t a t e ,  362 F . 2 d  1 2 9 ,  1 3 6  ( D . C .  

C i r .  1 9 6 7 ) ,  t h e  c o u r t  n o t e d  t h a t  ' I the c r u x  o f  t h e  i s s u e  of p r e -  

m e d i t a t i o n  a n d  d e l i b e r a t i o n  i s  n o t  t h e  t ime i n v o l v e d  b u t  w h e t h e r  

t h e  d e f e n d a n t  d i d  e n g a g e  i n  t h e  p r o c e s s  o f  r e f l e c t i o n  a n d  medi- 

t a t i o n .  . . . T h e  ' a p p r e c i a b l e  t i m e '  e l e m e n t  i s  s u b o r d i n a t e ,  

n e c e s s a r y  f o r  b u t  n o t  s u f f i c i e n t  t o  e s t a b l i s h  d e l i b e r a t i o n .  0 
I n  A u s t i n ,  t h e  d e f e n d a n t  s t a b b e d  a woman whose  n e a r l y  

l i f e l e s s  b o d y  was r e t r i e v e d  f r o m  a r i v e r  m u t i l a t e d  a n d  n u d e  

e x c e p t  f o r  a p i e c e  of c l o t h i n g  a r o u n d  h e r  n e c k .  She d i e d  a lmost  

i m m e d i a t e l y  f r o m  t w e n t y - s i x  m a j o r  s t a b  wounds ,  " c u l m i n a t i n g  i n  a 

s t a b  wound t o  t h e  h e a d ,  p e n e t r a t i n g  t h e  b r a i n ,  a n d  l o d g i n g  t h e  

b r o k e n  b l a d e  i n  t he  s k u l l . ' !  There were a t  l ea s t  as many s u p e r -  

f i c i a l  l a c e r a t i o n s  t o  t h e  body.  3 8 7  F .2d  a t  132 .  

N e v e r t h e l e s s ,  t h e  A u s t i n  c o u r t  h e l d  t h a t  t h e  S t a t e  

f a i l e d  t o  p r o v e  t h i s  was a p r e m e d i t a t e d  m u r d e r  r a t h e r  t h a n  a 

m u r d e r  c o m m i t t e d  i n  a n  o r g y  o f  f r e n z i e d  a c t i v i t y ,  p o s s i b l y  

h e i g h t e n e d  by d r i n k .  There was no  e v i d e n c e  o f  p r i o r  t h r e a t s .  No 



m o t i v e  was s u g g e s t e d .  382  F .2d  a t  138-39.  Remanding  t h e  case 

f o r  e n t r y  o f  j udgmen t  o f  s e c o n d  degree m u r d e r ,  t h e  c o u r t  s t a t e d :  

T h e  f a c t s  o f  a s a v a g e  m u r d e r  g e n e r a t e  a 
p o w e r f u l  d r i v e ,  a l m o s t  a j u g g e r n a u t  f o r  
j u r o r s ,  a n d  i n d e e d  f o r  j u d g e s ,  t o  c r u s h  t h e  
crime w i t h  t h e  u t m o s t  c o n d e m n a t i o n  a v a i l a b l e ,  
t o  s e i z e  w h a t e v e r  words o r  terms r e f l e c t  maxi -  
mum d e n u n c i a t i o n ,  t o  c r y  o u t  m u r d e r  " i n  t h e  
f i r s t  d e g r e e . "  B u t  i t  i s  t h e  t a s k  a n d  c o n -  
s c i e n c e  o f  a j u d g e  t o  t r a n s c e n d  e m o t i o n a l  
momentum w i t h  r e f l e c t i v e  a n a l y s i s .  The  j u d g e  
i s  aware t h a t  many m u r d e r s  mos t  b r u t i s h  a n d  
b e s t i a l  a re  c o m m i t t e d  i n  a c o n s u m i n g  f r e n z y  o r  
h e a t  o f  p a s s i o n ,  a n d  t h a t  t h e s e  a r e  i n  law 
o n l y  m u r d e r  i n  t h e  s e c o n d  d e g r e e .  The Govern -  
m e n t ' s  e v i d e n c e  s u f f i c e d  t o  e s t a b l i s h  a n  
i n t e n t i o n a l  a n d  h o r r i b l e  m u r d e r  -- t h e  k i n d  
t h a t  c o u l d  be  c o m m i t t e d  i n  a f r e n z y  o r  heat  o f  
p a s s i o n .  However ,  r;he c o r e  r e s p o n s i b i l i t y  of 
t h e  c o u r t  r e q u i r e s  i t  t o  r e f l e c t  on  t h e  s u f f i -  
c i e n c y  of t h e  G o v e r n m e n t ' s  case.  

382  F . 2 d  1 2 9 ,  158-39 ( D . C .  C i r .  1 9 6 7 ) .  

The p l a n n e d  p r e s e n c e  of a weapon has b e e n  h e l d  a d e q u a t e  

e v i d e n c e  t o  a l l o w  t h e  i s s u e  of p r e m e d i t a t i o n  t o  go t o  t h e  j u r y .  

Bingham,  719  P . 2 d  a t  1 1 3  ( c i t a t i o n  o m i t t e d ) ;  -- see a l s o  S t a t e  - v .  

G i f f i n g ,  45  Wash. App. 369, 7 2 5  P . 2 d  4 4 5  ( C t .  App. Wash. 1 9 8 6 ) .  

I n  A u s t i n ,  382 F.2d  1 2 9 ,  h o w e v e r ,  t h e  c o u r t  n o t e d  t h a t  t h e  f a c t  

t h a t  t h e  d e f e n d a n t  u s e d  a k n i f e  was n o t  p r o b a t i v e  o f  p r e m e d i t a -  

t i o n  b e c a u s e  h e  d i d  n o t  p r o c u r e  i t  s p e c i f i c a l l y  f o r  t h a t  p u r p o s e .  

I n  t h e  i n s t a n t  case ,  J o h n  Henry  d i d  n o t  b r i n g  a k n i f e .  S u z a n n e  

removed t h e  k n i f e  from a k n i f e  h o l d e r  on  t h e  k i t c h e n  wa l l  a n d  

t h r e a t e n e d  h i m  w i t h  i t .  He t o o k  i t  away from h e r  i n  t h e  e n s u i n g  

s t r u g g l e .  ( R .  623 -33)  T h u s ,  t h e  f a c t  t h a t  Henry  u s e d  a k n i f e  was 

n o t  p r o b a t i v e  o f  p r e m e d i t a t i o n  i n  t h i s  case. 

We a re  aware of no  F l o r i d a  case i n  w h i c h  p r e m e d i t a t i o n  

h a s  b e e n  b a s e d  on n o t h i n g  more t h a n  t h e  number of s t a b  wounds .  

I n  b o t h  P r e s t o n  v .  S t a t e ,  444  S o . 2 d  939 ( F l a .  1 9 8 4 )  a n d  N i b e r t  v. 
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S t a t e ,  5G8 S0.261 1 ( F l a .  1 9 8 7 ) ,  p r e m e d i t a t i o n  was based  p a r t i a l l y  

on  t h e  numerous  s t a b  wounds .  I n  b o t h  cases ,  h o w e v e r ,  t he re  was 

0 a d d i t i o n a l  e v i d e n c e  o f  p r e m e d i t a t i o n .  

I n  P r e s t o n ,  t h e  " v i r t u a l l y  n a k e d "  body of a c o n v e n i e n c e  

s t o r e  c l e r k  was f o u n d  i n  a f i e l d .  The v i c t i m  had  b e e n  t a k e n  on  a 

m i l e - a n d - a - h a l f  j o u r n e y  b e f o r e  b e i n g  k i l l e d .  A crossmark was c u t  

i n t o  h e r  f o r e h e a d .  4 4 4  S o . 2 d  a t  945-46. There  were m u l t i p l e  s t a b  

wounds ,  t h e  i n  j u r i e s  were p a r t i c u l a r l y  b r u t a l ,  a n d  t h e  woman's 

n e c k  was a l m o s t  c o m p l e t e l y  s e v e r e d .  The d e l i b e r a t e  u s e  o f  a f o u r  

o r  f i v e  i n c h  k n i f e  t o  n e a r l y  d e c a p i t a t e  t h e  v i c t i m  c l e a r l y  

s u p p o r t e d  t h e  f i n d i n g  o f  p r e m e d i t a t i o n .  444 S o . 2 d  a t  944. 

I n  N i b e r t ,  t h e  . v i c t i m  was s t a b b e d  s e v e n t e e n  t i m e s .  

N i b e r t  made t h e  v i c t i m  g e t  o n  h i s  k n e e s  d u r i n g  t h e  s t a b b i n g .  

Some o f  t h e  w o u n d s  were d e f e n s i v e .  'The e v i d e n c e  s h o w e d  t h a t  

N i b e r t  had  p l a n n e d  t o  r o b  t h e  v i c t i m ,  which  p r o v i d e d  a m o t i v e ,  

a l t h o u g h  the re  was no  e v i d e n c e  t h a t  h e  a i d .  568 S0 .2d  a t  3-5. 0 
U n l i k e  t h e  v i c t i m s  i n  P r e s t o n  a n d  N i b e r t ,  S u z a n n e  

Henry  L h r e a t e n e a  t h e  A p p e l l a n t  w i t h  t h e  k n i f e .  T h i s  by i t s e l f  

s u g g e s t s  a "heat  of p a s s i o n "  k i l l i n g  r a t h e r  t h a n  a p r e m e d i t a t e d  

m u r d e r .  See F o r e h a n d  v .  S t a t e ,  126  Fln. 4 6 4 ,  1 7 1  So. 241 (Fla. 

1 9 3 6 )  ( " h e a t  of' p a s s i o n "  K i l l i n g  i s  s e c o n d  d e g r e e  m u r d e r ) .  Henry  

had  n o  m o t i v e  f o r  p r e m e d i t a t e d  s t a b b i n g .  He made no  p r i o r  t h r e a t s  

a n d  was una rmed .  Even i f  h e  i n t e n d e d  t o  k i l l  h e r ,  i n t e n t  d o e s  n o t  

p r o v e  p r e m e d i t a t i o n .  Bingham,  719 P . 2 d  a t  113.  

I n  S m i t h  v .  Z a n t ,  855 F . 2 d  712 ( 1 1 t h  C i r .  19851, t h e  

r e t a r d e d  d e f e n d a n t  s t a b b e d  T u r n e r ,  a n  82  y e a r  o l d  g r o c e r y  owner ,  

s e v e n t e e n  t imes a n d  beat  h i m  w i t h  a hammer. The E l e v e n t h  C i r c u i t  



o b s e r v e d  t h a t  S m i t h ' s  t r i a l  t e s t i m o n y  i n d i c a t e d  he may h a v e  

t h o u g h t  t h e  man was g o i n g  t o  h i t  h i m  w i t h  t h e  hammer. I ' T u r n e r ' s  

a p p a r e n t  ( t o  S m i t h )  i n t e n t  t o  u s e  t h e  hammer m i g h t  h a v e  a r o u s e d  

' s u d d e n  p a s s i o n  i n  the  p e r s o n  k i l l i n g  s o  t h a t ,  r a t h e r  t h a n  de-  

f e n d i n g  h i m s e l f ,  h e  w i l l f u l l y  k i l l s  t h e  a t t a c k e r ,  a l b e i t  w i t h o u t  

malice a f o r e t h o u g h ,  when i t  was n o t  n e c e s s a r y  f o r  h im t o  do s o  i n  

o r d e r  t o  p r o t e c t  h i m s e l f . ' I  855 S 0 . 2 d  a t  720 ( c i t a t i o n  o m i t t e d ) .  

A l t h o u g h  t h e  p r o s e c u t o r  s p e c u l a t e d  t h a t  Henry  s a t  on  

h i s  wife  w h i l e  s t a b b i n g  (R. 7 2 9 - 3 0 1 ,  t h i s  was o n l y  a h y p o t h e s i s .  

Even  i f  a c c u r a t e ,  i t  i s  n o t  e v i d e n c e  of  p r e m e d i t a t i o n .  If h e  

s a t  on h e r ,  i t  may wel l  h a v e  b e e n  t o  p r e v e n t  h e r  f rom r e g a i n i n g  

t h e  k n i f e  a n d  s t a b b i n g  h i m  w i t h  i t .  The p r o s e c u t o r  a l s o  s u g g e s t -  

ed  t h a t  Henry  smoked a c i g a r e t t e  a n d  N a t c h e d  h i s  w i f e  d i e .  ( H .  

7 3 1 ,  691s) I f  t r u e ,  T h i s  t o o  i s  n o  more t h a n  r a n k  s p e c u l a t i o n .  I' 

i t  wou ld  n o t  p r o v e  Henry  p r e m e d i t a t e d  t h e  m u r d e r  b u t ,  r a t h e r ,  

t h a t  h e  p o s t - m e d i t a t e d  i t ,  p e r h a p s  c o n s i d e r i n g  how t o  p r o t e c t  t h e  

c h i l d  f r o m  s e e i n g  h i s  m o t h e r .  S e e  A u s t i n ,  3 8 2  F . 2 d  a t  '138-39 

( f a c t  t h a t  d e f e n d a n t  a c t e d  w i t h  d e l i b e r a t i o n  a f t e r  t h e  m u r d e r  was 

n o t  e v i d e n c e  of p r e m e d i t a t i o n ) .  

I n  g e n e r a l ,  where  t h e r e  i s  s u b s t a n t i a l ,  c o m p e t e n t  

e v i d e n c e  t o  s u p p o r t  a j u r y  v e r d i c t  o f  g u i l t  as t o  t h e  o f f e n s e  

c h a r g e d ,  t h e  q u e s t i o n  of w h e t h e r  t h e  e v i d e n c e  was i n c o n s i s t e n t  

__I- 

l l  S u z a n n e ' s  s i s t e r  t e s t i f i e d  t h a t  H e n r y  s a t  o n  
S u z a n n e  d u r i n g  a n  e a r l i e r  f i g h t .  T h e r e  was n o  e v i d e n c e  t h a t  h e  
p r e m e d i t a t e d  h e r  m u r d e r  t h a t  t ime. ( € 3 .  5 0 1 )  

" A l t h o u g h  a c i g a r e t t e  b u t t  was f o u n d  i n  a n  a s h t r a y  
on  t h e  r u g  c o v e r i n g  S u z a n n e  H e n r y ' s  body ( H .  606-071,  t h e r e  was 
n o  e v i d e n c e  t h a t  Henry  smoked Lhe c i g a r e t t e  a f t e r  k i l l i n g  h e r .  



w i t h  a n y  r e a s o n a b l e  h y p o t h e s i s  of g u i l t  becomes a j u r y  q u e s t i o n .  

H e i n e y ,  447  S o . 2 d  2 1 0 ;  Rose 425  S o . 2 d  5 2 1 .  N e v e r t h e l e s s ,  i n  a - 9  

c r i m i n a l  c o n v i c t i o n  b a s e d  s o l e l y  on c i r c u m s t a n t i a l  e v i d e n c e ,  i t  

i s  t h e  a p p e l l a t e  c o u r t f s  d u t y  t o  r e v e r s e  t h e  c o n v i c t i o n  when t h e  

e v i d e n c e ,  e v e n  t h o u g h  s t r o n g l y  s u g g e s t i n g  g u i l t ,  f a i l s  t o  e l i m i -  

n a t e  a n y  r e a s o n a b l e  h y p o t h e s i s  of i n n o c e n c e .  J a c k s o n  v .  S t a t e ,  

511 S o . 2 d  1047 ,  1048  ( F l a .  2d DCA 1 9 8 7 ) ;  see  a l s o  Hors tman  v .  - -- 
S t a t e ,  530 S o . 2 d  368 ( F l a .  1 5 8 6 )  ( s t a t e  f a i l e d  t o  p r e s e n t  s u b -  

s t a n t i a l ,  c o m p e t e n t  e v i d e n c e  s u f f i c i e n t  t o  e n a b l e  j u r y  t o  e x c l u d e  

e v e r y  r e a s o n a b l e  h y p o t h e s i s  o f  i n n o c e n c e  1. 

I n  F o w l e r  v.  S t a t e ,  492  So .2d  1344 ( F l a .  1 s t  D C A  1 9 8 6 ) ,  

t h e  F i r s t  D i s t r i c t  C o u r t  of A p p e a l  d i s c u s s e d  what a p p e a r e d  t o  b e  

c o n f l i c t i n g  s t a n d a r d s  f o r  r e v i e w i n g  t h e  s u f f i c i e n c y  o f  c i r c u m -  

s t a n t i a l  e v i d e n c e .  The  c o u r t  s t a t e d  t h a t  

I t  h a s  l o n g  b e e n  h e l d  i n  F l o r i d a  t h a t  "where t h e  o n l y  
p r o o f  of g u i l t  is  c i r c u m s t a n t i a l ,  no  matter how s t r o n g l y  
t h e  e v i d e n c e  may s u g g e s t  g u i l t ,  a c o n v i c t i o n  c a n n o t  b e  
s u s t a i n e d  u n l e s s  t h e  e v i d e n c e  i s  i n c o n s i s t e n t  w i t h  a n y  
r e a s o n a b l e  h y p o t h e s i s  of i n n o c e n c e . I I M c A r t h u r  v.  S t a t e ,  
351 S o . 2 d  a t  976 n . 1 2 .  . . . " I n  a p p l y i n g  t h e  s t a n d a r d ,  
t h e  v e r s i o n  o f  e v e n t s  r e l a t e d  by  t h e  d e f e n s e  m u s t  b e  
b e l i e v e d  i f  t h e  c i r c u m s t a n c e s  do n o t  show t h a t  v e r s i o n  
-- t o  b e  f a l s e .  If M c A r t h u r ,  3 5 1  ~ ~ 2 ? ~ ~ m p h a s i s  
s u p p l i e d ) .  T h i s  l a s t - q u o t e d  p r o p o s i t i o n  h a s  been  t h e  

-- 

law i n  t h i s  s t a t e  f o r  a t  l e a s t  s i x t y  y e a r s .  H o l t o n  v .  
S t a t e ,  87 F l a .  65 ,  99  So. 244  ( 1 9 2 4 ) .  . . . - 

"]e i ther  H e i n e y  n o r  Rose has d i s t u r b e d  t h e  l o n g - s t a n d -  
i n g  p r i n c i p l e s  e n u n c i a t e d  i n  Mayo a n d  M c A r t h u r .  A s  w e  
r e a d  Mayo a n d  M c A r t h u r ,  t h e  c o u r t  h e l d  t h a t  a c o n v i c t i o n  
r e t u r n e d  by t h e  j u r y  c o u l d  n o t  b e  s u s t a i n e d  by t h e  c o u r t  
u n l e s s  t h e r e  was c o m p e t e n t  a n d  s u b s t a n t i a l  e v i d e n c e  
" i n c o n s i s t e n t  w i t h  a n y  r e a s o n a b l e  h y p o t h e s i s  of i n n o -  
c e n c e . "  I n  o t h e r  words ,  i t  is  f o r  t h e  c o u r t  t o  d e t e r -  
m i n e ,  as a t h r e s h o l d  mat ter ,  w h e t h e r  t h e  s t a t e  h a s  b e e n  
a b l e  t o  p r o d u c e  c o m p e t e n t ,  s u b s t a n t i a l  e v i d e n c e  t o  c o n -  
t r a d i c t  t h e  d e f e n d a n t ' s  s t o r y .  I f  t h e  s t a t e  f a i l s  i n  
t h i s  i n i t i a l  b u r d e n ,  t h e n  i t  i s  t h e  c o u r t ' s  d u t y  t o  
g r a n t  a j u d g m e n t  of a c q u i t t a l  t o  t h e  d e f e n d a n t  as t o  t h e  
charged o f f e n s e ,  as wel l  a s  a n y  l e s s e r - i n c l u d e d  o f f e n s e s  
n o t  s u p p o r t e d  by t h e  e v i d e n c e .  T h i s  mus t  be s o  b e c a u s e  



' I t he  v e r s i o n  of e v e n t s  r e l a t e d  by t h e  d e f e n s e  mus t  b e  
b e l i e v e d  i f  t h e  c i r c u m s t a n c e s  do n o t  show t h a t  v e r s i o n  
t o  be f a l s e . "  M c A r t h u r ,  351 S o . 2 d  a t  976. . . . O t h e r -  
wise ,  t h e r e  wou ld  b e  no  f u n c t i o n  o r  r o l e  f o r  t h e  c o u r t s  
i n  r e v i e w i n g  c i r c u m s t a n t i a l  e v i d e n c e  . . . . 

492 S o . 2 d  a t  1347.  

The j u r y  may d i s b e l i e v e  t h e  d e f e n d a n t  o n l y  as t o  f a c t s  

on w h i c h  t h e  S t a t e  h a s  p r e s e n t e d  c o n t r a r y  t e s t i m o n y .  M c A r t h u r ,  

351 S o . 2 d  972;  B u n d e r i c k  - v. S t a t e ,  528  S o . 2 d  1247 ( F l a .  1st D C A  

1 9 8 8 ) .  When t h e r e  i s  no  l e g a l l y  s u f f i c i e n t  e v i d e n c e  t o  c o n t r a -  

d i c t  t h e  d e f e n d a n t  's e x p l a n a t i o n ,  h i s  v e r s i o n  c a n n o t  b e  i g n o r e d .  

S t a t e  v .  B o b b i t t ,  389 S o . 2 d  1 0 9 4 ,  1 0 9 8  ( F l a .  1 s t  DCA 1 9 8 0 1 ,  

r e v ' d  on o t h e r  g r o u n d s ,  415  S o . 2 d  724 ( 1 9 8 2 ) .  

I n  M c A r t h u r ,  351 S o . 2 d  372 ,  t h e  d e f e n d a n t ' s  v e r s i o n  of 

t h e  i n c i d e n t  was t h a t  t h e  gun  w e n t  o f f  a c c i d e n t a l l y .  A l t h o u g h  

t h e  j u r y  f o u n d  i t  more l i k e l y  t h a t  t h e  d e f e n d a n t  m u r d e r e d  he r  

h u s b a n d ,  t h i s  C o u r t  r e v e r s e d  t h e  c o n v i c t i o n .  B e c a u s e  t h e  c i r c u m -  

s t a n t i a l  e v i d e n c e  was c o n s i s t e n t  w i t h  b o t h  p o s s i b i l i t i e s  -- 
m u r d e r  a n d  a c c i d e n t  -- t h e  d e f e n d a n t ' s  v e r s i o n  mus t  be  b e l i e v e d .  

I n  t h i s  case,  t h e  o n l y  v e r s i o n  of t h e  s t a b b i n g  was t h e  

v e r s i o n  g i v e n  by J o h n  Henry  t o  D e t e c t i v e  W i l b e r ,  i n t r o d u c e d  i n t o  

e v i d e n c e  by  t h e  S t a t e .  T h e r e  was n o  e v i d e n c e  t h a t  H e n r y  was 

l y i n g .  The  o t h e r  e v i d e n c e  was c o m p l e t e l y  c o n s i s t e n t  w i t h  h i s  

v e r s i o n .  H e n r y ' s  v e r s i o n  o f  t h e  f a c t s  showed a t o t a l  a b s e n c e  of 

p r e m e d i t a t i o n ,  t h u s  p r o v i d i n g  a r e a s o n a b l e  h y p o t h e s i s  t h a t  t h e  

s t a b b i n g  was n o t  p r e m e d i t a t e d .  The S t a t e  f a i l e d  t o  c a r r y  i t s  

b u r d e n  b e c a u s e  t h e  c i r c u m s t a n t i a l  e v i d e n c e  was c o n s i s t e n t  w i t h  

t h e  p o s s i b i l i t y  of i n n o c e n c e  as t o  f i r s t - d e g r e e  m u r d e r .  T h u s ,  a 

j u d g m e n t  of a c q u i t t a l  of p r e m e d i t a t e d  f i r s t - d e g r e e  m u r d e r  mus t  b e  

g r a n t e d  a n d  t h e  c o n v i c t i o n  r e d u c e d  t o  s e c o n d - d e g r e e  m u r d e r .  @ 
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ISSUE I1 

THE T R I A L  C O U R T  ERRED BY A D M I T T I N G  
E V I D E N C E  THAT THE APPELLANT K I L L E D  
EUGENE CHRISTIAN SOME N I N E  H O U R S  
AFTER THE DEATH OF SUZANNE H E N R Y ,  I N  
V I O L A T I O N  OF THE WILLIAMS RULE A N D  
SECTIONS 9 0 . 4 0 2 ,  9 0 . 4 0 3 ,  A N D  9 0 . 4 0 4  
( 2 ) ( a )  OF THE FLORIDA EVIDENCE C O D E .  

The ma in  f e a t u r e  of J o h n  H e n r y ' s  t r i a l  f o r  t h e  s t a b b i n g  

of h i s  wife  was t h e  m y r i a d  o f  t e s t i m o n y  c o n c e r n i n g  t h e  Appe l -  

l a n t ' s  s t a b b i n g  o f  h i s  f i v e  y e a r  o l d  s t e p s o n  some n i n e  h o u r s  

a f t e r  h i s  w i f e ' s  d e a t h ,  a n d  t h e  l o n g  s e a r c h  f o r  t h e  c h i l d ' s  body.  

T h i s  e v i d e n c e  was a d m i t t e d  b y  t h e  t r i a l .  c o u r t ,  o v e r  d e f e n s e  

o b j e c t i o n ,  b o t h  as "res  g e s t a e "  a n d  "Williams r u l e "  e v i d e n c e .  13 

( R .  584 -86)  I ts  a d m i s s i o n  was r e v e r s i b l e  e r r o r .  

The  c o l l a t e r a l  crime e v i d e n c e  s h o u l d  h a v e  b e e n  e x c l u d e d  

b e c a u s e  i t  was n o t  r e l e v a n t  t o  a n y  mater ia l  i s s u e .  I t  showed 

o n l y  p r o p e n s i t y  a n d  bad  cha rac t e r .  l 4  I t  s h o u l d  a l s o  h a v e  b e e n  

0 e x c l u d e d  b e c a u s e  a n y  p r o b a t i v e  v a l u e  was f a r  o u t w e i g h e d  by t h e  

d a n g e r  o f  u n f a i r  p r e j u d i c e .  See $ 9 0 . 4 0 3 ,  F l a .  S t a t .  ( 1 9 8 5 ) .  

M o r e o v e r ,  b e c a u s e  t h e  l e n g t h y  a n d  d e t a i l e d  t e s t i m o n y  c o n c e r n i n g  

t h e  c h i l d ' s  d e a t h  was s u s p e n s e f u l ,  e m o t i o n a l  a n d  sad ,  became t h e  

ma in  f e a t u r e  of t h e  t r i a l .  3ee Williams v .  S t a t e ,  117  S o . 2 d  4 7 3 ,  

475-76 ( F l a .  1 9 6 0 )  ( e v i d e n c e  of s u b s e q u e n t  crime by d e f e n d a n t  

l 3  The  c o u r t  h e a r d  a p r e t r i a l  p r o f f e r  of c o l l a t e r a l  
crime e v i d e n c e .  ( R .  1425-1530)  A l t h o u g h  d e f e n s e  c o u n s e l  r e q u e s t -  
e d  a p r e t r i a l .  d e t e r m i n a t i o n  o f  a d m i s s i b i l i t y ,  t h e  c o u r t  r e f u s e d  
t o  r u l e ,  a g r e e i n g  w i t h  t h e  S t a t e  t h a t  a p r e t r i a l  r u l i n g  wou ld  
o n l y  be a d v i s o r y  i n  n a t u r e ,  p e n d i n g  a t r i a l  r u l i n g .  ( R .  1036-50)  

l 4  The j u d g e  h e l d  t h a t  i t  t e n d e d  t o  show m o t i v e ,  know- 
l e d g e ,  i d e n t i f i c a t i o n ,  l a c k  o f  m i s t a k e ,  a n d  i n t e n t .  ( R .  5 8 6 )  
D e f e n s e  c o u n s e l  was g r a n t e d  a c o n t i n u i n g  d e f e n s e  o b j e c t i o n  t o  t h e  
Williams r u l e  e v i d e n c e .  ( R .  587)  
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w h i c h  became t h e  main  f e a t u r e  of t h e  t r i a l  was s o  d i s p r o p o r t i o n -  

a t e  t o  i s s u e  of s a m e n e s s  t h a t  i t  may w e l l  h a v e  i n f l u e n c e d  v e r d i c t  

a n d  s h o u l d  h a v e  b e e n  e x c l u d e d  e v e n  i f  r e l e v a n t ) .  

0 D e t e c t i v e  W i l b e r  d e s c r i b e d  i n  g r e a t  d e t a i l  all o f  t h e  

e v e n t s  of t h e  n i g h t  o f  H e n r y ' s  a r r e s t ,  i n c l u d i n g  t h e  two o r  t h r e e  

h o u r  search  f o r  t h e  body o f  Eugene  C h r i s t i a n .  A c c o r d i n g  t o  

W i l b e r ,  Henry  was a r r e s t e d  a r o u n d  12:30 a.m. ( R .  546 )  When h e  

d e n i e d  k n o w l e d g e  of t h e  w h e r e a b o u t s  o f  Eugene  C h r i s t i a n ,  h e  was 

t r a n s p o r t e d  t o  t h e  s h e r i f f ' s  o f f i c e  i n  Dade C i t y  f o r  f u r t h e r  

q u e s t i o n i n g .  ( R .  6 0 0 ,  6 0 4 )  

Henry  c o n t i n u e d  t o  d e n y  k n o w l e d g e  of E u g e n e ' s  where- 

a b o u t s  u n t i l  a lmost  5 : O O  a.m. ( R .  6 1 0 )  He f i n a l l y  t o l d  D e t e c t i v e  

W i l b e r  t h a t  t h e  boy was dead  a n d  t h a t  h i s  body was i n  t h e  a r ea  o f  

P l a n t  C i t y .  ( R .  610 -11)  T h i s  was when t h e  j u r y  f i r s t  l e a r n e d  

t h a t  t h e  c h i l d  h a d  b e e n  k i l l e d .  

J o h n  Henry  a c c o m p a n i e d  f o u r  d e t e c t i v e s  t o  P l a n t  C i t y  

a n d  d i r e c t e d  them t o  a remote f a r m i n g  a r ea  where t h e y  f o u n d  t h e  

car  h e  a b a n d o n e d  s t u c k  i n  t h e  mud by a h o l d i n g  pond .  ( R .  614-  

1 5 )  W i l b e r  d e s c r i b e d  i n  m i n u t e  d e t a i l  t h e  e x t e n s i v e  search f o r  

t h e  c h i l d ' s  body.  When t h e  o f f i c e r s  were u n a b l e  t o  f i n d  t h e  body 

a t  t h e  f i r s t  l o c a t i o n ,  Henry  d i r e c t e d  them t o  a s l i g h t l y  d i f -  

f e r e n t  a rea .  More t h a n  a n o t h e r  h o u r  a f t e r  t h a t ,  Henry  go t  o u t  of  

l 5  T h e  j u d g e  i n s t r u c t e d  t h e  j u r y  t h a t  t h e  e v i d e n c e  
t h e y  were a b o u t  t o  r e c e i v e  c o n c e r n i n g  o t h e r  c r imes  a l l e g e d l y  
a d m i t t e d  by  t h e  d e f e n d a n t  s h o u l d  b e  c o n s i d e r e d  o n l y  f o r  t h e  
l i m i t e d  p u r p o s e  of 
a n d / o r  t h e  a b s e n c e  
d e f e n d a n t ,  a n d  t h a t  
n o t  i n c l u d e d  i n  t h e  a 

p r o v i n g  m o t i v e ,  i n t e n t ,  k n o w l e d g e ,  i d e n t i t y  
o f  m i s t a k e  o r  a c c i d e n t  o n  t h e  p a r t  o f  t h e  
t h e  d e f e n d a n t  was n o t  on  t r i a l  f o r  a crime 

i n d i c t m e n t .  ( R .  5 9 9 )  
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t h e  c a r  a n d  a s s i s t e d  t h e  o f f i c e r s .  T h e y  f i n a l l y  l o c a t e d  t h e  

c h i l d ' s  body.  ( R .  6'19-20, 625)  By t h e n  i t  was s t a r t i n g  t o  g e t  

d a y l i g h t .  ( R .  625)  W i l b e r  t e s t i f i e d  t h a t  t h e y  searched f o r  b u t  

were u n a b l e  t o  f i n d  t h e  k n i f e  t h a t  Henry sa id  he had  t h r o w n  down 

i n  a f i e l d  t h e r e .  ( R .  591-92 )  

0 

D e t e c t i v e  T r o y  t e s t i f i e d  t h a t  h e  o b s e r v e d  t h e  c h i l d ' s  

body when f o u n d .  The c h i l d  was c l o t h e d  a n d  l y i n g  on h i s  s t o m a c h .  

D e t e c t i v e  T r o y  d i d  n o t  see  a n y  b l o o d .  (R. 6 6 0 )  The  p u r p o s e  o f  

t h i s  t e s t i m o n y  is  u n c l e a r  a n d  was n o t  e x p l a i n e d  t o  t h e  j u r y .  

W h i l e  o t h e r  d e t e c t i v e s  were s e a r c h i n g ,  D e t e c t i v e  W i l b e r  

a n d  J o h n  Henry  r e m a i n e d  i n  t h e  car  where Henry  t o l d  W i l b e r  some 

o f  t h e  d e t a i l s  o f  t h e  s t a b b i n g s  o f  S u z a n n e  H e n r y  a n d  E u g e n e .  

W i l b e r  a t t e m p t e d  t o  r e p e a t  t o  t h e  j u r y  t h e  f a c t s  Henry  t o l d  h im 

i n  t h e  s e q u e n c e  h e  f i r s t  h e a r d  t h e m  i n  t h e  c a r  d u r i n g  t h e  search .  

(R. 61'7-19)  He r e p e a t e d  them a l l  a g a i n  when he d e s c r i b e d  H e n r y ' s  

c o n f e s s i o n  l a t e r  a t  t h e  s h e r i f f ' s  o f f i c e .  ( R .  b27-37)  

Henry  d e s c r i b e d  f o r  D e t e c t i v e  W i l b e r  h i s  a r g u m e n t  w i t h  

a n d  s u b s e q u e n t  s t a b b i n g  o f  h i s  wife a n d  how h e  ca r r i ed  t h e  c h i l d  

f r o m  t h e  bedroom s o  t h a t  h e  wou ld  n o t  see  S u z a n n e ' s  body.  (R. 

628-6331 He t o o k  Eugene t o  P l a n t  C i t y  a n d  b o u g h t  h i m  f o o d  a n d  a 

c o k e .  He a l s o  b o u g h t  c o c a i n e  ( R .  6 3 3 ) ;  t h e n  s t a r t e d  back t o w a r d  

Z e p h y r h i l l s .  He saw f l a s h i n g  l i g h t s  a n d  t h o u g h t  s o m e o n e  was 

f o l l o w i n g  h im.  ( R .  6 3 4 )  He t u r n e d  i n t o  a c h i c k e n  farm where h e  

g o t  t h e  c a r  s t u c k .  ( R .  6 3 4 )  He c a r r i e d  Eugene  o v e r  a f ence ,  l e t  

h i m  walk  t h r o u g h  a p a s t u r e ,  p u t  h i m  o v e r  a s e c o n d  f e n c e  a n d  wen t  

t o  t h e  area where t h e y  s a t  down, w i t h  Eugene  l y i n g  i n  h i s  l a p .  

He smoked some c o c a i n e .  He t h e n  t o o k  t h e  k n i f e  a n d  s t a b b e d  Eugene  a i n  t h e  n e c k .  i t  d i d  n o t  t a k e  l o n g  f o r  n i m  t o  d i e .  B e f o r e  he 
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l a i d  Eugene  down, h e  p u t  t h e  K n i f e  t o  h i s  own t h r o a t  s o  t h a t  b o t h  

h e  a n d  Eugene  c o u l d  j o i n  S u z a n n e ,  b u t  c o u l d n ' t  do  i t .  ( R .  635-37) 

P r i o r  t o  t h e  i n t r o d u c t i o n  o f  t h e  a b o v e  t e s t i m o n y  a n d  

e v i d e n c e ,  a n d  i n  a n t i c i p a t i o n  of  a r u l i n g  on i t s  a d m i s s i b i l i t y ,  

D e t e c t i v e  W i l b e r  t e s t i f i e d ,  o u t  of t h e  p r e s e n c e  of t h e  jury, t h a t  

i t  w o u l d  b e  i m p o s s i b l e  f o r  h i m  t o  a d e q u a t e l y  d e s c r i b e  t o  t h e  j u r y  

t h e  c o n t e x t  of t h e  i n v e s t i g a t i o n  l e a d i n g  u p  t o  t h e  a r r e s t  o f  J o h n  

H e n r y ,  o r  h i s  a d m i s s i o n s ,  w i t h o u t  n e c e s s a r i l y  i n v o l v i n g  t h e  d e a t h  

of Eugene  C h r i s t i a n  b e c a u s e  t h e  c h i l d  das i n v o l v e d  i n  t h e  e a r l i e r  

e v e n t s .  ( R .  580-112) T h i s  a s s e r t i o n  i s  i l l o g i c a l  on i t s  f ace .  

C o n t r a r y  t o  t h e  t e s t i m o n y  of Fay  W i l b e r ,  n o  d o u b t  p r o m p t e d  by t h e  

p r o s e c u t o r ,  t h e r e  was n o  r e a s o n  h e  c o u l d  n o t  h a v e  r e p e a t e d  

H e n r y ' s  a d m i s s i o n s  c o n c e r n i n g  t h e  s t a b b i n g  d e a t h  of S u z a n n e  Henry  

a n d  h i s  d e p a r t u r e  w i t h  E u g e n e ,  w i t h o u t  c o n t i n u i n g  t o  d e s c r i b e  t h e  

0 

search  f o r  Eugene  a n d  t h e  d i s c o v e r y  of  h i s  body.  

0 A l t h o u g h  Henry  b r i e f l y  r e l a t e d  t h e  s t a b b i n g  of h i s  w i f e  

w h i l e  h e  a n d  W i l b e r  were i n  t h e  car d u r i n g  t h e  search,  t h e  e n t i r e  

s t o r y  was r e p e a t e d  a t  t h e  s h e r i f f ' s  o f f i c e  l a t e r .  W i l b e r  c o u l d  

h a v e  r e l a t e d  H e n r y ' s  a d m i s s i o n s  a b o u t  his wi fe ' s  d e a t h ,  e x p l a i n -  

i n g  t h a t  t h e y  were made a f t e r  a n  a l l  n i g h t  c u s t o d i a l  i n t e r r o g a -  

t i o n .  I n  n u m e r o u s  c a s e s ,  t a p e d  c o n f e s s i o n s  a r e  a d m i t t e d  i n t o  

e v i d e n c e  o n l y  a f t e r  e x c l u d i n g  p o r t i o n s  r e l a t i n g  t o  o t h e r '  cr l imes 

a d m i t t e d  by t h e  d e f e n d a n t s .  I f  t h e  d i s c o v e r y  of t h e  car  a n d  t h e  

search  f o r  t h e  m i s s i n g  k n i f e  were r e l e v a n t ,  D e p u t y  W i l b e r  c o u l d  

h a v e  t e s t i f i e d  t h a t  J o h n  Henry  l e d  them t o  t he  c a r  a n d  t o l d  them 

t h a t  h e  t h r e w  c h e  k n i f e  i n  a f i e l d  t h e r e ,  w i t h o u t  a n y  m e n t i o n  of 

t h e  d e a t h  of a n d  search f o r  Eugene  C h r i s t i a n .  I t  i s  q u e s t i o n a b l e  0 



w h e t h e r  t h e  l o c a t i o n  o f  t h e  c a r  a n d  k n i f e  were e v e n  r e l e v a n t  

b e c a u s e  n e i t h e r  p r o v e d  a n y t h i n g  a t  i s s u e  c o n c e r n i n g  S u z a n n e  

H e n r y ' s  d e a t h .  The k n i f e  was n e v e r  f o u n d  a n d  t h e r e  was no  p r o o f  

t h a t  t h e  same k n i f e  was u s e d  t o  k i l l  Eugene  C h r i s t i a n .  

I n  a d d i t i o n  t o  t h e  t e s t i m o n y ,  a l a r g e  p h o t o g r a p h  of  

Eugene  C h r i s t i a n ' s  f ace  a n d  n e c k ,  t a k e n  a t  t h e  a u t o p s y ,  was i n -  

t r o d u c e d  i n t o  e v i d e n c e ,  o s t e n s i b l y  t o  show t h e  s t a b  marks on t h e  

c h i l d ' s  n e c k .  ( R .  656-66) The j u r y  h a d  a l r e a d y  h e a r d  t e s t i m o n y  

t h a t  t h e  c h i l d  was s t a b b e d  f i v e  t imes  i n  t h e  n e c k .  The p h o t o  

snowed n o t h i n g  more. ( R .  1 5 3 2 )  A p h o t o g r a p h  o f  t h e  dead  c h i l d  

was u n n e c e s s a r y  a n d  t e n d e d  m e r e l y  t o  i n f l a m e  t h e  j u r y .  

The  t r i a l  c o u r t  a d m i t t e d  t h e  c o l l a t e r a l  crime e v i d e n c e  

as p a r t  o f  t h e  'Ires gestae ' !  a n d  a s  Williams r u l e  e v i d e n c e .  "Res 

gestae has  no c l e a r  m e a n i n g  a n d  has  b e e n  c r i t i c i z e d  as a c o n -  

v e n i e n t  a m b i g u i t y  w h i c h  is n o t  o n l y  u s e l e s s  b u t  h a r m f u l .  B r y a n  v .  

S t a t e ,  533 S o . 2 d  '744, 7 4 6  (Fla. 1988)  ( c i t a t i o n s  o m i t t e d ) .  Among 

t h e  p u r p o s e s  f o r  w h i c h  c o l l a t e r a l  c r i m e  e v i d e n c e  may b e  a d m i t t e d  

u n d e r  t h e  W i l l i a m s  r u l e ,  h o w e v e r ,  i s  t o  e s t a b l i s h  t h e  e n t i r e  

c o n t e x t  o u t  o f  w h i c h  t h e  c r i m i n a l  a c t i o n  o c c u r r e d .  -- Lee v. S l a t e ,  

5(18 S o . 2 d  1 3 0 0 ,  l j 0 l  (F la .  1st D C A  198'7);  see  e . g . ,  H e i n e y  - v.  

S t a t e ,  4Q'7 S o . 2 d  210 ( F l a .  1 9 8 4 ) ;  Smith L S t a t e ,  365 So .2d  704  

( F l a .  1 9 7 8 1 ,  c e r t .  d e n i e d ,  444  U.S. 665 ,  100 S . C t .  1 7 7 ,  62  L.Ed.  

2d 115  ( 1 9 7 9 ) .  N e v e r t h e l e s s ,  t h e  e v i d e n c e  mus t  be r e l e v a n t .  See 
H e i n e y ,  447  S o . 2 d  a t  2 1 8  (Boyd,  J . ,  d i s s e n t i n g ) .  

'The c o r r e c t  f o c u s  i n  d e t e r m i n i n g  t h e  a d m i s s i b i l i t y  of 

a n y  e v i d e n c e  i s  r e l e v a n c e  t o  some p o i n t  a t  i s s u e .  B r y a n ,  533  

S o . 2 d  a t  746 .  E v i d e n c e  t h a t  e s t a b l i s h e s  'cne e n t i r e  c o n t e x t  of 

t h e  cr ime i s  s t i l l  i n a d m i s s i b l e  u n l e s s  i t  i s  r e l e v a n t  t o  a 
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mate r i a l  i s s u e .  - I d .  Even i f '  r e l e v a n t ,  t h e  e v i d e n c e  i s  n o t  admis-  

s i b l e  i f  i t  becomes t h e  ma in  f e a t u r e  o f  t h e  t r i a l ,  Williams, 117  

S o . 2 d  a t  475-76 ,  o r  i f  i t s  p r o b a t i v e  v a l u e  i s  o u t w e i g h e d  by t h e  

d a n g e r  of u n f a i r  p r e j u d i c e .  3 9 0 . 4 0 3 ,  F l a .  S t a t .  ( 1 9 8 5 ) .  

0 

W i l l i a m s  r u l e 1 6  o r  s i m i l a r  f a c t  e v i d e n c e  i s  o n l y  a 

s p e c i a l  a p p l i c a t i o n  of t h e  g e n e r a l  r u l e  t h a t  a l l  r e l e v a n t  e v i -  

d e n c e  i s  a d m i s s i b l e  u n l e s s  e x c l u d e d  by a r u l e  o f  e v i d e n c e .  T h e  

r e q u i r e m e n t  t h a t  s imilar  f a c t  e v i d e n c e  c o n t a i n  s imilar  f a c t s  i s  

based  on t h e  r e l e v a n c y  r e q u i r e m e n t .  

E v i d e n c e  o f  o t h e r  c r i m e s  i s  n o t  a l w a y s  s i m i l a r  f a c t  

e v i d e n c e  g o v e r n e d  by t h e  Williams r u l e  a n d  S 9 0 . 4 0 4 ( 2 ) ( a ) .  B r y a n ,  

533 S o . 2 d  a t  746 .  T h u s ,  d i s s i m i l a r  crimes dre  also a d m i s s i b l e  i f  

r e l e v a n t .  - I d .  "The o n l y  l i m i t a t i o n s  t o  t h e  r u l e  of' r e l e v a n c y  a r e  

t h a t  t h e  s t a t e  s h o u l d  n o t  be p e r m i t t e d  t o  make t h e  e v i d e n c e  o f  

o t h e r  c r i m e s  t h e  f e a t u r e  o f  t h e  t r i a l  o r  t o  i n t r o d u c e  t h e  

e v i d e n c e  s o l e l y  f o r  t h e  p u r p o s e  o f  s h o w i n g  b a d  c h a r a c t e r  o r  

p r o p e n s i t y ,  i n  w h i c h  e v e n t  i t  wou ld  n o t  be  r e l e v a n t ,  a n d  s u c h  

e v i d e n c e ,  e v e n  i f  r e l e v a n t ,  s h o u l d  n o t  b e  a d m i t t e d  i f  i t s  

l 6  The  W i l l i a m s  R u l e , "  c o d i f i e d  i n  t h e  F l o r i d a  E v i -  
d e n c e  C o d e  a t  $ 9 0 . 4 0 4 ( 2 ) ( a ) ,  t a k e s  i t s  name f r o m  t h e  c a s e  o f  
Cdilliams v .  S t a t e ,  110  Yo.2d 654  ( F l a .  1 9 5 9 1 ,  i n  w h i c h  t h i s  Courlt 
h e l d  t h a t  s imilar  f a c t  e v i d e n c e  o f  a p r i o r  c r i m i n a l  acr; is  admis -  
s i b l e  i f  r e l e v a n t  e x c e p t  t o  p r o v e  b a d  c h a r a c t e r  o r  c r i m i n a l  
p r o p e n s i t y .  S e c t i o n  9 0 . 4 0 4 ( 2 )  ( a )  of t h e  F l o r i d a  E v i d e n c e  Code 
p r o v i d e s  as f o l l o w s :  

S imi l a r  f a c t  e v i d e n c e  of o t h e r  crimes,  w r o n g s ,  
o r  a c t s  i s  a d m i s s i b l e  when r e l e v a n t  t o  p r o v e  a 
m a t e r i a l  f a c t  i n  i s s u e ,  s u c h  a s  p r o o f  o f  
m o t i v e ,  p l a n ,  k n o w l e d g e ,  i d e n t i t y ,  o r  a b s e n c e  
o f  m i s t a k e  o r  a c c i d e n t ,  b u t  i t  i s  i n a d m i s s i b l e  
when t h e  e v i d e n c e  i s  r e l e v a n t  s o l e l y  t o  p r o v e  
bad  cha rac t e r  o r  p r o p e n s i t y .  



p r o b a t i v e  v a l u e  i s  s u b s t a n t i a l l y  o u t w e i g h e d  by u n d u e  p r e j u d i c e .  

B r y a n ,  533 S o . 2 d  a t  746 .  

A c c o r d i n g l y ,  t o  d e t e r m i n e  whether  t h e  e v i d e n c e  c o n c e r n -  

i n g  t h e  d e a t h  o f  a n d  s e a r c h  f o r  t h e  b o d y  o f  E u g e n e  C h r i s t i a n  

s h o u l d  h a v e  b e e n  a d m i t t e d ,  we m u s t  f i r s t  e x a m i n e  w h e t h e r  t h e  

e v i d e n c e  was r e l e v a n t ,  o t h e r  t h a n  t o  show b a d  charac te r  o r  p r o -  

p e n s i t y .  I f  s o ,  we m u s t  t h e n  c o n s i d e r  w h e t h e r  i t  became a 

f e a t u r e  of t h e  t r i a l  a n d  w h e t h e r  i t s  p r o b a t i v e  v a l u e  was o u t -  

weighed  by u n f a i r  p r e j u d i c e ,  c o n f u s i o n  o f  i s s u e s ,  m i s l e a d i n g  t h e  

j u r y ,  o r  n e e d l e s s  p r e s e n t a t i o n  o f  c u m u l a t i v e  e v i d e n c e .  

A .  R e l e v a n c e  

T h e  t r i a l  j u d g e  a d m i t t e d  t h e  e v i d e n c e  u n d e r  t h e  

Williams r u l e  t o  s h o u  m o t i v e ,  k n o w l e d g e ,  i d e n t i f i c a t i o n ,  lack of 

m i s t a k e ,  a n d  i n t e n t . 1 7  ( R .  5886) The t e s t i m o n y  s h o u l d  h a v e  b e e n  

e x c l u d e d ,  i n s t e a d ,  b e c a u s e  i t  was i r r e l e v a n t  a n d  d i d  n o t  t e n d  t o  

p r o v e  a n y  mater ia l  f a c t  a t  i s s u e .  I t  showed n o t h i n g  more t h a n  * 
p r o p e n s i t y .  I t  p r e j u d i c e d  t h e  j u r y  a g a i n s t  t h e  A p p e l l a n t  a n d  

a d d e d  n o t h i n g  t o w a r d  t h e  d e v e l o p m e n t  o f  f a c t s  p e r t i n e n t  t o  t h e  

i s s u e  of g u i l t  of t h e  p r e m e d i t a t e d  m u r d e r  of S u z a n n e  H e n r y .  

An i s s u e  t h a t  c o l l a t e r a l  crime e v i d e n c e  i s  o f t e n  u s e d  

t o  s h o w ,  a n d  o n e  f o r  w h i c h  t h e  j u d g e  f o u n d  i t  a d m i s s i b l e ,  i s  

l 7  T h e  p r o s e c u t o r  a r g u e d  t h a t  t h e  e v i d e n c e  was 
p a r t  of a c o n t i n u o u s  c r i m i n a l  e p i s o d e ;  showed t h e  A p p e l l a n t ' s  
m o t i v e  i n  k i l l i n g  S u z a n n e  Henry  by p r o o f  o f  g u i l t y  k n o w l e d g e ;  a n d  
e s t a b l i s h e d  t h e  l o c a t i o n  of t h e  o n l y  w i t n e s s ,  t h e  l o c a t i o n  of t h e  
m u r d e r  w e a p o n ,  t h e  l o c a t i o n  o f  t h e  c a r  a n d  b o d y  n e a r b y ,  t h u s  
i d e n t i f y i n g  t h e  d e f e n d a n t  as t h e  p e r s o n  who k i l l e d  S u z a n n e  Henry .  
He a r g u e d  - t h a t  t h e  e v i d e n c e  showed common scheme, i n t e n t ,  a n d  

@ l a c k  of mis t ake .  
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i d e n t i t y .  S e e  e . g . ,  G a r r o n  v .  S t a t e ,  528 S o . 2 d  353 ( F l a .  1 9 8 5 ) ;  

Thompson v .  S t a t e ,  494 S o . 2 d  203 ( F l a .  1 9 8 6 ) ;  Peek  v .  S t a t e ,  468 

So.2d 52 CFla.  1 9 8 6 ) ;  Drake v. S t a t e ,  400 S o . 2 d  1217 ( F l a .  1981) .  

I n  all f o u r  of t h e  a b o v e  cases ,  t h i s  C o u r t  f o u n d  t h a t  t h e  c o l -  
a 

l a t e r a l  crime e v i d e n c e  was n o t  s u f f i c i e n t l y  s imilar  t o  e s t a b l i s h  

i d e n t i f i c a t i o n  b e c a u s e  t h e  c r i m e s '  common p o i n t s  were n o t  s o  

u n u s u a l  as t o  e s t a b l i s h  a s u f f i c i e n t l y  u n i q u e  p a t t e r n  o f  c r i m i n a l  

a c t i v i t y  t o  j u s t i f y  a d m i s s i o n  of t h e  c o l l a t e r a l  crime e v i d e n c e .  

- S e e  -9 Peek 488 S o . 2 d  a t  55. 

I n  t h e  case a t  h a n d ,  t h e  o n l y  s i m i l a r i t y  was t h a t  b o t h  

s t a b b i n g s  were c o m m i t t e d  w i t h  a k n i f e  a n d  t h e  v i c t i m s  were 

s t a b b e d  i n  t h e  n e c k .  T h e s e  f a c t s  w o u l d  f i t  many h o m i c i d e s .  

A t t e m p t i n g  t o  a p p l y  t h e  Peek  c o u r t ' s  a n a l y s i s  t o  o u r  case ,  how- 

e v e r ,  makes i t  c l e a r  t h a t  t h e  e v i d e n c e  c o n c e r n i n g  t h e  s t a b b i n g  o f  

Eugene  C h r i s t i a n  was r e a l l y  n o t  I'similar f a c t "  e v i d e n c e .  I f  we 

c o n s i d e r  each h o m i c i d e  a n  i s o l a t e d  i n c i d e n t ,  t h e  o n l y  d i s t i n c t i v e  

f e a t u r e  i s  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  v i c t i m s  -- mot h e r  a n d  

s o n .  T h u s ,  c h e  o n l y  c o n s i d e r a t i o n  s h o u l d  b e  r e l e v a n c y .  

0 

If we h a d  no o t h e r  e v i d e n c e  o f  who was r e s p o n s i b l e  f o r  

t h e  d e a t h  o f  S u z a n n e  H e n r y ,  a n d  -the A p p e l l a n t  d e n i e d  k i l l i n g  h i s  

wife b u t  a d m i t l ; e d  s t a b b i n g  h e r  c h i l d ,  t h e n  t h e  e v i d e n c e  would b e  

r e l e v a n t  t o  show H e n r y ' s  i d e n t i t y ,  b e c a u s e  t h e  c h i l d  was w i t h  h i m  

a f t e r  t h e  s t a b b i n g .  I n  t h a t  case,  h o w e v e r ,  t e s t i m o n y  t h a t  Henry  

t o o k  t h e  c h i l d  w i t h  h im when h e  l e f t  h i s  w i f e ' s  h o u s e  wou ld  do  

j u s t  as  w e l l  t o  p r o v e  i d e n t i t y .  

M o r e o v e r ,  i d e n t i t y  was n e v e r  a n  i s s u e  i n  t h e  ca se .  

There  was n e v e r  a n y  s u g g e s t i o n  t h a t  a n y o n e  o t h e r  t h a n  John Henry  

@ s t a b b e d  S u z a n n e .  T h e  o n l y  i s s u e  was p r e m e d i t a t i o n .  T h u s ,  as  
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p r o o f  o f  i d e n t i t y ,  t h e  e v i d e n c e  was c u m u l a t i v e  a t  b e s t .  A l t h o u g h  

e v i d e n c e  n e e d  n o t  be  f f n e c e s s a r y 7 1  t o  b e  a d m i s s i b l e  whsn r e l e v a n t ,  

Cra ig  v .  S t a t e ,  510 So.2d 857 ( F l a .  1 9 8 7 ) ,  i f  t h e  o n l y  r e l e v a n c e  

i s  t o  p r o v e  a f a c t  f o r  which t h e  e v i d e n c e  i s  c u m u l a t i v e  a n d  un -  

n e c e s s a r y ,  i t  s h o u l d  c e r t a i n l y  n o t  be  a d m i t t e d  when i t  i s  e x -  

t r e m e l y  p r e j u d i c i a l ,  as i n  t h e  case a t  h a n d .  = $90.403,  F l a .  

S t a t .  (1985)  ( p r o h i b i t i n g  r e l e v a n t  e v i d e n c e  i f  p r o b a t i v e  v a l u e  

o u t w e i g h e d  by n e e d l e s s  p r e s e n t a t i o n  o f  c u m u l a t i v e  e v i d e n c e  o r  

u n f a i r  p r e j u d i c e ) .  

The  s t a b b i n g  o f  Eugene  C h r i s t i a n  was c l e a r l y  n o t  r e l e -  

v a n t  t o  show H e n r y ' s  m o t i v e  f o r  h i s  e a r l i e r  s t a b b i n g  of h i s  wi fe .  

I t  would  s t r a i n  o n e s s  i m a g i n a t i o n  L O  come u p  w i t h  a t h e o r y  t h a t  

J o h n  Henry  s t a b b e d  S u z a n n e  b e c a u s e  of some d e s i r e  t o  l a t e r  k i l l  

h e r  c h i l d .  O f  c o u r s e  t h e  p r o s e c u t o r  a d v a n c e d  no s u c h  a r g u m e n t .  

T h e r e  were n o  m a t e r i a l  f a c t s  i n  i s s u e  c o n c e r n i n g  

k n o w l e d g e ,  o r  a b s e n c e  of  m i s t a k e  o r  a c c i d e n t .  T h e  t e s t i m o n y  O' 
c o n c e r n i n g  t h e  d e a t h  o f  E u g e n e  C h r i s t i a n  d i d  n o t  s h o w  g u i l t y  

k n o w l e d g e  b e c a u s e  t h e  r e a s o n  f o r  t h e  c h i l d ' s  s t a b b i n g  was un-  

c l e a r .  A d d i t i o n a l l y ,  Henry  a i d  n o t  deny  knowing  t h a t  h e  k i l l e d  

S u z a n n e  i n  h i s  c o n f e s s i o n  t o  W i l b e r .  A l t h o u g h  t h e  p r o s e c u t o r  

s u g g e s t e d  t h a t  Henry  may h a v e  s t a b b e d  Eugene  t o  ge t  r i d  of t h e  

o n l y  w i t n e s s ,  t h e r e  i s  n o  e v i d e n c e  o f  t h i s .  I n  f a c t ,  t h e  

e v i d e n c e  t h a t  h e  d i d  n o t  k i l l  Eugene  a t  t h e  s c e n e  s u g g e s t s  t h a t  

h e  d i d  n o t  i n t e n d  t o  k i l l  h i m .  T h e  p r o s e c u t o r ' s  s u g g e s t i o n  t h a t  

Henry  was g e t t i n g  r i d  of a w i t n e s s  i s  m e r e l y  s p e c u l a t i o n .  

A l t h o u g h  i n t e n t  may h a v e  b e e n  a n  i s s u e s  i n  t h e  case ,  

t h e  d e t a i l s  o f  t h e  s t a b b i n g  of  H e n r y ' s  s t e p s o n  s h e a  n o  l i g h t  on  0 
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w h e t h e r  Henry  i n t e n d e d  t o  k i l l  S u z a n n e  o r  w h e t h e r  h e r '  d e a t h  was 

t h e  r e s u l t  o f  a f r e n z i e d  s t a b b i n g .  N o n e  o f  t h e  d e t a i l s  o f  

E u g e n e ' s  d e a t h  showed a n y  a d v a n c e  p l a n n i n g  t o  K i l l  his wife o r  

a n y  common scheme t o  k i l l  b o t h  S u z a n n e  a n d  h e r  s o n .  

The d i s t i n c t i o n  b e t w e e n  r e l e v a n t  a n d  i r r e l e v a n t  e v i -  

d e n c e  e s t a b l i s h i n g  t h e  c o n t e x t  o f  t h e  crime i s  i l l u s t r a t e d  by t h e  

case of Cra ig  v .  S t a t e ,  510 S o . 2 d  857 ( F l a .  1987) .  The d e f e n d a n t  

was c o n v i c t e d  o f  k i l l i n g  a r a n c h  owner  f o r  whom h e  worked  a n d  

from whom h e  was s t e a l i n g  c a t t l e .  T h e  e v i d e n c e  showed t h a t  h i s  

m o t i v e s  f o r  k i l l i n g  t h e  v i c t i m  were h i s  d e s i r e  t o  take  o v e r  t h e  

r a n c h  a n d  h i s  f ea r  t h a t  h e  h a d  b e e n  c a u g h t  s t e a l i n g  c a t t l e .  The 

c o u r t  h e l d  t h a t  e v i d e n c e  o f  t h e  c a t t l e  t h e f t s  was a d m i s s i b l e  t o  

show t h e  m o t i v e  f o r  t h e  m u r d e r .  510 S o . 2 d  a t  863. E v i d e n c e  t h a t  

h e  s p e n t  s o m e  o f  t h e  money f r o m  t h e  c a t t l e  s a l e s  o n  i l l e g a l  

d r u g s ,  h o w e v e r ,  was i r r e l e v a n t ,  s h o w i n g  n o t h i n g  b u t  bad  charac- 

t e r .  510 S o . 2 d  a t  864. I t  s h o u l d  h a v e  b e e n  e x c l u d e u .  II) 
S u c h  ca ses  a s  S m i c h  a n d  H e i n e y  a r e  d i s t i n g u i s h a b l e  

b e c a u s e  t h e  c o l l a t e r a l  cr ime e v i d e n c e  was n e c e s s a r y  t o  p r o v e  

f a c t s  a t  i s s u e .  i n  S m i t h ,  365  S o . 2 d  7 0 4 ,  t h e  e v i d e n c e  o f  t h e  

s u b s e q u e n t  m u r d e r  of o n e  of  t h e  a c c o m p l i c e s  was r e l e v a n t  t o  show 

m o t i v e  b e c a u s e  t h e  men were f i g h t i n g  o v e r  $6.00 a n d  t h e  watch 

t a k e n  f r o m  the  v i c t i m .  The  e v i d e n c e  p l a c e d  t h e  d e f e n d a n t  a'c t h e  

s c e n e  of t h e  crime i n  a car  l i n k e d  t o  t h e  crime. M o r e o v e r ,  b o t h  

m u r d e r s  were p a r t  of a s i n g l e  t r a n s a c t i o n  -- t h e  r o b b e r y .  I n  t h e  

case a t  h a n d ,  each s t a b b i n g  was a s e p a r a t e  t r a n s a c t i o n  w i t h  no  

l o g i c a l  c o n n e c t i o n  s h o w i n g  m o t i v e  o r  common scheme. 

S i m i l a r l y ,  i n  H e i n e y ,  44'7 S o . 2 d  210 ,  t h e  t e s t i m o n y  t h a z  

t h e  d e f e n d a n t  s h o t  someone  i n  T e x a s  a n d  was f l e e i n g  t o  F l o r i d a  a t  
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t h e  time h e  c o m m i t t e d  t h e  m u r d e r  showed h i s  m o t i v e  t o  o b t a i n  t h e  

v i c t i m ' s  money, c r e d i t  cards  a n d  c a r .  He was d e s p e r a t e ,  n e e d e d  

money, a n d  w a n t e d  t o  a v o i d  a p p r e h e n s i o n .  The e v i d e n c e  t e n d e d  t o  

show t h a t  c o m m i t t e d  t h e  m u r d e r .  447  So.2d  a t  214 .  
@ 

G e n e r a l l y ,  when c o l l a t e r a l  crime e v i d e n c e  i s  a d m i t t e d  

t o  show t h e  c o n t e x t  of t h e  crime, i t  i s  r e l e v a n t  t o  show m o t i v e .  

S m i t h  a n d  H e i n e y  a re  e x a m p l e s .  I n  t h e  case a t  h a n d ,  h o w e v e r ,  t h e  

s t a b b i n g  o f  Eugene  C h r i s t i a n  o c c u r r e d  n i n e  h o u r s  l a t e r ,  u n d e r  

d i f f e r e n t  c i r c u m s t a n c e s ,  a n d  f a i l e d  t o  s u g g e s t  a n y  m o t i v e  f o r  t h e  

e a r l i e r  s t a b b i n g  wh ich  o c c u r r e d  d u r i n g  a domest ic  d i s p u t e .  T h u s ,  

i t s  a d m i s s i o n  c a n n o t  be j u s t i f i e d  'LO p r o v e  m o t i v e .  

13. The Main F e a t u r e  

D e t e c t i v e  Wi lbe r ' s  d e t a i l e d  d e s c r i p t i o n  of t h e  q u e s -  

t i o n i n g  of John Henry  k e p t  t h e  j u r o r s  i n  s u s p e n s e  as t o  whether  

t h e  c h i l d  was d e a d  o r  a l i v e .  Once t h e  j u r o r s  were t o l d  t h a t  t h e  

c h i l d  was d e a d ,  t h e y  were l e d  on  a d e t a i l e d  j o u r n e y  t o  search f o r  

the  c h i l d ' s  body.  The c l i m a x  came when t h e  o f f i c e r s  s p o t L e d  two 

small  f e e t  i n  t he  b u s h e s .  ( R .  6 2 6 )  T h i s  t e s t i m o n y  was f o l l o w e d  

by D e t e c t i v e  M c N u l t y ' s  v e r s i o n  a n d  a few comments a b o u t  t h e  body 

by D e t e c t i v e  T r o y .  T h e  s t o r y  was l o n g  a n d  c u m u l a t i v e ,  a n d  t h e  

e n d i n g  s a d .  I t  e c l i p s e d  t h e  b r i e f ,  u n i n t e r e s t i n g  d e s c r i p t i o n  of 

S u z a n n e  H e n r y ' s  d e a t n .  

il) 

The p o i g n a n c y  o f  t h e  s t o r y ,  p l u s  i t s  l e n g t h ,  s u s p e n s e ,  

a n d  r e p e t i t i o n ,  made  t h e  c o l l a t e r a l  c r ime  e v i d e n c e  t h e  m a i n  

f e a t u r e  o f  t h e  t r i a l .  T h e r e  i s  n o  way t h a t  t h e  j u r o r s  c o u l d  

d e l i b e r a t e  t h e  A p p e l l a n t ' s  g u i l t  f o r  k i l l i n g  h i s  w i f e  w i t h o u t  

b e i n g  i n f l u e n c e d  b y  t h e i r  k n o w l e d g e  t h a t  h e  t o o k  a t r u s t i n g  * 
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l i t t l e  boy o u t  i n  t h e  woods a n d  k i l l e d  h im.  

C .  U n f a i r  P r e j u d i c e  

Even when c o l l a t e r a l  crime e v i d e n c e  h a s  some p r o b a t i v e  

v a l u e ,  i t  i s  i n a d m i s s i b l e  i f  t h e  l i m i t e d  p r o b a t i v e  v a l u e  i s  s u b -  

s t a n t i a l l y  o u t w e i g h e d  by t h e  u n f a i r  p r e j u d i c i a l  e f f e c t  o f  t h e  

t e s t i m o n y .  $30 .403 ,  F l a .  S t a t .  ( 1 9 8 5 ) ; 1 8  H e i n e y ,  447  S o . 2 d  a t  218 

(Boyd,  J . ,  d i s s e n t i n g ) ;  Williams, 1 1 7  3 0 . 2 d  473. 

An e x a m p l e  o f  e v i d e n c e  i n a d m i s s i b l e  u n d e r  s e c t i o n  

9 0 . 4 0 3  is  p r o v i d e d  by t h e  B r y a n  case.  T h e  S t a t e  i n t r o d u c e d  two 

items o f  c o l l a t e r a l  crime e v i d e n c e .  T h e  f i r s t  was t h a t  t h e  d e -  

f e n d a n t  c o m m i t t e d  a bank r o b b e r y  p r i o r  t o  t h e  m u r d e r ;  t h e  s e c o n d ,  

t h a t  h e  s t o l e  a b o a t .  T h e  c o u r t  f o u n d  t h e  t h e f t  o f  t h e  b o a t  

r e l e v a n t  t o  g i v e  t h e  j u r y  a f u l l  p i c t u r e  o f  how t h e  d e f e n d a n t  

came i n  c o n t a c t  w i t h  t h e  v i c t i m  a n d  t h e  f u l l  e x t e n t  of t h e  crime 

-- t h e  v i c t i m  was a n i g h t  watchman from whom t h e  d e f e n d a n t  b o r -  

rowed t o o l s  t o  t r y  t o  r e p a i r  t h e  s t o l e n  b o a t .  
r) 

T h e  p h o t o g r a p h  of  t h e  d e f e n d a n t  c o m m i t t i n g  t h e  b a n k  

r o b b e r y ,  h o w e v e r ,  was p r o b a t i v e  o n l y  b e c a u s e  i t  showed t h e  gun  

u s e d  by t h e  d e f e n d a n t  t o  k i l l  t h e  n i g h t  watchman.  The re  was a 

p l e t h o r a  of o t h e r  e v i d e n c e  t h a t  t h e  d e f e n d a n t  was i n  p o s s e s s i o n  

of  t h e  g u n  p r i o r  t o  t h e  c r ime .  T h u s ,  i t s  p r o b a t i v e  v a l u e  was 

s u b s t a n t i a l l y  o u t w e i g h e d  by t h e  d a n g e r  of u n f a i r  p r e j u d i c e .  533 

SO. 2d a t  747-46. 

l 8  R e l e v a n t  e v i d e n c e  i s  i n a d m i s s i b l e  i f  i t s  p r o b a t i v e  
v a l u e  i s  s u b s t a n t i a l l y  o u t w e i g h e d  by t h e  d a n g e r  of u n f a i r  p r e  j u -  
d i c e ,  c o n f u s i o n  o f  i s s u e s ,  m i s l e a d i n g  t h e  j u r y ,  o r  n e e d l e s s  p r e -  
s e n t a t i o n  o f  c u m u l a t i v e  e v i d e n c e .  $ 9 0 . 4 0 3 ,  F l a .  S t a t .  ( 1985) .  * 
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R u l e  403 a l s o  p r o h i b i t s  r e l e v a n t  e v i d e n c e  i f  i t s  p r o b a -  

t i v e  v a l u e  i s  s u b s  t a n t i a l l y  o u t w e i g h e d  by c o n f u s i o n  of  i s s u e s  , 
m i s l e a d i n g  t h e  j u r y ,  o r  n e e d l e s s  p r e s e n t a t i o n  of  c u m u l a t i v e  

e v i d e n c e .  B e c a u s e  t h e  e v i d e n c e  r e a l l y  d i d n ' t  t e n a  t o  p r o v e  

a n y t h i n g  l i s t e d  i n  t h e  Milliams r u l e  c a u t i o n a r y  i n s t r u c t i o n ,  t h e  

j u r o r s  were p r o b a b l y  c o n f u s e d  as t o  i t s  p u r p o s e ,  a n d  why t h e y  

h e a r d  s o  much d e t a i l  a b o u t  i t .  Any p r o b a t i v e  v a l u e  was n e e d l e s s -  

l y  c u m u l a t i v e  b e c a u s e  i d e n t i t y  was n o t  d i s p u t e d .  

a 

The  e v i d e n c e  here  was p a r t i c u l a r l y  p r e j u d i c i a l  b e c a u s e  

i t  i n v o l v e d  t h e  s e n s e l e s s  k i l l i n g  of a sma l l  i n n o c e n t  c h i l d .  The 

s t a b b i n g  of H e n r y ' s  sometimes v i o l e n t  u i f e  u i t h  t h e  k n i f e  s h e  

u s e d  Lo t h r e a t e n e d  h i m ,  a l t h o u g h  wrong ,  i s  somewhat u n d e r s t a n d -  

a b l e .  T h e  s t a b b i n g  o f  a s m a l l  h e l p l e s s  c h i l d  i s ,  a t  l e a s t  t o  

mos t  p e o p l e ,  u n f o r g i v a b l e .  I t  s u g g e s t e d  t o  t he  j u r o r s  t h a t  Henry  

was Itno good" a n d  t h a t  h e  h a d  a p r o p e n s i t y  f o r  m u r d e r .  S90 .404(2 )  

5, ( a ) ,  F l a .  S t a t .  ( 1 9 8 5 ) .  

D .  H a r m f u l  E r r o r  

" O u r  j u s t i c e  s y s t e m  r e q u i r e s  t h a t  i n  e v e r y  c r i m i n a l  

case t h e  e l e m e n t s  o f  t h e  o f f e n s e  mus t  b e  e s t a b l i s h e d  beyond  a 

r e a s o n a b l e  d o u b t  w i t h o u t  r e s o r t i n g  t o  t h e  c h a r a c t e r  of t h e  d e -  

f e n d a n t  o r  t o  t h e  f a c t  t h a t  t h e  d e f e n d a n t  may h a v e  a p r o p e n s i t y  

t o  c o m m i t  t h e  p a r t i c u l a r  t y p e  o f  o f f e n s e .  T h e  a d m i s s i o n  o f  

i m p r o p e r  c o l l a t e r a l  crime e v i d e n c e  i s  ' p r e s u m e d  h a r m f u l  e r r o r  

b e c a u s e  of t h e  d a n g e r  t h a t  a j u r y  w i l l  t ake  t h e  bad charac te r  o r  

p r o p e n s i t y  t o  crime t h u s  d e m o n s c r a t e d  as e v i d e n c e  o f  g u i l t  o f  t h e  

crime c h a r g e d . I f l  -7 Peek  488 S o . 2 d  a t  56.  

I n  J a c k s o n  v .  S t a t e ,  4 5 1  S o . 2 d  458 ( F l a .  1 9 8 4 ) ,  t h e  
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t r i a l  c o u r t  a d m i t t e d  t e s t i m o n y  from a s t a t e  w i t n e s s  t h a t  a t  some 

p r i o r  t ime  t h e  d e f e n d a n t  h a d  p o i n t e d  a gun  a t  h i m  a n d  b r a g g e d  

t h a t  h e  was a l l t h o r o u g h b r e d  k i l l e r . l l  T h i s  C o u r t  c o u l d  " e n v i s i o n  

no c i r c u m s t a n c e 1 1  i n  wh ich  t h e  t e s t i m o n y  c o u l d  be " r e l e v a n t  t o  a 

ma te r i a l  f a c t  i n  i s s u e . "  451 S o . 2 d  a t  461 .  A l t h o u g h  t h e  t e s t i -  

mony showed t h a t  J a c k s o n  may h a v e  commit ted a n  a s s a u l t  a n d  may 

h a v e  k i l l e d  b e f o r e ,  n e i t h e r  was r e l e v a n t  t o  t h e  c a s e .  T h e  

J a c k s o n  c o u r t  f o u n d  t h a t  t h e  e v i d e n c e  was p r e c i s e l y  t h e  k i n d  

f o r b i d d e n  by t h e  Williams r u l e .  Q u o t i n g  f r o m  P a u l  v .  S t a t e ,  340  

S o . 2 d  1 2 4 9 ,  125.G ( F l a .  3d DCA 19761,  c e r t .  d e n i e d ,  348  S o . 2 d  953 

( F l a .  19771,  t h e  J a c k s o n  c o u r t  s t a t e d :  

There i s  no  d o u b t  t h a t  this a d m i s s i o n  wou ld  g o  
f a r  t o  c o n v i n c e  men of o r d i n a r y  i n t e l l i g e n c e  
t h a t  t h e  d e f e n d a n t  was p r o b a b l y  g u i l t y  of t h e  
crime c h a r g e d .  B u t ,  t h e  c r i m i n a l  law d e p a r t s  
f r o m  t h e  s t a n d a r d  o f  t h e  o r d i n a r y  i n  t h a t  i t  
r e q u i r e s  p r o o f  o f  a p a r t i c u l a r  c r ime .  Where 
e v i d e n c e  has  n o  r e l e v a n c y  e x c e p t  a s  t o  t h e  
cha rac t e r  a n d  p r o p e n s i t y  o f  t h e  d e f e n d a n t  t o  
commit t h e  crime c h a r g e d ,  i t  mus t  be e x c l u d e d .  

W i t h o u t  a d o u b t ,  t h e  p r o s e c u t i o n  b e l i e v e d  t h a t  t h e  

e v i d e n c e  t h a t  J o h n  Henry  l a t e r  s t a b b e d  n i s  s t e p s o n  wou ld  p e r s u a d e  

t h e  j u r y  of H e n r y ' s  g u i l t  of t h e  f i r s t - d e g r e e  m u r d e r  charge.  I t  

d i d .  W i t h o u t  i t ,  t h e  j u r y  m i g h t  h a v e  f o u n d  Henry  g u i l t y  o n l y  of 

s e c o n d - d e g r e e  m u r d e r .  F o r  t h i s  r e a s o n ,  t h e  e r r o r  was n o t  harm- 

l e s s .  S t a t e  v.  D i G u i l i o ,  4 9 1  S o . 2 d  1129  ( F l a .  1 4 8 6 )  ( t e s t  i s  n o t  

s u f f i c i e n c y  of t h e  e v i d e n c e  b u t  w h e t h e r  t h e r e  i s  a r e a s o n a b l e  

p o s s i b i l i t y  t h a t  the  e r r o r  a f f e c t e d  t h e  v e r d i c t ) .  A new t r i a l  is  

r e q u i r e d .  
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LSSUE 111 

THE T R I A L  COURT E R R E D  BY REFUSING TO 

SIBILITY OF EVIDENCE C O N C E R N I N G  THE 
STABBING D E A T H  OF EUGENE C H R I S T I A N  
W H I C H  RESULTED I N  DEFENSE C O U N S E L ' S  
I N A B I L I T Y  T O  P R O P E R L Y  V O I R  D I R E  
PROSPECTLVE JURORS. 

M A K E  A PRETRIAL R U L I N G  CjN THE A D M I S -  

P r i o r  t o  t r i a l ,  t h e  S t a t e  f i l e d  a Not ice  o f  I n t e n t  t o  

Use E v i d e n c e  o f  O t h e r  Crimes Committed by t h e  D e f e n d a n t .  One of 

t h e s e  crimes was t h e  a l l e g e d  k i d n a p p i n g  a n d  s u b s e q u e n t  d e a t h  of 

S u z a n n e  H e n r y P s  f i v e  y e a r  o l d  s o n ,  Eugene  C h r i s t i a n ,  some n i n e  

h o u r s  a f t e r  S u z a n n e ' s  d e a t h  on December 2 2 ,  1 9 8 5 .  ( R .  1266-b7)  

D e f e n s e  c o u n s e l  f i l e d  a m o t i o n  t o  e x c l u d e  t h e  e v i d e n c e ,  a l l e g i n g  

t h a t  n o n e  o f  t h e  c r imes  c i t e d  b y  t h e  S t a t e  came w i t h i n  t h e  

p u r v i e w  of s e c t i o n  9 0 . 4 0 4 ( 2 ) ( a )  of t h e  F l o r i d a  S t a t u t e s  o r  were 

r e l e v a n t  t o  a n y  i s s u e  b e f o r e  eile c o u r t .  ( € 3 .  1 5 6 2 )  T h e  c o u r t  

h e a r d  a p r o f f e r  of t h e  e v i d e n c e .  ( R .  1425-1530)  

D e f e n s e  c o u n s e l  a l s o  f i l e d  a m o t i o n  r e q u e s t i n g  a p r e -  

t r i a l  d e t e r m i n a t i o n  of' t h e  a d m i s s i b i l i t y  o f  t h i s  e v i d e n c e  
m 

b e c a u s e ,  w i t h o u t  s u c h  a d e t e r m i n a t i o n ,  d e f e n s e  c o u n s e l  w o u l d  be 

u n a b l e  t o  e f f e c t i v e l y  v o i r  d i r e  p r o s p e c t i v e  j u r o r s  c o n c e r n i n g  

t h e i r  k n o w l e d g e  of  these  o f f e n s e s  a n d  w h e t h e r  i t  wou ld  p r e c l u d e  

p o t e n t i a l  j u r o r s  f r o m  b e i n g  f a i r  a n d  i m p a r t i a l .  ( R .  1 3 6 3 - 6 4 )  

F o l l o w i n g  a h e a r i n g  on t h e  m o t i o n s  ( R .  1036-501,  t h e  t r i a l  c o u r t  

d e c l i n e d  t o  make a p r e t r i a l  r u l i n g  i n  t h e  mat ter ,  a g r e e i n g  w i t h  

t h e  S t a t e  t h a t  i t  w o u l d  o n l y  be a d v i s o r y  i n  n a t u r e  p e n d i n g  a 

f i n a l  d e t e r m i n a t i o n  a t  t r i a l .  ( R .  1G49-50) 

D u r i n g  t h e  t r i a l ,  a f t e r  v e r y  b r i e f  a r g u m e n t  of c o u n s e l ,  

t h e  j u d g e  f o u n d  t h a t  t h e  e v i d e n c e  c o n c e r n i n g  t h e  d e a t h  of S u z a n n e  

H e n r y ' s  s o n ,  E u g e n e  C h r i s t i a n ,  was a d m i s s i b l e  u n d e r  t h e  r e s  0 
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g e s t a e  r u l e  a n d  u n d e r  s e c t i o n  9 0 . 4 0 4  o f  t h e  F l o r i d a  E v i d e n c e  

Code, as e v i d e n c e  p e r t a i n i n g  t o  m o t i v e ,  k n o w l e d g e ,  i d e n t i f i c a -  

t i o n ,  l a c k  o f  mi s t ake  a n d  i n t e n t .  ( R .  5 8 4 - 8 6 )  By t h i s  t i m e ,  of 

c o u r s e ,  i t  was t o o  l a t e  f o r  d e f e n s e  c o u n s e l  t o  v o i r  d i r e  t h e  j u r y  

a s  t o  t h e  e f f e c t  t h i s  e v i d e n c e  migh t  h a v e  on t h e i r  d e l i b e r a t i o n s  

a n d  a n y  b i a s  toward  i m p o s i n g  t h e  d e a t h  p e n a l t y .  

0 

M e a n i n g f u l  v o i r  d i r e  e x a m i n a t i o n  i s  r e q u i r e d  by F l o r i d a  

R u l e  o f  C r i m i n a l  P r o c e d u r e  3 . 3 0 0 ( b ) .  S u b j e c t  t o  t h e  t r i a l  

c o u r t ' s  c o n t r o l  o f  u n r e a s o n a b l y  r e p e t i t i v e  a n d  a r g u m e n t a t i v e  

q u e s t i o n i n g ,  l v c o u n s e l  m u s t  h a v e  a n  o p p o r t u n i t y  t o  a s c e r t a i n  

l a t e n t  o r  c o n c e a l e d  p r e j u d g m e n t s  by p r o s p e c t i v e  j u r o r s .  S t a n 0  

v .  S t a t e ,  4'73 S o . 2 d  1282,  1285 ( F l a .  1 9 8 6 ) ;  J o n e s  L S t a t e ,  378 

S o . 2 d  '997 ( F l a .  1st DCA 1 9 7 9 ) ,  z e r t .  d e n i e d ,  368 S o . 2 d  1114 ( F l a .  

1 9 6 0 ) ;  -- s e e  a l s o  J o r d a n  L L i p p m a n ,  7 6 3  F . 2 d  1 2 6 5  ( 1 1 t h  C i r .  

1985) .  C o u n s e l  mus t  be  p e r m i t t e d  t o  q u e s t i o n  p r o s p e c t i v e  j u r o r s  

c o n c e r n i n g  t h e i r  f e e l i n g s  a n d  a t t i t u d e s .  P o o l e  v .  S t a t e ,  1 9 4  I) 
So.2d 903 ( F l a .  1 3 6 7 )  ( b i a s  a g a i n s t  mercy  i n  r a p e  c a s e ) .  

T h i s  C o u r t  has c o n s i s t e n t l y  u p h e l d  t h e  r i g h t  t o  v o i r  

d i r e  p r o s p e c t i v e  j u r o r s  a s  t o  p o s s i b l e  b i a s  a n d  p r e j u d i c e .  F o r  

e x a m p l e ,  i n  L a v a d o  v .  S t a t e ,  4 9 2  S o . 2 d  1 3 2 2  ( F l a .  1 9 8 6 1 ,  t h e  

c o u r t  f o u n d  . t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  r e f u s i n g  d e f e n s e  

c o u n s e l ' s  r e q u e s t  t o  a s k  p r o s p e c t i v e  j u r o r s  a b o u t  t h e i r  

w i l l i n g n e s s  a n d  a b i l i t y  t o  a c c e p t  t n e  d e f e n s e  of v o l u n t a r y  i n -  

t o x i c a t i o n .  The c o u r t  h e l d  t h a t  t h e  r e s t r i c t i o n  of t h i s  l i n e  o f  

q u e s t i o n i n g  d e n i e d  Lavado  h i s  r i g h t  t o  a f a i r  a n d  i m p a r t i a l  j u r y .  

I n  T h o m a s  v .  S t a t e ,  4 0 3  S o . 2 d  3 7 1  ( F l a .  1 9 8 1 1 ,  t h e  

s u p r e m e  c o u r t  r e v e r s e d  a n d  r emanded  f o r  a new t r i a l  b e c a u s e  t h e  0 
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t r i a l  c o u r t  e r r e d  ( 1 )  i n  l i m i t i n g  t h e  d e f e n d a n t ' s  p e r e m p t o r y  

c h a l l e n g e s  c o n t r a r y  t o  a n  e a r l i e r  s t i p u l a t i o n  a n d  ( 2 )  i n  d e n y i n g  

t h e  c h a l l e n g e  f o r  c a u s e  o f  a j u r o r  who a d m i t t e d  i n  v o i r  d i r e  t h a t  

he c o u l d  n o t  recommend mercy  i n  t h e  s e n t e n c i n g  p h a s e  of a c a p i t a l  

case.  The c o u r t  h e l d  t h a t  t h i s  b i a s  [ i n  ( 2 )  a b o v e ]  v i o l a t e d  t h e  

r e q u i r e m e n t s  o f  b o t h  t h e  U n i t e d  S t a t e s  a n d  F l o r i d a  c o n s t i t u t i o n s  

a 

t h a t  t h e  a c c u s e d  b e  t r i e d  by a n  i m p a r t i a l  j u r y .  See a l s o  Ross v .  

Oklahoma, 487 U.S. -9 106 S . C t .  2273,  101 L .Ed .2d  8 0  ( 1 9 b b )  

( j u r o r  who wou ld  a u t o m a t i c a l l y  v o t e  f o r  d e a t h  i s  e x c l u d a b l e  f o r  

c a u s e ) ;  Gore  v .  S t a t e ,  4'75 S o . 2 d  1205  ( F l a .  1 9 8 5 )  ( t r i a l  c o u r t  

s h o u l d  h a v e  a l lowed d e f e n s e  c o u n s e l  t o  p r o p o u n d  q u e s t i o n s  t o  j u r y  

c o n c e r n i n g  t h e i r  b i a s  a g a i n s t  recommending  a l i f e  s e n t e n c e ) .  

I n  t h e  c a s e  a t  h a n d ,  h a d  d e f e n s e  c o u n s e l  known  i n  

a d v a n c e  t h a t  t h e  t r i a l  c o u r t  w o u l d  a d m i t  t h e  c o l l a t e r a l  crime 

e v i d e n c e ,  he c o u l d  h a v e  v o i r  d i r e d  t h e  p r o s p e c t i v e  j u r o r s  c o n -  

c e r n i n g  t h e i r  a b i l i t y  t o  l i m i t  t h e i r  c o n s i d e r a t i o n  o f  t h e  

c o l l a t e r a l  crime e v i d e n c e  t o  t h e  p u r p o s e s  s e t  o u t  i n  t h e  c a u t i o n -  

a r y  i n s t r u c t i o n .  A d d i t i o n a l l y ,  d e f e n s e  c o u n s e l  c o u l d  h a v e  

i n q u i r e d  w h e t h e r  a p r o s p e c t i v e  j u r o r  would  a u t o m a t i c a l l y  i m p o s e  

d e a t h  w i t h o u t  c o n s i d e r i n g  a n y  m i t i g a t i n g  f a c t o r s  i f  t h e  accused 

were known t o  h a v e  k i l l e d  a smal l  c h i l d .  

A s  a p r a c t i c a l  ma t t e r ,  d e f e n s e  c o u n s e l  wou ld  h a v e  h a d  a 

w e i g h t y  d e c i s i o n  c o n c e r n i n g  what  t o  a s k  on v o i r  d i r e  e v e n  i f  h e  

h a d  known t h a t  t h e  e v i d e n c e  w o u l d  b e  a d m i t t e d .  He wou ld  h a v e  had  

t o  w e i g h  t h e  p o s s i b l i t y  t h a t  t h e  j u d g e  w o u l d  c h a n g e  h i s  r u l i n g  

d u r i n g  t r i a l .  S t i l l ,  i f  o n e  o r  m o r e  o f  t h e  j u r o r s  w o u l d  h a v e  

b e e n  e x c u s e d  f o r  c a u s e  o r  p e r e m p t o r i l y  based  on s u c h  v o i r  d i r e ,  

t h e  f a i l u r e  of t h e  c o u r t  t o  make a p r e t r i a l  r u l i n g  was n e e d l e s s l y  
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p r e j u d i c i a l .  

E f f e c t i v e  v o i r  d i r e  i s  p a r t i c u l a r l y  i m p o r t a n t  i n  a 

d e a t h  case.  I n  H i l l  L S t a t e ,  477 S o . 2 d  553, 555 ( F l a .  19851, a 

v e n i r e m a n ,  who r e l u c t a n t l y  a g r e e d  t h a t  d e a t h  s h o u l d  n o t  a l w a y s  be  

i m p o s e d ,  e n t e r e d  t h e  c o u r t r o o m  w i t h  t h e  p r e s u m p t i o n ,  based  i n  

p a r t  on p r e t r i a l  p u b l i c i t y ,  t h a t  d e a t h  was t h e  p r o p e r  p e n a l t y  f o r  

t h e  d e f e n d a n t .  T h i s  C o u r t  h e l d  a s  f o l l o w s :  

I t  i s  e x c e e d i n g l y  i m p o r t a n t  f o r  t h e  t r i a l  
c o u r t  t o  e n s u r e  t h a t  a p r o s p e c t i v e  j u r o r  who 
may b e  r e q u i r e d  t o  m a k e  a r e c o m m e n d a t i o n  
c o n c e r n i n g  t h e  i m p o s i t i o n  of t h e  d e a t h  p e n a l t y  
d o e s  n o t  p o s s e s s  a p r e c o n c e i v e d  o p i n i o n  o r  
p r e s u m p t i o n  c o n c e r n i n g  t h e  a p p r o p r i a t e  
p u n i s h m e n t  f o r  t h e  d e f e n d a n t  i n  t h e  p a r t i c u l a r  
case.  A j u r o r  i s  n o t  i m p a r t i a l  when o n e  s i d e  
mus t  ove rcome  a p r e c o n c e i v e d  o p i n i o n  i n  o r d e r  
t o  p r e v a i l .  When a n y  r e a s o n a b l e  d o u b t  e x i s t s  
as  t o  w h e t h e r  a J u r o r  possesses  t h e  s t a t e  o f  
m i n d  n e c e s s a r y  t o  r e n d e r  a n  i m p a r t i a l  
r e c o m m e n d a t i o n  a s  to p u n i s h m e n t ,  t h e  j u r o r  
mus t  b e  e x c u s e d  f o r  c a u s e .  

I d .  a t  556.  I ) -  
A l t h o u g h  t h e  c o u r t  i s  n o t  g e n e r a l l y  r e q u i r e d  t o  make a 

p r e t r i a l  r u l i n g  on t h e  a d m i s s i o n  o f  Williams r u l e  e v i d e n c e ,  i n  a 

d e a t h  c a s e  i n v o l v i n g  c o l l a t e r i a l  c r i m e  e v i d e n c e  o f  a m u r d e r  

l i k e l y  t o  e v o k e  e m o t i o n  a n d  p o s s i b l y  a b h o r e n c e ,  a p r e t r i a l  r u l i n g  

i s  c r u c i a l .  I n  t h i s  c a s e ,  t h e  c o l l a t e r a l  c r ime  e v i d e n c e  was 

e x t r e m e l y  p r e j u d i c i a l .  The c o u r t ' s  r e f u s a l  t o  make a p r e t r i a l  

r u l i n g  i n  e f f e c t  v i o l a t e d  t h e  A p p e l l a n t ' s  c o n s t i t u t i o n a l  r i g h t  t o  

a f a i r  a n d  i m p a r t i a l  j u r y .  I f  a n e w  t r i a l  i s  n o t  g r a n t e d  

b e c a u s e  t h e  c o l l a t e r a l  crime e v i d e n c e  was e r r o n e o u s l y  a d m i t t e d ,  

i t  s h o u l d  be  g r a n t e d  f o r  t h i s  r e a s o n .  



ISSUE IV 

THE T R I A L  C O U R T  E R R E D  BY FAILING T O  
G R A N T  APPELLAIIJT ' S  M O T I O N  TO SUPPRESS 
HIS STATEMENTS AMD ADMISSIONS MADE 
D U R I N G  C U S T O D I A L  I N T E R R O G A T I O N .  

C u s t o d i a l  i n t e r r o g a t i o n  i n  a p o l i c e - d o m i  3t  d atm s -  

p h e r e  c a n  e a s i l y  r e s u l t  i n  s e l f - i n c r i m i n a t i n g  s t a t e m e n t s  w i t h o u t  

f u l l  w a r n i n g s  of c o n s t i t u t i o n a l  r i g h t s .  S e e  M i r a n d a  v .  A r i z o n a ,  

384  U.S. 4 3 6 ,  4 4 5 ,  8 6  S . C t .  1 6 0 2 ,  1 6  L . E d . 2 d  6 9 4  ( 1 9 6 6 ) .  An 

i n t e r r o g a t i o n  a t  a s t a t i o n - h o u s e  i s  i n h e r e n t l y  more c o e r c i v e  t h a n  

a n  i n t e r r o g a t i o n  i n  a l e s s  s u g g e s t i v e  s e t t i n g .  Drake v .  S t a t e ,  

441 S o . 2 d  1079, 1081 ( F l a .  1 9 8 3 ) .  Even more c o e r c i v e  i s  a c u s t o -  

d i a l  i n t e r r o g a t i o n  when o n e  i s  t i r e d ,  coming  down from a c o c a i n e  

h i g h ,  a n d  has  j u s t  been  a r r e s t e d  f o r  f i r s t - d e g r e e  m u r d e r .  

On J u l y  1 5  a n d  S e p t e m b e r  25, 1 9 8 6 ,  d e f e n s e  c o u n s e l  f i l e d  

m o t i o n s  t o  s u p p r ' c s s  s t a t e m e n t s  a n d  a d m i s s i o n s  made by t h e  d e f e n d -  

a n t  s u b s e q u e n t  t o  h i s  a r r e s t .  G r o u n d s  f o r  t h e  s u p p r e s s i o n  were 

t h a t  ( 1 )  t h e  A p p e l l a n t ,  J o h n  H e n r y ,  was u n d e r  t h e  i n f l u e n c e  of a 
c o c a i n e  a n d  d i d  n o t  k n o w i n g l y  w a i v e  h i s  r i g h t  t o  r e m a i n  s i l e n t ;  

( 2 )  p r i o r  t o  s u c h  s t a t e m e n t s ,  a n  o f f i c e r  of  t h e  P a s c o  C o u n t y  

S h e r i f f P s  D e p a r t m e n t  a d v i s e d  H e n r y  t h a t  i f  t h e y  d i d  n o t  f i n d  

Eugene  C h r i s t i a n ,  t h e  o f f i c e r  wou ld  p e r s o n a l l y  k i l l  H e n r y ;  ( 3 )  

t h e  o f f i c e r s  i m p l i e d  t o  t h e  A p p e l l a n t  t h a t  a l l  t h e y  were i n t e r -  

e s t e d  i n  was l o c a t i n g  Eugene  C h r l i s t i a n ;  a n d  (4) t h e  s t a t e m e n t s  

were i n d u c e d  a n d / o r  c o e r c e d  a f t e r  H e n r y  h a d  a d v i s e d  t h a t  h e  

w i s h e d  t o  e x e r c i s e  h i s  r l igh t  t o  r e m a i n  s i l e n t .  (R. '1275, 1 2 9 9 )  

F o l l o w i n g  a h e a r i n g  on S e p t e m b e r  30, 1986  ( R .  1053- 

1 2 4 8 ) ,  t h e  c o u r t  d e n i e d  t h e  A p p e l l a n t ' s  m o t i o n s  t o  s u p p r e s s .  ( R .  

1200)  I n  h i s  e n s u i n g  o r d e r ,  t h e  j u d g e  f o u n d  t h a t  ( 1 )  t h e r e  was 0 
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n o  d e c e p t i o n  by the  o f f i c e r s  t h a t  i n d u c e d  t h e  A p p e l l a n t ' s  s t a t e -  

m e n t s ;  ( 2 )  t h e r e  was n o  i n v o c a t i o n  by t h e  A p p e l l a n t  of h i s  r i g h t  

t o  r e m a i n  s i l e n t ;  ( 3 )  t h e  A p p e l l a n t  was n o t  u n d e r  t h e  i n f l u e n c e  

of c o c a i n e  t o  t h e  e x t e n t  t ha t  i t  p r e c l u d e d  a knowing  w a i v e r  of 

r i g h t s ;  a n d  ( 4 )  t h e  s t a t e m e n t s  were made f r e e l y  a n d  v o l u n t a r i l y  

a n d  were n o t  i n d u c e d  by t h r e a t s  o f  p h y s i c a l  harm w h i l e  i n  c u s t o d y  

of t h e  P a s c o  C o u n t y  S h e r i f f  I s  D e p a r t m e n t .  ( H .  1 3 2 5 )  

An i n q u i r y  i n t o  t h e  v a l i d i t y  of a d e f e n d a n t ' s  w a i v e r  of 

h i s  r i g h t s  i s  t w o f o l d .  

F i r s t ,  t h e  r e l i n q u i s h m e n t  o f  t h e  r i g h t  m u s t  
h a v e  b e e n  v o l u n t a r y  i n  t h e  s e n s e  t h a t  i t  was 
t h e  p r o d u c t  o f  a f r e e  a n d  d e l i b e r a t e  c h o i c e  
r a t h e r  t h a n  i n t i m i d a t i o n ,  c o e r c i o n  o r  d e c e p -  
t i o n .  S e c o n d ,  t h e  w a i v e r  mus t  h a v e  b e e n  made 
w i t h  a f u l l  a w a r e n e s s  b o t h  o f  t h e  n a t u r e  of  
t h e  r i g h t  b e i n g  a b a n d o n e d  a n d  t h e  c o n s e q u e n c e s  
o f  t h e  d e c i s i o n  t o  a b a n d o n  i t .  O n l y  i f  t h e  
' t o t a l i t y  o f  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  
i n t e r r o g a t i o n !  r e v e a l  b o t h  a n  u n c o e r c e d  choice 
a n d  r;he r e q u i s i t e  l e v e l  of c o m p r e h e n s i o n  may a 
c o u r t  p r o p e r l y  c o n c l u d e  t h a t  t h e  M i r a n d a  
r i g n t s  h a v e  b e e n  w a i v e d . "  M o r a n  v .  B u r b i n e ,  
475  U.S. 4 1 2 ,  106 S . C t .  1135, 1 1 4 1 ,  89 L.Ed.2d  
410 ( 1 9 8 6 )  ( c i t a t i o n s  o m i t t e d ) .  

------- 

S m i t h  v .  Z a n t ,  8 5 5  F . 2 d  '712, 7 1 6  ( 1 1 t h  C i r .  1 9 8 8 ) .  T h u s ,  o u r  

t w o f o l d  a n a l y s i s  i s  mus t  be  b a s e d  upon t h e  p a r t i c u l a r  f a c t s  a n d  

c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  case ,  i n c l u d i n g  t h e  b a c k g r o u n d ,  

e x p e r i e n c a  a n d  c o n d u c t  o f  Lhe a c c u s e d .  - Id. ( c i t a t i o n s  o m i t t e d ) .  

A c c o r d i n g l y ,  we w i l l  d i s c u s s  each of d e f e n s e  c o u n s e l ' s  

c o n t e n t i o n s  as  t h e y  a p p e a r  i n  che  m o t i o n s  t o  s u p p r e s s :  

( A )  H e n r y  was u n d e r  t h e  i n f l u e n c e  o f  
c o c a i n e  a n d  d i d  n o t  Knowingly  w a i v e  his 
r i g h t  t o  r e m a i n  s i l e n t .  

Rosa  Mae Thomas t e s t i f i e d  t h a L ,  on  t h e  Monday f o l l o w i n g  

t h e  h o m i c i d e ,  J o h n  Henry  a r r i v e d  a t  h e r  h o u s e  a b o u t  8 : O O  p.m. ( R .  0 
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5 6 7 )  She f i x e d  h i m  some c h i l i .  B e c a u s e  he was t i r e d  a n d  h u n g r y ,  

s h e  knew h e  h a d  b e e n  u s i n g  c o c a i n e .  S h e  s a i d  t h a t  when h e  u s e d  

d r u g s ,  h e  also d r a n k  b e e r .  ( R .  1 1 3 6 )  When t h e y  a r r i v e d  a t  t h e  

T w i l i g h t  Motel t h a t  n i g h t ,  a f t e r  s t o p p i n g  by two o t h e r  mote ls  a t  e 
w h i c h  t h e y  c o u l d  n o t  a f f o r d  t o  s t a y  ( H .  5 6 9 ) ,  J o h n  Henry  t o o k  a 

shower ,  c h a n g e d  c l o t h e s ,  a n d  w e n t  t o  s l e e p  on  t h e  b e d .  ( R .  5 7 0 )  

Be tween  1 O : j O  ( R o s a ' s  t e s t i m o n y )  a n d  1 2 : 3 0  ( W i l b e r ' s  

t e s t i m o n y )  t h a t  e v e n i n g ,  D e t e c t i v e s  W i l b e r  a n d  McNulty came t o  

t h e  m o t e l .  ( R .  1 0 6 2 ,  1136-37)  D e t e c t i v e  inJilber i d e n t i f i e d  h im-  

s e l f  a n d  a s k e d  Henry  t o  come o u t .  ( R .  5 9 6 )  W i l b e r  a d v i s e d  h i m  of 

h i s  M i r a n d a  r i g h t s .  I n  W i l b e r ' s  o p i n i o n ,  Henry  d i d  n o t  a p p e a r  t o  

b e  u n d e r  t h e  i n f l u e n c e  o f  a n y  n a r c o t i c s .  ( R .  597-48) He s a i d  he  

u n d e r s t o o d  h i s  r i g h t s  a n d  w i s h e d  t o  t a l k  t o  them.  ( R .  599 )  

Rosa  Mae 'Thomas t e s t i f i e d  t h a t  when Henry  was awakened  

by t h e  a r r i v e d  o f  t h e  d e p u t i e s ,  h e  was s t i l l  t i r e d  a n d  showed 

s i g n s  of  b e i n g  u n d e r  t h e  i n f l u e n c e  of  d r u g s  o r  a l c o h o l .  ( R .  

1 1 4 7 )  He h a d  s l e p t  o n l y  a b o u t  a n  h o u r .  (€3 .  1137)  
0 

W i l b e r ,  w h o s e  p r i m a r y  c o n c e r n  was t o  f i n d  E u g e n e  

C h r i s t i a n  ( R .  5 9 9 1 ,  a s k e d  J o h n  H e n r y  i f  h e  knew t h e  c h i l d ' s  

w h e r e a b o u t s .  Henry  s a i d  h e  d i d  n o t .  ( R .  6 0 0 )  He was t a k e n  t o  

Dade C i t y  a n d  i n t e r v i e w e d  a t  t h e  s h e r i f f ' s  o f f i c e  i n  a f a i r l y  

l a r g e  room w i t h  a d e s k  a n d  s e v e r a l  c h a i r s .  ( R .  604) One hand  was 

h a n d c u f f e d  t o  a c h a i r .  ( R .  6 0 7 )  W i l b e r  p r o v i d e d  c o f f e e  a n d  

c i g a r e t t e s .  ( R .  b 0 5 )  T h e  q u e s t i o n i n g  c o n t i n u e d  a l l  n i g h t .  Henry  

h a d  s l e p t  o n l y  o n e  h o u r  d u r i n g  n e a r l y  two d a y s  a n d  h a d  i n g e s t e d  a 

l a r g e  q u a n t i t y  of crack c o c a i n e .  

Henry  d e n i e d  a n y  k n o w l e d g e  of t h e  w h e r e a b o u t s  of Eugene  

C h r i s t i a n  from t h e  t ime o f  his a r r e s t  b e t w e e n  1 0 : 3 0  a n d  12 :30  
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Monday n i g h t  u n t i l  a l m o s t  5 : O O  ' l u e s d a y  m o r n i n g .  ( R .  6 1 0 )  A t  t h a t  

p o i n t ,  h e  b r o k e  down a n d  t o l d  W i l b e r  t h a t  t h e  c h i l d  was d e a d  a n d  

t h a t  h i s  b o d y  was i n  t h e  P l a n t  C i t y  a r e a .  ( R .  6 1 0 - 1 1 )  H e n r y  

c r i e d  f o r  a b o u t  t e n  m i n u t e s .  ( R .  1 0 7 1 )  When t h e y  f i n a l l y  l o c a t e d  
0 

t h e  c h i l d ' s  body ,  Henry  was v e r y  e m o t i o n a l .  H e  hugged  De tec t ive  

W i l b e r  a n d  w e p t .  ( R .  1G71-72) 

The A p p e l l a n t  h a s  a n  IQ o f  78 ,  w h i c h  is a b o r d e r l i n e  

i n t e l l i g e n c e  l e v e l .  ( R .  8 8 9 - 9 0 )  Two o f  t h e  f o u r  p s y c h i a t r i c  

e x p e r t s  a t  t h e  p e n a l t y  p h a s e  trial f o u n d  t h a t  h e  was s e r i o u s l y  

p s y c h o t i c .  ( R .  8S6-68 ,  940-42)  A t h i r d  e x p e r t  ( f o r  t h e  S t a t e )  

f o u n d  l o w - g r a d e  s c h i z o p h r e n i c  i l l n e s s  m a n i f e s t e d  by h a l l u c i n a t o r y  

e x p e r i e n c e .  ( R .  777-76)  T h e s e  t h r e e  e x p e r t s  a g r e e d  t h a t  Henry  

h a d  a l o n g - t e r m  a l c o h o l  a n d  d r u g  p r o b l e m .  ( R .  77'7-78, 8 9 4 ,  9 4 0 )  

He t o l d  W i l b e r  t h a t  h e  i n g e s t e d  c r a c k  c o c a i n e  t h r o u g h o u t  t h e  

a f t e r n o o n  a n d  e v e n i n g  b e t w e e n  t h e  two s t a b b i n g s .  ( R .  6 3 3 - 5 5 )  

I n  S m i t h  --' v .  Z a n t  655 F . 2 d  712 ,  t h e  E l e v e n t h  C i r c u i t  

r e v e r s e d  t h e  d e n i a l  o f  a s u p p r e s s i o n  m o t i o n  b e c a u s e  t h e  d e f e n d a n t  

was m e n t a l l y  r e t a r d e a  (IQ of a p p r o x i m a t e l y  6 5 )  a n d  u n d e r  severe 

stress when h e  g a v e  t h e  c o n f e s s i o n  a n d  was u n a b l e  t o  i n t e l l i -  

g e n t l y  u n d e r s t a n d  a n d  w a i v e  h i s  M i r a n d a  r i g h t s .  A p s y c h i a t r i c  

e x p e r t  t e s t i f i e d  t h a t  ii m e n t a l l y  r e t a r d e d  p e r s o n  commonly e x p e r i -  

e n c e s  a "shock  r e s p o n s e 1 1  when h e  e n c o u n t e r s  s tress.  855 F . 2 d  a t  

718; see a l s o  B l a c k b u r n  v.  Aiabama,  361 U.S. 1 9 9 ,  8 U  S . C t .  2 7 4 ,  4 

L.Ed.2d 2 4 2  ( 1 9 6 0 )  ( d e f i c i e n t  m e n t a l  c o n d i t i o n  s u f f i c i e n t  t o  

r e n d e r  c o n f e s s i o n  i n v o l u n t a r y ) .  

Even  t h o u g h  Henry  is  o n l y  b o r d e r l i n e  r e t a r d e d ,  w i t h  a n  

IQ of 7 6 ,  h e  was u n d e r  s u b s t a n t i a l  s tress i n  a d d i t i o n  t o  h a v i n g  0 
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h a d  a l m o s t  n o  s l e e p  f o r  t w o  d a y s ,  l i t t l e  f o o d ,  a l o t  o f  c o c a i n e ,  

a n d  p o s s i b l y  a l c o h o l .  He h a d  j u s t  w a l k e d  t e n  t o  t w e n t y  miles 

f r o m  t h e  P l a n t  C i t y  a r e a  t o  t h e  home o f  Hosa Mae Thomas i n  

Z e p h y r h i l l s .  When h e  f i n a l l y  c o n f e s s e d  t h a t  Eugene  C h r i s t i a n  was 
a 

d e a d ,  he c r i e d .  ( R .  1 5 2 0 )  'These f a c t o r s  a l o n e  make i t  u n l i k e l y  

t h a t  h e  made a knowing  a n d  i n t e l l i g e n t  w a i v e r  of h i s  r i g h t s .  

( B )  A d e t e c t i v e  f r o m  t h e  Pasco  C o u n t y  
S h e r i f f  Is D e p a r t m e n t  a d v i s e d  Henry  t h a t  
i f  t h e y  d i d  n o t  f i n d  Eugene  C h r i s t i a n ,  
t h e  o f f i c e r  w o u l d  p e r s o n a l l y  k i l l  H e n r y .  

D u r i n g  h i s  t e s t i m o n y  a t  t h e  s u p p r e s s i o n  h e a r i n g ,  Detec- 

t i v e  McNul ty ,  who was w i t h  D e t e c t i v e  W i l b e r  when J o h n  Henry  was 

a r r e s t e d ,  s a i d  t h a t  D e t e c t i v e  W i l b e r  L o l d  h i m  t h a t  " i f  J o h n  Henry  

d i d  a n y t h i n g  t o  Eugene  C h r i s t i a n ,  h e  w o u l d  k i l l  h im."  (H. 1 0 9 1 )  

Henry  was s e a t e d  i n  t h e  back s e a t  o f  a n e a r b y  p a t r o l  ca r  a t  t h e  

time of t h e  s t a t e m e n t .  ( R .  1091-92)  McNulty d i d  n o t  t h i n k  W i l b e r  

i n t e n d e d  Henry  t o  hear  h im.  ( R .  1 0 9 2 )  He s a i d ,  h o w e v e r ,  t h a t  

W i l b e r  r a i s e d  h i s  v o i c e  a n d  made t h e  t h r e a t  i n  a n  e m o t i o n a l  

manner .  ( R .  1 1 2 0 )  A l t h o u g h  Wi lbe r  was n o t i c e a b l y  u p s e t ,  McNulty 

t h o u g h t  t h e  t h r e a t  was a f i g u r e  o f  s p e e c h .  ( R .  1 1 1 4 ,  1119-20)  

Rosa  Mae Thomas t e s t i f i e d  " c h a t  D e t e c t i v e  W i l b e r  w e n t  'LO 

t h e  car  where J o h n  Henry  was s e a t e d  a n d  t o l d  h im t h a t ,  i f  t h e y  

d i d n ' t  f i n d  t h e  boy ,  "he was g o i n g  t o  k i l l  h i m  p e r s o n a l l y  h im-  

s e l f . 1 1  ( 1 1 3 9 )  Rosa  was n o t  f a m i l i a r  w i t h  t h i s  " f i g u r e  of  s p e e c h f 1  

a n d  had  n e v e r  heard a n y o n e  u s e  i t  before .  ( R .  1 1 4 6 )  

W i l b e r  t e s t i f i e d  t h a t  h e  was u p s e t  b u t  d i d  n o t  r e c a l l  

He d i d  n o t  t h i n k  h e  w o u l d  h a v e  s a i d  mak ing  a n y  s u c h  s t a t e m e n t .  

a n y t h i n g  o f  t h a t  n a t u r e  b u t  i t  was p o s s i b l e  t h a t  h e  h a d .  

1 0 6 0 ) .  He h a d  no  r e a s o n  t o  want  LO k i l l  Henry .  ( R .  1 0 7 1 )  

( H .  
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T h e r e  was f u r t h e r  e v i d e n c e  c h a t  H e n r y  may h a v e  b e e n  

a f r a i d  the o f f i c e r s  would  h u r t  h im.  D u r i n g  t h e  search  f o r  Eugene  

C h r i s t i a n ' s  b o d y ,  D e t e c t i v e  W i l b e r  s u g g e s t e d  t o  Henry  t h a t  h e  go 

w i t h  t h e m  t o  f i n d  E u g e n e .  Henry  s a i d  "No, I c a n ' t . "  When a s k e d  

why, h e  s a i d  t h e  o t h e r  o f f i c e r s  wou ld  beat h i m .  ( R .  6 2 5 )  After 

e 
W i l b e r  a s s u r e d  h im t h i s  wou ld  n o t  h a p p e n ,  Henry  a g r e e d  t o  l o o k  

f o r  E u g e n e .  ( R .  625 )  By t h i s  time he h a d  e s t a b l i s h e d  a r a p p o r t  

w i t h  W i l b e r  b u t  was a p p a r e n t l y  s t i l l  u n c e r t a i n  a b o u t  t h e  o t h e r s .  

B e c a u s e  o f  n i s  c h r o n i c  p a r a n o i a ,  H e n r y  was p r o b a b l y  

more e a s i l y  i n t i m i d a t e d  by  t h r e a t s .  E v e n  t h o u g h  D e t e c t i v e  

Wi lber  d i d  n o t  s e r i o u s l y  i n t e n d  t o  k i l l  H e n r y ,  Henry  may h a v e  

t a k e n  t h e  t h r e a t  s e r i o u s l y .  H i s  i n t e l l i g e n c e  was low. P e r h a p s  

l i k e  Rosa Mae Thomas h e  was u n f a m i l i a r  w i t h  t h e  f i g u r e  o f  s p e e c h .  

!![A] c o n f e s s i o n ,  t o  b e  a d m i s s i b l e  . . . must  n o t  be 

e x t r a c t e d  by a n y  s o r t  of t h r e a t  o r  v i o l e n c e  . . . f o r  t h e  law 

c a n n o t  m e a s u r e  t h e  f o r c e  o f  t h e  i n f l u e n c e  u s e d ,  o r  dec ide  upon  0 
i t s  e f f e c t  upon  t h e  mind of t h e  p r i s o n e r .  B r a m  v .  U n i t e d  S t a t e s ,  

1 6 8  U.S. 5 3 2 9  5'12-43, 18 S . C t .  1 6 3 ,  4 2  L . E d .  5 6 6  ( 1 8 9 7 ) .  T h e  

b u r d e n  of p r o o f  i s  on t h e  S t a t e  t o  show t h e  v o l u n t a r i n e s s  of a 

c o n f e s s i o n .  Lego v .  Twomey, 404  U.S. 4 7 7 ,  92 S.Ct .  6 1 9 ,  3 G  L . E d .  

2d 618 ( 1 9 7 2 ) .  I f  H e n r y ' s  c o n f e s s i o n  was b a s e d ,  i n  a n y  way,  on 

his f ea r  of che  o f f i c e r s ,  i t  was n o t  v o l u n t a r y .  

( C )  The o f f i c e r s  i m p l i e d  t o  t h e  R p p e l -  
l a n t  t h a t  a l l  t h e y  were i n t e r e s t e d  i n  
was l o c a t i n g  Eugene  C h r i s t i a n .  

T h r o u g h o u t  t h e  n i g h t ,  w h i l e  Henry  was e x t r e m e l y  t i r e d  

a n d  coming  down from c o c a i n e  a n d  a l c o h o l ,  D e t e c t i v e  W i l b e r  k e p t  

t e l l i n g  h i m  t h a t  a l l  t h e y  w a n t e d  to do was f i n d  Eugene  C h r i s t i a n .  
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The i n s i n u a t i o n  was t h a t  i f  he Loold them where t h e  c h i l d  was, h e  

w o u l d n ' t  b e  i n  t r o u b l e .  T h e r e  were  a p p a r e n t l y  n o  q u e s t i o n s  

a s k e d  a b o u t  w h e t h e r  h e  k i l l e d  h i s  wife.  T h i s  c e r t a i n l y  drew h i s  

a t t e n t i o n  away h i s  w i f e ' s  d e a t h ,  mak ing  i t  seem i n c o n s e q u e n t i a l  

i n  c o m p a r i s o n  LO t h e  c h i l d ' s  w h e r e a b o u t s .  

On ly  wnen D e t e c t i v e  W i l b e r  s t a r t e d  t o  leave  t n e  room 

a r o u n d  5 : O O  i n  t h e  m o r n i n g ,  a f t e r  r e i t e r a t i n g  t h a t  t h e y  h a d  t o  

f i n d  E u g e n e ,  d i d  Henry  b r e a k  down a n d  c o n f e s s  h i s  c o m p l i c i t y .  

Wi lbe r  a d m i t t e d  o n  c r o s s - e x a m i n a t i o n  t h a t  h e  was f r u s t r a t e d  a n d  

s a i d  s o m e t h i n g  l i k e  " J o h n ,  i f  you  d o n ' t  wan t  t o  t a l k  a b o u t  i t ,  

you  know, p i s s  on i t .  I ' m  g o i n g  L O  go o u t .  _ I ' m  g o i n g  t o  f i n d  h i m  

somehow. I ' v e  g o t  t o . ' '  ( R .  4 4 3 )  A s  W i l b e r  p u t  h i s  h a n d  on  t h e  

d o o r  k n o b ,  Henry  t o l d  h i m  riot t o  l e a v e .  He became v e r y  e m o t i o n a l  

a n d  t o l d  W i l b e r  where t h e  c h i l d ' s  body was l o c a t e d .  T h e  dam was 

b r o k e n .  He c o n f e s s e d  t o  e v e r y t h i n g .  

C o e r c i o n  by law e n f o r c e m e n t  o f f i c e r s  c a n  be m e n t a l  as 

w e l l  as p h y s i c a l .  B e f o r e  t h e  s t a t e  may u s e  a d e f e n d a n t ' s  s t a t e -  

m e n t s  a s  e v i d e n c e ,  t h e  d e f e n d a n t  mus t  u n d e r  t h e  t o t a l i t y  o f  t h e  

@ 

c i r c u m s t a n c e s  h a v e  w a i v e d  h i s  r i g h t s ,  n o t  o n l y  k n o w i n g l y ,  b u t  

v o l u n t a r i l y .  M o r a n  v .  B u r b i n e ,  4 7 5  U . S .  4 1 2 ,  I 0 6  S . C t .  1 1 3 5 ,  

1 1 4 1 ,  89 L .Ed .2d  41C ( 1 9 6 6 )  T h i s  means t h a t  t h e  p o l i c e  may n o t  

o b t a i n  a c o n f e s s i o n  by c o e r c i o n  a n d  may n o t  u t i l i z e  t e c h n i q u e s  

c a l c u l a t e d  t o  e x e r t  i m p r o p e r  i n f l u e n c e .  Thomas v .  S t a t e ,  4 5 6  

S o . 2 d  4 5 4 ,  458  ( F l a .  1 9 8 4 ) ;  Brewer v .  S t a t e ,  386 S o . 2 d  2 3 2  ( F l a .  

1 9 6 0 ) .  Due p r o c e s s  f o r b i d s  n o t  o n l y  p h y s i c a l  c o e r c i o n  b u t  

p s y c h o l o g i c a l  p e r s u a s i o n .  Colorado  v .  C o n n e l l y ,  4'79 U.S. 157,  107 

S.Ct. 515, 93  L .Ed .2d  4'73 (19516). When i n t e r r o g a t o r s  t u r n  t o  

more s u b t l e  forms of p e r s u a s i o n ,  t h e  d e f e n d a n t ' s  m e n t a l  c o n d i t i o n  
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more s u b t l e  forms of p e r s u a s i o n ,  t h e  d e f e n d a n t ' s  m e n t a l  c o n d i t i o n  

i s  more s i g n i f i c a n t .  - I d .  ( c i t a t i o n  o m i t t e d ) .  I n  t h i s  case ,  Henry  

was p a r t i c u l a r l y  s u s c e p t i b l e  t o  t h e  c o e r c i o n  u s e d  by D e t e c t i v e  

W i l b e r  b e c a u s e  of h i s  m e n t a l  a n d  p h y s i c a l  C o n d i t i o n .  S e e  Brewer 

v .  Williams, 430 U.S. 387, 9 7  S.Ct. 1 2 3 2 ,  51 L.Ed.2d  424  ( 1 9 7 7 )  

( " C h r i s t i a n  B u r i a l  S p e e c h "  p e r s u a d e d  d e f e n d a n t  t o  t e l l  o f f i c e r s  

where  t h e  v i c t i m C s  b o d y  was l o c a t e d  b y  t a k i n g  a d v a n t a g e  o f  

d e f e n d a n t ' s  r e l i g i o u s  b e l i e f s ) .  

P r o m i s e s ,  l i k e  t h r e a t s ,  r e n d e r  a c o n f e s s i o n  i n v o l u n -  

t a r y .  - See e . g . ,  H a y n e s  v .  W a s h i n g t o n ,  3'73 U.S. 5 0 3 ,  8 3  S . C t .  

1336, 10  L .Ed .2d  513 ( 1 9 6 3 )  ( o f f i c e r  t o l d  d e f e n d a n t  t h a t  v i c t i m  

n o t  i n c l i n e d  t o  p r o s e c u t e  i f  p r o p e r t y  r e t u r n e d ) ;  Lawton v .  S t a t e ,  

1 5 2  F l a .  621,  13 S o . 2 d  211 ( F l a .  1 9 4 3 )  ( d e f e n d a n t  b e l i e v e d  t h a t  

h e  w o u l d  n o t  be p r o s e c u t e d  i f  h e  c o n f e s s e d ) ;  Hawthorne  v .  S t a t e ,  

377 S o . 2 d  780 ( F l a .  1st D C A  1 9 7 9 )  ( i m p l i e d  p r o m i s e  t o  h e l p  d e -  

f e n d a n t  g e t  b o n d  s o  s h e  c o u l d  c a r e  f o r  h e r  c h i l d r e n  w h o  were 

b e i n g  i n t e r r o g a t e d  a t  s h e r i f f ' s  d e p a r t m e n t ) .  A l t h o u g h  W i l b e r  

made no  e x p l i c i t  p r o m i s e s ,  h e  r e p e a t e d l y  t o l d  Henry  t h a t  t h e  o n l y  

t h i n g  t h e y  were i n t e r e s t e d  i n  was f i n d i n g  che c h i l d .  W i l b e r ' s  

0 

e m p h a s i s  on t h e  c h i l d ' s  w h e r e a b o u t s  i m p l i e d  t h a t  t h e  s t a b b i n g  of 

h i s  w i f e  was of l i t t l e  i m p o r t a n c e .  B e c a u s e  Henry  s t a b b e d  h e r  

o n l y  a f t e r  s h e  p u l l e d  a k n i f e ,  i t  i s  q u i t e  p o s s i b l e  t h a t  h e  

t h o u g h t  t h e  o f f i c e r s  a s sumed  t h e  k i l l i n g  was i n  s e l f - d e f e n s e  a n d ,  

t h e r e f o r e ,  h e  h a d  n o t h i n g  t o  f e a r .  

I n  h i s  d i s t r a u g h t  m e n t a l  c o n d i t i o n ,  H e n r y  may h a v e  

b e l i e v e d  t h a t  i f  h e  t o l d  t h e  o f f i c e r s  where t o  f i n d  E u g e n e  

C h r i s t i a n ,  h e  w o u l d  be f r e e d .  B e c a u s e  o f  h i s  b o r d e r l i n e  i n t e l l i -  

g e n c e  l e v e l ,  h e  was e s p e c i a l l y  l i k e l y  t o  be t a k e n  i n  by c o e r c i v e  0 



t a c t i c s .  H i s  a d m i s s i o n s  were n o t  t h e  p r o d u c t  o f  f r e e  w i l l  b u t  

Mere i n d u c e d  by p s y c h o l o g i c a l  c o e r c i o n .  T h e r e f o r e ,  t he  t r i a l  

c o u r t  e r r e d  i n  f a i l i n g  t o  s u p p r e s s  t h e m .  0 
(D) H e n r y ' s  s t a t e m e n t s  were i n d u c e d  a n d /  
o r  c o e r c e d  a f t e r  h e  s a i d  h e  w i s h e d  c o  
e x e r c i s e  h i s  r i g n t  t o  r e m a i n  s i l e n t .  

A f t e r  t h e  d e t e c t i v e s  a n d  H e n r y  h a d  a r r i v e d  a t  t h e  

s h e r i f f  ' s  d e p a r t m e n t  on the n i g h t  of  H e n r y ' s  a r r e s t ,  D e t e c t i v e  

W i l b e r  l e f t  t h e  i n t e r r o g a t i o n  room t o  make c o f f e e .  ( R .  1094-95)  

O f f i c e r  M c N u l t y  t r i e d  t o  s t a r t  a c o n v e r s a t i o n  w i t h  H e n r y  t o  

e s t a b i i s h  a r a p p o r t .  ( R .  1 0 9 5 )  He t o l d  Henry  t h a t  he  was aware 

t h a t  h e  h a d  s e r v e d  t ime.  Henray r e s p o n d e d  t h a t  h e  d i d n ' t  wan'c t o  

t a l k  t o  h i m  a n y m o r e ,  a d d i n g  t h a t  " b e s i d e s ,  you  h a v e n ' t  r e a d  me 

a n y t h i n g . "  ( R .  1 0 9 6 )  McNulty t o l d  h i m  he  was m i s t a k e n ,  t h a t  h e  

had  h e a r d  D e t e c t i v e  W i l b e r  read h i m  h i s  M i r a n d a  r i g h t s  a t  t h e  

T w i l i g h t  M o t e l .  A t  t h a t  p o i n t ,  W i l b e r  r e t u r n e d  a n d  McNulty l e f t  

w i t h o u t  t e l l i n g  W i l b e r  what  Henry  s a i d .  ( R .  1 0 9 6 ,  1 1 2 1 )  McNulty 

d i d  n o t  t h i n k  Henry  was e x e r c i s i n g  his M i r a n d a  r i g h t s .  ( R .  1121  ).  

A c c o r d i n g  t o  t h e  b r i g h t  l i n e  r u l e  e s t a b l i s h e d  b y  

Edwards  v .  A r i z o n a ,  451 U.S. 471,  484, 101 S.Ct. 3128,  69  L . E d . 2 d  

9 5 4  ( 1 9 8 l ) ,  "when a n  a c c u s e d  h a s  i n v o k e d  h i s  r i g h t  t o  h a v e  

c o u n s e l  p r e s e n t  d u r i n g  c u s t o d i a l  i n t e r r o g a t i o n ,  a v a l i d  w a i v e r  of 

t h a t  r i g h t  c a n n o t  be  e s t a b l i s h e d  by s h o w i n g  o n l y  t h a t  he  r e s p o n d -  

e d  t o  f u r t h e r  p o l i c e - i n i t i a t e d  c u s t o d i a l  i n t e r r o g a t i o n  e v e n  i f '  h e  

has b e e n  a d v i s e d  of h i s  r i g h t s . I '  I f  t h e  d e s i r e  f o r  c o u n s e l  i s  

e q u i v o c a l ,  t h e n  t h e  i n v e s t i g a t i n g  o f f i c i a l  may l l c o n t i n u e  q u e s -  

t i o n i n g  f o r  t h e  s o l e  p u r p o s e  o f  c l a r i f y i n g  t h e  e q u i v o c a l  - 

~ r e q u e s t . "  Long v .  S t a t e ,  517 S o . 2 d  6 6 4 ,  66'7 (Fla. 1 9 8 7 ) .  T h e  
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i s s u e  i s  n o t  w h e t h e r  t h e  d e f e n d a n t  a c t u a l l y  r e q u e s t s  c o u n s e l  b u t  

w h e t h e r  he d e s i r e s  c o u n s e l .  Cannady v .  S t a t e ,  42'7 So.2d 723, 728 

0 ( F l a .  1 9 8 3 ) .  B e c a u s e  H e n r y ' s  r e s p o n s e  when McNul ty  a t t e m p t e d  t o  

t a l k  t o  h i m  was e q u i v o c a l ,  McNulty s h o u l d  h a v e  s o u g h t  t o  c l a r i f y  

H e n r y ' s  mean ing  by  i n q u i r i n g  w h e t h e r  he w a n t e d  a l a w y e r .  I n -  

s t e a d  h e  l e f t  t h e  room w i t h o u t  t e l l i n g  W i l b e r  a b o u t  t h e  i n c i d e n t .  

Ln L o n g ,  t h e  d e f e n d a n t  s a i d  t o  t h e  d e t e c t i v e ,  ' ?The  

c o m p l e x i o n  of' t h i n g s  h a v e  s u r e  c h a n g e d  s i n c e  you  came b a c k  i n t o  

t h e  room. I t h i n k  I m i g h t  n e e d  a n  a t t o r n e y . "  The o f f i c e r s  

i g n o r e d  the comment a n d  c o n t i n u e d  t h e  i n t e r r o g a t i o n .  517 S o . 2 d  

a t  666. T h i s  C o u r t  r e v e r s e d  b e c a u s e  t h e  s t a t e m e n t  was e q u i v o c a l  

a n d  p u t  t h e  o f f i c e r s  on n o t i c e  t h a t  t h e  o n l y  p e r m i s s i b l z  f u r t h e r  

i n q u i r y  wou ld  b e  to c l a r i f y  L o n g ' s  r e q u e s t .  517 S o . 2 d  a t  667.  

I n  K y s e r  -- v .  S t a t e ,  533 S o . 2 d  285 ( F l a . .  1968) )  t h e  de -  

f e n d a n t  a sked  t h e  o f f i c e r ,  when q u e s t i o n e d  a b o u t  a m u r d e r ,  i f  

t h e y  c o u l d  t a l k  a b o u t  s o m e t h i n g  e l s e ,  a d d i n g  t h a t ,  "I t h i n k  1 

want  t o  t a l k  to a l a w y e r  b e f o r e  I t a l k  a b o u t  t h a t  a n d  1 h o p e  you  

@ 

u n d e r s t a n d  t n a t . "  The o f f i c e r  l e f t  t h e  room a n d  a n o t h e r  o f f i c e r  

e n t e r e d  w i t h o u t  s p e a k i n g  t o  t h e  d e p a r t i n g  o f f i c e r .  T h e  s e c o n d  

o f f i c e r  p r o c e e d e d  t o  q u e s t i o n  K y s e r  a b o u t  t h e  s h o o t i n g  f o r  

s e v e r a l  h o u r s ,  e v e n  a f t e r  t h e  f i r s t  o f f i c e r  r e t u r n e d .  Af te r  b e i n g  

t r a n s p o r t e d  t o  F l o r i d a ,  K y s e r  was q u e s t i o n e d  by s t i l l  a n o t h e r  

o f f i c e r  who was n o t  i n f o r m e d  a b o u t  t h e  p r i o r  r e q u e s t  f o r  c o u n s e l .  

B e c a u s e  t h e r e  was no e v i d e n c e  t h a t  K y s e r  i n i t i a t e d  t h e  c o n v e r s a -  

t i o n  a f t e r  r e q u e s t i n g  c o u n s e l ,  t h i s  C o u r t  h e l d  t h a t  s u p p r e s s i o n  

s h o u l d  h a v e  been  g r a n t e d .  533 S o . 2 d  a t  286 .  

S i m i l a r l y ,  i n  Belcher v .  S t a t e ,  520  S o . 2 d  3 0 3  ( F l a .  3d 0 



DCA 1 9 8 8 ) ,  t h e  o f f i c e r s  d i d  n o t  c o m m u n i c a t e  t h e  d e f e n d a n t ' s  

r e q u e s t .  D e f e n d a n t  B e l c h e r ,  a f t e r  d e n y i n g  t h e  m u r d e r s  f o r  n e a r l y  

f o u r  h o u r s ,  s a i d  t o  t h e  o f f i c e r ,  d o n ' t  w a n t  t o  t a l k  t o  you  a n y  

more.!' The o f f i c e r  s t o p p e d  t h e  q u e s t i o n i n g  a n d  l e f t  t h e  room. 

He c a l l e d  a n o t h e r  o f f i c e r ,  h o w e v e r ,  a n d  i n f o r m e d  h i m  

t h a t  Belcher n o  l o n g e r  w a n t e d  t o  t a l k  t o  h im.  T h e  o t h e r  o f f i c e r  

a r r ived  a b o u t  a n  h o u r  l a t e r  a n d  t o l d  Belcher  h e  w a n t e d  t o  h e a r  

nis s i d e  o f  t h e  s t o r y .  After t h i n k i n g  a b o u t  i t  f o r  f i v e  m i n u t e s ,  

Be lche r  c o n f e s s e d .  

As d i d  McNulty i n  t h e  case a t  h a n d ,  t h e  f i r s t  o f f i c e r  

i n  Belcher t e s t i f i e d  t h a t  he  t h o u g h t  Belcher mean t  o n l y  t h a t  h e  

no  l o n g e r  w a n t e d  t o  t a l k  t o  h i m  a n d  d i d  n o t  i n t e n d  h i s  s t a t e m e n t  

t o  a p p l y  t o  o t h e r  p o l i c e  o f f i c e r s .  HE: n e v e r  a s k e d  Belcher  t o  

c l a r i f y  h i s  s t a t e m e n t ,  h o w e v e r .  T h e  a p p e l l a t e  c o u r t  a f f i r m e d  t h e  

s u p p r e s s i o n  o f  B e l c h e r  ' s  c o n f e s s i o n  b e c a u s e  h i s  r i g h t  t o  termi-  

n a t e  q u e s t i o n i n g  was n o t  s c r u p u l o u s l y  h o n o r e d .  See M i c h i g a n  - v .  

M o s l e y ,  423 U.S. 96 ,  104,  96  S . C t .  321,  326,  46 L.Ed.2d  313,  321 

( 1 9 7 5 )  ( a d m i s s i b i l i t y  of s t a t e m e n t s  o b t a i n e d  a f t e r  s u s p e c t  has 

cut, o f f  q u e s t i o n i n g  d e p e n d s  on  w h e t h e r  t h e  s u s p e c t ' s  " r i g h t  t o  

c u t  o f f  q u e s t i o n i n g "  was n s c r u p u l o u s l y  h o n o r e d "  1 .  

A s  d i d  t h e  o f f i c e r s  i n  B e l c h e r  a n d  K y s e r ,  D e t e c t i v e  

McNulty l e f t  t h e  room w i t h o u t  r e p o r t i n g  Henry  '3 e q u i v o c a l  s t a t e -  

ment  t o  D e t e c t i v e  W i l b e r .  Henry  s h o u l d  h a v e  b e e n  q u e s t i o n e d  no  

f u r t h e r  u n t i l  h i s  e q u i v o c a l  r e q u e s t  was c l a r i f i e d .  T h e  de t ec -  

t i v e s  f a i l e d  t o  a s k  Henry  i f  h e  w a n t e d  t o  t e r m i n a t e  t h e  i n t e r -  

r o g a t i o n  o r  i f  he w a n t e d  a l a w y e r .  T h e  f a c t  t h a t  W i l b e r  a g a i n  

read Henry  h i s  r i g h t s  before  c o n t i n u i n g  q u e s t i o n i n g  does  n o t  c u r e  

t h e  p r o b l e m .  On ly  i f  Henry  h a d  r e o p e n e d  t h e  c o n v e r s a t i o n  wou ld  
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t h e  o f f i c e r s  n a v e  been  j u s t i f i e d  i n  c o n t i n u i n g  t h e i r  q u e s t i o n i n g .  

The  case of Drake v .  S t a t e ,  441 S o . 2 d  1079 ( F l a .  1 9 8 3 1 ,  

i s  a l s o  i n s t r u c t i v e  i n  t h e  case a t  h a n d .  Drake  was a p p r o a c h e d  a t  

h i s  work s i t e  a n d  t a k e n  t o  t h e  s h e r i f f ' s  d e p a r t m e n t .  A l t h o u g h  h e  0 
was n o t  u n d e r  a r r e s t ,  h e  was i n f o r m e d  t h a t  h e  was a s u s p e c t  i n  a 

m u r d e r  case.  D u r i n g  t h e  s u b s e q u e n t  i n t e r r o g a t i o n ,  he  a t  f i r s t  

d e n i e d  a n y  k n o w l e d g e  o f  t h e  crime, a s  d i d  J o h n  H e n r y .  When c o n -  

f r o n t e d  w i t h  t h e  f a c t  t h a t  h e  had  b e e n  s e e n  l e a v i n g  t h e  b a r  w i t h  

t h e  v i c t i m ,  h o w e v e r ,  h e  s a i d  t h e y  l e f t  t o  smoke m a r i j u a n a .  A t  

t h i s  p o i n t  he r e q u e s t e d  a l a w y e r .  The o f f i c e r s  t r i e d  t o  c a l l  

Drake ' s  l a w y e r  b u t  were u n a b l e  t o  reach h i m .  They  t h e n  c o n v i n c e d  

Drake t o  r e p e a t  w h a t  h e  had  a l r e a d y  t o l d  them on t a p e ,  b u t  d i d  

n o t  s t o p  t h e  q u e s t i o n i n g  t h e r e .  4 4 1  d o . 2 d  a t  1080 .  

Drake d i d  n o t  r e q u e s t  a l a w y e r  u n t i l  h e  d i d  n o t  l i k e  

t h e  t u r n  t h e  i n t e r r o g a t i o n  was t a k i n g .  I d .  T h i s  C o u r t  h e l d  t h a t  

o n c e  Drake had  e x p r e s s e d  h i s  d e s i r e  t o  h a v e  c o u n s e l ,  t h e  o n l y  

p e r m i s s i b l e  a d d i t i o n a l  i n q u i r y  wou ld  be t o  c l a r i f y  a n  e q u i v o c a l  

r e q u e s t .  - I d .  ( c i t i n g  Nash v .  E s t e l l e ,  5 9 7  F . 2 d  513 ( 5 t h  C i r . ) ,  

c e r t .  d e n i e d ,  444  U.S. 981  ( 1 9 7 9 ) ) .  I n  o u r  case ,  h a d  McNulty 

a t t e m p t e d  t o  c l a r i f y  w h a t  J o h n  Henry  mean t  a n d  o f f e r e d  t o  p r o v i d e  

a l a w y e r ,  Henry  m i g h t  h a v e  agreed t h a t  i n d e e d  h e  d i d  wan t  o n e .  

- 

T h e  e r r o r  was o b v i o u s l y  h a r m f u l .  T h e  o n l y  d i r e c t  

e v i d e n c e  c o n c e r n i n g  t h e  d e t a i l s  of t h e  s t a b b i n g  o f  S u z a n n e  Henry  

was p r o v i d e d  by t h e  A p p e l l a n t ' s  a d m i s s i o n s .  B e c a u s e  t h e  c o u r t  

s h o u l d  h a v e  g r a n t e d  t h e  A p p e l l a n t ' s  m o t i o n  t o  s u p p r e s s  h i s  a d m i s -  

s i o n s ,  t h e  case mus t  be  r e v e r s e d  a n d  r emanded  f o r  a new t r i a l .  
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ISSUE V 

THE T R I A L  COURT E R R E D  BY FAILING TO 

Q U I R E D  I N Q U I R Y  WHEN THE APPELLANT 

COUNSEL BE R E M O V E D  A N D  REPLACED. 

C O N D U C T  T H E  CONSTITUTIONALLY R E -  

REQUESTED THAT H1S COURT-APPOINTED 

A r t i c l e  1, s e c t i o n  1 6 ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n  

g u a r a n t e e s  d e f e n d a n t s  i n  c r i m i n a l  p r o s e c u t i o n s  t h e  r i g h t  " t o  be  

h e a r d  i n  p e r s o n ,  by c o u n s e l  o r  b o t h . r v  T h e  f e d e r a l  c o n s t i t u t i o n  

p r o v i d e s  t h e  same r i g h t .  F a r e t t a  v .  C a l i f o r n i a ,  422  U.S. 8 0 6 ,  95 

S . C t .  2 5 2 5 ,  A v i o l a t i o n  o f  t h e  r i g h t  t o  

p r o c e e d  p r o  s e  i s  i n h e r e n t l y  p r e j u d i c i a l .  McKaskle - v .  W i g g i n s ,  

4 6 5  U.S. 166,  104  S . C t .  9 4 4 ,  79 L.Ed .2d  122 ( 1 9 G 4 ) .  T h e  r i g h t  

i s  e i t h e r  r e s p e c t e d  o r  d e n i z d ;  i t s  d e p r i v a t i o n  c a n n o t  b e  harm-  

l e s s . "  

4 5  L .Ed .2d  562  ( 1 9 7 5 ) .  

465  U.S. a t  177  n . 8 ,  79 L .Ed .2d  a t  133, n . 8 .  

D u r i n g  t h e  p e n a l t y  p h a s e  of  J o h n  H e n r y ' s  t r i a l ,  a f t e r  

t h e  d e f e n s e  l a y  w i t n e s s e s  h a d  t e s t i f i e d ,  J o h n  H e n r y  t o l d  t h e  

j u d g e  t h a t  h e  was n o t  b e i n g  p r o p e r l y  r e p r e s e n t e d .  He a s k e d  t h e  

c o u r t  t o  r e m o v e  Plr. F o c h t  a n d  t o  f l r e c o m m e n d f l  a n o t h e r  l a w y e r .  

H e n r y ' s  a c t u a l  r e q u e s t  was as f o l l o w s :  

M H .  H E N R Y :  Good m o r n i n g .  Yeah, 1 would  l i k e  
t o  b r i n g  it to t h e  C o u r t ' s  a t t e n t i o n  t h a t  a s  
of t h i s  moment I f e e l  I am n o t  p r o p e r l y  b e i n g  
r e p r e s e n t e d  a n d  I w i s h  t o  a s k  t h e  C o u r t  t o  
remove  Mr. F o c h t  Prom b e i n g  my a t t o r n e y  a n d  I 
w o u l d  l i k e  t o  b e ,  i f  i t ' s  p o s s i b l e ,  to b e  
recommended LO a n o t h e r  a t r ; o r n e y  b e c a u s e  1 f e e l  
t h a t  t h e r e ' s  t h i n g s  t h a t ' s  n o t  b e i n g  b r o u g h t  
t o  t h e  C o u r t ' s  a t t e n t i o n  d o n c e r n i n g  me t h a t  
h e ' s  n o t  b r i n g i n g  u p ,  g o i n g  i n t o  d e t a i l s  c o n -  
c e r n i n g  w i t n e s s e s  i n  my b e h a l f .  Some of t n e  
w i t n e s s e s  h a v e  n o t  b e e n  b r o u g h t  f o r w a r d  t h a t  1: 
f e l t  t h a t  w o u l d  h a v e  came f o r w a r d  i f  i t  h a d  
b z e n  b r o u g h t  t o  t h e i r  a t t e n t i o n .  

A l s o ,  t h e r e ' s  t h i n g s  t h a t  h a v e n ' t  b e e n  
b r o u g h t  up  t ha t  I h a v e  r e q u e s t e d  my a t t o r n e y  
t o  b r i n g  u p  t h a t  h e  h a v e  f a i l e d  t o  b r i n g  u p  
a n d  P f e e l  Chat, a l s o ,  i n  t h i s  c a sey  t h a t  it 



b e i n g  p a r t i a l i t y  shown cowards the  v i c t i m .  

My m a i n  c o n c e r n  i s  t h a t  m y s e l f  a n d  Mi-. 
F o c h t ,  t h e  t h i n g s  t h a t  1 h a v e  r e q u e s t e d  of  h i m  
t o  b r i n g  up  a n d  h e  j u s t  h a v e n ' t .  And I j u s t  
f e e l  l i k e  I'm n o t  b e i n g  p r o p e r l y  r e p r e s e n t e d .  

( R .  873-'74) By " recommend,"  i t  c a n  be i n f e r r e d  t h a t  t h e  Appe l -  

l a n t  meant  " a p p o i n t ,  b e c a u s e  t h e  A p p e l l a n t  was i n d i g e n t .  

T h i s  C o u r t  has h e l d  t h a t  when a d e f e n d a n t  i s  d i s s a t i s -  

f i e d  w i t h  h i s  c o u r t - a p p o i n t e d  c o u n s e l  a n d  s e e k s  t o  h a v e  new 

c o u n s e l  a p p o i n r ; e d ,  t h e  d e f e n d a n t  " [ i l s  p r e s u m e d  t o  be  e x e r c i s i n g  

[his] r i g h t  t o  s e l f - r e p r e s e n t a t i o n .  He s h o u l d  be s o  a d v i s e d  a n d  

t h e  t r i a l  c o u r t  s h o u l d  f o r t h w i t h  p r o c e e d  t o  a F a r e t t a  i n q u i r y . "  

J o n e s  v.  S t a t e ,  449 S o . 2 d  253, 2 5 b  ( F l a . ) ,  c e r t .  d e n i e d ,  469 U.S. 

893,  105  S . C t .  2 6 9 ,  83 L .Ed .2d  205  ( 1 9 8 4 ) ;  see  a l s o  Hardwick  - v .  

S t a t e ,  521 So.2d 1 0 7 1 ,  1074  ( F l a .  1 9 8 8 ) .  A F a r e t t a  i n q u i r y  i s  

p a r t i c u l a r l y  i m p o r t a n t  when t h e  a c c u s e d  i n d i c a t e s  t h a t  h i s  a c t u a l  

d e s i r e  i s  t o  o b t a i n  d i f f e r e n t  c o u r t - a p p o i n t e d  c o u n s e l ,  w h i c h  is  

n o t  h i s  c o n s t i t u t i o n a l  r i g h t .  H a r d w i c k ,  5 2 1  S o . 2 d  a t  1 0 7 4 .  

F a i l u r e  t o  co r iduc t  s u c h  a n  i n q u i r y  i s  r e v e r s i b l e  e r r o r .  Id. 
J u d g e  Ulmervs summary d e n i a l  of H e n r y ' s  r e q u e s t  was 

a l s o  r e v e r s i b l e  e r r o r '  b e c a u s e  t h e  c o u r t  f a i l e d  t o  d e t e r m i n e  

w h e t h e r  H e n r y  h a d  a n y  b a s i s  f o r  h i s  c o m p l a i n t s .  See S c u l l  - v .  

S t a t e ,  5 3 3  S o . 2 d  1137  ( F l a .  1 9 8 8 )  ( c o u r t  r e q u i r e d  t o  e x a m i n e  

r e a s o n s  g i v e n  by d e f e n d a n t  t o  s u p p o r t  m o t i o n  t o  d i s c h a r g e  coun-  

s e l ) .  J o h n  Henry  t o l d  t h e  j u d g e  t na t  h i s  c o u r t - a p p o i n t e d  c o u n s e l  

was n o t  b r i n g i n g  c e r t a i n  matters t o  t h e  c o u r t ' s  a t t e n t i o n .  He 

c o m p l a i n e d  t h a t  F o c h t  had  n o t  c a l l e d  w i t n e s s e s  t h a t  w o u l d  h a v e  

t e s t i f i e d  a n d  had  n o t  p r e s e n c e d  matters he r e q u e s t e d .  ( R .  873-74) 

The  j u d g e  d e n i e d  h i s  r e q u e s t  N i t n o u t  i n q u i r y .  He n e v e r  

64  



a t t e m p t e d  t o  d e t e r m i n e  w h e t h e r  Henry  had  good c a u s e  f o r  h i s  com- 

p l a i n t s .  He made n o  i n q u i r y  as t o  w h i c h  w i t n e s s e s  Henry  t h o u g h t  

Mr. F o c h t  s h o u l d  h a v e  c a l l e d  a n d  why. T h i s  was e r r o r .  S c u l l ,  

533 So.2d 1137 ;  Will iams v .  S t a t e ,  532 S o . 2 d  1341 ( F l a .  4 t h  D C A  

1488) .  As d i d  t h e  d e f e n d a n t  i n  Milliams, J o h n  Henry  g a v e  a few 

" r e a s o n s f 1  d u r i n g  h i s  comments t o  t h e  j u d g e ,  b u t  t h e  j u d g e  f a i l e d  

t o  e x a m i n e  h i s  r e a s o n s .  The Nill iams c o u r t  f o u n d  tha t  t h e  fail- 

u r e  t o  i n q u i r e  f u r t h e r  u a s  r e v e r s i b l e  e r r o r .  532 So .2d  a t  1343. 

J u d g e  Ulmer d i d  n o t  a s k  t h e  A p p e l l a n t  w h e t h e r  h i s  

c o m p l a i n t  i n c l u u e d  t h e  g u i l t  p h a s e  of t h e  t r i a l ,  d u r i n g  wh ich  tine 

d e f e n s e  d i d  n o t  p r e s e n t  a case.  He d i d  n o t  a s k  w h e t h e r  Henry  h a d  

w a n t e d  t o  t e s t i f y  o r  t o  p r e s e n t  e v i d e n c e  d u r i n g  g u i l t  p h a s e .  Nor 

d i d  h e  i n q u i r e  w h e t h e r  Henry  w a n t e d  t o  take  O v e r  a n d  r e p r e s e n t  

h i m s e l f  f o r  t h e  r e m a i n d e r  o f  p e n a l t y  p h a s e .  I n s t e a d ,  t h e  j u d g e  

t o l d  Henry  t h a t  Mr. F o c h t  h a d  u s e d  good s t r a t e g y  a n d  h a d  d o n e  a 

commendable  j o b  o f  r e p r e s e n t i n g  n i m .  ( H .  8 7 4 )  

The j u d g e  d i d  n o t  e x p l a i n  t o  Henry  his r i g h t  t o  r e p r e -  

s e n t  h i m s e l f  n o r  d i d  ne c o n d u c t  e v e n  a r u d i m e n t a r y  F a r e t t a  

h e a r i n g .  He d i d  n o t  i n q u i r e  i n t o  H e n r y ' s  m e n t a l  c o n d i t i o n ,  age, 

e d u c a t i o n ,  a n d  e x p e r i e n c e  w i t h  t h e  law, o r  e x p l a i n  t h e  U a n g e r s  of' 

s e l f - r e p r e s e n t a t i o n ,  a s  i s  r e q u i r e d  b y  F a r e t t a .  U n l i k e  t h e  

d e f e n d a n t  i n  S c u l l ,  533 So.2d 1137, H e n r y ' s  c o m p l a i n t s  d i d  n o t  

" d i s s i p a t e . "  He d i d  n o t  l a t e r  a b a n d o n  them by s t a t i n g  t h a t  h e  

was happy  w i t h  h i s  r e p r e s e n t a t i o n .  T h u s ,  t h e  e r r o r  i n  t h i s  case 

was n o t  harmless. T h e  t r i a l  c o u r t ' s  d e n i a l  o f  H e n r y ' s  r e q u e s t  

f o r  new c o u n s e l ,  w i t h o u t  i n q u i r y ,  was r e v e r s i b l e  e r r o r  of' c o n s t i -  

t u t i o n a l  d i m e n s i o n .  F a r e t t a ,  4 2 2  U.S. 8 0 6 ,  9 5  S . C t .  2 5 2 5 ,  4 5  

L .Ed .2d  5 6 2 ;  Hardwick, 521 S o . 2 d  10'71. 

- 
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ISSUE VI 

'THE T R I A L  COURT ERRED BY I N S T H U C T l M G  
THE JURY TO C O N S I D E R  A N D  BY FINDING 
T H A T  THE H O M i C I D E  WAS COMMITTED IN A 
C O L D ,  C A L C U L A T E D  A N D  PREMEDITATED 

LEGAL JUSTIFICATION. 
M A N N E R  WITHOUT PRETENSE OF MORAL O R  

Over  d e f e n s e  o b j e c t i o n ,  t h e  L r i a l  c o u r t  i n s t r u c t e d  t h e  

j u r o r s  t h a t  t h e y  c o u l d  c o n s i d e r  t h e  f a c t o r  t h a t  t h e  homic ide  was 

c o m m i t t e d  i n  a c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  manner  w i t h o u t  

p r e t e n s e  of l e g a l  o r  moral j u s t i f i c a t i o n .  ( R .  8 6 7 ,  9 9 0 )  I n  h i s  

w r i t t e n  f i n d i n g s  i n  s u p p o r t  o f  h i s  i m p o s i t i o n  of t h e  d e a t h  p e n a l -  

t y ,  t h e  t r i a l  j u d g e  f o u n d  t h i s  s t a t u t o r y  a g g r a v a t i n g  f a c t o r .  ( R .  

1410)  In s o  f i n d i n g ,  h e  s t a t e d ,  i n  r e l e v a n t  p a r t ,  t h a t :  

B a s e d  u p o n  e v i d e n c e  i n t r o d u c e d  d u r i n g  t h e  
c o u r s e  o f  t r i a l ,  t h e  C o u r t  f i n d s  t h a t  t h i s  
h e i g h t e n e d  f o r m  o f  p r e m e d i t a t i o n  r e q u i r e d  t o  
c o n s t i t u t e  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  e x i s t s .  
T h e  t e s t i m o n y  of' t h e  Medical  E x a m i n e r  a n d  t h e  
p h o t o g r a p h s  i n t r o d u c e d  d u r i n g  t h e  c o u r s e  of  t h e  
t r i a l  a n d  t h e  t e s t i m o n y  of B o n n i e  C a n g r o  regard-  
i n g  a f i g h t  b e t w e e n  t h e  D e f e n d a n t  a n d  S u z a n n e  
Henry  w h i c h  s h e  h a d  p r e v i o u s l y  w i t n e s s e d ,  e s t a b -  
l i s h  t h a t  t h e  D e f e n d a n t  i n  o r d e r  t o  k i l l  S u z a n n e  
H e n r y ,  p i n n e d  t h e  v i c t i m ' s  arms t o  t h e  f l o o r  
w i t h  h i s  k n e e s  s o  t h a t  s h e  w o u l d  b e  u n a b l e  t o  
f i g h t ,  c o n t r o l l e d  h e r  h e a d  w i t h  h i s  h a n d  s o  t h a t  
h e  w o u l d  b e  a b l e  t o  more a c c u r a t e l y  p l a c e  h i s  
wounds a n d  w h i l e  i n  t h i s  p o s i t i o n  of c o n t r o l ,  
f e r o c i o u s l y  k i l l e d  S u z a n n e  H e n r y .  I t  s h o u l d  b e  
p a r e n t h e t i c a l l y  n o t e d  t h a t  t h e r e  i s  some e v i -  
d e n c e  t o  s u p p o r t  t h e  p r o p o s i t i o n  t h a t  u p o n  
i n f l i c t i n g  t h e  numerous  s t a b  wounds a n d  a f t e r  
c o v e r i n g  t h e  b o d y  o f  S u z a n n e  H e n r y ,  t h a t  t h e  
D e f e n d a n t  s a t  i n  t h e  same r o o m  a n d  smoked a 
c i g a r e t t e .  A s  f u r t h e r  e v i d e n c e  o f  t h e  " c o l d f t  
n a t u r e  o f  t h e  offense, t h e  e v i d e n c e  i n d i c a t e s  
t h a t  t h e  m i n o r  s o n  of t h e  v i c t i m  was s o  n e a r  t o  
t h e  l o c a t i o n  of t h e  v i c t i m  when t h e  wounds were 
i n f l i c t e d ,  t h a t  h e  a t  l e a s t  iieara c h e  a t t a c k  a n d  
i t  i s  a b u n d a n t l y  c l e a r  t h a t  t h e  D e f e n d a n t  was 
aware of t h e  p r e s e n c e  o f  t h i s  c h i l d  a t  t h e  time 
he  was k i l i i n g  t h e  c h i l d ' s  m o t h e r .  

( R .  1 4 1 1 )  a 
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The j u d g e  made ' three f a c t u a l  c o n c l u s i o n s  i n  h i s  o r d e r ,  

none  of w h i c h  were e s t a b l i s h e d  by t h e  e v i d e n c e .  C e r t a i n l y ,  a 

f a c t  r e l i e d  on  t o  e s t a b l i s h  ;In a g g r a v a t i n g  f a c t o r  c a n n o t  b e  b a s e d  

on  s p e c u l a t i o n  when a g g r a v a t i n g  f a c t o r s  a r e  r e q u i r e d  t o  b e  e s t a b -  

l i s n e d  beyond  a r e a s o n a b l e  d o u b t .  See Harmon v .  S t a t e ,  527 So.2d 

182, 188 ( F l a .  1 9 8 8 ) ;  Peavy  v .  S t a t e ,  442  S o . 2 d  200 ( F l a .  1983) .  

A l t h o u g h  t h e  p r o s e c u t o r  s p e c u l a t e d  t h a t  Henry  s a t  on  

h i s  w i f e  w i t h  h i s  k n e e s  on h e r  s h o u l d e r s ,  ( R .  7253-301, t h i s  was 

o n l y  a h y p o t h e s i s .  T h e r e  i s  no  e v i d e n c e  w h i c h  p r o v e s  t h a t  Henry  

s a t  on  h i s  wife w h i l e  s t a b b i n g  h e r .  The s t a b  wounds a n d  t e s t i -  

0 

mony f r o m  S u z a n n e ' s  s i s t e r  t h a t  ne s a t  o n  h e r  d u r i n g  a p r i o r  

f i g h t  i n d i c a t e  t h a t  t h i s  is  o n e  p o s s i b l e  t h e o r y .  S u z a n n e ' s  own 

s is ters  t e s t i f i e d  t h a t  she was a f i g h t e r ,  n o t  a f r a i d  t o  f i g h t  

b a c k ,  a n d  t h a t  s h e  h a d  t h r e a t e n e d  J o h n  H e n r y  a n d  o t h e r s  w i t h  

k n i v e s  a n d  g u n s .  (H. 501-10)  Even 'if Henry  d i d  s i t  on h e r ,  i t  

may wel l  h a v e  b e e n  t o  p r e v e n t  h e r  f rom r e g a i n i n g  t h e  k n i f e  a n d  

s t a b b i n g  h i m  w i t h  i t .  T h u s ,  t h e  j u d g e  e r r e d  i n  f i n d i n g  t h i s  f a c t  

e s t a b l i s h e d  beyond  a r e a s o n a b l e  d o u b t .  

The j u d g e  a l s o  a d o p t e d  t h e  p r o s e c u t o r ' s  s u g g e s t i o n  t h a t  

Henry  smoked a c i g a r e t t e  a n d  w a t c h e d  h i s  w i f e  d i e .  ( R .  695 ,  1 4 1 1 )  

T h i s  t o o  i s  r a n k  s p e c u l a t i o n .  l 9  E v e n  i f  t r u e ,  i t  w o u l d  n o t  

p r o v e  Henry  p r e m e d i t a t e d  t h e  m u r d e r  b u t ,  r a t h e r ,  t h a t  h e  p o s t -  

m e d i t a t e d  i t .  T h e  j u d g e  e r r ed  by r e l y i n g  on  s u c h  u n s u p p o r t e d  

s p e c u l a t i o n  i n  f i n d i n g  t h i s  a g g r a v a t i n g  f a c t o r .  

l 9  A l t h o u g h  a c i g a r e t t e  b u t t  was f o u n d  i n  a n  a s h t r a y  
on t h e  r u g  c o v e r i n g  S u z a n n e  H e n r y ' s  body ( R .  6 0 6 - 0 7 ) ,  t h e r e  was 
n o  e v i d e n c e  t h a t  Henry  smoked t h e  c i g a r e t t e  a f t e r  k i l l i n g  h e r .  0 
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The j u d g e  a l s o  e r r e d  i n  s p e c u l a t i n g  t h a t  t h a t  t h e  c h i l d  

was s o  c l o s e  t h a t  h e  a t  l e a s t  h e a r d  t h e  a t t a c k .  J o h n  Henry  t o l d  

D e t e c t i v e  W i l b e r  t h a t  Eugene  was i n  t h e  bedroom w a t c h i n g  t e l e -  

v i s i o n  a n d  saw n o t h i n g .  I f  h e  h a d  t h e  d o o r  s h u t ,  h e  may h a v e  
0 

h e a r d  l i t t l e  o r  n o t h i n g .  Even i f  h e  h e a r d  t h e  a r g u m e n t ,  t h e r e  i s  

n o  r e a s o n  h e  w o u l d  have known i t  was a s t a b b i n g .  He was u s e d  t o  

s c r e a m i n g  b e c a u s e  t h e  e v i d e n c e  showed t h a t  t h e r e  were a l o t  o f  

a l t e r c a t i o n s ,  i n c l u d i n g  t h r e a t s  w i t h  k n i v e s  a n d  w e a p o n s ,  a r o u n d  

t h e  h o u s e .  P e r h a p s  h e  t u n e d  t h e m  o u t .  The  f a c t  t h a t  he was 

c l o s e  e n o u g h  t o  h e a r  d o e s  n o t  e s t a b l i s h  t h a t  h e  d i d  h e a r  t h e  

s t a b b i n g ;  e v e n  i f  i t  was p r o b a b l e ,  i t  w a s n P t  p r o v s n .  

T h e  t r i a l  c o u r t ' s  i n s t r u c t i o n  on  t h e  r l co ld ,  c a l c u l a t e d  

a n d  p r e m e d i t a t e d "  a g g r a v a t i n g  f a c t o r  i n v i t e d  t h e  j u r y  t o  s p e c u -  

l a t e  a b o u t  w h a t  h a p p e n e d .  S p e c u l a t i o n  r e g a r d i n g  a d e f e n d a n t ' s  

u n p r o v e n  m o t i v e s  c a n n o t  s u p p o r t  t h e  "co ld ,  c a l c u l a t e d  a n d  p r e -  

m e d i t a t e d "  a g g r a v a t i n g  f a c t o r .  Thompson v .  S t a t e ,  456 So.2d 444 

(Fla. 1 9 8 4 ) .  I n  Thompson,  t h i s  C o u r t  d e c l i n e d  t o  s p e c u l a t e  a b o u t  

p o s s i b l e  r e a s o n s  f o r  t h e  h o l d - u p  k i l l i n g .  The Thompson c o u r t  

0 

s t a t e d  t h a t :  

No e v i d e n c e  was p r o d u c e d  t o  s e t  t h e  m u r d e r  
a p a r t  f r o m  t h e  u s u a l  h o l d - u p  m u r d e r  i n  w h i c h  
t h e  a s s a i l a n t  becomes f r i g h t e n e d  o r  f o r  r e a s o n s  
u n k n o w n  s h o o t s  t h e  v i c t i m  e i t h e r  b e f o r e  o r  
d u r i n g  a n  a t t e m p t  t o  make g o o d  his e s c a p e .  
None  o f  t h e  n u m e r o u s  w i t n e s s e s  t e s t i f i e d  o r  
e v e n  s u g g e s t e d  t h a t  t h e  d i s c u s s i o n s  t h e y  h e l d  
w i t h  t h e  a p p e l l a n t  c o n c e r n i n g  t h e  r o b b e r y  c o n -  
t e m p l a t e d  t h e  m u r d e r  of t h e  s t a t i o n  a t t e n d a n t .  

456 S o . 2 d  a t  446. 

T h i s  C o u r t  has u n i f o r m l y  h e l d  t h a t  ?i f i n d i n g  o f  t h e  

" c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d f f  a g g r a v a t i n g  f a c t o r  r e q u i r e s  
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t h a t  t h e  S t a t e  p r o v e  beyond a r e a s o n a b l e  d o u b t ,  a v t h e i g h t e n e d l l  

p r e m e d i t a t i o n  s u b s t a n t i a l l y  g r e a t e r  t h a n  t h a t  n e c e s s a r y  t o  s u s -  

t a i n  a c o n v i c t i o n  f o r  p r e m e d i t a t e d  m u r d e r .  Compare P r e s t o n  - v.  

S t a t e ,  444  S o . 2 d  939  (Fla. 1 9 8 4 )  ( a l t h o u g h  v i c t i m ,  who h a d  w i t -  

n e s s e d  c o n v e n i e n c e  s t o r e  r o b b e r y ,  was marched 500 f e e t  a t  k n i f e  

p o i n t ,  n e a r l y  d e c a p i t a t e d  by f a t a l  s l a s h  across  t h r o a t ,  a n d  s t a b -  

b e d  numerous  t imes,  v v c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d v 1  f a c t o r  

u n s u p p o r t e d )  w i t h  B o l e n d e r  v .  S t a t e ,  422  S o . 2 d  833 ( F l a .  1 9 d 2 ) ,  

c e r t .  d e n i e d ,  461  U.S. 9 3 9 ,  103 5 . C t .  2 1 1 1 ,  7'7 L .Ed .2d  315 ( 1 9 8 3 )  

( f a c t o r  u p h e l d  w h e r e  d e f e n d a n t  h e l d  v i c t i m s  a t  g u n  p o i n t  f o r  

h o u r s ,  mad? them s t r i p ,  a n d  bea t  a n d  t o r t u r e d  t h e m ) .  T h e  " c o l d ,  

c a l c u l a t e d  a n d  p r e m e d i t a t e d f 1  a g g r a v a t i n g  f a c t o r  i s  r e s e r v e d  p r i -  

m a r i l y  f o r  e x e c u t i o n  o r  c o n t r a c t  m u r d e r s  o r  w i t n e s s  e l i m i n a t i o n  

k i l l i n g s .  H a n s b r o u g h  v .  S t a t e ,  509 So.2d 1081 ,  1086  ( F l a .  1987) .  

I n  N i b e r t  - v .  S t a t e ,  508  S o . 2 d  1 ( F l a .  1 9 8 7 ) ,  t h i s  

a C o u r t  a f f i r m e d  t h a t  t h e  " c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d f f  

a g g r a v a t i n g  f a c t o r  r e q u i r e s  co ld -b looded  i n t e n t  t o  k i l l  t h a t  i s  

more c o n t e m p l a t i v e ,  more me thod ica l ,  more c o n t r o l l e d  t h a n  t h a t  

n e c e s s a r y  t o  s u s t a i n  f i r s t - d e g r e e  m u r d e r  c o n v i c t i o n .  The  v i c t i m  

i n  N i b e r t  'was s t a b b e d  s e v e n t e e n  t imes.  N i b e r t  made t h e  v i c t i m  

g e t  on h i s  k n e e s  d u r i n g  t h e  s t a b b i n g .  Some of t h e  wounds were 

d e f e n s i v e .  N e v e r t h e l e s s ,  t h e  c o u r t  f o u n d  t h e  " c o l d ,  c a l c u l a t e d  

a n d  p r e m e d i t a t e d "  a g g r a v a t i n g  f a c t o r  i n a p p l i c a b l e .  

I n  Herzog L S t a t e ,  439  S o . 2 d  1372  ( F l a .  1983) ,  t h e  

d e f e n d a n t  f i r s t  a t t e m p t e d  t o  smother  T;he v i c t i m  w i t h  a p i l l o w .  

When t h i s  f a i l e d ,  t h e  d e f e n d a n t  s t r a n g l e d  t h e  v i c t i m  t o  d e a t h  

w i t h  a t e l e p h o n e  c o r d .  T h e  body was t h e n  c a k e n  t o  a r e m o t e  l o c a -  

t i o n  a n d  d i s p o s e d  of by d r e n c h i n g  i t  w i t h  g a s o l i n e  anc! s e t t i n g  i t  ' 
69 



o n  f i r e .  Even  t h i s  d i d  n o t  e s t a b l i s h  t h e  I 'cold,  c a l c u l a t e d  a n d  

p r e m e d i t a t e d "  a g g r a v a t i n g  f a c t o r .  

I n  Rogers v.  S t a t e ,  511 So.2d 526 ( F l a .  1 9 8 7 )  ( r e c e d i n g  

from H e r r i n g  v .  S t a t e ,  446 S o . 2 d  1 0 4 9 ,  1057 ( F l a . ) ,  c e r t .  d e n i e d ,  

469 U.S. 989, 1 0 5  S . C t .  396, 83 L .Ed .2d  330 ( 1 9 8 4 ) ) ,  t h i s  C o u r t  

c o n c l u d e d  t h a t  g l c a l c u l a t i o n l l  c o n s i s t s  of a c a r e f u l  p l a n  o r  p r e -  

a r r a n g e d  d e s i g n .  U n r e b u t t e d  t e s t i m o n y  showed t h a t  J o h n  Henry  

l o s t  c o n t r o l  a n d  s t a b b e d  his e s t r a n g e d  wife  d u r i n g  a domes t i c  

a l t e r c a t i o n  a f t e r  s h e  p u l l e d  a k n i f e .  There was a b s o l u t e l y  no  

e v i d e n c e  of  a I t p r e a r r a n g e d  d e s i g n .  

A p p e l l a n t  I s  a c t i o n ,  a s  d e s c r i b e d  t o  D e t e c t i v e  W i l b e r ,  

was u n d o u b t e d l y  commit ted i n  t h e  hea t  of  p a s s i o n  a r o u s e d  by t h e  

d o m e s t i c  a l t e r c a t i o n ,  a n d  w o r s e n e d  by H e n r y ' s  p s y c h o t i c  s t a t e  a n d  

r e c e n t  d r u g  a b u s e .  The  v i c t i m  t h r e a t e n e d  t h e  A p p e l l a n t  w i t h  t h e  

k n i f e .  S e e  W i l s o n  L S t a t e ,  4 9 3  S0 .2d  1019 ,  1025 ( F l a .  1 9 8 6 )  

( m u r d e r  r e s u l t i n g  from "heated d o m e s t i c  c o n f r o n t a t i o n s r  was most 

l i k e l y  upon r e f l e c t i o n  of s h o r t  d u r a t i o n  a n d  wou ld  n o t  s u p p o r t  

A s  th is  C o u r t  s t a t e d  i n  G a r r o n  v .  

S t a t e ,  5 2 8  So.2d 353 ( F l a .  1988) ,  f i n d i n g  t h e  C C P  a g g r a v a t i n g  

f a c t o r  i n a p p l i c a b l e  'LO t h e  s h o o t i n g  o f  t h e  d e f e n d a n t ' s  s t e p -  

d a u g h t e r  w h i l e  s h e  was c a l l i n g  che  p o l i c e ,  r l [ t ] h i s  case i n v o l v e s  

a p a s s i o n a t e ,  i n t r a - f a m i l y  q u a r r e l ,  n o t  a n  o r g a n i z e d  crime o r  

u n d e r w o r l d  k i l l i n g .  - I d .  a t  361 .  

CCP a g g r a v a t i n g  f a c t o r  1 .  - 

The S t a t e ' s  p r i m a r y  a r g u m e n t  i n  s u p p o r t  of t h i s  a g g r a -  

v a t i n g  f a c t o r  was t h e  number o f  s t a b  wounds -- t h i r t e e n .  The 

p r o s e c u t o r  a r g u e d  i n  c l o s i n g  t h a t  v l y o u l v e  g o t  t o  i n f e r  p r e m e d i t a -  

 ion f rom t h a t . ' f  ( R .  9 6 4 )  T h e  f a c t  t h a t  S u z a n n e  was s t a b b e d  0 



t h i r t e e n  t imes does n o t  show p r e m e d i t a t i o n  f o r  a f i r s t - d e g r e e  

m u r d e r  c o n v i c t i o n ,  l e t  a l o n e  t h e  I ' h e i g h t e n e d "  p r e m e d i t a t i o n  

n e e d e d  f o r  a f i n d i n g  o f  t h e  f l c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d "  

a g g r a v a t i n g  f a c t o r .  2o  See e.g., N i b e r t ,  508 S0.2d  1 ( a l t h o u g h  

v i c t i m  s t a b b e d  s e v e n t e e n  t i m e ,  e v i d e n c e  f a i l e d  t o  show t h a t  

m u r d e r  was l l c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d " ) .  

The b u r d e n  i s  upon  t h e  S t a t e  t o  p r o v e ,  beyond  a r e a s o n -  

a b l e  d o u b t ,  a f f i r m a t i v e  f a c t s  e s t a b l i s h i n g  t h e  h e i g h t e n e d  d e g r e e  

of p r e m e d i t a t i o n  n e c e s s a r y  t o  s u s t a i n  t h i s  f a c t o r .  Thompson, 456 

S o . 2 d  4 4 4 ,  4 4 6  ( F l a .  1 9 6 4 ) ;  P e a v y ,  4 4 2  So.2d  2 0 0 ,  2 0 2  ( F l a .  

1983) .  T h e  b u r d e n  i s  n o t  on t h e  d e f e n d a n t  t o  p r o v e  t h a t  h e  l o s t  

c o n t r o l ,  a c t ed  i n  p a n i c  o r  u n j u s t i f i a b l e  s e l f - d e f e n s e  o r  f o r  a n y  

o t h e r  unknown r e a s o n .  The S t a t e  p r e s e n t e d  no  e v i d e n c e  t h a t  J o h n  

Henry  c o n t e m p l a t e d  k i l l i n g  S u z a n n e  Nnen h e  w e n t  t o  h e r  h o u s e .  He 

f i r s t  s t o p p e d  a n d  a s k e d  h e r  s i s t e r  where t o  f i n d  S u z a n n e ,  w h i c h  

0 i n d i c a t e d  n o  s u c h  p l a n .  He was u n a r m e d .  A l t h o u g h  p e r h a p s  

S u z a n n e  h a d  a m o t i v e  t o  wan t  t o  k i l l  J o h n  Henry  ( h e  was l i v i n g  

w i t h  a n o t h e r  woman),  h e  h a d  n o  m o t i v e  L O  k i l l  h e r .  

T h e  p r o s e c u t o r  a r g u e d  t h a t  t h e r e  was n o  l e g a l  o r  moral 

j u s t i f i c a t i o n ,  a d v e r s e l y  c o m p a r i n g  t h e  case t o  a mercy  k i l l i n g  o f  

a t e r m i n a l l y  ill a n d  s u f f e r i n g  p a t i e n t .  (H. 96'7) T h i s  a r g u m e n t  

i s  r i d i c u l o u s  a n d  i g n o r e s  F l o r i d a  law. i f  t h e  * ? c o l d ,  c a l c u l a t e d  

J o a n  Wood, medica l  e x a m i n e r ,  f o u n d  s i x  s t a b  wounds 
t o  t h e  r i g h t  s i d e  o f  t h e  n e c k ,  o n e  s t a b  wound t o  t h e  m i d d l e  o f  
t h e  n e c k ,  f o u r  s t a b  wounds 'Lo t h e  l e f t  n e c k ,  o n e  o v e r  t h e  b a c k  of 
t h e  l e f t  jaw a n d  o n e  o v e r  t h e  l e f t  s h o u l d e r .  The wounds t o  t h e  
l e f t  s i d e  o f  t h e  n e c k  were down a n d  t o  t h e  r i g h t ,  a n d  t h o s e  t o  
t h e  r i g h t  s i d e  o f  t h e  n e c k  were down a n d  t o  t h e  l e f t .  The wound 
i n  t h e  m i d d l e  o f  t h e  n e c k  went  n e a r l y  s t r a i g h t  b a c k .  (I?. 688)  
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a n d  p r e m e d i t a t e d "  a g g r a v a t i n g  f a c t o r  a p p l i e d  t o  e v e r y  h o m i c i d e  

t h a t  was n o t  a mercy  K i l l i n g ,  few homic ides  wou ld  e s c a p e  i t .  

I n  C a n n a d y  v .  S t a t e ,  4 2 7  S o . 2 d  7 2 3  ( F l a .  1 9 6 3 )  t h i s  

C o u r t  f o u n d  t h a t  t h e  d e f e n d a n t  h a d  a l l p r e t e n s e l l  of  moral o r  l e g a l  * 
j u s t i f i c a t i o n  b e c a u s e  h e  c o n s i s t e n t l y  s a i d  t h a t  he k i l l e d  t h e  

v i c t i m  o n l y  a f t e r  t h e  v i c t i m  j u m p e d  a t  h i m .  E v e n  t h o u g h  t h e  

a c c u s e d  was t h e  o n l y  s o u r c e  of L h i s  t e s t i m o n y  a n d  t h e  v i c t i m  was 

a q u i e t ,  u n a s s u m i n g  m i n i s t e r ,  t h e r e  was n o  e v i d e n c e  t o  d i s p r o v e  

i t .  - I d .  a t  '130-31. 

S i m i l a r l y ,  i n  Banda  v .  S t a t e ,  13 F.L.W. 451  ( F l a .  J u l y  

1 4 ,  19881,  t h e  c o u r t  n e l d  t h a t  t h e  l l co l a ,  c a l c u l a t e d  a n d  p r e m e d i -  

t a t e d "  a g g r a v a t i n g  f a c t o r  was e r r o n e o u s l y  f o u n d  b e c a u s e  t h e  

e v i d e n c e  s u g g e s t e d  t h a t  Banda  k i l l e d  t h e  v i c t i m  t o  p r e v e n t  t h e  

v i c t i m  from k i l l i n g  h i m  f i r s t .  T h i s  t e s t i m o n y  was s u p p o r t e d  by 

e v i d e n c e  t h a t  t h e  v i c t i m  was v i o l e n t  a n d  h a d  made t h r e a t s  a g a i n s t  

@ Banda .  T h u s ,  t h e r e  was a c o l o r a b l e  c la im o f  s e l f - d e f e n s e .  

T h e  case a t  hand  i s  s imilar  t o  Banda .  H e n r y ' s  a d m i s -  

s i o n s  t o  D e t e c t i v e  W i l b e r ,  w h i c h  were n o t  d i s p r o v e d ,  showed a 

claim o f  s e l f - d e f e n s e .  Henry  s a i d  t h a t  S u z a n n e  p u l l e d  a k n i f e  on  

h i m  d u r i n g  a n  a l t e r c a t i o n  a n d  he " f r eaked  o u t f 1  a n d  s t a b b e d  h e r  t o  

d e a t h  w i t h  h e r  k n i f e .  B e c a u s e  t h e  o n l y  e v i d e n c e  showed t h a t  s h e  

s c a r t e d  t h e  v i o l e n c e  by p u l l i n g  t h e  k n i f e ,  Henry  h a d  a t  l e a s t  a 

p r e t e n s e  o f  moral a n d  l e g a l  j u s t i f i c a t i o n  f o r  d e f e n d i n g  h i m s e l f .  

A s  i n  B a n d a ,  h i s  v e r s i o n  was s u p p o r t e d  b y  t h e  t e s t i m o n y  o f  

S u z a n n e ' s  t w o  s i s t e r s  t h a t  s h e  was s o m e t i m e s  v i o l e n t  a n d  

had p r e v i o u s l y  t h r e a t e n e d  h e r  h u s b a n d  w i t h  a weapon.  

We d o  n o t  know w h i c h  a g g r a v a t i n g  f a c t o r s  t h e  j u r o r s  

f o u n d .  N e v e r t h e l e s s ,  i t  i s  l i k e l y  t h a t  some of  t h e  j u r o r s  f o u n d  0 
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t h e  T 7 c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d f 1  a g g r a v a t i n g  f a c t o r .  A l l  

t w e l v e  J u r o r s  r e c o m m e n d e d  d e a t h .  Had  t h e  j u r y  b e e n  p r o p e r l y  

i n s t r u c t e d ,  i t  i s  p o s s i b l e  t h a t  fewer j u r o r s  w o u l d  h a v e  recom- 

mended d e a t h .  'rhe a d v i s o r y  o p i n i o n  c a n  b e  a l f c r i t i c a l  f a c t o r "  i n  

w h e t h e r  a d e a t h  s e n t e n c e  i s  i m p o s e d .  L a M a d l i n e  v .  S t a t e j  3 0 3  

S o . 2 d  17,  20 ( F l a .  1 9 7 4 ) .  F o r  t h i s  r e a s o n ,  H e n r y s s  d e a t h  s e n -  

t e n c e  i s  u n r e l i a b l e  u n d e r  t h e  E i g h t h  Amendment. 

@ 

M o r e o v e r ,  t h e  t r i a l  c o u r t  e r r e d  i n  a c t u a l l y  f i n d i n g  

' ch i s  f a c t o r  a n d  i n  r e l y i n g  on i t  t o  i m p o s e  t h e  d e a t h  p e n a l t y .  

B e c a u s e  t h e  j u d g e  e r r o n e o u s l y  f o u n d  t h e  " c o l d ,  c a l c u l a t e d  a n d  

p r e m e d i t a t e d 1 *  a g g r a v a t i n g  f a c t o r ,  a n d  also t h e  l f h e i n o u s ,  a t r o -  

c i o u s  o r  c r u e l T 7  a g g r a v a t i n g  f a c t o r  ( s e e  I s s u e  VXI), if t h e  

c o n v i c t i o n  i s  a f f i r m e d ,  t h e  c a s e  m u s t  b e  r e m a n d e d  f o r  a new 

s e n t e n c i n g .  
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ISSUE V I I  

'THE T R I A L  C O U R T  E R R E D  BY INSTRUCTING 
THE J U R Y  TO CONSIDER AND BY FINDING 
I N  A G G R A V A T I O N  THAT THE H O M I C I D E  W A S  
HEINOUS, ATROCIOUS O R  C R U E L .  

I n  h i s  o r d e r  f i n d i n g  t h a t  t h e  m u r d e r  was " h e i n o u s ,  

a t r o c i o u s  o r  c r u e 1 , ' l  t h e  t r i a l  c o u r t  s t a t e d  L n a t :  

'The e v i d e n c e  p r e s e n t e d  r e v e a l s  c o n c l u s i v e l y  
t h a t  S u z a n n e  Henry  was s t s b b e d  n o  less  t h a n  13 
t i m e s .  T h e  m d j o r i t y  of' t h e s e  w o u n d s  were 
i n f l i c t e d  o n  t h e  r i g h t  a n d  l e f t  s i d e  o f  t h e  
v i c t i m ' s  n e c k .  The t e s t i m o n y  o f  t h e  Medical 
E x a m i n e r  r e v e a l e d  t h a t  t h e  v i c t i m  l i v e d  f o r  as 
l o n g  as t e n  ( 1 0 )  m i n u t e s  f o l l o w i n g  t h e  s t a b -  
b i n g .  T h e  e v i d e n c e  s h o w s  c l e a r l y  t h a t  t h e  
m u r d e r  was committed i n  a f a s h i o n  t h a t  c a u s e d  
t h e  v i c t i m  u n n e c e s s a r y  a n d  p r o l o n g e d  p a i n .  

( R .  1410)  T h i s  d e s c r i p t i o n  s a y s  n o t h i n g  more t h a n  t h a t  t h e  v i c -  

t i m  was s t a b b e d  t h i r t e e n  L i m e s  i n  t h e  n e c k .  T h a t  i s  t h e  s u m  

t o t a l  of e v i d e n c e  on which  t h e  j u d g e  b a s e d  h i s  f i n d i n g  thaL  t h e  

v s h e i n o u s ,  a t r o c i o u s  o r  c r u e l "  a g g r a v a t i n g  f a c t o r  a p p l i e d .  

T h e  o n l y  way t h a t  t h e  A p p e l l a n t  c o u l d  h a v e  k i l l e d  h i s  

w i f e  more r a p i d l y  would  h a v e  b e e n  G O  h a v e  u s e d  a d i f f e r e n t  weapon 

-- p e r h a p s  a g u n .  B u t  t h i s  wou ld  h a v e  r e q u i r e d  t h a t  h e  p l a n  t h e  

m u r d e r  i n  a d v a n c e .  He u s e d  t h e  weapon t h a t  h i s  wife p i c k e d  o u t .  

S h e  took  t h e  k n i f e  f r o m  a h o l d e r  on t h e  k i t c h e n  w a l l  a n d  t h r e a t -  

e n e d  h i m  w i t h  i t .  

P e r h a p s  h e  c o u l d  h a v e  s t a b b e d  her  i n  t h e  hea r t  s o  t h a t  

s h e  w o u l d  h a v e  d i e d  more q u i c k l y ,  b u t  h e  r e a l l y  d i d n s t  h a v e  t ime  

t o  s t o p  a n d  t h i n k  a b o u t  t h e  b e s t  x a y  t o  k i l l  h e r  w i t h o u t  c a u s i n g  

a l o t  of p a i n .  S h e  was p r o b a b l y  s t r u g g l i n g  a n d  h e  had  t o  h o l d  

her down w h i c h  l i m i t e d  h i s  access L O  her  body p a r t s .  Had h e  p u t  

t h i r t e e n  s t a b  wounds i n  h e r  face  o r  arms, s h e  p r o b a b l y  wou ld  h a v e  

l i v e d  much l o n g e r  a n d  s u f f e r e d  much more .  The f a c t  t h a t  t h e r e  0 
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were no  d e f e n s i v e  k n i f e  wounds ( R .  6 8 9 )  i n d i c a t e s  t h a t  s h e  became 

u n c o n s c i o u s  a n d  d i e d  q u i c k l y .  C o n t r a r y  t o  t h e  j u d g e ' s  r e a s o n i n g ,  

H e n r y ' s  m e t h o d  o f  s t a b b i n g  n e r  d i d  n o t  p r o l o n g  t h e  p a i n ,  b u t  

s h o r t e n e d  i t .  
0 

There a r e  l o t s  o f  o t h e r  m u r d e r s  t h a t  a r e  much mars 

l s h e i n o u s ,  a t r o c i o u s  o r  c r u e l . ' s  I n  some of them, t h i s  a g g r a v a t i n g  

f a c t o r  was f o u n d  i n a p p l i c a b l e .  F o r  e x a m p l e ,  i n  Demps v .  S t a t e ,  

595 S 0 . 2 d  501 ( F l a .  Igal), t h e  d e f e n d a n t  a n d  c o d e f e n d a n t  s t a b b e d  

t h e  v i c t i m ,  a f e l l o w  p r i s o n e r  a t  F l o r i d a  S t a t e  P r i s o n ,  s e v e n t e e n  

t imes.  He was r u s h e d  t o  two d i f f e r e n t  h o s p i t a l s  b e f o r e  h e  d i e d .  

Ln - J a c k s o n  v .  S t a t e ,  4 5 1  L o . 2 d  4 6 3  ( F l a .  l g b l l ) ,  t h e  

d e f e n d a n t  s h o t  t he  v i c t i m  i n  t h e  b a c k ,  t h e n  d r o v e  t o  a remote 

a r e a ,  w r a p p e d  h i m  i n  p l a s t i c  b a g s  a n d  s h o t  h i m  a g a i n  b e f o r e  

p u t t i n g  h i m  i n  t h e  t r u n k  w h i l e  s t i l l  a l i v e .  The  c o u r t  f o u n d  t h e  

H R C  a g g r a v a t i n g  f a c t o r  i n a p p l i c a b l e  b e c a u s e  " t h e  r e c o r d  c o n t a i n s  

n o  e v i d e n c e  t h a t  [ t h e  v i c t i m ]  r e m a i n e d  c o n s c i o u s  more t h a n  a few 

moments a f t e r  h e  was s h o t  i n  t h e  back t h e  f i r s t  t ime.  T h e r e f o r e ,  

h e  was i n c a p a b l e  o f  s u f f e r i n g  t o  t h e  e x t e n t  c o n t e m p l a t e d  by t h i s  

a g g r a v a t i n g  c i r c u m s t a n c e m t f  451 So.2d a t  463 .  

* 
S i m i l a r l y ,  i n  t h e  c a s e  a t  h a n d ,  S u z a n n e  H e n r y  was 

c o n s c i o u s  o n l y  a few m o m e n t s  a c c o r d i n g  t o  e s t i m a t e s  by t h e  

medical  e x a m i n e r .  (€3. 6 9 1 )  S u z a n n e  p r o b a b l y  r e m a i n e d  c o n s c i o u s  

f o r  t h r e e  t o  f i v e  m i n u t e s .  Two m i n u t e s  w o u l d  b e  t h e  minimum 

a l t h o u g h  t h e  l o s s  of c o n s c i o u s n e s s  wou ld  h a v e  b e e n  p r o g r e s s i v e .  

( R .  6 9 5 )  The lack  of d e f e n s i v e  wounds ( R .  6 8 9 )  s u g g e s t s  t h a t  s h e  

was c o n s c i o u s  a v e r y  s h o r t  t ime. 

The j u d g e  s t a t e d  i n  h i s  o r d e r  t h a t  S u z a n n e  m i g h t  have 
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l i v e d  f o r  as l o n g  as t e n  m i n u t e s .  While t h i s  i s  a c c u r a t e ,  i t ' s  

i r r e l e v a n t .  I n  a c c o r d a n c e  w i t h  J a c k s o n ,  o n c e  t h e  v i c t i m  l o s e s  

c o n s c i o u s n e s s ,  he o r  s h e  c a n n o t  s u f f e r  t h e  p a i n  c o n t e m p l a t e d  by 

t h e  " h e i n o u s ,  a t r o c i o u s  o r  c r u e l 1 s  a g g r a v a t i n g  f a c t o r .  451 So .2d  

at 463 .  

There a r e  v a r i o u s  o t h e r  case i n v o l v i n g  s t a b b i n g s ,  i n  

which t h e  t r i a l  c o u r t  j u d g e  d i d  n o t  f i n d  t h e  " h e i n o u s ,  a t r o c i o u s  

o r  c r u e l "  a g g r a v a t i n g  f a c t o r .  S e e  e .g . ,  W i l l i a m s o n  L S t a t e ,  511 

S o . 2 d  2 8 9  (Fla. 1 9 8 6 )  ( v i c t i m  s t a b b e d  r e p e a t e d l y ) ;  K e l l e y  v. 
S t a t e ,  486  So.2'd 578 ( F l a .  1 9 8 6 )  ( v i c t i m  s t a b b e d  s e v e r a l  t imes 

a n d  s h o t ) ;  P r o v e n c e  v .  S t a t e ,  337 S o . 2 d  783 ( F l a .  1 9 7 6 )  ( e i g h t  

s t a b  w o u n d s ) .  C e r t a i n l y  t h e r e  a r e  many o t h e r  cases i n v o l v i n g  

m u l t i p l e  s t a b b i n g s  w h i c h  were n o t  f o u n d  t o  b e  h e i n e o u s ,  a t r o -  

c i o u s ,  o r  c r u e l  by t h e  t r i a l  c o u r t ,  i n  w h i c h  t h e  d e f e n d a n t  was 

s e n t e n c e d  t o  l i f e .  

1 0 8  S . C t .  I n  M a y n a r d  L C a r t w r i g h t ,  4 8 6  U.S. -7 

'1853, 'I00 L.Ed.2d  j ' i 2  ( 1 9 8 8 ) ,  t h e  U n i t e d  S t a t e s  Supreme  C o u r t  

h e l d  t h a t  t h e  Oklahoma a g g r a v a t i n g  c i r c u m s t a n c e  " e s p e c i a l l y  

h e i n o u s ,  a t r o c i o u s  o r  c r u e l v 1  was u n c o n s t i t u t i o n a l l y  v a g u e  a n d  

o v e r b r i o a d  u n d e r  t h e  E i g h t h  Amendment b e c a u s e  t h e  l a n g u a g e  g a v e  

t h e  s e n t e n c i n g  j u r y  no  g u i d a n c e  a s  t o  w h i c h  f i r s t  d e g r e e  m u r d e r s  

met t h e  c r i t e r i a .  T h e  C o u r t  n o t e d  t h a t  c h e  Oklahoma C o u r t  o f  

C r i m i n a l  A p p e a l s  h a d  n o t  a d o p t e d  a l i m i t i n g  c o n s t r u c t i o n  w h i c h  

c o u l d  c u r e  i t s  o v e r b r e a d t h .  C o n s e q u e n t l y ,  t he  s e n t e n c e r ' s  d i s -  

c r e t i o n  was n o t  c h a n n e l e d  t o  a v o i d  t h e  r i s k  o f  t h e  a r b i t r a r y  

i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y .  T h e  o r d i n a r y  p e r s o n  c o u l d  

h o n e s t l y  b e l i e v e  t h a t  e v e r y  i n t e n t i o n a l  t a k i n g  o f  human l i f e  i s  

v l e s p e c i a l l y  h e i n o u s . "  Maynard ,  108  S . C t .  a t  859 .  ' 
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F l o r i d a ' s  s t a t u t e  g i v e s  no more g u i d a n c e  t h a n  d o e s  

O k l a h o m a ' s .  A r e a s o n a b l e  j u r o r  m i g h t  w e l l  c o n c l u d e  t h a t  t h i s  

a g g r a v a t i n g  c i r c u m s t a n c e  a p p l i e d  'Lo a l l  m u r d e r s  u n l e s s  t h e r e  was 

a q u e s t i o n  of  s e l f - d e f e n s e  o r  a c c i d e n t .  A l t h o u g h  t h i s  C o u r t  
e 

a d o p c e d  a l i m i t i n g  c o n s t r u c t i o n  of t h e  ' I h e i n o u s ,  a t r o c i o u s  o r  

c r u e l f v  a g g r a v a t i n g  f a c t o r ,  see  P r o f f i t t  v .  F l o r i d a ,  423 U.S. 242 ,  

96  S .C t .  2 9 6 0 ,  49 L.Ed .2d  913 ( 1 9 7 6 ) ,  a p p l i c a t i o n  of  t h e  f a c t o r  

h a s  become  t h e  r u l e  r a t h e r  t h a n  t h e  e x c e p t i o n .  52% M e l l o ,  

F l o r i d a ' s  " H e i n o u s ,  A t r o c i o u s ,  o r  C r u e l "  A g g r a v a t i n g  C i r c u m -  

s t a n c e :  N a r r o w i n g  t h e  Class  of '  D e a t h - E l i g i b l e  Cases W i t h o u t  

Making i t  S m a l l e r ,  13 S t e t s o n  L.Rev.  523 (1 '384 ) .  F u r t h e r m o r e ,  t h e  

s t a n d a r d  j u r y  i n s t r u c t i o n s  do n o t  i n c l u d e  t h e  d e f i n i t i o n s  w h i c h  

s u p p o s e d l y  n a r r o w  t h e  a p p l i c a b i l i t y  o f  t h e  H A C  f a c t o r .  

I n  the p r e s e n t  case ,  u n c o n s c i o u s n e s s  a n d  dea th  o c c u r r e d  

r e l a t i v e l y  q u i c k l y .  The crime was less  t o r t u r o u s  t o  t h e  v i c t i m  

t h a n  mos t  s t a b b i n g s  a n d  many o t h e r  h o m i c i d e s .  T h u s ,  t h e  f i n d i n g  

o f  t h e  " h e i n o u s ,  z t r o c i o u s  or c r u e l v 1  a g g r a v a t i n g  f a c t o r  was b a s e d  

0 

on  s p e c u l a t i o n  t h a t  t h e  crime was p a r t i c u l a r l y  t o r t u r o u s .  I t  

f a i l e d  t o  meet t h e  c o n s t i t u t i o n a l  s t a n d a r d  o f  p r o o f  b e y o n d  a 

r e a s o n a b l e  d o u b t .  I t s  f i n d i n g  v i o l a t e d  t h e  E i g h t h  Amendment. 
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ISSUE VIlI 

A SENTENCE OF DEA'I 'H I S  DISPROPOR- 
T I O N A T E  I N  T H I S  CASE WHEN COMPARED 
TO O T H E R  CAPITAL CASES WHERE T H E  
C O U R T  H A S  R E D U C E D  T H E  P E N A L T Y  TO 
LIFE IMPRISONMENT. 

I n  S t a t e  L D i x o n ,  2 8 3  S o . 2 d  1 ( F l a .  1 9 7 3 ) ,  c e r t .  

d e n i e d ,  4 1 b  U.S. 9 4 3  ( 1 9 ' 7 4 1 ,  t h i s  C o u r t  n o t e d  t h a t  t h e  d e a t h  

p e n a l t y  was r e s e r v e d  by t h e  l e g i s l a c u r e  for " o n l y  t h e  most a g g r a -  

v a t e d  2 n d  u n m i t i g a t e d "  of f i r s t - d e g r e e  m u r d e r  cases .  2 8 3  So.  2d 

a t  7 .  P a r t  o f  t h i s  c o u r t ' s  f u n c t i o n  i n  c a p i t a l  a p p e a l s  i s  t o  

r e v i e w  t h e  case i n  l i g h t  o f  o t h e r  d e c i s i o n s  a n d  d e t e r m i n e  whether  

t h e  p u n i s h m e n t  i s  t o o  g r e a t .  2 8 3  S o . 2 d  a t  1 0 .  T h e  s t a b b i n g  of  

S u z a n n e  H e n r y  i s  n o t  o n e  o f  t h e  m o s t  a g g r a v a t e d  f i r s t - d e g r e e  

m u r d e r  c a s e s .  

T h e  s e n t e n c i n g  j u d g e  f o u n d  t h r e e  a g g r a v a t i n g  

c i r c u m s t a n c e s .  One of them ( c o l d ,  c a l c u l a t e d ,  a n d  p r e m e d i t a t e d )  

a n d  p o s s i b l y  two ( h e i n o u s ,  a t r o c i o u s ,  a n d  c r u e l )  were e r r o n e o u s l y  

f o u n a .  E v e n  i f  t h e  h e i n o u s ,  a t r o c i o u s  a n d  c r u e l  a g g r a v a t i n g  
0 

f a c t o r  i s  h e l d  t o  be  p r o p e r ,  i t  i s  n o t  d e s e r v i n g  o f  much w e i g h t  

when compared  'to o t h e r  c a p i t a l  cases .  

The  t h i r d  z g g r a v a t i n g  f a c t o r ,  t h a t  J o h n  Henry  h a d  b e e n  

c o n v i c t e d  of two o t h e r  v i o l e n t  f e l o n i e s ,  i s  a d m i t t e d l y  d e s e r v i n g  

o f  g r e a t  w e i g h t .  N e v e r t h e l e s s ,  i t  i s  n o t  d e s e r v i n g  o f  s o  much 

w e i g h t  t h a t  no  amount  of m i t i g a t i o n  w o u l d  ove rcome  i t .  The  t r i a l  

j u d g e  s t a t e d  i n  h i s  o r d e r  L h a t  e v e n  i f  h e  h a d  n o t  f o u n d  t h e  o t h e r  

two a g g r a v a t i n g  f a c t o r s ,  th is  o n e  a l o n e  m e r i t e d  t h e  d e a t h  p e n a l -  

t y .  L i k e  s i m i l a r  b o i l e r - p l a t e  l a n g u a g e  i n  g u i d e l i n e s  d e c i s i o n s ,  

this r e a s o n i n g  c a n n o t  h o l d  u p  u n d e r  t h i s  C o u r t ' s  s c r u t i n y .  F o r  

o n e  t h i n g ,  i t  shows t h a t  t h e  t r i a l  c o u r t ' s  r e a s o n i n g  was n o t  well 



t h o u g h t  o u t .  He was ove rcome  by e m o t i o n .  

T h e  c o u r t  a s sumed  t h e  e s t a b l i s h m e n t  of t h e  t h r e e  m e n t a l  

m i t i g a t o r s  on which  h e  i n s t u c t e d  t h e  j u r y .  T h e s e  i n c l u d e d  t h e  

two " m e n t a l  m i t i g a t o r s .  T h r e e  o f  t h e  f o u r  p s y c h i a t r i c  e x p e r t s  

t e s t i f i e d  t h a t  Henry  was p s y c h o t i c  o r  s c h i z o p h r e n i c .  T h e  d e a t h  

p e n a l t y  h a s  b e e n  u p h e l d  i n  v e r y  few c a s e s  where t h e  m e n t a l  

m i t i g a t o r s  were f o u n d .  See e.g, F i t z p a t r i c k  v .  S t a t e ,  527 So .3d  

8 0 9  ( F l z .  1 9 8 8 ) ;  F e r r y  v .  S t a t e ,  50'7 S o . 2 d  1373  ( F l a .  1 9 6 7 ) ;  

M i l l e r  v .  S t a t e ,  3 7 3  S o . 2 d  682  ( F l a .  1 9 7 5 ,  on  r emand ,  399  So.2d 

472  ( F l a .  2d D C A  1 9 8 1 ) .  

'There a r e  many cases i n  w h i c h  t h e  d e f e n d a n t ' s  s e n t e n c e  

was r e a u c e d  t o  l i f e  w h e r e  t h e r e  was a n o t h e r  v i c t i m  k i l l e d  o r  

s e r i o u s l y  i n j u r e d  i n  c o n j u n c t i o n  w i t h  t h e  c a p i t a l  f e l o n y .  I n  

H o l s w o r t h  v .  S t a t e ,  5 2 2  S o . 2 d  3 4 b  ( F l a .  1 9 8 8 ) ,  t h e  d e f e n d a n t  

b u r g l a r i z e d  t h e  m o b i l e  home o f  d m o t h e r  a n d  h e r  d a u g h t e r .  

@ H o l s w o r t h  s t a b b e d  b o t h ,  k i l l i n g  t h e  d a u g h t e r .  Three y e a r s  

e a r l i e r  h e  h a d  a t t a c k e d  a n o t h e r  woman i n  h e r  m o b i l e  home d u r i n g  

t h e  e a r l y  m o r n i n g  h o u r s .  T h e  c o u r t  n o t e d  t h a t  H o l s w o r t h P s  

c o n d u c t  was a f f e c t e d  by d r u g s  a n d  a l c o h o l .  He a l s o  h a d  a p s y c h o -  

l o g i c a l  d i s t u r b a n c e .  T h i s  C o u r t  r e d u c e d  H o l s w o r t h ' s  s e n t e n c e  o f  

d e a t h  t o  l i f e  i m p r i s o n m e n t .  

O t h e r  c o m p a r a b l e  cases a r e  N o r r i s  v .  S t a t e ,  429  S o . 2 d  

6138 ( F l a .  19831 ,  a n d  Amazon v .  S t a t e ,  48'7 S o . 2 d  U ( F l a .  1 9 8 6 ) .  

I n  N o r r i s ,  two e l d e r l y  women were b e a t e n  d u r i n g  t h e  b u r g l a r y  of 

t h e i r  r e s i d e n c e  arid o n e  d i e d .  Amazon was a p a r t i c u l a r l y  a t r o -  

c i o u s  d o u b l e  m u r d e r  of a mother  a n d  her  e l e v e n - y e a r - o l d  d a u g h t e r  

who were s t a b b e d  d u r i n g  t h e  b u r g l a r y  of  t h e i r  home. A s e x u a l  
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b a t t e r y  a c c o m p a n i e d  t h e  h o m i c i d e s .  Ln b o t h  cases ,  t h i s  c o u r t  

r e d u c e d  t h e  s e n t e n c e s  o f  d e a t h  t o  l i f e  i m p r i s o n m e n t .  

'The a d v i s o r y  j u r y  r e c o m m e n d a t i o n  i n  W i l s o n  v.  S t a t e ,  

493  So.2d 1019 (Fla. 1586) ,  was d e a t h .  The d e f e n d a n t  k i l l e d  h i s  

f a t h e r  a n d  a f i v e - y e a r - o l d  c o u s i n  w h i l e  a t t e m p t i n g  t o  m u r d e r  h i s  

0 

s t e p m o t h e r .  T h e  c o u r t  f o u n d  two a g g r a v a t i n g  c i r c u m s t a n c e s  -- a 

p r i o r  c o n v i c t i o n  of  a v i o l e n t  f e l o n y  a n d  t h a t  t h e  homic ide  was 

h e i n o u s ,  a t r o c i o u s  o r  c r u e l .  They were n o t  b a l a n c e d  by a n y  m i t i -  

g a t i n g  f a c t o r s .  T h e  c o u r t  c o n c l u d e d  t h a t  m u r d e r s  c a u s e d  b y  

h e s L e d  domes t i c  c o n f r o n t a t i o n s  do  n o t  w a r r a n t  t h e  d e a t h  p e n a l t y .  

I n  G a r r o n  v .  S t a t e ,  528 S o . 2 d  353  ( F l a .  I 9 8 8 ) ,  t h e  

d e f e n d a n t  s h o t  his wife a n d  h i s  s t e p - d a u g h t e r  who was t e l e p h o n i n g  

t h e  p o l i c e .  C i t i n g  W i l s o n ,  t h i s  C o u r t  f o u n d  t h a t  t h e  i m p o s i t i o n  

of d e a t h  f o r  t h e  k i l l i n g  o f  t h e  s t e p - d a u g h t e r  was n o t  p r o p o r t i o n -  

a l l y  w a r r a n t e d .  A s  i n  t h i s  ca se ,  t h e  r e c o r d  showed " c l e a r l y  a 

case of a r o u s e d  e m o t i o n s  o c c u r r i n g  d u r i n g  a domest ic  d i s p u t e .  

While  t h i s  does  n o t  e x c u s e  a p p z l l a n t  ' s  a c t i o n s ,  i t  s i g n i f i c a n t l y  

m i t i g a t e s  t h e m . "  528 S o . 2 d  a t  361 .  

A l so  n o t e w o r t h y  i s  a c o m p a r i s o n  bd tween  t h e  c o m p l e t e  

l a c k  of m i t i g a t i o n  i n  W i l s o n  a n d  t h e  s u b s t a n t i a l  amount  of m i t i -  

g a t i o n  i n  t h e  case  a t  h a n d .  J o h n  B r o w n  h a d  a n  IQ o f  '78, was 

c h r o n i c a l l y  p s y c h o t i c ,  a n d  was u n d e r  t h e  i n f l u e n c e  of  c r a c k  

c o c a i n e .  He was u n d e r  a l o t  of s t ress ,  h a v i n g  r e c e n t l y  s e p a r a t e d  

f r o m  h i s  w i f e  a n d  s t e p s o n .  He l o v e d  h i s  s t e p s o n ,  E u g e n e  

C h r i s t i a n ,  a n d  showed g r e a t  remorse o v e r  his d e a t h .  He b r o k e  

down s o b b i n g  a t  t he  s h e r i f f ' s  d e p a r t m e n t  when h e  f i n a l l y  a d m i t t e d  

t h a t  Eugene  C h r i s t i a n  was n o t  a l i v e .  He broke  down a g a i n  when 

t h e  c h i l d ' s  body was f o u n d .  
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T h e  s t a b b i n g  of S u z a n n e  H e n r y  was c a u s e d  by a domes t i c  

d i s t u r b a n c e .  J o h n  Henry  a t t e m p t e d  t o  d i s c u s s  b u y i n g  C h r i s t m a s  

g i f t s  f o r  Eugene .  S u z a n n e  a c c u s e d  h i m  of l i v i n g  w i t h  a n o t h e r  
- 

woman.  S h e  p u l l e d  a k n i f e  o n  h i m .  A t  t h i s  p o i n t  h e  became 

a g i t a t e d ,  l o s t  c o n t r o l ,  a n d  s t a b b e d  h e r  t h i r t e e n  t imes .  

The k i l l i n g  of t h e  f i v e  y e a r  o l d  c h i l d  r e s u l t e d  from 

t h i s  domest ic  d i s t u r b a n c e  a n d  J o h n  H e n r y ' s  m e n t a l  a n d  emo2; iona l  

s t a t e ,  w h i c h  w o r s e n e d  from h i s  u s e  o f  crack c o c a i n e  i m m e d i a t e l y  

p r e c e d i n g  t h e  i n c i d e n t .  T h e  s t a b b i n g  o f  h i s  f i r s t  w i f e ,  t e n  

y e a r s  e a r l i e r ,  a l s o  r e s u l t e d  from a d o m e s t i c  d i s p u t e .  Henry  was 

c o n v i c t e d  o f  s e c o n d - d e g r e e  m u r d e r .  T h e  d e a t h  p e n a l t y  i s  n o t  

g e n e r a l l y  c o n s i d e r e d  a p p r o p r i a t e  i n  t h e  case  o f  a h o m i c i d e  

r e s u l t i n g  f r o m  a h e a t e d  domest ic  d i s p u t e .  G a r r o n ,  528 So.2d 353; 

W i l s o n ,  493 S o . 2 d  1019. 

I n  M a s t e r s o n  v .  S t a t e ,  516 So.2d 256 ( F l a .  19871, t he  

d e f e n d a n t  m u r d e r e d  two p e o p l e  i n  t h e i r  a p a r t m e n t .  There were 

f o u r  a g g r a v a t i n g  f a c t o r s  a n d  t h e  t r i a l  c o u r t  f o u n d  n o t h i n g  i n  

m i t i g a t i o n .  On a p p e a l ,  t h i s  C o u r t  f o u n d  t h a t  m i t i g a t i n g  e v i d e n c e  

of h o n o r a b l e  m i l i t a r y  s e r v i c e ,  p o s t - t r a u m a t i c  s tress d i s o r d e r  a n d  

s u b s t a n t i a l  d r u g  a n d  a l c o h o l  c o n s u m p t i o n  o n  t h e  d a y  o f  t h e  

m u r d e r s  was s u f f i c i e n t  t o  r e q u i r e  a r e d u c t i o n  of  t h e  d e a t h  p e n a l -  

t y  t o  l i f e  i n  a c c o r d a n c e  w i t h  t h e  j u r y ' s  r e c o m m e n d a t i o n .  

A l t h o u g h  t h e  j u r o r s  recommended d e a t h  i n  t h e  case a t  

h a n d ,  t h e  r e c o m m e n d a t i o n  mos t  l i k e l y  r e s u l t e d  f rom t h e i r  s h o c k  

a n d  a b h o r r e n c e  when h e a r i n g  a b o u t  t h e  s t a b b i n g  of h e n r y ' s  smal l  

s t e p s o n .  A s  d i s c u s s e d  i n  I s s u e  i.1, t h i s  c o l l a t e r a l  crime e v i -  

d e n c e  b e c a m e  t h e  m a i n  f e a t u r e  o f  t h e  t r i a l .  I t  was s a d  a n d  7 
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