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_- P R E L I M I N A R Y  STATEMENT 

The A p p e l l a n t ,  J O H N  RUTHELL H E N R Y ,  r e l i e s  on  t h e  a r g u -  

m e n t s  a n d  a u t h o r i t i e s  p r e s e n t e d  i n  h i s  I n i t i a l  Br ie f  t o  r e s p o n d  

t o  t h e  A n s w e r  B r i E f  o f  t h e  S t a t e  o f  F l o r i d a ,  e x c e p t  f o r  t h e  

f o l l o w i n g  a d d i t i o n s :  

STATEMENT OF THE CASE A N D  FACTS 

A p p e l l a n t  o b j e c t s  t o  a n d  h e r e b y  c o r r e c t s  t h e  f o l l o w i n g  

m i s s t a t e m e n t s  o f  f a c t  by A p p e l l e e :  

1.  C o n t r a r y  t o  A p p e l l e e ' s  a s s e r t i o n ,  B o n n i e  C a n g r o ,  

S u z a n n e  H e n r y ' s  s i s te r ,  d i d  n o t  t e s t i f y  t h a t  S u z a n n e ' s  p u r s e  a n d  

j e w e l r y  were t a k e n  f r o m  S u z a n n e ' s  h o u s e  o r  ' c h a t ,  a l t h o u g h  t h e  

d e p u t i e s  l a t e r  1 9 r e t u r n e d s 1  t h e  p u r s e ,  S u z a n n e ' s  j e w e l r y  was n e v e r  

" r e c o v e r e d .  ( B r i e f  of A p p e l l e e  a t  3-4) I n s t e a d ,  C a n g r o  t e s t i - ,  

f i e d  t h a t  a f t e r  t h e  s h e r i f f ' s  d e p u t i e s  a r r i v e d  a t  S u z a n n e ' s  h o u s e  

f o l l o w i n g  t h e  h o m i c i d e ,  s h e  was " g i v e n "  S u z a n n e  ps  p u r s e .  When 

a sked  where i t  came f r o m ,  s h e  s a i d  t h a t  t h e  d e p u t y  " g a v e  i t  back 

t o  me." ( W .  4 9 6 )  There was no t e s t i m o n y  t h a t  i t  was s t o l e n  o r  

" t a k e n  f r o m  t h e  h o u s e . "  I f  i t  h a d  b e e n  f o u n d  i n  H e n r y I s  p o s s e s -  

s i o n ,  as A p p e l l e e  has i m p l i e d ,  c e r t a i n l y  D e t e c t i v e  W i l b e r  wou ld  

h a v e  t e s t i f i e d  a b o u t  i t s  r e c o v e r y  a n d  Henry  wou ld  h a v e  a l s o  b e e n  

c h a r g e d  w i t h  f e l o n y  m u r d e r .  

S i m i l a r l y ,  t h e r e  was no t , e s t imony  t h a t  S u z a n n e ' s  jewel- 

r y  was s t o l e n .  C a n g r o  t e s t i f i e d  t h a t  S u z a n n e ' s  j e w e l r y  was "a11 

gone"  a n d  t h a t  s h e  n e v e r  f o u n d  a n y  j e w e l r y .  ( R .  4 9 6 )  There was 

no  e v i d e n c e  i n d i c a t i n g  a t h e f t .  S u z a n n e  may h a v e  s o l d  o r  pawned 

t h e  j e w e l r y  h e r s e l f  p r i o r  t o  t h e  h o m i c i d e .  

2 .  A p p e l l e e  also m i s c o n s t r u e d  W i l b e r ' s  t e s t i m o n y  

c o n c e r n i n g  Eugene  C h r i s t i a n ' s  d e a t h .  A p p e l l e e  s t a t e d  t h a t  J o h n  

1 
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H e n r y ' s  " g u i l t y  knowledge"  a b o u t  S u z a n n e  I s  d e a t h  was e v i d e n c e d  by 

' ? h i s  s t a t e m e n t  t h a t  h e  had  n o t  cJanted t o  k i l l  Eugene ,  b u t  h e  knew 

h e  had t o  b e c a u s e  t h e  c o p s  h a d  f o u n d  S u z a n n e ' s  body . "  (Brief  o f  

A p p e l l e e  a t  5 )  The r e c o r d  d o e s  n o t  s u p p o r t  t h i s  a s s e r t i o n .  

The t e s t i m o n y  i n  A p p e l l e e ' s  f i r s t  p a g e  r e f e r e n c e  ( R .  

582-83)  is n o t  e v e n  e v i d e n c e .  I t  i s  p a r t  o f  D e t e c t i v e  W i l b e r ' s  

p r o f f e r  ( R .  579-583) i n  s u p p o r t  o f  t h e  S t a t e ' s  a r g u m e n t  t h a t  i t  

wou ld  be  i m p o s s i b l e  f o r  W i l b e r  t o  t e s t i f y  a b o u t  H e n r y P s  s t a t e -  

m e n t s  w i t h o u t  i n v o l v i n g  Eugene  C h r i s t i a n  * s  d e a t h .  I n  p r o f f e r ,  

W i l b e r  s a i d  t h a t  Henry  t o l d  h im he  saw some f l a s h i n g  l i g h t s  a n d  

"knew t h e  c o p s  were a f t e r  h i m  a t  t h a t  t ime b e c a u s e  he  knew we had 

f o u n d  S u z a n n e . "  ( R .  583) He s a i d  t h a t  Henry  also t o l d  h im h e  

" d i d n ' t  w a n t  t o  k i l l  E u g e n e  a t  t h a t  t i m e . "  ( R .  5 8 3 )  Read i n  

c o n t e x t ,  i t  i s  a p p a r e n t  t h a t  W i l b e r  p u t  t h e s e  t w o  s t a t e m e n t s  

t o g e t h e r  o n l y  t o  s u p p o r t  t h e  S t a t e v s  a r g u m e n t  t h a t  H e n r y ' s  admis-  

s i o n s  a b o u t  t h e  two s t a b b i n g s  were c o m i n g l e d  i n  t ime. ( R .  580-03) 

The s e c o n d  p a g e  r e f e r e n c e  c i t e d  by A p p e l l e e  ( R .  634-35)  

a l s o  f a i l s  t o  s u g g e s t  s u c h  a m o t i v e  f o r  E u g e n e ' s  d e a t h .  Again,  

W i l b e r  i s  d e s c r i b i n g  H e n r y ' s  h a l l u c i n a t i o n s  a n d  t h e  e v e n t u a l  

s t a b b i n g  o f  Eugene .  W i l b e r ' s  f i n a l  t e s t i m o n y  i n  t h i s  r e g a r d  was 

t h a t  Henry  t o l d  h im t h a t  he p u t  t h e  k n i f e  t o  h i s  own t h r o a t  a f t e r  

s t a b b i n g  E u g e n e .  He s a i d  t h a t  v lSuzanne  was  dead  a n d  h e  w a n t e d  

h i m  a n d  Eugene  t o  be w i t h  h e r . "  ( R .  635 )  T h e r e  was a b s o l u t e l y  

n o  t e s t i m o n y  t h a t  Henry  flknew he  h a d  t o r 1  k i l l  Eugene  " b e c a u s e "  

t h e  c o p s  h a d  f o u n d  S u z a n n e .  

3.  A p p e l l e e  a s s e r t e d  t h a t  t h e  t r ia l .  j u d g e  a n d  d e f e n s e  

c o u n s e l  l f i n s t r u c t e d  t h e  j u r y  t h a t  t h e  a p p e l l a n t ' s  i d e n t i t y  was a n  
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e l e m e n t  of t h e  crime. (Br,ef o f  Appe l e e  a 5 )  The  t r i a l  j u d g e  

a n d  d e f e n s e  c o u n s e l  were a c t u a l l y  r e c i t i n g  t h e  s t a n d a r d  j u r y  

i n s t r u c t i o n s .  T h e y  t o l d  t h e  j u r y  t h a t  t h e  S t a t e  m u s t  p r o v e  

beyond a r e a s o n a b l e  d o u b t  t h a t  S u z a n n e  H e n r y ' s  d e a t h  was c a u s e d  

by t h e  c r i m i n a l  a c t i o n s  of J o h n  Henry .  ( R .  7 0 7 ,  7 4 7 )  T h i s  is  a n  

e l e m e n t  o f  f i r s t - d e g r e e  murde r  which c a n n o t  be o m i t t e d  e v e n  when 

t h e r e  i s  n o  q u e s t i o n  a b o u t  i t .  D e f e n s e  c o u n s e l  t h e n  e x p l a i n e d  

t h a t  he  was n o t  g o i n g  t o  s p e n d  a g r e a t  d e a l  o f  time d i s c u s s i n g  

t h e  f i r s t  t w o  e l e m e n t s  o f  t h e  c r ime b e c a u s e  i t  was t h e  t h i r d  

e l e m e n t  -- p r e m e d i t a t i o n  -- on which t h e  case "is i n  f a c t  d e t e r -  

mined . l s  ( R .  7 0 7 )  

A p p e l l e e  h a s  t a k e n  o u t  o f  c o n t e x t  d e f e n s e  c o u n s e l ' s  

s t a t e m e n t  t h a t  t h e  j u r y  c o u l d  p r o p e r l y  c o n s i d e r  t h e  Williams R u l e  

e v i d e n c e  t o  p r o v e  i d e n t i t y  a n d  t h a t  i t  "may well p r o v e  i d e n t i t y . "  

(Brief  o f  A p p e l l e e  a t  5 ) '  D e f e n s e  c o u n s e l  a c t u a l l y  s a id :  

I ' m  s u b m i t t i n g ,  he  w a n t s  you  t o  c o n s i d e r  [ t h e  
k i l l i n g  o f  E u g e n e ]  f o r  a w h o l e  l o t  more t h a n  
f o r  what  t h e  C o u r t  i s  t e l l i n g  you  t o  c o n s i d e r  
i t  f o r .  I n  f a c t ,  wha t  i t  may p r o v e  i s  i d e n t i -  
t y .  I t  may w e l l  p r o v e  t h a t  t h e  v e h i c l e ,  t h e  
b o y ,  t h e  w h o l e  n i n e  y a r d s ,  p u t s  J o h n  H e n r y  
b a c k  a t  t h e  h o u s e .  And I wou ld  s u b m i t  t o  you  
t o  c o n s i d e r  i t  f o r  t h a t .  I s u b m i t  to you i t  
t e l l s  you  n o t h i n g ,  a b s o l u t e l y  n o t h i n g  a b o u t  
t h e  s t a t e  of mind ,  t h e  f o r m a t i o n  of t h e  i n t e n t  
t h a t  e x i s t e d  p r i o r  t o  t h e  k i l l i n g . ! !  ( R .  736)  

Read i n  i t s  p r o p e r  c o n t e x t ,  d e f e n s e  c o u n s e l  was o b v i o u s l y  a r g u i n g  

t h a t  t h e  j u r y  s h o u l d  c o n s i d e r  t h e  e v i d e n c e  only t o  show i d e n t i t y ,  

which was a l r e a d y  p r o v e n ,  a n d  n o t  t o  show p r i o r  s t a t e  o f  mind. 

A p p e l l e e  m e n t i o n e d  these  f a c t s  f o r  t h e  o b v i o u s  p u r -  
p o s e  o f  b o l s t e r i n g  t h e  S t a t e ' s  a r g u m e n t  t h a t  t h e  Williams R u l e  
e v i d e n c e  was n e c e s s a r y  t o  p r o v e  i d e n t i t y .  (See I s s u e  11) 
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ARGUMENT 

ISSUE I 

THE ' T R I A L  COURT ERRED IN DEMYLNG DE- 
FENSE COUNSEL p S  M O T I O N  F O R  J U D G M E N T  
OF ACQUITTAL OF FIRST DEGREE MURDER 
BECAUSE THE STATE FAILED T O  PRESENT 
SUFFICIENT E V I D E N C E  OF PREMEDITATION.  

C o n t r a r y  t o  A p p e l l e e ' s  a s s e r t i o n ?  t h e  p h y s i c a l  e v i d e n c e  

i n  t h i s  case was n o t  i n c o n s i s t e n t  w i t h  John  H e n r y ' s  v e r s i o n  of 

t h e  s t a b b i n g .  D e t e c t i v e  W i l b e r  n e v e r  

s a i d  t h a t  t h e  th ree  c u t s  on H e n r y ' s  arm " c o u l d  n o t  have  been  made 

w i t h  a k n i f e . "  I n s t e a d ,  Milber t e s t i f i e d  t h a t ,  i n  h i s  op in ion ,  

t h e  c u t s  l o o k e d  more l i k e  s c r a t c h e s  t h a n  k n i f e  c u t s .  ( R .  631 ,  

6 4 8 )  D e t e c t i v e  Wilber  was n o t  a n  e x p e r t  on sc ra tches  and c u t s .  

He c o u l d  n o t  p o s s i b l y  d e t e r m i n e  f o r  c e r t a i n  t h a t  t h e  c u t s  could 

( B r i e f  o f  A p p e l l e e  a t  1 0 )  

not have been made w i t h  a k n i f e .  

Whether  S u z a n n e  c u t  H e n r y  w i t h  t h e  k n i f e  i s  r e a l l y  

i r r e l e v a n t .  John  Henry n c v e r  s a i d  t h e  k n i f e  wounds were deep  o r  

s e r i o u s .  ( R .  6 2 9 )  He may have  n o t i c e d  t h e  wounds l a t e r  and s u r -  

m i s e d  t h e y  were made d u r i n g  t h e  s t r u g g l e  w i t h  Suzanne .  The p o i n t  

i s  t h a t  he ' Ifreaked ou t1 '  and s t a b b e d  h i s  wi fe .  

l lA  rage i s  i n c o n s i s t e n t  w i t h  t h e  p r e m e d i t a t e d  i n t e n t  t o  

k i l l  someone.11 Mitchel-1 v. S t a t e ,  527 So.2d 1'79, 182 ( F l a .  1988)  
( v i c t i m  s t a b b e d  110 t imes ) ;  see a l s o  Hansborough v .  S t a t e ,  509  

S o . 2 d  1081  ( F l a .  1 9 8 7 )  ( v i c t i m  s t a b b e d  o v e r  30 t i m e s ) .  A s  i n  

M i t c h e l l  and Hansborough,  t h e r e  was no e v i d e n c e  of p r e m e d i t a t i o n  

i n  t h i s  case.  The e v i d e n c e  i n d i c a t e s  t h a t  Henry "freaked o u t "  

( R .  629 )  

and i n f l i c t e d  t h e  t h i r t e e n  s t a b  wounds w h i l e  i n  a r a g e .  

I n  b o t h  Mi tche l l .  and  Hansbrough,  t h e  d e f e n d a n t s  were 
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e l e m e n t  of t h e  crime o f  f i r s t - d e g r e e  ( f e l o n y )  m u r d e r  a n d  was n o t  

a n  i s s u e  i n  t h e  g u i l t  p h a s e  p o r t i o n  of t h e  t r i a l s .  A c c o r d i n g l y ,  

t h i s  C o u r t  d i d  n o t  d e c i d e  w h e t h e r  t h e  l l f r e n z i e d t t  s t a b b i n g s  would  

h a v e  s u p p o r t e d  a c o n v i c t i o n  f o r  f i r s t - d e g r e e  p r e m e d i t a t e d  m u r d e r .  

In c o n s i d e r i n g  t h e  h e i g h t e n e d  p r e m e d i t a t i o n  n e e d e d  t o  

s u p p o r t  t h e  " c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d "  a g g r a v a t i n g  

f a c t o r ,  h o w e v e r ,  t h i s  C o u r t  f o u n d  t h a t  p r e m e d i t a t i o n  was n o t  

d e m o n s t r a t e d  by t h e  " f r e n z i e d  s t a b b i n g "  of t h e  v i c t i m .  M i t c h e l l ,  

527 So.2d a t  1 8 2 ;  H a n s b o r o u g h ,  509  S o . 2 d  a t  1086  ( v i c t i m  s t a b b e d  

o v e r  30 t i m e s ) .  The h o l d i n g  t h a t  p r e m e d i t a t i o n  i s  n o t  e v i d e n c e d  

by a f r e n z i e d  s t a b b i n g  was n o t  s p e c i f i c a l l y  r e s t r i c t e d  t o  t h e  

h e i g h t e n e d  form of p r e m e d i t a t i o n  r e q u i r e d  f o r  t h e  C C P  a g g r a v a t i n g  

f a c t o r .  I n  t h i s  case ,  where a f i n d i n g  of  p r e m e d i t a t i o n  was r e -  

q u i r e d  f o r  a f i r s t - d e g r e e  murder  c o n v i c t i o n ,  t h e  M i t c h e l l  a n d  

Hansborough  h o l d i n g s  r e q u i r e  a c q u i t t a l  a s  t o  p r e m e d i t a t e d  m u r d e r .  

Even i f  Henry  was n o t  t o t a l l y  o u t  of c o n t r o l  a n d  was 

a b l e  t o  r e c o g n i z e  t h a t  h i s  a c t i o n s  wou ld  b r i n g  a b o u t  S u z a n n e ' s  

d e a t h  ( b r i e f  o f  A p p e l l e e  a t  I I ) ,  a mere i n t e n t  t o  k i l l  does  n o t  

p r o v e  p r e m e d i t a t i o n .  " P r e m e d i t a t i o n  i s  more t h a n  a mere i n t e n t  

t o  k i l l ;  i t  i s  a f u l l y  f o r m e d  c o n s c i o u s  p u r p o s e  t o  k i l l . "  W i l s o n  

v .  S t a t e ,  4 9 3  So.2d 1 0 1 9 ,  1021 ( F l a .  1 9 8 6 ) .  It mus t  e x i s t  i n  t h e  

mind of t h e  p e r p e t r a t o r  l o n g  enough  t o  p e r m i t  r e f l e c t i o n ,  b u t  

d o e s  n o t  h a v e  t o  be  c o n t e m p l a t e d  f o r  a n y  p a r t i c u l a r  p e r i o d  of  

t ime.  I t  may o c c u r  a moment b e f o r e  t h e  a c t .  S i r e c i  v .  S t a t e ,  399 

So.2d 9 6 4 ,  967 ( F l a .  1 9 8 1 ) ,  c e r t .  d e n i e d ,  456  U.S. 9 8 4 ,  1 0 2  S . C t .  

2 2 5 7 ,  72  L .Ed .2d  8 6 2  ( 1 9 8 2 ) .  

A s  n o t e d  by A p p e l l e e ,  i n  A u s t i n  v .  S t a t e ,  382 F .2d  1 2 9 ,  
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136 ( D . C .  C i r .  1 9 6 7 ) ,  t h e  c o u r t  f'ound e r r o r  i n  t h e  j u r y  i n s t r u c -  

t i o n  t h a t  p r e m e d i t a t i o n  c o u l d  be  i n  t h e  n a t u r e  o f  h o u r s ,  m i n u t e s ,  

o r  s e c o n d s .  The A u s t i n  c o u r t  n o t e d  t ha t  '"he c r u x  o f  t h e  i s s u e  

o f  p r e m e d i t a t i o n  a n d  d e l i b e r a t i o n  i s  n o t  t h e  t ime i n v o l v e d  b u t  

w h e t h e r  t h e  d e f e n d a n t  d i d  e n g a g e  i n  t h e  p r o c e s s  o f  r e f l e c t i o n  a n d  

m e d i t a t i o n . "  A l t h o u g h  t h e  S i r e c i  c o u r t  h e l d  t h a t  p r e m e d i t a t i o n  

m i g h t  o c c u r  a moment b e f o r e  t h e  a c t ,  we a r e  aware o f  no F l o r i d a .  

case u p h o l d i n g  a f i n d i n g  of p r e m e d i t a t i o n  which  o c c u r r e d  o n l y  a 

second b e f o r e  t h e  k i l l i n g .  I n  t h e  i n s t a n t  c a s e ,  Dr. J o a n  Wood 

t e s t i f i e d  t h a t  the  wounds c o u l d  h a v e  b e e n  i n f l i c t e d  i n  l e s s  t h a n  

a m i n u t e  if S u z a n n e  was n o t  s t r u g g l i n g .  ( R .  6 9 6 )  S h e  f o u n d  n o  

d e f e n s i v e  wounds .  ( 8 .  689) 

A p p e l l e e  n o t e d  t h a t  " t h e  m a n n e r  i n  w h i c h  t h e  v i c t i m  

d i e d  i n d i c a t e s  "ca t  t h i s  was n o t  a s i t u a t i o n  where t h e  a p p e l l a n t  

was r u n n i n g  t h r o u g h  t h e  h o u s e ,  w i l d l y  c h a s i n g  h e r  w i t h  a k n i f e . "  

( B r i e f  o f  A p p e l l e e  a t  1 1 )  T h i s  l a n g u a g e  i s  r e m i n i s c e n t  o f  

W i l s o n ,  i n  w h i c h  t h i s  C o u r t  f o u n d  p r e m e d i t a t i o n  p r e c i s e l y  b e c a u s e  

t h e  d e f e n d a n t  was r u n n i n g  w i l d l y  t h r o u g h  t h e  h o u s e ,  i n  t h a t  case 

w i t h  a hammer a n d  s c i s s o r s .  U p h o l d i n g  t h e  f i n d i n g  o f  p r e m e d i -  

t a t i o n  as  t o  t h e  murde r  of Sam W i l s o n ,  t h e  c o u r t  n o t e d  t h a t  t h e r e  

was s u b s t a n t i a l  e v i d e n c e  of a n  a t t a c k  tha t  " c o n t i n u e d  t h r o u g h o u t  

t h e  h o u s e ,  moving  back a n d  f o r t h  b e t w e e n  bedroom a n d  h a l l ,  f i n a l -  

l y  e n d i n g  w i t h  t h e  f a t a l  s h o o t i n g  i n  t h e  l i v i n g  room. There  was 

more t h a n  a d e q u a t e  t ime f o r  a n y  c l o u d  on t h e  a p p e l l a n t v s  m e n t a l  

f a c u l t i e s  t o  h a v e  l i f t e d  . . . I f  493  S o . 2 d  a t  1022. I n  t h e  i n -  

s t a n t  case,  t h e  e v i d e n c e  showed t h a t  S u z a n n e  was k i l l e d  i n  t h e  

l o e a t i o n  w h e r e  t h e  s t r u g g l e d  e n s u e d ,  p o s s i b l y  i n  l e s s  t h a n  a 

m i n u t e .  ( R .  528, 6 6 7 ,  6 9 2 ,  6 9 6 )  



- _  

A p p e l l e e  a l s o  a r g u e d  t h a t  H e n r y ' s  a c t i o n s  a f t e r  t h e  

k i l l i n g  e v i d e n c e d  p r e m e d i t a t i o n .  (Br ie f  o f  A p p e l l e e  a t  1 2 )  Ap- 

p e l l e e  misread some of t h e  t e s t i m o n y  c o n c e r n i n g  t h i s  " e v i d e n c e .  l1 

Most n o t a b l y ,  A p p e l l e e  '9 a s s e r t i o n  t h a t  Henry  s t o l e  S u z a n n e ' s  

p u r s e  a n d  j e w e l r y  i s  t o t a l l y  w i t h o u t  s u p p o r t  i n  t h e  r e c o r d .  

S u z a n n e v s  s i s te r  t e s t i f i e d  t h a t ,  a f t e r  t h e  s h e r i f f ' s  d e p u t i e s  

a r r i v e d  a t  S u z a n n e ' s  h o u s e  f o l l o w i n g  t h e  h o m i c i d e ,  s h e  w a s  

l l g i v e n g v  S u z a n n e * s  p u r s e .  ( R .  4 9 6 )  The o n l y  l o g i c a l  c o n c l u s i o n  

f r o m  t h e  c o n t e x t  o f  t h i s  t e s t i m o n y  i s  t h a t  i t  was f o u n d  o n  t h e  

p r e m i s e s  a n d  w e l l  b e f o r e  H e n r y P s  a p p r e h e n s i o n .  The re  was n o  

t e s t i m o n y  t h a t  i t  was s t o l e n  o r  t h a t  a n y t h i n g  w a s  m i s s i n g  f r o m  

i t .  If t h e  p u r s e  h a d  b e e n  f o u n d  i n  H e n r y l s  p o s s e s s i o n ,  c e r t a i n l y  

D e t e c t i v e  Wilber Hould h a v e  i n c l u d e d  t h i s  f a c t  i n  h i s  t e s t i m o n y  

c o n c e r n i n g  H e n r y ' s  a p p r e h e n s i o n  a n d  t h e  e v i d e n c e  r e c o v e r e d .  

F u r t h e r m o r e ,  Henry  was n o t  c h a r g e d  M i t h  f e l o n y  m u r d e r .  ( R .  1253)  

S e c o n d l y ,  there  was n o  t e s t i m o n y  t h a t  S u z a n n e ' s  j e w e l r y  

was s t o l e n .  Her s i s t e r  t e s t i f i e d  o n l y  tha t  S u z a n n e ' s  j e w e l r y  was 

r l a l l  g o n e . "  ( R .  4 9 6 )  S u z a n n e  may h a v e  g i v e n  t h e  j e w e l r y  t o  Henry  

t o  s e l l  t o  buy d r u g s  o r  may have  s o l d  o r  pawned i t  he r se l f '  p r i o r  

t o  t h e  h o m i c i d e .  O t h e r  e v i d e n c e  i n  t h e  case  i n d i c a t e d  t h a t  

S u z a n n e  s o m e t i m e s  g a v e  Henry  money t o  buy d r u g s .  ( R .  8 6 0 )  

A p p e l l e e v s  a s s e r t i o n  t h a t  H e n r y  1 9 p r o b a b l y f 1  s m o k e d  a 

c i g a r e t t e  i s  mere s p e c u l a t i o n ,  b a s e d  o n l y  on t he  f i n d i n g  of  a n  

a s h t r a y  c o n t a i n i n g  a c i g a r e t t e  b u t t  on t o p  of t h e  r u g  c o v e r i n g  

t h e  body.  ( R .  606-07)  There  was n o  s v i d e n c e  t h a t  Henry  smoked 

t h e  c i g a r e t t e  a f t e r  k i l l i n g  h i s  wife .  

If a l l  o f  A p p e l l e e ' s  s p e c u l a t i o n  were t r u e ,  i t  wou ld  
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s t i l l  n o t  p r o v e  t h a t  t h e  s t a b b i n g  was p r e m e d i t a t e d .  A f t e r  

k i l l i n g  someone i n  a r a g e ,  a n o r m a l  p e r s o n  wou ld  be f r i g h t e n e d  

upon r e a l i z i n g  what h e  h a d  d o n e .  I t  wou ld  n o t  be  u n u s u a l  i n  s u c h  

a s i t u a t i o n  f o r  t h e  p e r p e t r a t o r  t o  c o v e r  u p  t h e  e v i d e n c e  a n d  

f l e e .  B e c a u s e  Henry  was t h e  most  o b v i o u s  s u s p e c t ,  h e  wou ld  h a v e  

been  wiser t o  c a l l  a n  a m b u l a n c e  a n d  p l e a d  a c c i d e n t  or' t e m p o r a r y  

i n s a n i t y .  Had h e  p l a n n e d  t h e  s t a b b i n g ,  h e  m i g h t  h a v e  done  s o .  

A p p e l l e e ' s  c o m p a r i s o n  o f  t h i s  c a s e  w i t h  - P r e s t o n  - v .  

S t a t e ,  444 S o . 2 d  939 ( F l a .  1984), is  n o t  s u p p o r t e d  by t h e  f a c t s .  

P r e s t o n  t o o k  t h e  v i c t i m  t o  a f i e l d  b e f o r e  k i l l i n g  h e r .  H e  c u t  a 

c r o s s m a r k  i n t o  h e r  f o r e h e a d .  444 3 0 . 2 d  a t  945-46. T h e  c o u r t  

f o u n d  t h a t  his d e l i b e r a t e  u s e  of  a f o u r  o r  f i v e  i n c h  k n i f e  t o  

n e a r l y  d e c a p i t a t e  t h e  v i c t i m  s u p p o r t e d  t h e  f i n d i n g  o f  p r e m e d i t a -  

t i o n .  444 S o . 2 d  a t  944. I n  t h e  i n s t a n t  c a s e ,  H e n r y  u s e d  t h e  

weapon c h o s e n  by t h e  v i c t i m  o r ,  i f  o n e  d i s b e l i e v e s  t h i s  s t o r y ,  a 

k i t c h e n  k n i f e  t h a t  rqas h a n g i n g  on  t h e  w a l l .  He d i d  n o t  a r r i v e  

w i t h  a weapon.  He s t a b b e d  S u z a n n e  brhere h e  f o u n d  h e r ,  a n d  made 

no  c r o s s m a r k s  n o r  n e a r l y  d e c a p i t a t i n g  wounds .  

A l t h o u g h  the  p r o s e c u t o r  s p e c u l a t e d  t h a t  Henry  s a t  on  

h i s  w i fe  w h i l e  s t a b b i n g  her  ( R .  729-50 ) ,  t h i s  was o n l y  a hypo-  

t h e s i s .  Even i f  i t  h a p p e n e d  t h a t  way, i t  d o e s  n o t  make t h i s  case 

s i m i l a r  t o  P r e s t o n ,  n o r  d o e s  i t  e v i d e n c e  p r e m e d i t a t i o n .  I n  f a c t ,  

t h e  r e v e r s e  is t r u e .  S u z a n n e ' s  s i s te r  t e s t i f i e d  t h a t  she  had  

s e e n  Henry  s i t  on S u z a n n e  b e f o r e .  A c c o r d i n g l y ,  i t  wou ld  be a n  

a u t o m a t i c  p o s i t i o n  f o r  Henry  t o  "cake, r e q u i r i n g  no  f o r e t h o u g h t .  

A l t h o u g h  the d e t e r m i n a t i o n  o f  p r e m e d i t a t i o n  is  n o r m a l l y  

a j u r y  q u e s t i o n ,  t h e  j u r y  may d i s b e l i e v e  t h e  d e f e n d a n t  o n l y  when 

t h e  S t a t e  h a s  p r e s e n t e d  c o n t r a r y  t e s t i m o n y .  M c A r t h u r ,  351 S o . 2 d  



972  ( F l a .  1 9 7 7 ) .  When t h e r e  is  no  e v i d e n c e  t h a t  t h e  m u r d e r  was 

p r e m e d i t a t e d ,  a c q u i t t a l  of p r e m e d i t a t e d  m u r d e r  must  b e  g r a n t e d  by 

t h e  t r i a l  c o u r t .  S e e  M c A r t h u r ,  351 So.2d a t  9 7 6 ;  F o w l e r  v .  S t a t e ,  

492 S o . 2 d  1 3 4 4 ,  1347 ( F l a .  1 s t  D C A  1 9 8 6 ) .  The o n l y  v e r s i o n  of 

t h e  s t a b b i n g  was t h e  v e r s i o n  g i v e n  by J o h n  Henry  t o  Detec t ive  

W i l b e r .  The p h y s i c a l  e v i d e n c e  was c o n s i s t e n t  w i t h  t h i s  v e r s i o n .  

T h u s ,  a c q u i t t a l  o f  p r e m e d i t a t e d  m u r d e r  mus t  b e  g r a n t e d  a n d  t h e  

c o n v i c t i o n  r e d u c e d  t o  s e c o n d - d e g r e e  m u r d e r .  

ISSUE I1 

THE ' T R I A L  C O U R T  E R R E D  BY A D M I T T I N G  
EVIDENCE THAT THE APPELLANT K I L L E D  
EUGENE CHRISTIAN SOME N I N E  HOURS 
AFTER THE D E A T H  OF SUZANNE H E N R Y ,  I N  
V I O L A T I O N  OF THE WILLIAMS RULE A N D  
SECTIONS 9 0 . 4 0 2 ,  9 0 . 4 0 3 ,  A N D  9 0 . 4 0 4  
( 2 ) ( a )  OF THE FLORIDA E V I D E N C E  C O D E .  

A .  R e l e v a n c e  

A p p e l l e e  h a s  a s s e r t e d  t h a t  t h e  k i l l i n g s  of' S u z a n n e  

Henry  a n d  Eugene  C h r i s t i a n  were u n i q u e  f o r  p u r p o s e s  of' i d e n t i f i -  

c a t i o n  b e c a u s e  1 )  a n  o l d e r  mode l  b l u e i s h - g r e e n  C h e v r o l e t  w i t h  a 

s m a l l  " ~ p a c e - s a v e r ' ~  t i r e  w a s  o b s e r v e d  at t h e  s c e n e  o f  b o t h  

crimes; a n d  2 )  b o t h  v i c t i m s  s u f f e r e d  r e p e a t e d  b l o w s  w i t h  t h e  same 

k n i f e .  (Br ie f  o f  A p p e l l e e  a t  1 6 )  A p p e l l e e  i g n o r e s  t h e  f a c t  t h a t  

n e i t h e r  of t h e s e  d e t a i l s  h a d  a n y  p r o b a t i v e  v a l u e .  

A p p e l l e e  a l s o  a r g u e d  t h a t  t h e  c o l l a t e r a l  crime e v i d e n c e  

was n e c e s s a r y  b e c a u s e  no  w i t n e s s  i d e n t i f i e d  Henry  at t h e  s c e n e  of  

t h e  crime a n d  t h e r e  was no  d i r e c t  e v i d e n c e  l i n k i n g  Henry  t o  t h e  

c a r .  (Br ie f  o f  A p p e l l e e  a t  17 & 2 0 )  E y e w i t n e s s  i d e n t i f i c a t i o n  

was u n n e c e s s a r y  b e c a u s e  H e n r y  c o n f e s s e d  t o  a n d  d e s c r i b e d  h i s  
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w i f e ' s  s t a b b i n g .  A d d i t i o n a l l y ,  A p p e l l e e  n e g l e c t e d  t o  m e n t i o n  t h e  

t e s t i m o n y  o f  J o h n  S t e v e n  Mathis  t h a t  Henry  borrowed h i s  C h e v r o l e t  

car  w i t h  t h e  f l s p a c e - s a v e r l l  t i r e  on t h e  m o r n i n g  o f  t h e  crime. ( R .  

558 -61)  What h a p p e n e d  t o  t h e  c a r  a f t e r  t h e  crime was i r r e l e v a n t .  

What h a p p e n e d  t o  t h e  k n i f e  af terward was a l s o  i r r e l e -  

v a n t .  M o r e o v e r ,  t h e  k n i f e  was n e v e r  r e c o v e r e d .  T h e r e  was n o  

e v i d e n c e  t h a t  Henry  k i l l e d  S u z a n n e  a n d  Eugene  w i t h  t h e  same k n i f e  

o t h e r  t h a n  J o h n  H e n r y ' s  s t a t e m e n t  t o  D e t e c t i v e  W i l b e r .  Henry  

a d m i t t e d  s t a b b i n g  S u z a n n e  w i t h  a k n i f e .  T h e  f a c t  t h a t  H e n r y  

l a t e r  k i l l e d  a c h i l d  w i t h  t h e  same k n i f e  was n o t  o n l y  i r r e l e v a n t ,  

b u t  e x t r e m e l y  p r e j u d i c i a l .  

A p p e l l e e ' s  a s s e r t i o n  t h a t  t h e  t r i a l  j u d g e  a n d  d e f e n s e  

c o u n s e l  ! ' i n s t r u c t e d  t h e  j u r y  t h a t  t h e  a p p e l l a n t ' s  i d e n t i t y  was a n  

e l e m e n t  o f  t h e  crime!' i s  n o t h i n g  more t h a n  a r e c i t a t i o n  of t h e  

f a c t  t h a t  t h e  j u r y  was p r o p e r l y  i n s t r u c t e d  on t he  e l e m e n t s  of t h e  

crime of m u r d e r .  A p p e l l e e  has  c o n f u s e d  t h e  l l e l e m e n t s l l  o f  t h e  

c r ime w i t h  t h e  f f i s s u e s f l  i n  t h i s  c a s e .  I d e n t i t y  i s  a l w a y s  a n  

e l e m e n t  w h i c h  t h e  S t a t e  i s  r e q u i r e d  t o  p r o v e .  T h a t  i t  i s  a n  

e l e m e n t  of t h e  crime does  n o t  make i t  a n  i s s u e  o f  t h e  case.  

I n  t h i s  case,  i d e n t i t y  was n o t  a n  i s s u e .  The d e f e n d -  

a n t ' s  c o n f e s s i o n  was i n t r o d u c e d  a n d  t h e  d e f e n s e  p r e s e n t e d  n o  

e v i d e n c e  i n  r e b u t t a l ;  t h u s ,  t h e  i d e n t i t y  o f  t h e  p e r p e t r a t o r  was 

e s t a b l i s h e d .  A l t h o u g h  d e f e n s e  c o u n s e l  i n s t r u c t e d  t h e  j u r y  t h a t  

t h e  S t a t e  mus t  p r o v e  tha t ;  S u z a n n e  Henry  d i e d  as a r e s u l t  o f  t h e  

c r i m i n a l  a c t i v i t y  of the  d e f e n d a n t ,  h e  n e v e r  s u g g e s t e d  t h a t  t h i s  

was n o t  t h e  case.  A l t h o u g h  he  t o l d  t h e  j u r o r s  ' cha t  t h e  Williams 

R u l e  e v i d e n c e  !'may w e l l  p r o v e  i d e n t i t y "  ( b r i e f  o f  A p p e l l e e  a t  

1 7 ) ,  d e f e n s e  c o u n s e l  w e n t  on t o  e x p l a i n  t h a t  h e  was n o t  g o i n g  t o  
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s p e n d  much time d i s c u s s i n g  L h i s  e l e m e n t  b e c a u s e  i t  was p r e m e d i t a -  

t i o n  on w h i c h  t h e  case I f i s  i n  f a c t  d e t e r m i n e d . "  ( R .  7 0 7 )  

A p p e l l e e ' s  " g u i l t y  k n o w l e d g e ' ?  a r g u m e n t  , b a s e d  u p o n  

H e n r y ' s  a l l e g e d  s t a t e m e n t  t h a t  h e  d i d  n o t  wan t  t o  k i l l  Eugene  b u t  

knew h e  h a d  t o ,  i s  i l l o g i c a l .  ( B r i e f  o f  A p p e l l e e  a t  1 8 )  The 

i d e n t i t y  o f  t h e  p e r p e t r a t o r  was n e v e r  q u e s t i o n e d  arid s o  c a l l e d  

l l g u i l t y  k n o w l e d g e "  d o e s  n o t  p r o v e  p r e m e d i t a t i o n .  ( S e e  I s s u e  I 

s u p r a  a t  8 )  M o r e o v e r ,  Henry  n e v e r  s a i d  h e  k i l l e d  Eugene  b e c a u s e  

h e  t h o u g h t  t h e  c o p s  h a d  f o u n d  S u z a n n e .  (See " S t a t e m e n t  o f  t h e  

Case a n d  F a c t s , "  s u p r a  a t  2 )  

A p p e l l e e  h a s  s u g g e s t e d  t h a t  t h e  c o l l a t e r a l  crime e v i -  

d e n c e  was n e c e s s a r y  t o  p r e v e n t  t h e  jury f r o m  s p e c u l a t i n g  a b o u t  

w h a t  h a p p e n e d  t o  t h e  s ' o n l y  w i t n e s s "  t o  t h e  c r i m e ,  t h e  weapon,  a n d  

t h e  ca r .  ( B r i e f  o f  A p p e l l e e  a t  18) F i r s t  o f  a l l ,  t h e  e v i d e n c e  

d o e s  n o t  show t h a t  Eugene  was a w i t n e s s  t o  t h e  crime. I n  f a c t ,  

t h e  o n l y  e v i d e n c e  i s  t h a t  E u g e n e  was i n  t h e  b e d r o o m : ,  d i d  n o t  

w i t n e s s  t h e  m u r d e r ,  a n d  was s h e l t e r e d  f r o m  v i e w i n g  h i s  m o t h e r  

when Henry  c a r r i e d  h i m  f r o m  t h e  h o u s e .  A s  t o  what  h a p p e n e d  t o  

t h e  weapon,  i t  was n e v e r  f o u n d .  A l t h o u g h  what  h a p p e n e d  t o  t h e  

car  was i r r e l e v a n t ,  i t s  l o c a t i o n  c o u l d  e a s i l y  h a v e  b e e n  i n t r o -  

d u c e d  w i t h o u t  e v i d e n c e  a b o u t  t h e  c h i l d ' s  d e a t h .  

C o n t r a r y  t o  A p p e l l e e ' s  a s s e r t i o n ,  t h e  c o l l a t e r a l  crime 

e v i d e n c e  was n o t  i n c o n s i s t e n t  w i t h  H e n r y ' s  h y p o t h e s i s  of i n n o -  

c e n c e  as  t o  p r e m e d i t a t e d  m u r d e r .  The p r o s e c u t o r ' s  s u g g e s t i o n  

t h a t  Henry  was g e t t i n g  r i d  of  a w i t n e s s  when h e  k i l l e d  Eugene  was 

mere s p e c u l a t i o n .  None o f  t h e  d e t a i l s  of  E u g e n e ' s  death showed 

a n y  a d v a n c e  p l a n n i n g  o r  a n y  common scheme t o  kill b o t h  S u z a n n e  
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a n d  h e r  s o n ,  n o r  were t h e y  r e l e v a n t  t o  r e b u t  H e n r y ' s  d e f e n s e .  

E3. The Main F e a . t u r e  

A p p e l l e e ' s  a s s e r t i o n  t h a t  o n l y  a p a g e  a n d  a h a l f  o f  

t r a n s c r i p t  ( R .  609-61 1 ) i n t e r v e n e d  b e t w e e n  t h e  f i rs t  m e n t i o n  of 

E u g e n e ' s  d i s a p p e a r a n c e  a n d  t h e  s t a t e m e n t  t h a t  t h e  c h i l d  wa.s dead  

i s  e r r o n e o u s .  B o n n i e  Cangro  m e n t i o n e d  t h a t  t h e y  were u n a b l e  t o  

l o c a t e  Eugene  a t  S u z a n n e ' s  h o u s e ,  b u t  t h a t  a n e i g h b o r  s a i d  h e  

l e f t  w i t h  J o h n  Henry .  ( R .  4 9 2 )  D e t e c t i v e  Wilber t e s t i f i e d  t h a t  

h e  p u t  o u t  a BOLO f o r  Eugene C h r i s t i a n  s h o r t l y  t h e r e a f t e r .  ( R .  

593)  Wi lber  t e s t i f i e d  t h a t ,  a f t e r  l o c a t i n g  a n d  m i r a n d i z i n g  t h e  

A p p e l l a n t ,  h i s  p r i m a r y  c o n c e r n  was t o  f i n d  Eugene  C h r i s t i a n .  ( H .  

5 9 9 )  He p r e s u m e d  t h a t  E u g e n e  was a l i v e .  ( R .  6 0 0 )  H i s  f i r s t  

q u e s t i o n  t o  Henry  a f t e r  r e a d i n g  h i m  his r i g h t s  was I f i f  h e  knew 

t h e  w h e r e a b o u t s  of Eugene?"  ( R .  6 0 0 )  A l l  of these r e f e r e n c e s  t o  

t h e  d i s a p p e a r a n c e  o f  Eugene  o c c u r r e d  more t h a n  a p a g e  a n d  a h a l f  

-. b e f o r e  H e n r y ' s  a d m i s s i o n  t h a t  Eugene  was n o t  a l i v e .  ( R .  6 1 1 )  

Nei ther  t h e  number o f  p a g e s  o f  t e s t i m o n y  no r  t h e  number 

o f  w i t n e s s e s  d e s c r i b i n g  t h e  c o l l a t e r a l  crime a re  d e t e r m i n a t i v e  a s  

t o  w h e t h e r  t h e  t e s t i m o n y  became t h e  main  f e a t u r e  o f  t h e  t r i a l .  

See Snowden v .  S t a t e ,  537 S o . 2 d  1383, 1385-86 & nn .3 -4  ( F l a .  3d 

D C A  1 9 8 9 )  ( a n d  cases c i t e d  w i t h i n ) ;  Townsend v.  S t a t e ,  420 So .2d  

6 1 5  ( F l a .  4 t h  D C A  1 9 8 2 )  ( a l t h o u g h  c o l l a t e r a l  crime e v i d e n c e  t o o k  

o v e r  t w i c e  a s  many p a g e s  o f  t r a n s c r i p t ,  t h e  e v i d e n c e  d i d  n o t  

become a f e a t u r e  of t h e  . t r i a l ) .  I n  Townsend, w h e r e i n  t h e  d e f e n d -  

a n t  was c h a r g e d  w i t h  t h r e e  m u r d e r s ,  t h e  c o l l a t e r a l .  crime a v i d e n c e  

i n v o l v e d  s i x  a d d i t i o n a l  s imilar  f a c t  h o m i c i d e s .  U n l i k e  t h i s  case,  

which  i n v o l v e d  o n l y  one  a d d i t i o n a l  h o m i c i d e ,  t h e  six h o m i c i d e s  i n  
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f .  

Townsend n e c e s s i t a t e d  numerous p a g e s  of  t e s t i m o n y .  Also,  t h e  

j u r o r s  a c q u i t t e d  Townsend of one o f  t h e  m u r d e r s ,  making i t  ap -  

p a r e n t  t h a t  t h e y  d i d  n o t  c o n v i c t  him f o r  t h e  c o l l a t e r a l  crimes. 

C .  U n f a i r  P r e j u d i c e  

Even when c o l l a t e r a l  crime e v i d e n c e  has  some p r o b a t i v e  

v a l u e ,  i t  is i n a d m i s s i b l e  i f  i t s  o n l y  r e l e v a n c e  i s  t o  p r o v e  a 

f a c t  f o r  wh ich  t h e  e v i d e n c e  i s  c u m u l a t i v e  or  u n n e c e s s a r y ,  and  i t s  

p r o b a t i v e  v a l u e  i s  s u b s t a n t i a l l y  outweighed  by t h e  u n f a i r  p r e -  

j u d i c i a l  e f f e c t  of t h e  t e s t i m o n y .  See  s90.LiO3, F l a .  S t a t .  ( 1 9 8 5 ) ;  

Wil l iams v. S t a t e ,  117 So .2d  4 7 3  (Fla. 1 9 6 0 ) .  A p p e l l e e ' s  a rgument  

t h a t  t h i s  is  n o t  a Williams Ru le  a rgument  and was n o t  p r e s e r v e d  

is w i t h o u t  mer i t .  The l l fea ture l f  l i m i t a t i o n  of t h e  Williams Rule  

i s  a l l s p e c i f i c  a p p l i c a t i o n  of t h e  more  g e n e r a l  p r o s c r i p t i o n  

a g a i n s t  p r e j u d i c e  o u t w e i g h i n g  p r o b a t i v e  v a l u e .  q1 Bryan v .  S t a t e ,  

533 So.2d 7 4 4 ,  746  (Fla. 1 9 8 8 ) .  

The argument  was p r e s e r v e d  by d e f e n s e  c o u n s e l l s  objec-  

t i o n s  t o  t h e  a d m i s s i o n  o f  t h e  c o l l a t e r a l  crime e v i d e n c e ,  bo th  

d u r i n g  t r i a l  a n d  a t  t h e  p r e t r i a l  h e a r i n g .  ( R .  1 0 3 6 - 5 0 )  More 

s p e c i f i c a l l y ,  d e f e n s e  c o u n s e l  a r g u e d  t h a t  I f to  a l l o w  t h a t  e v i d e n c e  

i n t o  c o u r t  i s  s o  o v e r w h e l m i n g l y  p r e j u d i c i a l  on  t h e  i s s u e  o f  

w h e t h e r  Mr. Henry i s  g u i l t y  o f  murde r  i n  t h e  f i r s t  d e g r e e  a s  t o  

Suzanne ,  as t o  c l e a r l y  and u n e q u i v o c a l l y  r e n d e r  i t  i n a d m i s s i b l e . 1 1  

( R .  586) He l a t e r  o b j e c t e d  t o  t h e  i n t r o d u c t i o n  of t h e  a u t o p s y  

p h o t o g r a p h  of  Eugene b e c a u s e  i t  would "do n o t h i n g  more t h a n  a d d i -  

tionally i n f l a m e  t h e  j u r y . "  ( R .  6 5 9 )  

Even i f  t h e  e v i d e n c e  were a d m i s s i b l e  u n d e r  t h e  Williams 

R u l e ,  "care must be t a k e n  . . . n o t  t o  allow t h e  i n t r o d u c t i o n  of  
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u n d u l y  p r e j u d i c i a l  e v i d e n c e  s i m p l y  b e c a u s e  t h e  e v i d e n c e  i s  

a d m i s s i b l e  u n d e r  a d i f f e r e n t  r u l e . "  S t a t e  v .  P r i c e ,  4 9 1  S o . 2 d  536 

d i c t . "  ( B r i e f  o f  A p p e l l e e  a t  2 1 )  T h i s  c o n c l u s i o n  i s  b e l i e d  by 

A p p e l l e e ' s  own c h a r a c t e r i z a t i o n  o f  t h e  e v i d e n c e  as i n h e r e n t l y  

p r e j u d i c i a l  a n d  by A p p e l l e e  Is s u g g e s t i o n  t h a t  Henry  d e s e r v e d  t o  

h a v e  t h e  j u r y  v e r d i c t  a f f e c t e d  by t h i s  c o l l a t e r a l  crime e v i d e n c e .  

I t  was t h i s  i n h e r e n t l y  p r e j u d i c i a l  t e s t i m o n y  t h a t  

a s s u r e d  t h e  S t a t e  o f  a f i r s t - d e g r e e  m u r d e r  c o n v i c t i o n  f o r  a crime 

t h a t  m i g h t  w e l l  h a v e  r e s u l t e d  i n  a s e c o n d - d e g r e e  murde r  c o n v i c -  

t i o n  b u t  f o r  t h e  c o l l a t e r a l  crime e v i d e n c e .  T h u s ,  t h e r e  i s  more 

t h a n  a l v r e a s o n a b l e  p o s s i b i l i t y 1 ?  t h a t  t h e  e r r o r  a f f e c t e d  t h e  

! 

( F l a .  1 9 8 6 ) ;  a c c o r d  Koon - v. S t a t e ,  513 So .2d  1253  ( F l a .  1987) .  

F o r  e x a m p l e ,  i n  P r i c e ,  t h i s  C o u r t  h e l d  t h a t  e v i d e n c e  of t h i r d -  

p a r t y  t h r e a t s ,  a d m i s s i b l e  t o  e x p l a i n  a p r i o r  i n c o n s i s t e n t  s t a t e -  

ment of  t h e  w i t n e s s ,  s h o u l d  n o t  h a v e  b e e n  a d m i t t e d  u n d e r  t h a t  

r u l e  b e c a u s e  i t s  p r o b a t i v e  v a l u e  was f a r  o u t w e i g h e d  by i t s  p r e -  

j u d i c i a l  n a t u r e .  491 S o . 2 d  a . t  53'7. 

D .  Harmful  E r r o r  

The o v e r w h e l m i n g l y  p r e j u d i c i a l  n a t u r e  of t h e  Williams 

R u l e  e v i d e n c e  i n  t h i s  case i s  d e m o n s t r a t e d  by A p p e l l e e ' s  asser -  

t i o n  t h a t  ''[t ]he a p p e l l a n t  b r u t a l l y  m u r d e r e d  a small h e l p l e s s  

c h i l d ,  a n d  s h o u l d  n o t  be e n t i t l e d  t o  e s c a p e  t h e  p a r t i c u l a r  p r e -  

j u d i c e  i n h e r e n t  i n  s u c h  a crime . . . q1 ( B r i e f  of A p p e l l e e  a t  2 1 )  

A p p e l l e e  f o l l o w e d  t h e  a b o v e  a s s e r t i o n  w i t h  t h e  a r g u m e n t  t h a t ,  

v e r d i c t .  S e e  S t a t e  v .  D i G u i l i o ,  491  S o . 2 d  1129 ( F l a .  1 9 8 6 ) .  
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ISSUE I V  

THE T R I A L  C O U R T  ERRED BY FAILING T O  
G R A N T  APPELLANT'S M O T I O N  TO SUPPRESS 
HIS STATEMENTS A N D  ADMISSIONS MADE 
D U R I N G  CUSTODIAL I N T E R R O G A T I O N .  

D .  H e n r y q s  s t a t e m e n t s  w e r e  
i n d u c e d  a n d / o r  c o e r c e d  a f t e r  
h e  s a i d  h e  wi shed  t o  e x e r c i s e  
h i s  r i g h t  t o  r ema in  s i l e n t .  

A p p e l l e e  p o i n t e d  o u t  t h a t  D e t e c t i v e  McNulty i n t e r p r e t e d  

H e n r y ' s  s t a t e m e n t  t h a t  h e  d i d  n o t  w a n t  t o  t a l k  t o  h i m  t o  b e  

d i r e c t e d  a t  him p e r s o n a l l y ,  n o t i n g  t h a t  John  Henry and  Detec t ive  

W i l b e r  Ithad known e a c h  o t h e r  f o r  some t i m e ,  a n d  were g e t t i n g  

a l o n g  w e l l  . . . . It (Brief  of A p p e l l e e  a t  2 9 )  Al though Henry 

and  W i l b e r  had i n d e e d  known e a c h  o t h e r  f o r  some t ime,  i t  was o n l y  

b e c a u s e  W i l b e r  h a d  a r r e s t e d  H e n r y  t e n  y e a r s  e a r l i e r  f o r  t h e  

s t a b b i n g  of  h i s  f i r s t  wife ,  f o r  which h e  s p e n t  s e v e n  y e a r s  i n  

p r i s o n .  ( R .  813-18, 1410)  There  was no  s u g g e s t i o n  t h a t  t h e y  had  

been i n  t o u c h  s i n c e  t h a t  time. C e r t a i n l y ,  t h e n ,  McNulty would 

n o t  presume t h a t  Henry wanted  t o  t a l k  o n l y  t o  W i l b e r  b e c a u s e  of  
1. 

some s o r t  o f  k i n s h i p  o r  l o n g  term f r i e n d s h i p  between t h e  two.  

A p p e l l e e ' s  a rgument  t h a t  any  r e q u e s t  t o  t e rmina te  a n  

i n t e r r o g a t i o n  "was o b v i o u s l y  c l a r i f i e d  when W i l b e r  r e a d v i s e d  t h e  

a p p e l l a n t  of h i s  Miranda  r i g h t s  and  a s k e d  t h e  a p p e l l a n t  i f  h e  

wi shed  t o  s p e a k  t o  D e t e c t i v e  W i l b e r "  ( b r i e f  o f  A p p e l l e e  a t  301, 

i g n o r e s  t h e  f a c t  t h a t  McNulty n e v e r  t o l d  W i l b e r  t h a t  Henry d i d  

n o t  want  t o  t a l k  t o  him. W i l b e r  c o u l d  n o t  p o s s i b l y  have  " c l a r i -  

f i e d "  H e n r y v s  r e q u e s t  when h e  d i d  n o t  know a b o u t  i t .  A p p e l l e e ' s  

a t t e m p t  t o  c l a r i f y  H e n r y ' s  r e q u e s t  at t h i s  l a t e  d a t e  by c h a r a c -  

t e r i z i n g  i t  as a " d e s i r e  n o t  t o  s p e a k  w i t h  D e t e c t i v e  McNulty" 

mere ly  begs  t h e  q u e s t i o n .  
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, p p e l l e e ' s  ha rmless  e r r o r  a n a l y s i s  i s  u n c l e a r  a n d  

c o n f u s i n g .  (Brief  of A p p e l l e e  a t  3 1 )  F o r  some r e a s o n ,  A p p e l l e e  

c o n c l u d e d  t h a t  H e n r y ' s  " i n i t i a l  s t a t e m e n t s  were v o l u n t a r y ,  b u t  

d i d  n o t  s p e c i f y  what  t h e s e  s t a t e m e n t s  were o r  e x p l a i n  why t h e y  

were v o l u n t a r y .  Henry  made n o  i n c r i m i n a t i n g  s t a t e m e n t s  p r i o r  t o  

t h e  i n v o c a t i o n  of h i s  r i g h t  t o  r e m a i n  s i l e n t  ( h i s  s t a t e m e n t  t o  

M c N u l t y ) .  T h u s ,  A p p e l l e e ' s  a s s e r t i o n  t h a t  t h e  t e s t i m o n y  a b o u t  

f i n d i n g  t h e  a b a n d o n e d  ca r  n e a r  E u g e n e ' s  body was a d m i s s i b l e  a s  a 

p r o d u c t  of t h e  i n i t i a l  s t a t e m e n t s  makes no  s e n s e .  

A p p e l l e e ' s  a r g u m e n t  t h a t  J o h n  H e n r y ' s  " s u b s e q u e n t  c o n -  

f e s s i o n "  was a d m i s s i b l e  ( a s s u m i n g  a n  e a r l i e r  lz l i randa v i o l a t i o n )  

b e c a u s e  h i s  i n i t i a l  s t a t e m e n t s  were v o l u n t a r y  i s  e v e n  more mind 

b o g g l i n g .  Assuming t h a t  t h e  " s u b s e q u e n t  c o n f e s s i o n "  i s  t h e  o n e  

made a f t e r  E u g e n e ' s  b o d y  was f o u n d  ( R .  6 2 7 1 ,  t h i s  c o n f e s s i o n  

s h o u l d  h a v e  b e e n  s u p p r e s s e d  b e c a u s e  i t  r e s u l t e d  f rom t h e  d i s -  

c o v e r y  of t h e  c h i l d ' s  b o d y ,  w h i c h  was t h e  f r u i t  of t h e  i l l e g a l  2. 

i n t e r r o g a t i o n  a f t e r  H e n r y  (at l e a s t  a r g u a b l y )  a t t e m p t e d  t o  e x e r -  

c i z e  h i s  r i g h t  t o  r e m a i n  s i l e n t .  W i t h o u t  H e n r y ' s  a d m i s s i o n s :  t h e  

S t a t e  c o u l d  n o t  h a v e  p r o v e d  i t s  case.  

ISSUE V 

THE TRIAL C O U R T  E R R E D  BY FAILING m 
C O N D U C T  THE CONSTITUTIONALLY R E -  
Q U I R E D  I N Q U I R Y  W H E N  THE APPELLANT 

COUNSEL BE REMOVED AND REPLACED. 
REQUESTED THAT HIS COURT-APPOINTED 

A p p e l l e e ' s  a r g u m e n t  t h a t  J o h n  Henry  d i d  n o t  c h a l l e n g e  

t h e  c o m p e t e n c y  of h i s  a t t o r n e y  i s  a weak a t t e m p t  t o  c i r c u m v e n t  

t h e  r e q u i r e m e n t  of a F a r e t t a  ' n e a r i n g .  (Brief  of A p p e l l e e  a t  33)  

Henry  t o l d  t h e  c o u r t  he  *?was n0. t  b e i n g  p r o p e r l y  r e p r e s e n t e d . ' '  He 
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r e q u e s t e d  a d i f f e r e n t  c o u r t - a p p o i n t e d  1 . awyer .  ( R .  873- '74) A 

F a r e t t a  h e a r i n g  is  e s p e c i a l l y  i m p o r t a n t  when t h e  d e f e n d a n t  re-  

q u e s t s  a d i f f e r e n t  c o u r t - a p p o i n t e d  l a w y e r .  Hardwick  v .  S t a t e ,  521  

S o . 2 d  1971 ,  1074 ( F l a .  1988) .  

A F a r e t t a  i n q u i r y  i s  r e q u i r e d  n o  matter when t h e  d e -  

f e n d a n t  c o m p l a i n s  a b o u t  h i s  c o u r t - a p p o i n t e d  c o u n s e l  o r  a s k s  t o  

p r o c e e d  p r o  s e .  F a r e t t a  v.  C a l i f o r n i a ,  422  U.S. 8 0 6 ,  95 S - C t .  

2 5 2 5 ,  45 L . E d . 2 d  5 6 2  ( 1 9 7 5 ) ;  H a r d w i c k ,  5 2 1  So.2d 1 9 7 1 .  T h e  

A p p e l l a n t  c o u l d  n o t  p o s s i b l y  h a v e  made t h i s  m o t i o n  b e f o r e  t r i a l  

b e c a u s e  h e  d i d  n o t  t h e n  know t h a t  h i s  1a.wyer  w o u l d  n o t  r e p r e s e n t  

h i m  p r o p e r l y  d u r i n g  t h e  t r i a l .  He d i d  n o t  know t h a t  h i s  l a w y e r  

w o u l d  n o t  c a l l  w i t n e s s e s  h e  r e q u e s t e d  d u r i n g  p e n a l t y  p h a s e .  He 

c a n n o t  be d e n i e d  h i s  c o n s t i t u t i o n a l  r i g h t  t o  a F a r e t t a  i n q u i r y  

m e r e l y  b e c a u s e  h e  d i d  n o t  a t t e m p t  t o  e x e r c i s e  i t  b e f o r e  t h e  

i n c i d e n t s  g i v i n g  r i s e  t o  t h e  r i g h t  o c c u r r e d .  

ISSUE V I  

THE T R I A L  C O U R T  E R R E D  EY I N S T R U C T I N G  
THE J U R Y  TO CONSIDER A N D  BY FINDING 
THAT THE H O M I C I D E  \?AS COMMITTED I N  A 
C O L D ,  C A L C U L A T E D  A N D  P R E M E D I T A T E D  
M A N N E R  W I T H O U T  PRETENSE OF MORAL O R  
LEGAL JUSTIFICATION. 

Just b e c a u s e  J o h n  Henry  s a t  on h i s  w i fe  on two p r i o r  

o c c a s i o n s  s o  t h a t  s h e  c o u l d n ' t  f i g h t  b a c k  d o e s  n o t  prove t h a t  h e  

d i d  s o  w h i l e  s t a b b i n g  h e r .  A l t h o u g h  t h e  crime s c e n e  t e c h n i c i a n  

t e s t i f i e d  t h a t  S u z a n n e v s  w o u n d s  were consistent w i t h  s u c h  a 

p o s t u r e ,  t h i s  d o e s  n o t  p r o v e  t h a t  i t  h a p p e n e d  t h a t  w a y .  T h e  

medical  e x a m i n e r  t e s t i f i e d  t h a t  t h e r e  were no  d e f e n s i v e  wounds .  

( R .  5 2 8 )  If Henry  had  h i s  k n e e s  on S u z a n n e ' s  s h o u l d e r s  a n d  moved 
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her  head  b a c k  and f o r t h  w i t h  h i s  hand ,  S u z a n n e ' s  hands  would have 

been f r e e .  It  would seem t h a t  she  would have  t r i e d  t o  p r o t e c t  

h e r  neck  and f ace ;  however ,  there  were no d e f e n s i v e  wounds on h e r  

arms o r  h a n d s .  

Even i f  Henry s a t  on h i s  wife w h i l e  s t a b b i n g  h e r ,  t h i s  

i s  n o t  e v i d e n c e  o f  p r e m e d i t a t i o n .  Because  h e  had  done i t  b e f o r e ,  

i t  would be t h e  most p r o b a b l e  p o s i t i o n  f o r  him t o  t a k e ,  r e q u i r i n g  

no f o r e t h o u g h t .  C e r t a i n l y ,  t h e r e  was no s u g g e s t i o n  i n  t h e  r e c o r d  

t h a t  t h e  A p p e l l a n t  went t o  S u z a n n e ' s  h o u s e  w i t h  a p r e c o n c e i v e d  

p l a n  t o  s i t  on h e r .  

A p p e l l e e  a s s e r t e d  t h a t  t h e  f a c t u a l  c o n c l u s i o n s  t h a t  

Henry s a t  i n  t h e  room and smoked a c i g a r e t t e  a f t e r  c o v e r i n g  t h e  

body, and t h a t  Eugene C h r i s t i a n  was a b l e  t o  h e a r  t h e  s t a b b i n g ,  

a r e  logical c o n c l u s i o n s .  A c t u a l l y  t h e y  a r e  o n l y  p o s s i b i l i t i e s ;  

t h e r e  a r e  o t h e r  e q u a l l y  l o g i c a l  c o n c l u s i o n s .  i t  i s  e q u a l l y  l o g i -  

c a l  t o  s u p p o s e  t h a t  Suzanne  a l s o  smoked More c i g a r e t t e s  and h a d  

l e f t  t h e  c i g a r e t t e  b u t t  i n  t h e  a s h t r a y  e a r l i e r ,  o r  t h a t  Henry 

smoked t h e  c i g a r e t t e  w h i l e  t a l k i n g  w i t h  h i s  wi fe  b e f o r e  t h e  s t a b -  

b i n g .  He p r o b a b l y  p u t  t h e  p s h t r a y  on t h e  b l a n k e t  t o  h o l d  t h e  

b l a n k e t  i n  p l a c e .  There  i s  a b s o l u t e l y  no logical reason why h e  

would p u t  t h e  a s h t r a y  on t o p  of t h e  body w h i l e  u s i n g  i t  t o  smoke 

a c i g a r e t t e .  A d d i t i o n a l l y ,  t h e  e v i d e n c e  s u g g e s t s  t h a t ,  u p o n  

r e a l i z i n g  t h a t  h e  h a d  k i l l e d  h i s  w i fe ,  Henry quickly c o v e r e d  t h e  

body,  g rabbed  Eugene,  and  l e f t  t h e  h o u s e .  

The t h e o r y  t h a t  h e  smoked a c i g a r e t t e  a f t e r  t h e  s t a b -  

b i n g  c o n f l i c t s  w i t h  t h e  t h e o r y  t h a t  Eugene h e a r d  t h e  s t a b b i n g .  

I f  Eugene had h e a r d  t h e  s t a b b i n g ,  Henry would have  been i n  a n  

even b i g g e r  h u r r y  t o  t a k e  Eugene and l e a v e  t h e  h o u s e .  C e r t a i n l y ,  
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i f  Eugene  were aware o f  h i s  m o t h e r ' s  d e a t h ,  h e  would  h a v e  been  

u p s e t  a n d  c r y i n g .  Henry  wou ld  h a v e  t a k e n  him away q u i c k l y  t o  

a v o i d  a t t r a c t i n g  a t t e n t i o n  o r  f u r t h e r  u p s e t t i n g  t h e  boy ,  o f  whom 

he  was q u i t e  f o n d .  ( R .  487-88)  

A l t h o u g h  A p p e l l e e  asser t s  t h a t  t h e  p h y s i c a l  e v i d e n c e  

c o n f l i c t e d  w i t h  t h e  A p p e l l a n t ' s  s t a t e m e n t s ,  a n d  t h a t  t h e  j u d g e  

was t h e r e f o r e  e n t i t l e d  t o  d i s r e g a r d  t h e  A p p e l l a n t ' s  v e r s i o n  of 

t h e  m u r d e r ,  A p p e l l e e  d o e s  n o t  s p e c i f y  how t h e  e v i d e n c e  a n d  t h e  

A p p e l l a n t ' s  v e r s i o n  d i f f e r e d .  Any d i s c r e p a n c i e s  were m i n o r .  The 

A p p e l l a n t  n e v e r  s a i d  w h e t h e r  h e  s a t  on  h i s  wi fe  w h i l e  s t a b b i n g  

he r .  Whether t h e  t h r e e  wounds on 'che A p p e l l a n t ' s  arm were made 

w i t h  t h e  k n i f e  i s  s t i l l  unknown a n d  makes l i t t l e  d i f f e r e n c e .  

T h e  m a j o r i t y  of t h e  e v i d e n c e  was v e r y  c o n s i s t e n t  w i t h  

t h e  A p p e l l a n t ' s  v e r s i o n .  There  was e v i d e n c e  t h a t  S u z a n n e  t h r e a t -  

e n e d  o t h e r s  w i t h  weapons .  ( R .  500 -510)  The m a r r i a g e  was lv rocky l l  

( R .  4 9 5 )  a n d  S u z a n n e  h a d  o r d e r e d  J o h n  Henry  o u t  of t h e  h o u s e  i n  

n o  u n c e r t a i n  terms. ( R .  4 8 0 ,  485-86)  A k n i f e  was m i s s i n g  f r o m  

t h e  k n i f e  r a c k .  ( R .  5 3 0 - 3 1 )  S u z a n n e s s  b o d y  was f o u n d  by  t h e  

s o f a  where Henry  s a i d  t h e y  s t r u g g l e d .  ( R .  522-24 ,  628-29 ,  632-33)  

The only v e r s i o n  of t h e  s t a b b i n g  was t h e  v e r s i o n  g i v e n  

t o  D e t e c t i v e  W i l b e r  by  J o h n  H e n r y .  T h e r e  was n o t h i n g  a b o u t  

Henry  Is v e r s i o n  t ha t  was u n b e l i e v a b l e .  I f  t h e  j u d g e  d i s r e g a r d e d  

i t ,  he made u p  h i s  own v e r s i o n  based  on  n o t h i n g  more t h a n  mere 

s p e c u l a t i o n .  A f i n d i n g  o f  CCP c a n n o t  be b a s e d  on  s p e c u l a t i o n .  

A p p l y i n g  t h e  f a c t o r s  t h a t  A p p e l l e e  c i t e d  f r o m  S w a f f o r d  

v .  S t a t e ,  5 3 3  S o . 2 d  2 7 0  (Fla. 1 9 8 8 ) ,  i t  i s  c l e a r  t h a t  t h e  C C P  

a g g r a v a t i n g  f a c t o r  was n o t  e s t a b l i s h e d .  ( B r i e f  o f  A p p e l l e e  a t  
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37-38)  There  was no a d v a n c e  p r o c u r e m e n t  o f  a weapon;  t h e r e  was 

p r o v o c a t i o n ;  a n d  t h e r e  was no a p p e a r a n c e  o f  a k i l l i n g  ca r r i ed  o u t  

as a mat te r  o f  c o u r s e .  5 3 3  S o . 2 d  a t  277 .  

A p p e l l e e ' s  a t t e m p t  t o  c o m p a r e  t h i s  s t a b b i n g  w i t h  

H e n r y ' s  s t a b b i n g  o f  P a t r i c i a  Roddy t e n  y e a r s  e a r l i e r  d o e s  n o t  

show a p r e a r r a n g e d  d e s i g n .  I n t e r e s t i n g l y ,  t h e  p r o s e c u t o r  d i d  n o t  

e v e n  s p e c u l a t e  as t o  s u c h  a c o n n e c t i o n .  I n s t e a d ,  i t  shows  t h a t  

H e n r y ,  who s u f f e r e d  c h r o n i c  p a r a n o i a  ( R .  8 9 2 - 9 3 ) ,  was t r i g g e r e d  

by  s i m i l a r  f e e l i n g s  o f  r e j e c t i o n  when  h e  l o s t  h i s  w i v e s  a n d  

s t e p c h i l d r e n .  I f  Henry  h a d  p l a n n e d  t h e  m u r d e r ,  h e  wou ld  n o t  

h a v e  s t o p p e d  t o  t e l l  S u z a n n e ' s  s is ter  he was g o i n g  t o  h e r  h o u s e  

( R .  5 0 7 )  a n d  h e  w o u l d  h a v e  t a k e n  a w e a p o n .  B o t h  s t a b b i n g s  

e v i d e n c e  e x t r e m e  f e e l i n g s  of r e j e c t i o n  a n d  u n c o n t r o l l a b l e  a n g e r  - 
- n o t  a " p r e c o n c e i v e d  p l a n  t o  k i l l . "  A c c o r d i n g l y ,  t h e  j u d g e ' s  

f i n d i n g  o f  h e i g h t e n e d  p r e m e d i t a t i o n  was c l e a r l y  e r r o r .  

ISSUE V I I I  

A SENTENCE OF D E A T H  I S  DISPROPOR- 
TIONATE I N  THIS CASE WHEN COMPARED 
T O  O T H E R  C A P I T A L  CASES WHERE THE 
C O U R T  HAS R E D U C E D  THE PENALTY T O  
LIFE IMPRISONMENT. 

A p p e l l e e ' s  s t a t e m e n t  t h a t  two  p s y c h i a t r i s t s  t e s t i f i e d  

t h a t  t h e  A p p e l l a n t  d i d  n o t  s u f f e r  f r o m  "any  o n g o i n g  m e n t a l  ill- 

n e s s  o r  e m o t i o n a l  d y s f u n c t i o n "  i s  c l e a r l y  i n c o r r e c t .  (Br ie f  o f  

A p p e l l e e  a t  4 3 )  I n  a d d i t i o n  to Drs. B e r l a n d  a n d  A f i e l d ,  t h e  

d e f e n s e  e x p e r t s ,  one  o f  t h e  S t a t e ' s  e x p e r t s ,  D r .  F e s s l e r ,  a l s o  

f o u n d  c h r o n i c  m e n t a l  i l l n e s s .  D r .  F e s s l e r  t e s t i f i e d  t h a t  Henry  

s u f f e r e d  f r o m  l o n g  t e r m  a l c o h o l  a n d  d r u g  a b u s e  a n d  l o w - g r a d e  

s c h i z o p h r e n i c  i l l n e s s  m a n i f e s t e d  by h a l l u c i n a t i o n s .  ( R .  777-78)  
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Only  Dr. S p r e h e  f o u n d  n o  m e n t a l  i l l n e s s .  ( R .  829-31)  

I n  l i g h t  o f  t h e  l e n g t h y  a n d  d e t a i l e d  t e s t i m o n y  of t h e  o t h e r  t h ree  

p s y c h i a t r i s t s ,  a l l  o f  whom agreed t h a t  Henry  s u f f e r e d  f rom a t  

l e a s t  s o m e  m e n t a l  i l l n e s s ,  Dr. S p r e h e ' s  t e s t i m o n y  i s  h i g h l y  

q u e s t i o n a b l e .  I n  f a c t ,  it i s  u n b e l i e v a b l e .  

The t r i a l  c o u , r t ' s  s o l i l o q u y ,  i n  r e j e c t i n g  t h e  m e n t a l  

m i t i g a t o r s ,  i g n o r e s  t h e  t e s t i m o n y  o f  Drs. A f i e l d  a n d  B e r l a n d  t h a t  

H e n r y ' s  d i a g n o s i s  d i d  n o t  r e q u i r e  t h e  p r e s e n c e  of  c o c a i n e .  ( R .  

8 9 7 - 9 8 ,  9 3 2 ,  9 4 4 - 4 6 )  A c c o r d i n g l y ,  h i s  z z n a l y s i s  i s  n o t  e v e n  

a p p l i c a b l e  t o  a d e t e r m i n a t i o n  of t h e  mental  m i t i g a t o r s .  L i k e  t h e  

A p p e l l e e ,  t h e  t r i a l  j u d g e  m i s c h a r a c t e r i z e d  . the t e s t i m o n y  o f  Dr. 

F e s s l e r ,  f i n d i n g  a " s p l i t "  of o p i n i o n  b e t w e e n  t h e  f o u r  medical  

e x p e r t s .  h ' h i l e  t h e r e  may h a v e  b e e n  a s p l i t  as t o  w h e t h e r  Henry  

was a b l e  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  b e h a v i o r ,  t h e  

. *  v e r d i c t  as t o  w h e t h e r  h e  s u f f e r e d  e m o t i o n a l  d i s t u r b a n c e  was t h r e e  

t o  o n e  i n  f a v o r  of some i m p a i r m e n t .  

D e s p i t e  A p p e l l e e ' s  a r g u m e n t  t o  t h e  c o n t r a r y ,  H e n r y ' s  

s t a b b i n g  of h i s  wi fe  was a " h e a t e d  d o m e s t i c  d i s p u t e . "  He n o t  

o n l y  knew t h e  v i c t i m  b u t  was married t o  he r .  The f a c t  t h a t  Henry  

s t o p p e d  t o  see S u z m n e f s  s ister on  t h e  way t o  h e r  h o u s e  a n d  d i d  

n o t  a r r i v e  w i t h  a weapon show c l e a r l y  t h a t  h e  d i d  n o t  go t h e r e  t o  

k i l l  h e r .  A l l  o f  t h e  e v i d e n c e  i n  t h e  case p o i n t s  t o  a f r e n z i e d  

s t a b b i n g  by a p s y c h o t i c  a n d  r e j e c t e d  h u s b a n d  i n  t h e  hea t  of a 

d o m e s t i c  d i s p u t e .  T h e  d e a t h  p e n a l t y  i s  n o t  p r o p o r t i o n a l l y  

w a r r a n t e d .  
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CONCLUSION 

F o r  t h e  a b o v e  r e a s o n s ,  a n d  t h o s e  a r g u e d  i n  t h e  I n i t i a l  

L 

, 
I 

B r i e f  o f  t h e  A p p e l l a n t ,  J O H N  RUTHELL H E N R Y  r e s p e c t f u l l y  r e q u e s t s  

t h i s  C o u r t  t o  r e v e r s e  h i s  c o n v i c t i o n  a n d  t o  r e m a n d  f o r  a new 

t r i a l  f o r  s e c o n d - d e g r e e  m u r d e r .  I f  t h e  C o u r t  d o e s  n o t  g r a n t  t h i s  

r e l i e f ,  A p p e l l a n t  r e q u e s t s  t h a t  t h i s  C o u r t  r e v e r s e  a n d  remand f o r  

e n t r y  o f  a judgmen t  o f  g u i l t  f o r  s e c o n d  d e g r e e  murde r  o r ?  a l t e r -  

n a t i v e l y ,  o r d e r  a new t r i a l  f o r  f i r s t - d e g r e e  m u r d e r .  A s  a l e s se r  

a l t e r n a t i v e ,  A p p e l l a n t  a s k s  t h i s  C o u r t  t o  v a c a t e  h i s  s e n t e n c e  o f  

d e a t h  a n d  remand f o r  t h e  i m p o s i t i o n  of a l i f e  s e n t e n c e  o r ,  i f  

none  o f  t h e  a b o v e  is g r a n t e d ,  t o  award  h im a new p e n a l t y  t r i a l  

b e f o r e  a j u r y  i m p a n e l e d  f o r  t h a t  p u r p o s e ,  a n d  a new s e n t e n c i n g .  
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