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The misconduct here  involved a r o s e  o u t  of an  appeal  from a 

judgment i n  a c i v i l  a c t i o n  wherein Respondent 's  c l i e n t s  

p r e v a i l e d  on a Counterclaim and opposing counsel  took t h e  

appeal. I n  t h a t  case, Respondents'  c l i e n t  w i l l  be referred t o  

a s  Defendant and t h e  opposing p a r t y  w i l l  be referred t o  as P l a i n t i f f .  

Respondents do no t  have a v a i l a b l e  a copy of t h e  t r a n s c r i p t  

of t h e  record  be fo re  t h e  Referee so t h a t  they  cannot refer t o  

t h e  pages t h e r e i n .  However, t h e  f i n d i n g s  of fact  of t h e  

Referee refer t o  t h e  pages of t h e  t r a n s c r i p t  upon which he 

based h i s  f ind ings .  By r e f e r r i n g  t o  t h e  Referee's r e p o r t ,  t h e  

c o u r t  can r e a d i l y  l o c a t e  t h e  evidence i n  t h e  t r a n s c r i p t .  



STATEMENT OF THE CASE 

T h i s  matter i s  be fo re  t h e  c o u r t  on t h e  F l o r i d a  Bar ' s  

P e t i t i o n  f o r  Review of a Referee's Report  i n  a Bar d i s c i p l i n a r y  

proceeding. 

The F l o r i d a  Bar f i l e d  i t s  Complaint a g a i n s t  Respondents 

a l l e g i n g  t h a t  they were g u i l t y  of v i o l a t i n g :  

1. I n t e g r a t i o n  R u l e  Ar t ic le  11, R u l e  1 1 . 0 2 ( 3 ) ( a )  f o r  

conduct con t r a ry  t o  honesty,  j u s t i ce  o r  good morals. 

2 .  D i s c i p l i n a r y  R u l e  1-102 ( A )  ( 4 )  f o r  conduct involv ing  

d ishones ty ,  f raud ,  deceit, or  mi s rep resen ta t ion .  

3. D i s c i p l i n a r y  R u l e  1 - 1 0 2 ( A )  (5) f o r  engaging i n  conduct 

t h a t  is p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  of just ice .  

4 .  D i s c i p l i n a r y  R u l e  1 - 1 0 2 ( A )  (6) f o r  engaging i n  o t h e r  

conduct t h a t  adve r se ly  reflects on h i s  f i t n e s s  t o  p r a c t i c i n g  

law. 

5. D i s c i p l i n a r y  R u l e  7-106(C)  (1) f o r  s t a t i n g  o r  a l l u d i n g  

t o  any matter t h a t  he has no reasonable  basis  t o  b e l i e v e  is  

r e l e v a n t  t o  t h e  case o r  t h a t  w i l l  no t  be supported by municipal 

evidence. 

The Respondents f i l e d  t h e i r  r e s p e c t i v e  Answers admi t t ing ,  

denying o r  exp la in ing  t h e  f ac t s  a l l e g e d  i n  t h e  Complaint. 

A f t e r  an Evidenciary Hearing t h e  Referee e n t e r e d  and f i l e d  

h i s  Referee's Report  wherein he made f i n d i n g s  of f ac t ,  

conclus ions  of law and recommendations. H e  recommended t h a t :  

1. Both Respondents be found g u i l t y  of v i o l a t i n g :  

(1) I n t e g r a t i o n  R u l e  of The F l o r i d a  Bar Art ic le  11, 

R u l e  1 1 . 0 2 ( 3 )  ( a ) ;  conduct con t r a ry  t o  honesty,  j u s t i ce  o r  good 

morals. 
-2- 



( 2 )  The Respondent McClung be found g u i l t y  of 

v i o l a t i n g  D i s c i p l i n a r y  R u l e  of t h e  F l o r i d a  Bar, R u l e  1 0 2 ( A )  ( 4 )  

f o r  conduct involv ing  d ishones ty ,  f raud,  deceit, o r  

mi s rep resen ta t ion  and t h a t  Respondent Anderson be found no t  

g u i l t y  the reo f .  

( 3 )  That bo th  Respondents be found g u i l t y  of 

v i o l a t i n g  D i s c i p l i n a r y  R u l e  1-102 ( A )  (5) f o r  engaging i n  conduct 

p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  of jus t ice .  

( 4 )  That bo th  Respondents be found g u i l t y  of 

v i o l a t i n g  D i s c i p l i n a r y  R u l e  1-102 ( A )  ( 6 )  f o r  engaging i n  o t h e r  

conduct t h a t  adve r se ly  r e f l e c t s  on t h e i r  f i t n e s s  t o  p r a c t i c e  

law. 

(5) That  Respondents Anderson and McClung be found 

n o t  g u i l t y  of v i o l a t i n g  D i s c i p l i n a r y  R u l e  7 -106(C)  (1) f o r  

s t a t i n g  o r  a l l u d i n g  t o  any matter t h a t  he has no reasonable  a 
basis  t o  b e l i e v e  i s  r e l e v a n t  t o  t h e  case o r  t h a t  w i l l  no t  be 

suppor ted  by municipal evidence. 

The Referee f u r t h e r  recommended t h a t  Respondent Anderson 

r e c e i v e  a p r i v a t e  reprimand by t h e  Board of Governors and t h a t  

Respondent McClung r e c e i v e  a p u b l i c  reprimand. 

The F l o r i d a  Bar f i l e d  i t s  P e t i t i o n  f o r  Review of t h e  

Referee's Report. 
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STATEMENT OF FACTS 

T h i s  gr ievance  matter a r o s e  ou t  of conduct of t h e  

Respondents dur ing  t h e  course  of an appeal  from a judgment 

e n t e r e d  i n  a c i v i l  a c t i o n .  The basic f a c t s  are s u c c i n c t l y  

s t a t ed  i n  Hutchins v. Hutchins, 5 0 1  So.2d 722 ( 5 t h  DCA Jan.  29 ,  

1987) .  The f a c t s  are more e l a b o r a t e l y  s ta ted  i n  t h e  f i n d i n g s  

of fac t  of t h e  Referee. The Respondents do not  take i s s u e  w i t h  

any of t h e  f ac t s  set  o u t  i n  Hutchins,  supra ,  o r  i n  t h e  f i n d i n g s  

of f ac t  made by t h e  Referee. However, t o  enab le  t h e  c o u r t  t o  

better understand t h e  e n t i r e  s i t u a t i o n  g iv ing  r ise  t o  t h i s  

proceeding, t h e  f a c t s  should be ampl i f ied .  

The c i v i l  a c t i o n  was between two b r o t h e r s  who were engaged 

i n  bus iness  toge the r .  One b r o t h e r  decided t o  seve r  h i s  

bus iness  r e l a t i o n s h i p .  The c i v i l  l i t i g a t i o n  a r o s e  o u t  of 

c o n t r o v e r s i e s  caused by t h e  seve r ing  of said r e l a t i o n s h i p .  The 

P l a i n t i f f  i n  t h e  c i v i l  a c t i o n  was t h e  owner and holder  of t h e  

Defendant 's  promissory n o t e s  approximating $50,000 -00 and he 

s u e d  h i s  b r o t h e r  thereon. The b r o t h e r ,  h e r e i n a f t e r  referred t o  

a s  Defendant, counterclaimed on t h e  basis  of (1) a t o r t i o u s  

0 

i n t e r f e r e n c e  w i t h  t h e  Defendant 's  r e l a t i o n s h i p  w i t h  h i s  

p a t i e n t s ,  and ( 2 )  unlawful ly  t a p i n g  te lephone  conve r sa t ions  

between t h e  Defendant and h i s  s t a f f  and t h e  Defendant and h i s  

p a t i e n t s .  The P l a i n t i f f  f i l e d  an Answer t o  t h e  Counterclaim 

a l l e g i n g ,  among o t h e r  t h i n g s ,  t h a t  Defendant had consented t o  

t h e  tap ing .  

During t h e  course of p r e - t r i a l  discovery t h e  Defendant 

r ep resen ted  by McClung took t h e  d e p o s i t i o n  of t h e  P l a i n t i f f  and 0 
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i n t e r r o g a t e d  him r e l a t i v e  t o  t h e  t a p i n g  of Defendant I s o f f  ice 

te lephone.  The P l a i n t i f f  asserted h i s  F i f t h  Amendment r i g h t s  

r e l a t i v e  t o  a l l  q u e s t i o n s  r e l a t i n g  t o  t h e  t a p i n g  of t h e  o f f i c e  

te lephone.  The Defendant t hen  i n t e r r o g a t e d  t h e  P l a i n t i f f  as t o  

t h e  P l a i n t i f f ' s  t a p i n g  of h i s ,  t h e  P l a i n t i f f ,  wi fe ' s  te lephone  

and a g a i n  t h e  P l a i n t i f f  asserted h i s  F i f t h  Amendment r i g h t s  and 

refused t o  answer any q u e s t i o n s  r e l a t i v e  t h e r e t o .  Subsequently, 

t h e  Defendant moved f o r  a Summary Judgment on h i s  Counterclaim 

based upon t h e  r e f u s a l  of t h e  P l a i n t i f f  t o  s u b m i t  t o  discovery.  

Subsequent t o  t h e  f i l i n g  of t h e  Motion f o r  Summary Judgment, 

t h e  P l a i n t i f f  waived h i s  F i f t h  Amendment r i g h t s  and t h e  

Defendant took h i s  depos i t ion .  During t h e  course  of t h e  

depos i t i on ,  t h e  P l a i n t i f f  answered a l l  q u e s t i o n s  r e l a t i v e  t o  

t h e  tapping  of t h e  o f f i c e  te lephone  b u t  a g a i n  asserted h i s  

F i f t h  Amendment r i g h t s  as t o  t h e  tapping  of h i s  wife 's  

te lephone.  The case came on f o r  t r i a l  be fo re  a j u r y .  

0 

During t h e  course  of t h e  t r i a l  McClung called t h e  

P l a i n t i f f  as an adverse  w i t n e s s  and asked him: "Mr. Hutchins, 

when I took your d e p o s i t i o n  i n i t i a l l y  and asked you about 

p u t t i n g  t h i s  t a p  and t a p e  on Tom's l i n e ,  how many times d i d  you 

t a k e  t h e  F i f t h  Amendment?" The q u e s t i o n  was o b j e c t e d  t o  and 

argued. It  was McClung's p o s i t i o n  t h a t  t h e  defense  of consent  

by t h e  Defendant was i n c o n s i s t e n t  w i t h  t a k i n g  t h e  F i f t h  

Amendment and t h a t  t h i s  l i n e  of ques t ion ing  i n  some manner 

a t t a c k e d  t h e  c r e d i b i l i t y  of t h e  P l a i n t i f f .  The t r i a l  judge  

s u s t a i n e d  t h e  ob jec t ion .  (Record on Appeal 31-44; Amended 

I n i t i a l  Br ie f  by Appel lant  18) The fo l lowing  day of t h e  t r i a l  0 
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McClung aga in  a t tempted  t o  u s e  Appe l l an t ' s  r e s o r t  t o  t h e  

p r i v i l e g e  a g a i n s t  self  i n c r i m i n a t i o n  dur ing  t h e  f i r s t  discovery 

depos i t i on .  The t r i a l  judge r eve r sed  h i s  r u l i n g  of t h e  p r i o r  

day and allowed McClung t o  go i n t o  t h e  matter. (Record on 

Appeal 339-40; A p p e l l a n t ' s  Amended I n i t i a l  Br i e f  18-19) A t  

0 

t h a t  t i m e  McClung read t o  t h e  j u r y  every q u e s t i o n  on t h e  f i r s t  

d e p o s i t i o n  where t h e  P l a i n t i f f  asserted h i s  F i f t h  Amendment 

p r i v i l e g e .  (Record on Appeal 340-347; A p p e l l a n t ' s  Amended 

I n i t i a l  Brief 19-20) I n  a d d i t i o n  t h e r e t o ,  over o b j e c t i o n ,  

McClung publ i shed  a p o r t i o n  of t h e  December 6 t h  d e p o s i t i o n  ( t h e  

second d e p o s i t i o n )  wherein t h e  P l a i n t i f f  asserted h i s  F i f t h  

Amendment r i g h t s  r e l a t i v e  t o  q u e s t i o n s  concerning t h e  t a p i n g  of 

h i s  wife 's  te lephone.  The d e p o s i t i o n s  were not  o f f e r e d  i n  

evidence and t h e  record  of t h e  t r i a l  c o n s i s t e d  s o l e l y  of t h e  

q u e s t i o n s  asked by McClung i n  t h e  f i r s t  d e p o s i t i o n  r e l a t i v e  t o  

t h e  t a p i n q  of t h e  o f f i c e  phone where t h e  P l a i n t i f f  asserted h i s  

F i f t h  Amendment r i q h t s  and t h e  q u e s t i o n s  asked a t  t h e  second 

d e p o s i t i o n  r e l a t i v e  t o  t h e  t a p i n q  of h i s  wife 's  te lephone  

wherein t h e  P l a i n t i f f  asserted h i s  F i f t h  Amendment r i q h t s .  

0 

Pursuant  t o  t h e  j u r y ' s  v e r d i c t ,  a judgment was e n t e r e d  

a g a i n s t  t h e  P l a i n t i f f  on t h e  Defendant 's  Counterclaim, from 

which judgment t h e  appeal  here  involved was taken  by t h e  

P l a i n t i f f .  

A f t e r  t h e  t r i a l  of t h e  case t h e  Respondent here, Anderson, 

became a s s o c i a t e d  w i t h  t h e  Respondent McClung i n  h i s  law 

o f f i c e .  She had not  i n  any way p a r t i c i p a t e d  i n  t h e  case 

h e r e t o f o r e  described. McClung a s s igned  her  t h e  t a s k  of w r i t i n g  0 
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t h e  Defendant 's  Answer Br ie f  and s h e  f a m i l i a r i z e d  h e r s e l f  w i t h  

t h e  record  of t h e  t r i a l ,  which d i d  n o t  i nc lude  e i t h e r  of t h e  

P l a i n t i f f  I s  d e p o s i t i o n s  because they  had never been o f f e r e d  i n  

evidence. 

0 

The P l a i n t i f f / A p p e l l a n t  f i l e d  h i s  I n i t i a l  Br ie f  which 

devoted only one and one-half pages t o  any a l l e g e d  e r r o r  

a r i s i n g  o u t  of t h e  u s e  of small p o r t i o n s  of t h e  P l a i n t i f f ' s  

depos i t i ons .  

Respondent Anderson prepared and f i l e d  Defendant 's  Answer 

B r i e f .  

Subsequent t o  t h e  f i l i n g  of t h e  A p p e l l a n t ' s  I n i t i a l  B r i e f ,  

and Appe l l ee ' s  Answer B r i e f ,  Appel lant  changed a t t o r n e y s  who, 

w i t h  t h e  consent  of t h e  Respondents, f i l e d  an  Amended I n i t i a l  

Brief.  A l a r g e  p o r t i o n  of t h e  s ta tement  of f a c t s  i n  t h e  

Amended I n i t i a l  Br i e f  c o n s i s t s  of a d i s c u s s i o n  of f a c t s  

r e l a t i v e  t o  t h e  wire tapping  and approximately one- th i rd  of t h e  

argument i n  s a i d  brief is  devoted t h e r e t o  and t h e  l e g a l  e f f e c t  

of t h e  P l a i n t i f f ' s  a s s e r t i o n  of h i s  F i f t h  Amendment r i g h t s .  

(Appe l l ee ' s  Amended I n i t i a l  Brief)  

0 

M r .  Hal K. L i t c h f o r d  who prepared  t h e  Amended I n i t i a l  

Br ie f  t e s t i f i e d  t h a t  be fo re  p repa r ing  t h e  Amended I n i t i a l  Brief 

he had read, i n  a d d i t i o n  t o  t h e  record,  t h e  two d e p o s i t i o n s  of 

P l a i n t i f f  and t h u s  knew t h a t  t h e  P l a i n t i f f  had i n  f a c t  answered 

a t  h i s  second d e p o s i t i o n  a l l  q u e s t i o n s  propounded t o  him 

r e l a t i v e  t o  t h e  tapping  of t h e  o f f i c e  phone. 

P l a i n t i f f / A p p e l l a n t ' s  Amended I n i t i a l  Br i e f  f o r  some 

reason d i d  no t  d i s c l o s e  a s i n g l e  r e fe rence  t o  t h e  f ac t  t h a t  i n  0 
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P l a i n t i f f ' s  second d e p o s i t i o n  he had answered a l l  q u e s t i o n s  

propounded t o  him r e l a t i v e  t o  t h e  t a p i n g  of t h e  o f f i c e  phone. 

Said b r i e f  does asser t  t h a t  Ken waived h i s  F i f t h  Amendment 

r i g h t s  as t o  t h e  wire tapping  of h i s  o f f i c e  phone i n  h i s  

A f f i d a v i t  i n  Opposi t ion t o  t h e  Defendant 's  Motion f o r  Summary 

Judgment. T h i s  s ta tement  i s  i n a c c u r a t e  because t h e  A f f i d a v i t  

i n  Opposi t ion t o  t h e  Motion f o r  Summary Judgment merely s ta tes  

t h a t  t h e  P l a i n t i f f  had t h e  Defendant 's  permission and consent  

t o  t h e  tapping  of t h e  o f f i c e  phone. 

0 

Confronted w i t h  t h i s  new attack i n  t h e  Amended I n i t i a l  

Brief of Appel lant  and knowing noth ing  about  t h e  waiver of 

P l a i n t i f f  I s F i f t h  Amendment r i g h t s  i n  t h e  second depos i t i on ,  

Anderson f i l e d  a n  Amended Answer Brief based s o l e l y  on t h e  

t r i a l  c o u r t  record  i n  which she  a l l e g e d  t h a t  t h e  P l a i n t i f f  d i d  

n o t  waive h i s  F i f t h  Amendment r i g h t s  r e l a t i v e  t o  tapping  t h e  

o f f i c e  phone u n t i l  t h e  t i m e  of t h e  j u r y  t r i a l .  (Pages 15 ,  15a 

and 15b of t h e  Amended Answer Brief)  

The Amended Answer Br i e f  was f i l e d  on August 7 ,  1986. On 

August 13  M r .  Burjon, an a s s o c i a t e  of M r .  L i t ch fo rd ,  w i t h  f u l l  

knowledge of t h e  miss ta tements  i n  t h e  Amended Answer Brief,  as 

reflected by t h e  second d e p o s i t i o n  of t h e  P l a i n t i f f ,  called t h e  

Respondent Anderson on t h e  telephone. H e  d i d  no t  t e l l  her 

about t h e  misstatements  on pages 15 ,  15a  and 15b i n  t h e  Amended 

Answer Brief.  In s t ead ,  he t o l d  her i n  effect  t h a t  inasmuch as 

t h e  j u r y  heard p a r t  of t h e  second d e p o s i t i o n  b u t  d i d n ' t  hear  

a l l  of it, he and Mr. L i t ch fo rd  thought  it would be w e l l  t o  

supplement t h e  record  on appeal  adding t h e r e t o  t h e  second 
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d e p o s i t i o n  and asked t h a t  she  consent  t o  so supplementing t h e  

t r i a l  c o u r t  record.  Anderson i n i t i a l l y  consented t h e r e t o  b u t  

t hen  pu t  t h e  Respondent McClung on t h e  te lephone.  McClung took 

t h e  p o s i t i o n  t h a t  t h e  second d e p o s i t i o n  was n o t  a p a r t  of t h e  

t r i a l  c o u r t  record  and t h a t  t h e  supplementat ion of t h e  record  

by inc lud ing  t h e  d e p o s i t i o n  would i n j e c t  issues i n t o  t h e  case 

t h a t  were not  be fo re  t h e  j u r y  and would i n  e f f e c t  amount t o  a 

new t r i a l  a t  t h e  a p p e l l a t e  c o u r t  l e v e l .  A s  a resul t ,  t h e  

Respondents d i d  n o t  a g r e e  t o  supplement t h e  record.  

On August 21 ,  1986,  P l a i n t i f f / A p p e l l a n t  f i l e d  a Motion t o  

Supplement t h e  Record by inc lud ing  t h e  December 6 d e p o s i t i o n  

and i n  paragraph 6 of t h e  motion quoted  pages 15 ,  15a and 15b 

of Defendant 's  Answer Br i e f  and then  inc luded  p o r t i o n s  of t h e  

second depos i t i on .  T h i s  should have pu t  Respondents on n o t i c e  

of e r r o r s  i n  t h e  Amended Answer Br ie f .  0 
On A u g u s t  27 b e f o r e  Respondents had a chance t o  respond t o  

t h e  Motion t o  Supplement t h e  Record, t h e  Appel la te  Court 

e n t e r e d  an Order a u t h o r i z i n g  i t s  supplementation. On August 

2 9 ,  be fo re  t h e  Respondents r ece ived  a copy of t h e  Order 

Authorizing Supplementation of t h e  Record b u t  a f t e r  t h e  Order 

was en te red ,  they f i l e d  Appe l l ee ' s  Response t o  sa id  motion. A 

careful reading of t h i s  Response r e f l e c t s  t h a t  they d i d  no t  

deny i n  any way t h a t  t h e  e x c e r p t s  on pages 15 ,  15a  and 15b of 

t h e i r  Amended Answer Brief conta ined  m i s r e p r e s e n t a t i o n s  of 

fact .  They merely took t h e  p o s i t i o n  t h a t  t h e  second d e p o s i t i o n  

was n o t  a p a r t  of t h e  record  be fo re  t h e  t r i a l  c o u r t ,  it d i d  no t  

come be fo re  t h e  judge or  t h e  j u r y ,  and it should no t  be 

inc luded  i n  t h e  record.  
0 
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A f t e r  t h e  P l a i n t i f  f /Appel lan t  supplemented t h e  record,  he 

f i l e d  a Reply Brief wherein t h e  m i s r e p r e s e n t a t i o n s  on pages 1 5 ,  

15a  and 15b of t h e  Amended Answer Brief were d rama t i ca l ly  

po in t ed  ou t .  A s  t h e  Referee found: 

"Thereafter A p p e l l a n t ' s  Reply B r i e f  was 
f i l e d  and, a t  t h a t  p o i n t  ANDERSON accord ing  
t o  her  tes t imony,  r e a l i z e d  t h a t  she  had ' i n  
f a c t  --*** over  c h a r a c t e r i z e d  t h a t  second 
d e p o s i t i o n  t r a n s c r i p t . '  It  was a l s o  a t  
t h a t  p o i n t  t h a t  McClung recognized t h a t  
some e r r o r  was made. Both Anderson and 
McClung tes t i f ied  t h a t  they  planned t o  
apo log ize  t o  t h e  a p p e l l a t e  c o u r t  i n  t h e  
o r a l  argument. I' 

Sometime a f te r  t h e  supplementat ion of t h e  record  and t h e  

f i l i n g  of P l a i n t i f f ' s  Reply B r i e f ,  t h e  P l a i n t i f f  f i l e d  h i s  

motion i n  t h e  a p p e l l a t e  c o u r t  seeking  s a n c t i o n s  a g a i n s t  t h e  

Respondents f o r  i nc lud ing  i n  t h e i r  Amended Answer Br i e f  t h e  

m i s r e p r e s e n t a t i o n s  h e r e t o f o r e  referred to .  Respondents f i l e d  

t h e i r  Response t o  t h e  A p p e l l a n t ' s  Motion f o r  Sanct ions.  I n  t h e  

f i n d i n g s  of fac t  t h e  Referee found t h a t  i n  s a id  Response, " they 

argued t h a t  I t h e  depos i t i on  tes t imony was no t  mis represented '  

and f a i l ed  t o  c l a r i f y  t h a t  p o r t i o n  of t h e  b r i e f  which was 

clear ly  erroneous."  This  f i n d i n g  of f a c t  is a b s o l u t e l y  c o r r e c t  

i n  t h a t  i n  t h e  Response, Respondents " fa i led  t o  c l a r i f y  t h a t  

p o r t i o n  of t h e  Brief which was c l e a r l y  erroneous."  I t  is  

somewhat misleading i n  s t a t i n g  t h a t  i n  t h e  Response "they 

argued t h a t  t h e  d e p o s i t i o n  tes t imony was no t  misrepresented.  

The quoted p o r t i o n  of t h e  f i n d i n g s  of f ac t  is a c t u a l l y  t h e  

t i t l e  t o  t h e  p o r t i o n  of t h e  argument des igna ted  "1. The 

d e p o s i t i o n  tes t imony was no t  misrepresented."  However, t h e  

-10- 



misrepresentations in pages 15, 15a and 15b are not covered in 

the argument and was neither admitted nor denied. The argument 

under this section of the Response is directed to the fact that 

the Plaintiff never fully submitted to discovery in that in the 

second deposition he took the Fifth Amendment as to all 

questions relative to the taping of the wife's telephone. 

It would have been better if the Respondents had admitted the 

misrepresentations instead of avoiding this issue. On the 

other hand, they did not argue or represent to the court that 

the material on pages 15, 15a and 15b was not 

misrepresentations. 

0 

The Motion for Sanctions came on to be heard before the 

appellate court and Respondents for the first time acknowledged 

the misleading nature of the language in the above mentioned 

paragraphs. 0 
The appellate court struck the misrepresentations in pages 

15, 15a and 15b of the Defendant's Amended Answer Brief and 

assessed against Respondents personally the sum of $350 .OO to 

be paid to the Plaintiff's counsel as fees. 



SUMMARY OF ARGUMENT 

The Respondents, as a result of negligence on the parts of 

both of them, unknowingly misrepresented the facts in an 

appellate proceeding. Opposing counsel in said proceeding 

pointed out and documented the misrepresentations in the Brief 

prepared by Respondents so that the same became obvious both to 

the Respondents and to the appellate court. Although not 

denying said misrepresentations, Respondents did not promptly 

admit the same and did not apologize to the court. 

For these offenses, a private reprimand is adequate 

discipline for Respondent Anderson and a public reprimand 

adequate discipline for Respondent McClung. 
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FIRST POINT INVOLVED 

DO THE FACTS OF THIS CASE AS FOUND BY THE REFEREE REQUIRE THAT 
THE RESPONDENT ANDERSON BE FOUND GUILTY OF VIOLATING 
DISCIPLINARY RULE 1-102 (A) ( 4 )  ? 

Disciplinary Rule 1-102 (A) ( 4 )  provides: 

"A lawyer shall not engage in conduct 
involving dishonesty, fraud, deceit, or 
misrepresentation. 

The referee in effect found that there was not clear and 

convincing evidence that the Respondent Anderson violated this 

disciplinary rule. It is incumbent upon the Bar to demonstrate 

that the facts of this case required that the Referee make a 

recommendation of a finding of guilt. 

Bar counsel in its Brief, after setting out a portion of 

the findings of fact of the Referee, then stated: 

"Clearly the above described conduct 
involves at least one of the following: 
dishonesty, fraud, deceit, or 
misrepresentation. Since the referee 
failed to provide any explanation for a not 
guilty recommendation, there is no basis 
for upholding his not guilty 
recommendation. " 

The quoted findings of fact in the Bar's brief, standing alone, 

might have required a recommendation of guilt. However, Bar 

counsel has omitted from the findings of fact quoted all 

findings of fact explaining the reasons for the misstatements 

and the bases of the Referee's recommendation. 

The following findings of fact of the Referee were 

considered by him in recommending that the Respondent Anderson 

be found not guilty. 
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"Whether o r  no t  t h e r e  had been such a 
waiver could have only been gleaned from a 
second d e p o s i t i o n  of t h e  a p p e l l a n t  which 
had been t aken  by McClung and of which a 
p o r t i o n  had been read i n t o  t h e  t r i a l  c o u r t  
record ,  b u t  t h e  d e p o s i t i o n  had n o t  been 
o f f e r e d  i n  evidence. 

I n  p repa r ing  her  i n i t i a l  Answer B r i e f ,  
Anderson inqu i r ed  of McClung as  t o  whether 
t h e  a p p e l l a n t  cont inued t o  asser t  h i s  F i f t h  
Amendment p r i v i l e g e  a t  depos i t i on ,  and 
McClung i n d i c a t e d  t h a t  Appel lant  had so  
done. 

The rea f t e r  Appel lant  I s Reply Brief was 
f i l e d  and, a t  t h a t  p o i n t  ANDERSON accord ing  
t o  her  testimony, r e a l i z e d  t h a t  she  had ' i n  
f a c t  -***over c h a r a c t e r i z e d  t h a t  second 
d e p o s i t i o n  t r a n s c r i p t . '  It  was a l s o  a t  
t h a t  p o i n t  t h a t  McClung recognized t h a t  
some e r r o r  was made. Both Anderson and 
McClung tes t i f ied  t h a t  they planned t o  
apo log ize  t o  t h e  a p p e l l a t e  c o u r t  a t  i n  t h e  
o r a l  argument. 'I 

The p o r t i o n  of t h e  second d e p o s i t i o n  of t h e  Appel lant  which had 

been read i n t o  t h e  record ,  referred t o  i n  t h e  f i n d i n g s  of f a c t  

immediately above quoted, is t h a t  p o r t i o n  of t h e  second 

d e p o s i t i o n  r e l a t i n g  s o l e l y  t o  t h e  t a p i n g  of t h e  P l a i n t i f f ' s  

wife 's  home te lephone  and t o  which t h e  P l a i n t i f f  asserted h i s  

F i f t h  Amendment r i g h t s .  

The P l a i n t i f f ' s  Amended I n i t i a l  Brief asserted t h a t  t h e  

P l a i n t i f f  had waived h i s  F i f t h  Amendment r i g h t s  when he f i l e d  

h i s  A f f i d a v i t  i n  Opposi t ion t o  t h e  Defendant 's  Motion f o r  

Summary Judgment on t h e  Counterclaim. T h i s  a f f i d a v i t  was f i l e d  

p r i o r  t o  t h e  t a k i n g  of t h e  second d e p o s i t i o n  and i n  no way 

purpor ted  t o  waive t h e  P l a i n t i f f ' s  F i f t h  Amendment r i g h t s .  

When Respondent Anderson draf ted t h e  Amended Answer Brief,  

s h e  had no reason t o  b e l i e v e  t h a t  t h e  P l a i n t i f f  had waived h i s  
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Fifth Amendment rights in the second deposition and in fact, 

she had substantial reason to believe that he had not done so. 

It was in this context that the Respondent unknowingly made the 

misrepresentations on pages 15, 15a and 15b of the Amended 

Answer Brief. In making these misrepresentations under these 

circumstances, she could not have been guilty of dishonesty, 

fraud or deceit because there was no intent to deceive the 

court. 

Further, on page 7 of the Bar's brief it is stated: 

"Since the referee found that Respondent 
Anderson had misrepresented the facts in 
her appellate brief as well as failed to 
acknowledge the misrepresentation in her 
response to the Motion for Sanctions," 

Apparently, Bar counsel takes the position that it was a 

violation of said disciplinary rule for the Respondent Anderson 

not to acknowledge the misrepresentations in her Response to 

the Motion for Sanctions. 

To fully understand the Respondent's position, it is 

necessary to bear in mind the chronology of events which 

occurred subsequent to the filing of the Defendant's Amended 

Answer Brief. On August 13 one of the attorneys for the 

Plaintiff with full knowledge of the misstatements in the 

Amended Answer Brief, as reflected in the second deposition of 

the Plaintiff, called Respondent Anderson on the telephone. He 

did not tell her about misstatements on pages 15, 15a and 15b. 

Instead, he told her in effect that inasmuch as the jury heard 

part of the second deposition but didn't hear all of it, he and 

Mr. Litchford thought it would be well to supplement the record 
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on appeal  by adding t h e r e t o  t h e  second depos i t i on .  H e  asked 

t h a t  she consent  t o  so  supplementing t h e  record.  I n i t i a l l y ,  

s h e  consented t h e r e t o  b u t  put  t h e  Respondent McClung on t h e  

te lephone.  Again P l a i n t i f f  I s  a t t o r n e y  d i d  no t  adv i se  McClung 

of t h e  misstatements  i n  t h e  Amended Answer Brief and d i d  no t  

a s k  t h a t  they be co r rec t ed .  McClung took t h e  p o s i t i o n  t h a t  t h e  

second d e p o s i t i o n  was no t  a p a r t  of t h e  t r i a l  c o u r t  record  and 

t h a t  t h e  supplementat ion of t h e  record  by inc lud ing  t h e  

d e p o s i t i o n  would i n j e c t  issues i n t o  t h e  case t h a t  were not  

be fo re  t h e  j u r y  and would i n  e f f e c t  amount t o  a new t r i a l  a t  

t h e  a p p e l l a t e  c o u r t  l e v e l .  A s  a resu l t ,  n e i t h e r  Respondent 

Anderson nor McClung agreed t o  supplement t h e  record.  On 

A u q u s t  2 1  s h o r t l y  a f t e r  t h e  f i l i n g  of t h e  Amended Answer Brief,  

t h e  P l a i n t i f f  f i l e d  a Motion t o  Supplement t h e  Record by 

inc lud ing  t h e r e i n  p a r t s  of t h e  t r a n s c r i p t s  of t h e  two 0 
depos i t i ons .  On A u q u s t  27 t h e  c o u r t  e n t e r e d  an  Order a l lowing 

t h e  supplementat ion of t h e  record.  On A u q u s t  29  t h e  P l a i n t i f f  

f i l e d  h i s  Reply B r i e f .  The Motion t o  Supplement t h e  Record 

c o n t a i n s  material which might w e l l  have put  t h e s e  Respondents 

on n o t i c e  t h a t  t h e  Amended Answer Brief conta ined  miss ta tements  

of fac t .  The P l a i n t i f f ' s  Reply Brief c a r e f u l l y  po in t ed  o u t  t h e  

miss ta tements  and t h e  evidence r e f l e c t i n g  t h e  same. Thus, t h e  

Referee found t h a t  a t  t h i s  t i m e  and f o r  t h e  f i r s t  t i m e ,  t h e s e  

Respondents knew of t h e  m i s t a k e s  t h a t  had been made. It  took 

no conf i rmat ion  from these Respondents t o  e s t a b l i s h  t h e i r  e r r o r  

t o  t h e  a p p e l l a t e  c o u r t  and no d e n i a l  thereof  would have had any 

substance.  When Respondents d i scovered  t h e  e r r o r s ,  t h e r e  was 0 
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no need f o r  them t o  do anyth ing  i n  o rde r  t o  make  t h e  c o u r t  

aware of them. It w i l l  be noted t h a t  i n  t h e  o b j e c t i o n s  t o  t h e  

supplementat ion of t h e  record,  Respondents d i d  not  i n  any way 

deny t h e  m i s r e p r e s e n t a t i o n s  b u t  simply took t h e  p o s i t i o n  t h a t  

t h e  record  should no t  be supplemented because t h e  material i n  

t h e  second depos i t i on ,  o the r  than  t h a t  read t o  t h e  j u r y  

r e l a t i v e  t o  t h e  tapping  of t h e  w i f e ' s  te lephone,  was no t  a p a r t  

of t h e  record.  It  was not  cons idered  by t h e  j u r y  and had no 

p l ace  i n  t h e  proceeding. 

The Motion f o r  Sanct ions  was a p u n i t i v e  e f f o r t  on t h e  p a r t  

of t h e  P l a i n t i f f  t o  punish Respondents f o r  making t h e  

mis rep resen ta t ions .  I t  had noth ing  t o  do w i t h  t h e  merits of 

t h e  case and t h e  Respondents were put  i n  a p o s i t i o n  of having 

t o  defend themselves be fo re  t h e  a p p e l l a t e  c o u r t  f o r  making t h e  

mis rep resen ta t ions .  They could no t  and d i d  no t  deny t h e  

mis rep resen ta t ions .  They were obvious. I n s t e a d  of admi t t i ng  

them, they  completely avoided t h e  issue and i n s i s t e d  t h a t  t h e  

P l a i n t i f f  "never f u l l y  submi t ted  t o  discovery' '  which was t r u e  

i n  t h a t  he had asserted h i s  F i f t h  Amendment p r i v i l e g e  r e l a t i v e  

t o  t h e  t a p i n g  of h i s  wi fe ' s  te lephone.  A t  t h e  hear ing  be fo re  

t h e  a p p e l l a t e  c o u r t  "counsel appeared a t  t h e  des igna ted  t i m e  

and, f o r  t h e  f i r s t  t i m e  acknowledged t h e  mis leading  n a t u r e  of 

language above quoted."  The mis leading  n a t u r e  of t h e  language 

had been obvious t o  t h e  c o u r t  a t  a l l  times subsequent t o  t h e  

f i l i n g  of t h e  A p p e l l a n t ' s  Reply Br ie f .  A t  no t i m e  was it 

denied. The f a i l u r e  t o  admit t h e  m i s r e p r e s e n t a t i o n s  was no t  an 

a t tempt  t o  i n  any way mislead t h e  cour t .  The record  was clear. 

The m i s r e p r e s e n t a t i o n s  were obvious. 

0 

e 
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To c o n s t i t u t e  d i shones ty ,  f raud,  deceit o r  

mis rep resen ta t ion ,  t h e r e  m u s t  be an i n t e n t  t o  i n  some manner 

mislead t h e  cour t .  There i s  no evidence of such an i n t e n t  on 

t h e  p a r t  of t h e  Respondent Anderson. Her f a i l u r e  t o  t e l l  t h e  

c o u r t  about  s u c h  m i s r e p r e s e n t a t i o n s  when t h e  c o u r t  had 

conc lus ive  proof the reo f  c o n s t i t u t e d  only a f a i l u r e  t o  p lead  

g u i l t y  when g u i l t  was obvious. 

On page 8 of t h e  Bar 's  brief Bar counsel stated: 

"Since t h e  r e f e r e e  f a i l e d  t o  provide any 
exp lana t ion  f o r  a no t  g u i l t y  
recommendation, t h e r e  is no basis  f o r  
upholding h i s  no t  g u i l t y  recommendation. I t  
is  e s p e c i a l l y  i n f l u e n t i a l  t h a t  t h e  r e f e r e e  
found t h e  Respondent Anderson g u i l t y  of t h e  
almost i d e n t i c a l  ru le ,  t h e  F l o r i d a  Bar 
I n t e g r a t i o n  R u l e ,  Ar t ic le  I V ,  R u l e  
1 1 . 0 2 ( 3 )  ( a )  f o r  conduct con t r a ry  t o  
honesty,  j u s t i ce  or  good morals. 

A s  t o  t h e  f i r s t  sen tence  above quoted, Respondent i s  unaware of 

any ru le  of law r e q u i r i n g  a Referee " t o  provide any exp lana t ion  

f o r  a not  g u i l t y  recommendation." The law is clear t h a t  g u i l t  

i n  a d i s c i p l i n a r y  proceeding m u s t  be based upon clear and 

convincing evidence. I f  t h e  evidence suppor t ing  it i s  no t  of 

such q u a l i t y ,  t h e  Referee i s  r equ i r ed  t o  recommend a f i n d i n g  of 

no t  g u i l t y .  That  i s  t h e  s i t u a t i o n  i n  t h i s  matter. 

I n t e g r a t i o n  R u l e  1 1 . 0 2 ( 3 )  ( a )  is  f a r  from " i d e n t i c a l "  w i t h  

D i s c i p l i n a r y  R u l e  1 -102  ( A )  ( 4 )  . Conduct c o n s t i t u t i n g  

d ishones ty ,  f raud ,  deceit o r  mis rep resen ta t ion  always i s  

con t r a ry  t o  honesty,  jus t ice  o r  good morals  b u t  conduct 

c o n t r a r y  t o  honesty,  jus t ice  o r  good morals  does not  

n e c e s s a r i l y  c o n s t i t u t e  conduct involv ing  d ishones ty ,  f raud,  
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deceit or misrepresentation. Respondent Anderson suggests that 

her failure to promptly acknowledge the misrepresentations on 

pages 15, 15a and 15b of the Amended Answer Brief might well 

constitute, as the Referee found, conduct contrary to justice 

or good morals but that said conduct is no wise constitutes 

dishonesty, fraud, deceit or misrepresentation. 
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SECOND POINT INVOLVED 

0 
DO THE FACTS OF THIS CASE REQUIRE THAT EITHER OF THE 
RESPONDENTS BE FOUND G U I L T Y  OF VIOLATING DISCIPLINARY RULE 
7-106 ( C )  (1) ? 

D i s c i p l i n a r y  R u l e  7-106 ( C )  (1) provides :  

" In  appear ing  i n  h i s  p r o f e s s i o n a l  capac i ty  
be fo re  a t r i b u n a l ,  a lawyer s h a l l  no t :  

(1) State  o r  a l l u d e  t o  any matter t h a t  he 
has  no reasonable  basis t o  b e l i e v e  i s  
r e l e v a n t  t o  t h e  case o r  t h a t  w i l l  not  be 
suppor ted  by admissible evidence. " 

The Referee recommended t h a t  bo th  Respondents be found not  

g u i l t y  of v i o l a t i n g  t h i s  I n t e g r a t i o n  R u l e .  I n  t h e  Bar 's  Br i e f  

on page 9 ,  it is  s ta ted:  

"This f i n d i n g  of no t  g u i l t y  a l s o  appears  
wi thout  any exp lana t ion  by t h e  referee. The 
rule  is a s t r a i g h t f o r w a r d  p r o h i b i t i o n  
a g a i n s t  making m i s r e p r e s e n t a t i o n s  of f a c t  
t o  a t r i b u n a l  which appears  d i r e c t l y  on 
p o i n t  i n  t h i s  case, p a r t i c u l a r l y  given t h e  
referee 's  f i n d i n g s  t h a t  respondents  
cont inued  t h e i r  m i s r e p r e s e n t a t i o n s  a f te r  
becoming aware of them i n  response t o  t h e  
Motion f o r  Sanct ions.  I' 

I n  a t t empt ing  t o  d i s c e r n  t h e  meaning of a d i s c i p l i n a r y  

rule ,  one should look  t o  t h e  a p p l i c a b l e  e t h i c a l  cons ide ra t ions .  

E t h i c a l  Cons idera t ion  7.25 is t h e  e t h i c a l  c o n s i d e r a t i o n  

a p p l i c a b l e  t o  D i s c i p l i n a r y  R u l e  7-106 ( C )  (1) which provides ,  

among o t h e r  t h i n g s :  

"***a lawyer should n o t  make any p r e f a t o r y  
statement be fo re  a t r i b u n a l  i n  regard  t o  
t h e  purpor ted  fac ts  of t h e  case on t r i a l  
u n l e s s  he b e l i e v e s  t h a t  h i s  s ta tement  w i l l  
be supported by admissible evidence;***and 
a lawyer should no t  by sub te r fuge  put  
be fo re  a j u r y  matters which it cannot 
p rope r ly  cons ider .  'I 
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The d i s c i p l i n a r y  r u l e  he re  involved is, i n  e f f e c t ,  a 

p r o h i b i t i o n  a g a i n s t  t h e  type  of conduct described i n  t h e  above 

quoted  e t h i c a l  cons ide ra t ion .  The d i s c i p l i n a r y  r u l e  has no 

r e l a t i o n s h i p  t o  t h e  making of mis rep resen ta t ions  of f a c t .  Such 

m i s r e p r e s e n t a t i o n s  are  covered by o t h e r  d i s c i p l i n a r y  rules such 

a s  D i s c i p l i n a r y  R u l e  1-102 ( A )  ( 4 ) .  

The f a c t s  of t h i s  case w i l l  not  suppor t  a recommendation 

of g u i l t  of a v i o l a t i o n  of D i s c i p l i n a r y  R u l e  7-106(C) (1) and 

t h e  Referee could no t  f i n d  t h e s e  Respondents g u i l t y  of 

v i o l a t i n g  sa id  rule. 

There i s  no evidence i n  t h i s  case t h a t  e i t h e r  Respondent 

had any reasonable  basis t o  b e l i e v e  t h a t  t h e  miss ta tements  on 

pages 15 ,  15a and 15b of t h e  Amended Answer Br ie f  were not  

r e l e v a n t  a t  t h e  a p p e l l a t e  l e v e l .  I f  they had been true, 

obviously they would have been r e l e v a n t .  0 
L i k e w i s e ,  t h e r e  is no evidence i n  t h i s  case t h a t  a t  t h e  

t i m e  t h e  Amended Answer Brief was f i l e d ,  t h e  Respondent 

Anderson had any knowledge which would lead her  t o  b e l i e v e  t h a t  

t h e  miss ta tements  on pages 1 5 ,  15a  and 15b of t h e  Amended 

Answer Brief would no t  be supported by t h e  record.  

F u r t h e r ,  there is no evidence t h a t  t h e  Respondent McClung 

had read t h e  c o n t e n t s  of pages 15 ,  15a and 15b and t h a t  he had 

any knowledge thereof  a t  t h e  t i m e  of f i l i n g  t h e  Amended Answer 

Brief.  



THIRD POINT INVOLVED 

ARE THE RECOMMENDATIONS O F  A PRIVATE REPRIMAND FOR THE 
RESPONDENT ANDERSON AND A PUBLIC REPRIMAND FOR THE RESPONDENT 
McCLUNG ADEQUATE D I S C I P L I N E  UNDER THE FACTS OF THIS CASE? 

A S  TO THE RESPONDENT ANDERSON ALONE 

I t  is  t h e  p o s i t i o n  of t h e  F l o r i d a  Bar t h a t  R u l e  3-5.l(b) 

and R u l e  3 - 7 . 5 ( k )  (1) (3)  of t h e  R u l e s  of D i s c i p l i n e  preclude t h e  

Referee from recommending a p r i v a t e  reprimand f o r  t h e  

Respondent Anderson, These R u l e s  of D i s c i p l i n e  became 

e f f e c t i v e  January I, 1 9 8 7 .  The conduct which war ran t s  t h e  

Referee's recommendation of a f i n d i n g  of g u i l t  a l l  occur red  i n  

1 9 8 6  p r i o r  t o  t h e  e f f e c t i v e  date of t h e  above c i ted 

Discipl  i na ry  R u l e s .  The l a s t  p o s s i b l e  ac t  of misconduct 

occur red  when Respondent Anderson f i l e d  t h e  Respondent I s 

Response t o  A p p e l l a n t ' s  Motion f o r  Sanct ions  on December 2, 0 
1 9 8 6 .  P r i o r  t o  January I, 1 9 8 7 ,  there were no R u l e s  of 

D i s c i p l i n e  3 -5 . l (b )  and 3 - 7 . 5 ( k )  (1) ( 3 ) .  The ru le  i n  effect  i n  

December 1986  was I n t e g r a t i o n  R u l e  1 1 . 0 6 ( 9 )  (a )  , which rule  i n  

par t  reads: 

"The referee's r e p o r t  s h a l l  i nc lude  (1) a 
f i n d i n g  of f ac t  a s  t o  each i t e m  of 
misconduct of which t h e  respondent i s  
charged, which f i n d i n g s  of fact  s h a l l  enjoy 
t h e  same presumption of c o r r e c t n e s s  as t h e  
judgment of t h e  t r i e r  of f ac t  i n  a c i v i l  
proceeding, (2) recommendations a s  t o  
whether or  no t  t h e  respondent should  be 
found g u i l t y  of misconduct j u s t i f y i n g  
d i s c i p l i n a r y  measures, ( 3 )  recommendations 
as  t o  t h e  d i s c i p l i n a r y  measures t o  be 
applied;***" 
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R u l e  of D i s c i p l i n e  3 -5 . l (b )  provides :  

0 'I (b)  MINOR MISCONDUCT 

Minor misconduct is t h e  only type  of 
misconduct f o r  which a p r i v a t e  reprimand is  
a n  a p p r o p r i a t e  d i s c i p l i n a r y  sanc t ion .  'I 

R u l e  of D i s c i p l i n e  3 - 7 . 5 ( k )  (1) is e x a c t l y  t h e  same as  

I n t e g r a t i o n  R u l e  11.06(9) ( a )  except as  t o  subpart (3)  which 

reads : 

" ( 3 )  recommendations as  t o  t h e  d i c i p l i n a r y  
measures t o  be app l i ed ,  p rovided  t h a t  a 
p r i v a t e  reprimand may be recommended only 
i n  cases based on a complaint of minor 
misconduct; It 

Thus,  by adopt ing  t h e  R u l e s  of D i s c i p l i n e  e f f e c t i v e  January 1, 

1987,  t h e  c o u r t  e l imina ted  t h e  d i s c i p l i n a r y  measure of a 

p r i v a t e  reprimand f o r  a l l  conduct o t h e r  t han  minor misconduct 

n and, i n  e f f e c t ,  made a p u b l i c  reprimand, a more s e r i o u s  

d i s c i p l i n a r y  measure, t h e  s o l e  measure of d i s c i p l i n e  f o r  

misconduct which t h e r e t o f o r e  merited a p r i v a t e  reprimand. The 

Bar i n  t h i s  case is t a k i n g  t h e  p o s i t i o n  t h a t  t h e  Referee i s  

prec luded  from recommending t h e  d i s c i p l i n e  provided i n  t h e  

I n t e g r a t i o n  R u l e  because of t h e  adopt ion  of t h e  R u l e s  of 

D i s c i p l i n e ,  even though t h e  misconduct occur red  p r i o r  t o  t h e  

e f f e c t i v e  date of t h e  R u l e s  of D i sc ip l ine .  

There i s  no p rov i s ion  i n  t h e  R u l e s  of D i s c i p l i n e  g iv ing  

them r e t r o a c t i v e  e f f e c t .  I t  would seem clear t h a t ,  absen t  a 

p r o v i s i o n  g iv ing  t h e  rules r e t r o a c t i v e  effect ,  t h e  rules  do not  

have such effect as t o  matters of subs tance  a s  d i s t i n g u i s h e d  

from matters of procedure.  The writer has been unable t o  f i n d  

-. any d i s c i p l i n a r y  case d i r e c t l y  i n  p o i n t  on t h i s  subject.  
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However, Younq v. Altenhaus,  472 So.2d 1152 ( F l a .  19851, and 

Department of Business  Requla t ion  v. S t e i n ,  326 So.2d 205 ( F l a .  

3d DCA 19761 ,  a l though d i scuss ing  s ta tutes ,  should be equa l ly  

a p p l i c a b l e  as t o  rules adopted by t h e  Supreme Court of F lo r ida .  

I t  a l s o  seems clear t h a t  i n c r e a s i n g  t h e  d i s c i p l i n a r y  

measure f o r  misconduct is  no t  a matter of procedure. I t  i s  a 

matter of substance.  The Respondents he re  f u l l y  recognize t h a t  

t h e  c o u r t  has t h e  power t o  order  such d i s c i p l i n a r y  measures as 

it sees f i t .  On t h e  o t h e r  hand, Respondents he re  a l s o  

recognize t h a t  t h e  recommendations of t h e  Referee who heard t h e  

evidence and observed t h e  Respondents has some weight w i t h  t h e  

cour t .  After cons ide r ing  t h e  whole matter, t h e  Referee 

recommended t h a t  Respondent Anderson r e c e i v e  a p r i v a t e  

reprimand and t h e  c o u r t  should g i v e  some weight t o  t h i s  

recommendation. 

AS TO BOTH RESPONDENTS 

The Bar f u r t h e r  a rgues  t h a t  t h e  F l o r i d a  Standards f o r  

Imposing Lawyer Sanct ions  r e q u i r e s  noth ing  less  than  a 

suspension of these Respondents. I t  m u s t  be recognized t h a t  

t h e  F l o r i d a  Standards f o r  Imposing Lawyer Sanct ions  a r e  not  t h e  

product  of t h i s  c o u r t  b u t  exp res s  only t h e  views of t h e  Board 

of Governors of t h e  F l o r i d a  Bar. Thus, as a p a r t  of t h e  

opening s t a t emen t  t o  t h e  F l o r i d a  Standards f o r  Imposing Lawyer 

Sanct ions,  it is  s ta ted:  

" In  November, 1986,  The F l o r i d a  Bar's Board 
of Governors approved t h e  F l o r i d a  Standards 
f o r  Imposing Lawyer Sanct ions.  Those 
s a n c t i o n s  carried over t h e  same t h e o r e t i c a l  
approach of t h e  ABA Standards,  whi le  
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changing some of t h e  recommended 
d i s c i p l i n e .  The Board w i l l  be us ing  t h e s e  
s t a n d a r d s  a s  e s t a b l i s h e d  Board g u i d e l i n e s  
f o r  d i s c i p l i n e  pursuant  t o  R u l e  3 - 7 . 8 ,  
R u l e s  of D i s c i p l i n e ,  as w e l l  as i n  i t s  
recommendations t o  t h e  F l o r i d a  Supreme 
Court f o r  d i s c i p l i n e  t o  be imposed. 'I 

Standard 3.0 is as  fo l lows:  

"3.0 GENERALLY 

I n  imposing a s a n c t i o n  a f t e r  a f i n d i n g  of 
lawyer misconduct, a c o u r t  should cons ide r  
t h e  fo l lowing  f a c t o r s :  

(a)  t h e  duty v i o l a t e d ;  

(b )  t h e  l a w y e r ' s  mental s t a t e ;  

(c)  t h e  p o t e n t i a l  o r  actual i n j u r y  caused  

(d )  t h e  e x i s t e n c e  of aggrava t ing  o r  

The Bar c i t e s  Standard 6.12 as a u t h o r i t y  f o r  demanding t h e  

suspension of t h i s  Respondent. Standard 6 .1  reads a s  fo l lows :  

by t h e  l a w y e r ' s  misconduct; and 

m i t i g a t i n g  f a c t o r s .  

"6.1 FALSE STATEMENTS, FRAUD AND 
MISREPRESENTATION: 

agg rava t ing  o r  mi t iqa  t i n s  Absent 
c i rcumstances,  and upon a p p l i c a t i o n  of t h e  
f a c t o r s  set ou t  i n  Standard 3.0,  t h e  - - -  ~ 

to1 1 owing s a n c t i o n s  are  gene r a1 l y  
a p p r o p r i a t e  i n  cases invo lv ing  conduct t h a t  
i s  p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  of 
jus t ice  o r  t h a t  i nvo lves  d ishones ty ,  f r aud ,  
deceit, o r  mi s rep resen ta t ion  t o  a cour t .  

Standard 6.12 provides :  

"6.12 Suspension i s  a p p r o p r i a t e  when a 
lawyer knows t h a t  fa lse  s t a t e m e n t s  o r  
documents a re  being s u b m i t t e d  t o  t h e  c o u r t  
o r  t h a t  material informat ion  i s  improperly 
being withheld,  and takes  no remedial 
a c t i o n .  I' 

Assuming t h a t  t h e  F lo r ida  Standards f o r  Imposing Lawyer 

Sanct ions  have some bear ing  on t h e  d i s c i p l i n e  t o  be 
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adminis te red ,  t h e  conduct of t h e s e  Respondents does not  f a l l  

w i t h i n  t h e  purview of Standard 6.12 above quoted. The Referee 0 
d i d  no t  f i n d  t h a t  they  knew, when Anderson f i l e d  t h e  Amended 

Answer B r i e f ,  t h a t  t h e  s t a t emen t s  on pages 15 ,  15a  and 15b 

the reo f  were f a l s e .  A s  a matter of f a c t ,  t h e  evidence i s  clear 

t h a t  Anderson d i d n ' t  knowingly make s a i d  mis rep resen ta t ions .  I t  

is  e q u a l l y  clear t h a t  McClung had no knowledge of t h e  

mis rep resen ta t ions .  They d i d  no t  improperly withhold material 

in format ion  and took no remedial  ac t ion .  They l e a r n e d  of t h e  

m i s r e p r e s e n t a t i o n s  f o r  t h e  f i r s t  time when t h e  P l a i n t i f f  f i l e d  

h i s  Reply Brief .  This  document c l e a r l y  se t  o u t  and proved t h e  

m i s r e p r e s e n t a t i o n s  and advised  t h e  c o u r t  of t h e  material 

misrepresented  -- t h e  second d e p o s i t i o n  of t h e  P l a i n t i f f .  The 

c o u r t  having been advised  of t h e  m i s r e p r e s e n t a t i o n s  and t h e  

material  proving t h e  same, no remedial  a c t i o n  was r e q u i r e d  t o  

a d v i s e  t h e  c o u r t  of t h e  mis rep resen ta t ions .  

Standard 6.14 of t h e  Standards f o r  Imposing Lawyer 

Sanct ions  is  a p p l i c a b l e  t o  both  of t h e  Respondents. This  

Standard reads: 

"P r iva t e  reprimand i s  a p p r o p r i a t e  when a 
lawyer is n e g l i g e n t  i n  determining whether 
submi t ted  s t a t emen t s  o r  documents are f a l s e  
o r  i n  f a i l i n g  t o  d i s c l o s e  material 
informat ion  upon l e a r n i n g  of i t s  f a l s i t y ,  
and causes l i t t l e  o r  no actual o r  p o t e n t i a l  
i n j u r y  t o  a p a r t y ,  o r  causes l i t t l e  o r  no 
adverse  o r  p o t e n t i a l l y  adverse  e f f e c t  on t h e  
l e g a l  proceeding. " 

When t h i s  Standard i s  coupled w i t h  Standard 3.0, it becomes 

ev iden t  t h a t  a p r i v a t e  reprimand is  t h e  a p p r o p r i a t e  d i s c i p l i n e  
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f o r  Respondent Anderson. She may have been neg l igen t  i n  not  

r ead ing  t h e  second d e p o s i t i o n  even though it was n o t  a p a r t  of 

t h e  t r i a l  c o u r t  record.  A s  a r e su l t  of t h i s  negl igence ,  she  

unknowingly made t h e  mis rep resen ta t ions .  Opposing counsel  
brought  these m i s r e p r e s e n t a t i o n s  t o  t h e  a t t e n t i o n  of t h e  c o u r t  

i n  a manner which made them apparent  s o  no remedial a c t i o n  was 

r e q u i r e d  by Respondent. Her m i s r e p r e s e n t a t i o n s  caused l i t t l e  

o r  no actual o r  p o t e n t i a l  i n j u r y  t o  a p a r t y ,  and caused l i t t l e  

o r  no adverse  o r  p o t e n t i a l l y  adverse  effect  on t h e  l e g a l  

proceeding . 
Although Standard 6.14 is a p p l i c a b l e  t o  both  Respondents, 

t h e  Referee, appa ren t ly  b e l i e v i n g  McClung' s conduct more 

cu lpab le ,  recommended a p u b l i c  reprimand. McClung has no t  

sought  review therefrom. 

I n  br ie f ,  t h e  ac t s  of misconduct of which Respondents a re  

g u i l t y  are simply: (1) n e g l i g e n t l y  and unknowingly making t h e  

m i s r e p r e s e n t a t i o n s  on pages 15 ,  15a and 15b of t h e  Amended 

Answer Brief;  (2) no t  confess ing  t o  t h e i r  g u i l t  which was 

obvious t o  them f o r  t h e  f i r s t  time and t o  t h e  a p p e l l a t e  c o u r t  

upon t h e  f i l i n g  of P l a i n t i f f ' s  Reply Brief; and ( 3 )  n o t  

apo log iz ing  t o  t h e  c o u r t  f o r  t h e  misstatements .  The a p p e l l a t e  

c o u r t  summed it up dur ing  t h e  hea r ing  on t h e  Motion f o r  

Sanc t ions  w i t h  t h e  fo l lowing  d ia logue:  

"Judge Cobb: A l l  r i g h t .  

Now, you say  you made a mistake and pu t  
t h a t  i n  -- an u n t r u t h  -- i n  your br ief .  

This  q u e s t i o n  i s  made, and t h e n  i n  response 
why d i d n ' t  you say  t h a t  ' t h a t  i s  un t rue  and 
I withdraw it?' 
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M s .  Anderson: Your honor, it is  unt rue  
w i t h  regard  t o  t h e  consent  a l l e g a t i o n .  I t  
i s  no t  un t rue  w i t h  regard t o  W i l l i a m s  R u l e s  
of Evidence. 

Judge Upchurch: Why d o n ' t  you j u s t  c l a r i f y  
it? 

Judge Cobb: If you had answered i t  i n  t h e  
Response t r u t h f u l l y  and hones t ly  you miqht 
no t  be here today." 

A s  f a r  as t h e  a p p e l l a t e  c o u r t  was concerned, t h e  graviment of 

Respondents'  o f f e n s e  was no t  t h e  unknowing m i s r e p r e s e n t a t i o n s  

made i n  t h e  Brief b u t  t h e i r  f a i l u r e  t o  acknowledge t h e  e r r o r ,  

which was obviously known t o  t h e  c o u r t  and t h e i r  f a i l u r e  t o  

v o l u n t a r i l y  c o r r e c t  it. I sugges t  t h a t  t h e  graviment of t h e i r  

o f f e n s e s  i n  t h i s  d i s c i p l i n a r y  proceeding is e x a c t l y  t h e  same. 

Thei r  miss ta tements  were not  made f o r  t h e  purpose of misleading 

t h e  cour t .  Because of t h e  work of opposing counsel ,  t h e  c o u r t  

was n o t  mislead by t h e  miss ta tements  and no remedial a c t i o n  was 0 
necessary.  On t h e  o t h e r  hand, when t h e s e  miss ta tements  came t o  

Respondents'  a t t e n t i o n ,  they should have promptly i n  some 

manner advised  t h e  c o u r t  t he reo f  and apologized.  For t h i s  

conduct I sugges t  t h a t  t h e  recommended d i s c i p l i n e s  a re  

adequate.  1 f u r t h e r  sugges t  t h a t  a 60-day suspension is an 

unduly harsh and p u n i t i v e  measure not  necessary  f o r  t h e  

p r o t e c t i o n  of t h e  Bench, t h e  Bar or  t h e  p u b l i c  o r  f o r  t h e  

d e t e r r e n c e  of o t h e r  lawyers  from committing s imilar  misconduct. 

On page 1 2  of t h e  Bar 's  Brief,  it is  stated: 

"Fur ther ,  where a respondent has a p r i o r  
d i s c i p l i n a r y  record,  it is  a p p r o p r i a t e  t h a t  
they should be d i s c i p l i n e d  more ha r sh ly  
than  o therwise ,  The F l o r i d a  B a r  v. Reese; 
421 So.2d 495 (Fla .  19821."  
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I n  The F l o r i d a  Bar v. Reese, t h e  Supreme Court  merely approved 

t h e  Referee's r e p o r t  and adopted h i s  recommendation of 

d i s c i p l i n e  wi thout  any comment. The p e r t i n e n t  p a r t s  of t h e  

r e p o r t  of t h e  Referee read: 

"AS appears  from t h e  next  s e c t i o n  of t h i s  
Report ,  Respondent (beginning i n  1968)  has  
been g u i l t y  of misconduct f o r  which he has  
been d i s c i p l i n e d  on three occasions.  I n  
t h e  Private Reprimand adminis te red  J u l y  6 ,  
1978, t h e  Board of Governors advised  t h e  
Respondent ' t h a t  t h i s  Board w i l l  t r ea t  
ha r sh ly  any f u t u r e  v i o l a t i o n  by you of our 
e t h i c a l  s t a n d a r d s ' .  This  made l i t t l e  
impression on Respondent as he f a i l e d  t o  
f i l e  a f f i d a v i t s  w i t h  t h e  B a r  as required, 
beqinninq i n  May 1979.  

As Respondent has demonstrated t h e  l a c k  of 
s ense  of r e s p o n s i b i l i t y ,  and has  no t  
p r o f i t e d  from previous  d i s c i p l i n a r y  
measures, s e r i o u s  c o n s i d e r a t i o n  has  been 
q iven  t o  a recommendation of disbarment.  'I 

sense  of r e s p o n s i b i l i t y ,  and has  no t  
p r o f i t e d  from previous  d i s c i p l i n a r y  

las been 
of disbarment.  'I 

Respondents take no i s s u e  w i t h  t h e  p r o p o s i t i o n  t h a t  where a 

lawyer has demonstrated t h e  lack of a sense  of r e s p o n s i b i l i t y ,  

and has  "not p r o f i t e d  from previous  d i s c i p l i n a r y  measures". 

This  c o u r t  should o rde r  a d i s c i p l i n a r y  measure which would be 

harsher than  i f  he had no t  been d i s c i p l i n e d  before .  However, 

there  is  noth ing  i n  t h i s  record  r e f l e c t i n g  t h a t  t h e s e  

Respondents f a i l e d  t o  demonstrate t h e  lack  of a sense  of 

r e s p o n s i b i l i t y  and t h a t  they have not  p r o f i t e d  from previous  

d i s c i p l i n a r y  measures. 

0 

Fur ther  on page 1 2  of t h e  B r i e f ,  t h e  Bar s ta tes :  

"Previous case law of t h i s  Court a l s o  
i n d i c a t e s  t h a t  a suspension f o r  each 
respondent is  appropr i a t e .  I n  The F l o r i d a  
Bar v. Oxner, 4 3 1  So.2d 983 (F la .  19831, 
t h e  respondent was suspended f o r  60  days 
where he misrepresented  t h e  f a c t s  t o  a 
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t r i a l  judge i n  o rde r  t o  o b t a i n  a 
continuance. 

The above cited case is  e n t i r e l y  d i f f e r e n t  t han  t h e  matter he re  

b e f o r e  t h e  cour t .  Oxner knowingly and i n t e n t i o n a l l y  l i e d  t o  

t h e  c o u r t  t o  secure a continuance. H e  r ece ived  a 60-day 

suspension. H i s  conduct of l y i n g  was aggrava ted  by h i s  conduct 

i n  t h e  d i s c i p l i n a r y  proceeding. H e  took t h e  p o s i t i o n  t h a t  

l y i n g  t o  t h e  c o u r t  "was a minor m i s t a k e  and t h e  Bar was making 

t o o  b i g  of a matter ou t  of it." I n  t h e  d i s c i p l i n a r y  proceeding 

he f i l e d  no Answer, and he denied t h e  t r u t h  of a l l  of t h e  Bar 's  

Requests f o r  Admissions except  t h a t  he was a member of t h e  B a r  

s u b j e c t  t o  d i s c i p l i n e  by t h e  Supreme Court. "The s e r i o u s n e s s  

of h i s  conduct i n  making bold  f a c e d  l i e s  t o  Judge Fine does n o t  

appear t o  be recognized by Respondent." H e  claimed t h a t  he had 

"only committed one e r r o r  t h a t  merits no more than  a p r i v a t e  

reprimand and t h a t  he has been punished enough by t h e  pendency 

of t h e s e  proceedings."  The Referee found t h a t  Oxner seemed " t o  

0 

t h i n k  t h a t  by r e f u s i n g  t o  recognize  t h e  s i g n i f i c a n c e  of h i s  

conduct it w i l l  a l l  j u s t  go away." Obviously, w i th  t h i s  

a t t i t u d e  Oxner had t o  r e c e i v e  a s e v e r e  d i s c i p l i n a r y  pena l ty .  

Such is not  t h e  s i t u a t i o n  w i t h  t h e s e  Respondents. They have 

admi t ted  t h e i r  e r r o r s  be fo re  t h e  Referee.  They have impressed 

t h e  Referee t o  such an  e x t e n t  t h a t  he b e l i e v e s  a p r i v a t e  

reprimand i s  adequate  f o r  Anderson and a p u b l i c  reprimand 

adequate  f o r  McClung. 
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CONCLUSION 

Th i s  d i s c i p l i n a r y  a c t i o n  was brought about  s o l e l y  by t h e  

conduct of t h e  Respondents. I t  was t h e  resu l t  of a lack of 

communication between t h e  Respondents themselves,  t h e  f a i l u r e  

of Respondent Anderson t o  read t h e  second depos i t i on ,  t h e  

f a i l u r e  of Respondent McClung t o  read c a r e f u l l y  t h e  Amended 

Answer Br ie f  and t h e  f a i l u r e  of both of them t o  acknowledge 

promptly t h e  m i s r e p r e s e n t a t i o n s  i n  t h e  Amended Answer Brief.  

The m i s r e p r e s e n t a t i o n s  were not  t h e  result  of an e f f o r t  t o  

misstate t h e  f a c t s  and mislead t h e  c o u r t  -- they were made 

unknowingly. The m i s r e p r e s e n t a t i o n s  were brought t o  t h e  

a t t e n t i o n  of t h e  Respondents a t  t h e  same t i m e  t h a t  they were 

documented and brought t o  t h e  a t t e n t i o n  of t h e  a p p e l l a t e  cour t .  

I t  r equ i r ed  no a c t i o n  on t h e  p a r t  of Respondents t o  remedy t h e  

s i t u a t i o n  which they had created. Thei r  only f a u l t  i n  t h i s  

r ega rd  was t h a t  they f a i l e d  t o  acknowledge t h e i r  e r r o r s  and 

apologize .  

The Referee heard t h e  evidence and observed t h e  

Respondents and t h e i r  r e a c t i o n  t o  t h i s  d i s c i p l i n a r y  proceeding 

and he recommended a p r i v a t e  reprimand f o r  Respondent Anderson 

and a pub l i c  reprimand f o r  Respondent McClung. 

R e  spy&# ulJy submi t ted  , 

S u i t e  1 2 2 0  
St .  Pe te rsburg ,  F l o r i d a  33701 
(813) 898-4474 
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