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STATEMENT OF THE CASE - 
- ~ _ _ I _  

This case is before this Honorable Court after lengthy 

proceedings before the Grievance Committee, a finding of probable 

cause, filing of formal Complaints and various other pleadings by 

the Florida Bar and by the Respondent, trial on the merits before 

an appointed Referee, and the filing of a Petition for review of 

the Report of Referee. The Complainant has not filed any cross 

petition for review and, by letter informing the Respondent of 

the approval of the Referee's recommendation, has indicated that 

it will not seek review of the report o r  challenge the 

recommended findings o r  proposed disciplinary measures. 

There remains pending before this Honorable Court the question of 

whether o r  not Respondent's Petition for Review which, 

admittedly, was not timely filed under Rule 3-7.6, Rules 

Regulating the Florida Bar, should be considered based upon the 

statement contained in that petition to the effect that the 

untimely filing of that petition was based upon Respondent's 

reliance upon the dates set forth in the Complainant's letter 

notifying him of the Board of Governors' consideration and 

approval of the Referee's report. 

Respondent has petitioned this Honorable Court for 

review of the Report of Referee alleging, in brief, the following 

irregularities and improprieties: 

1) the measure of discipline recommended is overly 
vague and unnecessarily harsh; 

2 )  assessment of excessive and improper costs; 

3 )  that the findings of fact are not supported by the 
record; and 

.. 
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4 )  t h a t  t h e  r e c o m m e n d a t i o n s  a s  t o  f i n d i n g  o f  g u i l t  o r  
i n n o c e n c e  a r e  n o t  s u p p o r t e d  b y  t h e  f a c t s  f o u n d  b y  
t h e  r e f e r e e .  

STATEMENT OF FACTS _--- 

On o r  a b o u t  J u n e  7 ,  1 9 8 8 ,  some e l e v e n  m o n t h s  a f t e r  h i s  

a p p o i n t m e n t  a s  r e f e r e e ,  t h e  Hon. J o h n  A n t o o n ,  11, C i r c u i t  J u d g e ,  

r e n d e r e d  h i s  r e p o r t  a n d  r e c o m m e n d a t i o n s  f o l l o w i n g  t h e  c o n c l u s i o n  

o f  t h e  t r i a l  o f  t h e  a l l e g a t i o n s  o f  m i s c o n d u c t  b y  t h e  r e s p o n d e n t  

se t  f o r t h  i n  t h e  C o m p l a i n t s .  I t  appears  t h a t  t h e  Board  o f  

G o v e r n o r s  m e t  i n  l a t e  J u l y  a n d ,  on  A u g u s t  2 ,  1 9 8 8 ,  t h e  F l o r i d a  

Bar n o t i f i e d  t h e  R e s p o n d e n t  b y  l e t t e r  t h a t  t h e  r e p o r t  a n d  

r e c o m m e n d a t i o n s  o f  t h e  r e f e r e e  h a d  b e e n  a p p r o v e d .  

I n  t h a t  same n o t i c e  l e t t e r ,  t h e  Bar s t a t e d  e r r o n e o u s l y  

a n d  u n e q u i v o c a l l y  s t a t e d  t h a t  t h e  R e s p o n d e n t  h a d  u n t i l  A u g u s t  2 9 ,  

1 9 8 8  t o  f i l e  a p e t i t i o n  f o r  r e v i e w  o f  t h a t  r e p o r t  a n d  t h o s e  

r e c o m m e n d a t i o n s .  When R e s p o n d e n t  l e a r n e d ,  on Augus t  1 7 ,  1 9 8 8 ,  

t h a t  t h e  a p p r o p r i a t e  t i m e  f o r  f i l i n g  wou ld  h a v e  b e e n  n o  l a t e r  

t h a n  A u g u s t  1 6 ,  1 9 8 8 ,  h e  i m m e d i a t e l y  t e l e p h o n e d  t h e  a u t h o r  of  t h e  

A u g u s t  2 ,  1 9 8 8  n o t i c e  l e t t e r  a n d  was i n f o r m e d  t h a t  t h e  a u t h o r  was 

n o t  p r e s e n t  i n  t h e  o f f i c e ,  t h a t  t h e y  h a d  r e c o g n i z e d  t h e  e r r o r  

a f t e r  t h e  l e t t e r  was m a i l e d ,  t h a t  a m e s s a g e  wou ld  be l e f t  t o  

r e t u r n  t h e  t e l e p h o n e  c a l l ,  a n d  t h a t  c o u n s e l  s h o u l d  c o n t a c t  M s .  

Wichrowsk i  i n  O r l a n d o  a s  s h e  wou ld  l i k e l y  be t h e  a t t o r n e y  

a s s i g n e d  t o  f o r m u l a t e  a n d  a r g u e  t h e  C o m p l a i n a n t ' s  r e s p o n s e  t o  t h e  

p e t i t i o n .  R e l y i n g  on C o m p l a i n a n t ' s  r e p r e s e n t a t i o n s  a s  t o  t i m e  

f o r  f i l i n g  a p e t i t i o n  f o r  r e v i e w ,  R e s p o n d e n t  d i d  f i l e  s u c h  a 
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petition on August 26, 1988. 

The cases before this Honorable Court for review of the 

referee's report and recommendations are comprised of two 

separate Complaints filed by the Bar alleging three instances of 

professional misconduct. The Complaint in case number 70,830 

addresses the inquiry of Betty Ruth Kern. The second Complaint, 

case number 71,085, addresses the inquiries of Mr. and Mrs. 

Mancuso (Count I) and Mr. and Mrs. Wilkenson (Count 11). 

It is strangely coincidental that these three 

inquiries, along with at least four others which were disposed of 

at the Grievance Committee level, were all filed very close in 

time to an inflammatory report by the Daytona Beach News-Journal 

of the Respondent's last disciplinary order on or about January 

2 9 ,  1987. 

------- 

Equally bizarre is the fact that all of these 

investigations were originally scheduled for a single marathon 

Grievance Committee hearing session where the same panel would 

hear and then consider in executive session something on the 

order of seven consecutive allegations of professional wrongdoing 

on the part of this same Respondent. This improper and unfair 

abuse of procedure, which would certainly draw a fifteen yard 

penalty for "piling on" and/or "unsportsmanlike conduct" if it 

happened in so genteel a forum as a college football game, 

amounts to condemnation by innuendo which blatantly strips the 

respondent of any presumption of innocence or pretense of 

fairness in the proceedings and, further, appears to be a 

calculated tactic of the prosecuting agency to so prejudice and 
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c o n f u s e  t h e  p r o b a b l e  c a u s e  p a n e l  a s  t r i e r  o f  f a c t  a s  t o  e n s u r e  a 

f i n d i n g  o f  p r o b a b l e  c a u s e  b a s e d  upon t h e  s h e e r  number a n d  v a r i e t y  

o f  a l l e g a t i o n s ,  p r o m p t e d  b y  a d v e r s e  n e w s p a p e r  p u b l i c i t y ,  r a t h e r  

t h a n  upon t h e  p a r t i c u l a r  meri ts  o f  a n y  o r  a l l  o f  t h e  a l l e g a t i o n s .  

I n  e f f e c t ,  t h i s  R e s p o n d e n t  h a s  b e e n  p r i v i l e g e d  t o  b e  h a n g e d  i n  

a n d  b y  t h e  l o c a l  n e w s p a p e r  a n d  t h e n  t r i e d  b y  a p r e j u d i c e d  c o u r t .  

R e s p o n d e n t  h a s  r a i s e d  a n d  s t r e n u o u s l y  a r g u e d  t h i s  i s s u e  b y  

a p p r o p r i a t e  m o t i o n s  a t  e a c h  l e v e l  o f  t h e s e  p r o c e e d i n g s .  

The f i n a l  h e a r i n g  i n  b o t h  o f  t h e s e  cases was o r i g i n a l l y  

s c h e d u l e d  f o r  November 1 8 ,  1 9 8 7 .  A t  t h a t  t i m e ,  t h e  r e f e r e e  h e a r d  

a p p r o x i m a t e l y  t w o - a n d - o n e - h a l f  h o u r s  o f  t e s t i m o n y  a s  t o  Coun t  I 

o f  t h e  C o m p l a i n t  i n  case n u m b e r  7 0 , 8 3 0 ,  t h e  a l l e g a t i o n s  i n v o l v i n g  

B e t t y  R u t h  K e r n ,  a n d  t h e n  a n n o u n c e d  t h a t  t i m e  f o r  t h e  c o m p l e t i o n  

o f  t h e  h e a r i n g  would  be s c h e d u l e d  a s  s o o n  a s  p o s s i b l e .  T h a t  

c o n t i n u a t i o n  o f  t e s t i m o n y  o c c u r r e d  on  J a n u a r y  2 0 ,  1988 .  D u r i n g  

t h a t  J a n u a r y  2 0 ,  1 9 8 8  h e a r i n g ,  Bar C o u n s e l  c r o s s - e x a m i n e d  t h e  

R e s p o n d e n t  a n d  f u r t h e r  examined  M s .  Kern  i n  r e b u t t a l .  F o l l o w i n g  

t h e  c l o s e  o f  e v i d e n c e  b y  b o t h  s i d e s ,  t h e  R e f e r e e  h e a r d  b o t h  t h e  

B a r ' s  a n d  t h e  R e s p o n d e n t ' s  o r a l  c l o s i n g  a r g u m e n t  a s  t o  t h e  Kern  

m a t t e r .  

The n e x t  ma t t e r  t a k e n  u p  b y  t h e  R e f e r e e  was t h e  f i n a l  

h e a r i n g  o f  Coun t  I 1  o f  case number 7 1 , 0 8 5  c o n c e r n i n g  t h e  

a l l e g a t i o n s  o f  M r .  a n d  Mrs. W i l k e n s o n .  Once a g a i n ,  i t  i s  

i n t e r e s t i n g  t o  n o t e  t h a t  t h e  o r i g i n a l  i n q u i r y  b y  t h e  W i l k e n s o n s  

a l l e g e d  t h e  i n f i n i t e l y  m o r e  s e r i o u s  v i o l a t i o n  t h a t  R e s p o n d e n t  had  

s t o l e n  m o n i e s  b e l o n g i n g  t o  t h e m  f r o m  h i s  t r u s t  a c c o u n t .  The  o n l y  

a l l e g a t i o n  o f  t h e  C o m p l a i n t  was t h a t  R e s p o n d e n t  had  o v e r d r a w n  h i s  
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t r u s t  a c c o u n t  a n d  t h e n  c o v e r e d  t h e  o v e r d r a f t  w i t h o u t  mak ing  

a d e q u a t e  r e c o r d  o f  t h e  t r a n s a c t i o n .  

T o  p r o v e  t h a t  a l l e g a t i o n ,  t h e  F l o r i d a  B a r  p r e s e n t e d  t h e  

t e s t i m o n y  of C h a r l e s  L e e ,  a s t a f f  i n v e s t i g a t o r  i n  t h e  O r l a n d o  

o f f i c e ,  a n d  s e v e r a l  d o c u m e n t s  r e l a t i n g  t o  t h e  e x a c t  o v e r d r a w i n g  

o f  t h e  a c c o u n t  a l l e g e d .  By t h e  same t o k e n ,  R e s p o n d e n t ' s  e v i d e n c e  

was c l e a r  a n d  u n r e b u t t e d  t h a t  t h e  o v e r d r a f t  was a n  a r i t h m e t i c  

e r r o r  a n d  was i m m e d i a t e l y  c o r r e c t e d  when t h e  b a n k  n o t i f i e d  h i m ,  

b y  t e l e p h o n e ,  o f  t h e  p r o b l e m .  F o l l o w i n g  t h e  c l o s e  o f  b o t h  s i d e s '  

e v i d e n c e ,  t h e  r e f e r e e  h e a r d  o r a l  c l o s i n g  a r g u m e n t s  f r o m  b o t h  t h e  

F l o r i d a  B a r  a n d  t h e  R e s p o n d e n t .  F i n a l l y ,  i t  a p p e a r e d  t h a t  t h e  

r e f e r e e  was p r e p a r e d  t o  h e a r  e v i d e n c e  on Coun t  I o f  c a s e  number 

7 1 , 0 8 5  r e g a r d i n g  t h e  i n q u i r y  b y  M r .  a n d  Mrs. Mancuso.  

P r i o r  t o  t h a t  J a n u a r y  2 0 ,  1988  h e a r i n g ,  t h e r e  h a d  b e e n  

s e v e r a l  m o t i o n  h e a r i n g s  a n d ,  b a s e d  upon Bar C o u n s e l ' s  

r e p r e s e n t a t i o n  s h e  would  r e a d  t h e  t r a n s c r i p t s  o f  t h e  Mancusos '  

G r i e v a n c e  C o m m i t t e e  t e s t i m o n y  i n t o  t h e  r e c o r d ,  R e s p o n d e n t  had  

f i l e d  a m o t i o n  i n  l i m i n e  t o  e x c l u d e  t h o s e  t r a n s c r i p t s .  N e i t h e r  

R i c h a r d  Mancuso n o r  S a n d r a  Mancuso was p h y s i c a l l y  p r e s e n t  f o r  t h e  

J a n u a r y  2 0 ,  1988  h e a r i n g  a n d  t h e  r e f e r e e  t o o k  u p  t h e  R e s p o n d e n t ' s  

m o t i o n  i n  l i m i n e  f o r  e v i d e n t i a r y  h e a r i n g .  

Bar C o u n s e l  o f f e r e d  t h e  t e s t i m o n y  o f  h e r  s e c r e t a r y  who 

s t a t e d  t h a t  s h e  had a t e l e p h o n e  c o n v e r s a t i o n  w i t h  e i t h e r  M r .  o r  

Mrs. Mancuso ,  t h a t  t h e y  were p l a n n i n g  t o  be " o u t  o f  t h e  c o u n t r y ' '  

on  v a c a t i o n  on  J a n u a r y  2 0 ,  1 9 8 8 ,  a n d  t h a t  ___--__-- s h e  had n o t  b e e n  

i n s t r u c t e d  t o  s u b p o e n a  t h e  Mancusos  f o r  t h a t  --- h e a r i n g  [ e m p h a s i s  

a d d e d ] .  On c r o s s - e x a m i n a t i o n ,  s h e  a d m i t t e d  s h e  h a d  no  d i r e c t  

-I__--_I__-___ 
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p e r s o n a l  k n o w l e d g e  o f  t h e i r  w h e r e a b o u t s  o r  w h e t h e r  t h e y  would  

h a v e  a p p e a r e d  i f  s u b p o e n a e d .  [A-226 - A-2341. 

R e s p o n d e n t  p r o f f e r e d  t o  t h e  r e f e r e e  t h a t  h e  h a d  

o b t a i n e d  s u b p o e n a e s  commanding t h e  Mancusos '  a p p e a r a n c e  a n d  t h a t  

s e r v i c e  h a d  b e e n  a c c e p t e d  b y  Mrs. M a n c u s o ' s  m o t h e r .  R e s p o n d e n t  

f u r t h e r  a r g u e d  t h a t  B a r  C o u n s e l  had  n o t  made t h e  n e c e s s a r y  

s h o w i n g  o f  u n a v a i l a b i l i t y  u n d e r  F l o r i d a  R u l e s  o f  C i v i l  P r o c e d u r e ,  

t h a t  t h e  c o m p l a i n i n g  w i t n e s s ( e s )  were e n t i t l e d  t o  no  s p e c i a l  

p r i v i l e g e  u n d e r  t h e  R u l e s  R e g u l a t i n g  t h e  F l o r i d a  B a r  a n d ,  

t h e r e f o r e ,  t h e  t r a n s c r i p t s  s h o u l d  be e x c l u d e d .  The F l o r i d a  Bar 

a r g u e d  t h a t  t h e  t r a n s c r i p t s ,  w h i c h  would  o t h e r w i s e  be 

i n a d m i s s i b l e  h e a r s a y ,  a r e  a d m i s s i b l e .  

A t  t h a t  t i m e ,  t h e r e  was a d i s c u s s i o n  b e t w e e n  b o t h  

c o u n s e l  a n d  t h e  r e f e r e e  w h i c h  may h a v e  b e e n  a n  o f f  t h e  r e c o r d  

s i d e b a r  c o n f e r e n c e .  However ,  d u r i n g  t h e  cour se  o f  t h a t  

c o n v e r s a t i o n ,  R e s p o n d e n t ' s  c o u n s e l  l e a r n e d  f o r  t h e  f i r s t  t i m e  

t h a t  t h e r e  may h a v e  b e e n  some e x  p a r t e  c o n v e r s a t i o n  b e t w e e n  Bar 

C o u n s e l  a n d  t h e  r e f e r e e  abou t  t h e  u n a v a i l a b i l i t y  of t h e  Mancusos  

a s  w i t n e s s e s  a n d  t h e  p o t e n t i a l  a d m i s s i b i l i t y  o f  t h e  G r i e v a n c e  

C o m m i t t e e  t e s t i m o n y .  The  r e f e r e e  t h e n  r u l e d  t h a t  h e  wou ld  

s c h e d u l e  a n o t h e r  d a t e  f o r  t h e  c o m p l e t i o n  o f  t h e  f i n a l  h e a r i n g  a n d  

g i v e  a p p r o p r i a t e  n o t i c e .  

S h o r t l y  t h e r e a f t e r ,  t h e  r e f e r e e  i n f o r m e d  b o t h  c o u n s e l  

t h a t  h i s  s c h e d u l e  would  n o t  p e r m i t  t h e  t a k i n g  o f  t h i s  t e s t i m o n y  

u n t i l  sometime t o w a r d s  t h e  e n d  o f  March o r  b e g i n n i n g  o f  A p r i l .  A 

f e w  d a y s  l a t e r ,  c o u n s e l  were n o t i f i e d  t h a t  t h e  h e a r i n g  was t o  b e  

s c h e d u l e d  f o r  A p r i l  1, 1 9 8 8 .  On F e b r u a r y  1 9 ,  1 9 8 8 ,  Bar C o u n s e l  
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s e n t  a l e t t e r  t o  t h e  r e f e r e e  r e q u e s t i n g  t h a t  t h e  h e a r i n g  be 

r e s c h e d u l e d  a g a i n  t o  s u i t  t h e  Mancusos '  c o n v e n i e n c e  [ e m p h a s i s  

a d d e d ]  a s  t h e y  wou ld  a g a i n  b e  v a c a t i o n i n g  o u t  o f  town f o r  

___-_--_---~--__----- 

a p p r o x i m a t e l y  t h e  f i r s t  t e n  d a y s  o f  A p r i l .  

T h i s  c o r r e s p o n d e n c e  p r o m p t e d  a t e l e p h o n e  c o n f e r e n c e  

c a l l  h e a r i n g ,  w i t h o u t  r e c o r d ,  a t  w h i c h  t i m e  i t  was a g r e e d  t h e  

h e a r i n g  wou ld  be h e l d  i n  N e w  Smyrna Beach  a t  t h e  V o l u s i a  C o u n t y  

B r a n c h  C o u r t h o u s e  o n  March 2 9 ,  1988 a t  4:30 P.M. i n  o r d e r  t o  

p e r m i t  M s .  Wichrowsk i  t o  p r o d u c e  h e r  w i t n e s s e s  w i t h o u t  

i n t e r f e r i n g  w i t h  t h e i r  v a c a t i o n  p l a n s .  M s .  Wichrowsk i  f o l l o w e d  

t h i s  c o n v e r s a t i o n  b y  f o r w a r d i n g  a n o t i c e  o f  h e a r i n g ,  b e a r i n g  a 

c e r t i f i c a t e  o f  s e r v i c e  d a t e d  March 2 3 ,  1 9 8 8 ,  s e t t i n g  t h e  

c o n t i n u a t i o n  of t h e  F i n a l  H e a r i n g  f o r  t h e  V o l u s i a  C o u n t y  B r a n c h  

C o u r t h o u s e  a t  N e w  Smyrna B e a c h ,  F l o r i d a  on A p r i l  2 9 ,  1 9 8 8  a t  4:30 

P.M. T h a t  n o t i c e  was r e c e i v e d  b y  R e s p o n d e n t ' s  c o u n s e l  on  March 

2 5 ,  1 9 8 8 .  

On March 29 ,  1 9 8 8 ,  R e s p o n d e n t  a n d  h i s  c o u n s e l  a n d  t h e  

r e f e r e e  a p p e a r e d  a t  t h e  N e w  Smyrna Beach  B r a n c h  C o u r t h o u s e  r e a d y  

t o  c o n c l u d e  t h i s  h e a r i n g .  A t  t h a t  t i m e ,  R e s p o n d e n t ' s  c o u n s e l  

i n f o r m e d  t h e  r e f e r e e  o f  t h e  n o t i c e  s t a t i n g  t h e  d a t e  a s  A p r i l  2 9 ,  

1 9 8 8  r a t h e r  t h a n  March 2 9 ,  1 9 8 8 .  However ,  a f t e r  w a i t i n g  abou t  

f i f t e e n  m i n u t e s  a n d  n o t i n g  t h a t  n e i t h e r  M s .  W i c h r o w s k i  n o r  t h e  

Mancusos  had  a p p e a r e d ,  t h e  r e f e r e e  a n d  R e s p o n d e n t ' s  c o u n s e l  

t e l e p h o n e d  Bar C o u n s e l  i n  O r l a n d o  t o  i n v e s t i g a t e  t h e  d e l a y .  

When M s .  Wichrowsk i  a n s w e r e d  t h e  t e l e p h o n e ,  s h e  r e p r e s e n t e d  t o  

t h e  r e f e r e e  a n d  t o  R e s p o n d e n t ' s  c o u n s e l  t h a t  s h e  h a d  made a n  

e r r o r  i n  t h e  d a t e s ,  t h a t  s h e  wou ld  n e e d  a t  l e a s t  t h i r t y  t o  
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f o r t y - f i v e  m i n u t e s  t o  d r i v e  f r o m  O r l a n d o  t o  N e w  Smyrna B e a c h ,  a n d  

t h a t  t h e  Mancusos  had  b e e n  i n f o r m e d  o f  t h e  A p r i l  d a t e  on  t h e  

n o t i c e  o f  h e a r i n g .  B a r  C o u n s e l  f u r t h e r  i n d i c a t e d  t h a t  s h e  

b e l i e v e d  t h e  Mancusos  had  a l r e a d y  l e f t  f o r  v a c a t i o n  a n d  c o u l d  n o t  

b e  r e a c h e d .  The  r e f e r e e  t h e n  a n n o u n c e d  t o  b o t h  c o u n s e l  t h a t  h e  

wou ld  h o l d  a t e l e p h o n e  c o n f e r e n c e  c a l l  h e a r i n g  a t  1 : 1 5  P.M. on  

A p r i l  1, 1988  t o  d i s p o s e  o f  t h e  q u e s t i o n  o f  a d m i s s i b i l i t y  o f  t h e  

t r a n s c r i p t  o f  t h e  Mancusos '  t e s t i m o n y  b e f o r e  t h e  p robab le  c a u s e  

p a n e l .  

I n  t h e  i n t e r i m ,  R e s p o n d e n t ' s  c o u n s e l  s e n t  s u b p o e n a e s  

commanding t h e  Mancusos  t o  appea r  a t  t h e  o f f i c e s  o f  R e s p o n d e n t ' s  

c o u n s e l  a t  t h e  t i m e  o f  t h e  t e l e p h o n e  c o n f e r e n c e  c a l l  h e a r i n g  t o  

be i s s u e d  b y  t h e  r e f e r e e .  T h o s e  s u b p o e n a e s  were i s s u e d  b y  t h e  

r e f e r e e  a n d ,  unknown t o  B a r  C o u n s e l ,  p e r s o n a l l y  s e r v e d  on  b o t h  

R i c h a r d  Mancuso a n d  S a n d r a  Mancuso a t  t h e i r  r e s i d e n c e  on  t h e  

e v e n i n g  o f  March 3 1 ,  1 9 8 8 .  

D u r i n g  t h e  c o u r s e  o f  t h a t  t e l e p h o n e  c o n f e r e n c e  h e a r i n g ,  

B a r  C o u n s e l  a g a i n  a t t e m p t e d  t o  a r g u e  t h a t  s h e  c o u l d  r e l y  o n l y  

upon t h e  G r i e v a n c e  C o m m i t t e e  t r a n s c r i p t  ----I w i t h o u t  [ e m p h a s i s  a d d e d 1  

a n y  s h o w i n g  t h a t  t h e  w i t n e s s e s  were u n a v a i l a b l e  a s  d e f i n e d  b y  

F l o r i d a  R u l e s  o f  C i v i l  P r o c e d u r e  o r  t h a t  c o u n s e l  had made e f f o r t  

t o  compe l  t h e  a t t e n d a n c e  o f  t h e  w i t n e s s e s  a n d  was u n s u c c e s s f u l  i n  

t h a t  e n d e a v o r .  R e s p o n d e n t ' s  c o u n s e l  t h e n  i n f o r m e d  t h e  r e f e r e e  

(who was i n  h i s  Chambers  i n  M e l b o u r n e )  a n d  B a r  C o u n s e l  (who was 

a t  h e r  o f f i c e  i n  O r l a n d o )  t h a t  R i c h a r d  Mancuso a n d  S a n d r a  

Mancuso ,  who B a r  C o u n s e l  h a d  j u s t  r e p r e s e n t e d  t o  t h e  r e f e r e e  a s  

" u n a v a i l a b l e "  h a v i n g  " a l r e a d y  l e f t  f o r  v a c a t i o n " ,  were p h y s i c a l l y  
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p r e s e n t  i n  h i s  w a i t i n g  room i n  D a y t o n a  Beach .  

A f t e r  t h i s  s t a r t l i n g  d e v e l o p m e n t ,  t h e  f o l l o w i n g  

c o l l o q u y  b e t w e e n  t h e  r e f e r e e  a n d  c o u n s e l  o c c u r r e d :  

"MS. W I C H R O W S K I :  Your  Honor ,  i t ' s  c l ea r  t h a t  M r .  Bloom 
i s  f r a u d u l e n t l y  a t t e m p t i n g  t o  d e l a y  t h e s e  p r o c e e d i n g s .  
I t ' s H i s  f r a u d u l e n t  a t t e m p t s  a n d  I ' v e  had more t h a n  
e n o u g h .  I b e g ,  Your Honor ,  j u s t  t o  go  a h e a d  a n d  h a v e  
h i s  t e s t i m o n y  - - 
THE COURT:  Hold on  a s e c o n d .  

I ' m  n o t  g o i n g  t o  g e t  i n v o l v e d  i n  t h e  
a c c u s a t i o n s  b e i n g  e x c h a n g e d  back a n d  f o r t h  b e t w e e n  
a t t o r n e y s .  My j o b  is t o  d e c i d e  t h i s  c a se  on  i t s  
m e r i t s .  I wan t  t o  d o  t h a t .  I ' m  n o t  g o i n g  t o  d i s m i s s  
t h e  case.  

T h e r e ' s  no  s h o w i n g  a n d  I ' m  n o t  g o i n g  t o  d e l v e  
i n t o  t h e  ma t t e r  o f  wha t  - - no  s h o w i n g  t h a t  M s .  
Wichrowsk i  h a s  d o n e  a n y t h i n g  o t h e r  t h a n  r e p r e s e n t  t o  
t h e  C o u r t  wha t  t h e  v a c a t i o n  a n d  t r a v e l i n g  p l a n s  were o f  
M r .  a n d  Mrs. Mancuso .  
t h a t  c a n  be t a k e n  u p  a t a n o t h e r  p l a c e  a n d  _-- t i m e . "  
[ e m p h a s i s  a d d e d ]  [A-259,2601.  

I f  s h e  h a s  _------__---- d o n e  s o m e t h i n g  w r o n g ,  
_____ _____l__l_-_____- 

A f t e r  f u r t h e r  d i s c u s s i o n s  w i t h  b o t h  c o u n s e l  i t  was d e c i d e d  t h a t  

t h e  Mancusos '  " l i v e "  t e s t i m o n y  wou ld  be t a k e n  b y  t e l e p h o n e  

c o n f e r e n c e  c a l l  a s  s o o n  a s  t h e  r e f e r e e  c o m p l e t e d  a n o t h e r  m a t t e r .  

The r e f e r e e  h e a r d  t e s t i m o n y  f r o m  S a n d r a  Mancuso ,  

R i c h a r d  Mancuso a n d  t h e  R e s p o n d e n t .  When b o t h  s i d e s  i n d i c a t e d  

t h a t  t h e y  had  c o n c l u d e d  t h e i r  p r e s e n t a t i o n s ,  t h e  r e f e r e e  o r d e r e d  

B a r  c o u n s e l  a n d  R e s p o n d e n t ' s  c o u n s e l  t o  s u b m i t  t h e i r  c l o s i n g  

a r g u m e n t s  t o  h im,  i n  w r i t i n g ,  w i t h i n  t e n  d a y s .  I n  d u e  c o u r s e  

c l o s i n g  a r g u m e n t s  were s u b m i t t e d  t o  t h e  r e f e r e e  b y  b o t h  s i d e s ;  

h o w e v e r ,  Bar C o u n s e l  t o o k  t h a t  o p p o r t u n i t y  t o  r e a r g u e  t h e  Kern  

c a s e  a n d  t h e  W i l k e n s o n  case  e v e n  t h o u g h  t h e  r e f e r e e  h a d  a l r e a d y  

h e a r d  o r a l  c l o s i n g  a r g u m e n t s  f r o m  b o t h  s i d e s .  R e s p o n d e n t  moved 
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t o  s t r i k e  t h e  F l o r i d a  B a r ' s  w r i t t e n  c l o s i n g  a r g u m e n t  a s  t o  a l l  

e x c e p t  t h e  Mancuso m a t t e r .  T h a t  m o t i o n  t o  s t r i k e  was g r a n t e d  b y  

o r d e r  d a t e d  J u n e  3 ,  1 9 8 8 .  

On o r  abou t  J u n e  2 ,  1 9 8 8 ,  t h e r e  was a t e l e p h o n e  

c o n f e r e n c e  c a l l ,  w i t h o u t  r e c o r d ,  i n i t i a t e d  b y  t h e  r e f e r e e  a s k i n g  

c o u n s e l  f o r  c i t a t i o n  o f  a u t h o r i t i e s  o n  t h e  i s s u e  o f  t a x a t i o n  o f  

c o s t s .  No i n d i c a t i o n  was g i v e n  a s  t o  t h e  r e f e r e e ' s  d e c i s i o n ;  

h o w e v e r ,  h e  a s k e d  f o r  a u t h o r i t y  o n  t a x a t i o n  o f  cos t s  a g a i n s t  

e i t h e r  p a r t y .  A t  t h a t  t i m e ,  c o u n s e l  were i n s t r u c t e d  t o  s u b m i t  

a u t h o r i t y  on a n  e x p e d i t e d  b a s i s .  R e s p o n d e n t ' s  c o u n s e l  c a l l e d  t h e  

r e f e r e e ' s  o f f i c e  t o  l e a v e  t h i s  a u t h o r i t y  a n d  was i n f o r m e d  b y  t h e  

s e c r e t a r y  t h a t  B a r  C o u n s e l  had a l r e a d y  s p o k e n  t o  t h e  r e f e r e e  a n d  

t h e  a u t h o r i t y  s h o u l d  be s u b m i t t e d  i n  w r i t i n g .  R e s p o n d e n t ' s  

c o u n s e l  i m m e d i a t e l y  i n f o r m e d  Bar  C o u n s e l ,  b y  l e t t e r ,  o f  t h e  

a u t h o r i t i e s  c i t e d  t o  t h e  r e f e r e e  a n d  c o n t e m p o r a n e o u s l y  f i l e d  w i t h  

t h e  r e f e r e e  a c o p y  o f  t h a t  c i t a t i o n  l e t t e r .  On J u n e  7 ,  1 9 8 8 ,  B a r  

C o u n s e l  f o r w a r d e d  t o  R e s p o n d e n t ' s  c o u n s e l  a " C i t a t i o n  Memorandum" 

r e c i t i n g  t h a t  t h e  a u t h o r i t i e s  c o n t a i n e d  t h e r e i n  were t r a n s m i t t e d  

t o  t h e  r e f e r e e  b y  t e l e p h o n e  on  J u n e  3 ,  1 9 8 8 .  

-11- 



. -  ARGUMENT ---- 

I .  T H E  MEASURE O F  D I S C I P L I N E  IMPOSED I S  OVERLY VAGUE AND U N D U L Y  -~ ---------_____--_- _----- 
HARSH. 

The r e c o m m e n d a t i o n  o f  t h e  r e f e r e e  i n  t h e  i n s t a n t  

m a t t e r ,  " t h a t  t h e  r e s p o n d e n t  be s u s p e n d e d  f r o m  t h e  p r a c t i c e  o f  

l a w  f o r  a p e r i o d  o f  m o r e  t h a n  t h r e e  ( 3 )  m o n t h s  a n d  t h e r e a f t e r  

r e s p o n d e n t  s h a l l  p r o v e  r e h a b i l i t a t i o n " ,  i s  o v e r l y  v a g u e  i n  t h a t  

i t  makes  no  s p e c i f i c  r e c o m m e n d a t i o n  a s  t o  t h e  d i s c i p l i n e  t o  be 

imposed .  The r e f e r e e  recommends o n l y  t h a t  t h i s  H o n o r a b l e  C o u r t  

s u s p e n d  r e s p o n d e n t  f r o m  t h e  p r a c t i c e  o f  law l o n g  e n o u g h  t h a t  h e  

w i l l  n o t  b e  r e i n s t a t e d  a u t o m a t i c a l l y  a f t e r  t h a t  s u s p e n s i o n .  B u t  

f r o m  t h e  r e p o r t  s u b m i t t e d  b y  t h e  r e f e r e e  i t  i s  i m p o s s i b l e  f o r  t h e  

r e s p o n d e n t  t o  d e t e r m i n e  w h e t h e r  t h e  r e f e r e e  i s  recommending  a 

n i n e t y - o n e  ( 9 1 )  d a y  s u s p e n s i o n ,  t h e  o p p o s i t e  extreme s h o r t  o f  

p e r m a n e n t  d i s b a r m e n t ,  o r  s o m e t h i n g  b e t w e e n  t h e  two .  And l a c k i n g  

t h i s  i n f o r m a t i o n ,  t h e  r e s p o n d e n t  i s  u n a b l e  t o  f r a m e  a n y  s o r t  o f  

i n t e l l i g e n t  a r g u m e n t  i n  r e s p o n s e  t o  t h e  r e c o m m e n d a t i o n .  

I t  appears  t o  r e s p o n d e n t  t h a t  t h e  o n l y  g e n u i n e  i s s u e  

r a i s e d  b y  t h e  r e f e r e e ' s  recommended d i s c i p l i n e  i s  w h e t h e r  o r  n o t  

t h e  m i c o n d u c t  f o u n d ,  t a k e n  w i t h  t h e  r e s p o n d e n t ' s  p a s t  

d i s c i p l i n a r y  r e c o r d ,  r i ses  t o  s u c h  a l e v e l  t h a t  i t  r e q u i r e s  a 

showing  o f  r e h a b i l i t a t i o n .  T h i s  demands  a n  a n a l y s i s  o f  b o t h  t h e  

p r e s e n t  f i n d i n g  o f  m i s c o n d u c t  a n d  a l l  p r i o r  d i s c i p l i n e s  imposed .  

I n  t h e  Kern  case,  t h e  r e f e r e e  f o u n d  t h a t  t h e  r e s p o n d e n t  

h a d  n e g l e c t e d  a l e g a l  m a t t e r  b y  a l l o w i n g  M s .  K e r n ' s  l a w s u i t  t o  be 

d i s m i s s e d  f o r  l a c k  o f  p r o s e c u t i o n ,  t h a t  h e  had p e r m i t t e d  harm t o  

come t o  h e r  b e c a u s e  a c o s t  j u d g m e n t  was e n t e r e d  f o l l o w i n g  t h e  
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d i s m i s s a l  a n d  t h a t  h e  h a d  c o m m i t t e d  a c t s  w h i c h  were f r a u d u l e n t ,  

d i s h o n e s t  o r  o t h e r w i s e  a d v e r s e l y  r e f l e c t e d  on  h i s  f i t n e s s  t o  

p r a c t i c e  a w  when h e  " f a l s e l y "  t o l d  M s .  K e r n ,  " W e  won" a f t e r  t h e  

h e a r i n g  on  t h e  d i s m i s s a l .  

Here, t h e  r e f e r e e  o v e r l o o k s  s u b s t a n t i a l  m i t i g a t i n g  

e v i d e n c e .  F i r s t ,  t h e  t h e  F l o r i d a  B a r ' s  s t r i c k e n  w r i t t e n  c l o s i n g  

a r g u m e n t  makes  much a d o  t h a t  t h e r e  was a c h i r o p r a c t o r  who 

a s s e s s e d  a 1 0 %  p e r m a n e n t  d i s a b i l i t y  i n  1 9 8 4 .  Y e t  t h e  e v i d e n c e  

was e q u a l l y  c lear  a n d  u n r e b u t t e d  t h a t ,  a t  a b o u t  t h e  same t i m e ,  

t h r e e  ( 3 )  d e f e n s e  m e d i c a l  e x p e r t s  f o u n d  no  p e r m a n e n t  d i s a b i l i t y  

w h a t s o e v e r .  A d d i t i o n a l l y ,  t h e  f i n d i n g s  o f  f a c t  f a i l  t o  a d d r e s s ,  

d i r e c t l y  o r  i n d i r e c t l y ,  t h e  i s s u e  o f  r e s p o n d e n t ' s  a b i l i t y  t o  

m a i n t a i n  c o n t a c t  w i t h  M s .  Kern  e v e n  t h o u g h  t h e  r e f e r e e  h e a r d  

s u b s t a n t i a l  t e s t i m o n y .  T h e r e  i s  n o  m e n t i o n  a t  a l l  i n  t h e  

r e f e r e e ' s  f i n d i n g s  o f  t h e  u n c h a l l e n g e d  e v i d e n c e  t h a t  r e s p o n d e n t  

h a d  a n o t h e r  a t t o r n e y  i n  h i s  f i r m  m o n i t o r i n g  M s .  K e r n ' s  case f o r  

a d d i t i o n a l  m e d i c a l  i n f o r m a t i o n  w h i c h  wou ld  i n c r e a s e  t h e  v a l u e  o f  

h e r  ca se  o r  t h a t  r e s p o n d e n t  s u f f e r e d  a l e n g t h y  m a j o r  i l l n e s s  

w h i c h  e v e n t u a l l y  r e q u i r e d  him t o  h o s p i t a l i z e d  d u e  t o  a d i a b e t i c  

coma. 

The r e f e r e e  a l s o  f a i l s  t o  m e n t i o n  i n  h i s  f i n d i n g s  o f  

f a c t  t h a t  t h e  e v i d e n c e  c l e a r l y  i n d i c a t e s  t h a t  r e s p o n d e n t  t o o k  

i m m e d i a t e  s t e p s  t o  p r o t e c t  M s .  K e r n ' s  r i g h t s  a f t e r  t h e  d i s m i s s a l  

b y  r e f i l i n g  t h e  s u i t  a t  h i s  own e x p e n s e ,  moving t o  a d o p t  

d i s c o v e r y ,  a n d  p a y i n g  o v e r  t h e  amount  of  t h e  c o s t  j u d g m e n t  t o  h e r  

new c o u n s e l .  I n  f a c t ,  t h e r e  was no e v i d e n c e  s h o w i n g  t h a t  a n y  

harm came t o  M s .  Kern  a s  a r e s u l t  o f  t h e  d i s m i s s a l  f o r  l a c k  o f  
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p r o s e c u t i o n .  A l t h o u g h  t h e  r e f e r e e ' s  f i n d i n g s  come t o  t h i s  

H o n o r a b l e  C o u r t  c l o t h e d  w i t h  a p r e s u m p t i o n  o f  c o r r e c t n e s s ,  

r e s p o n d e n t  r e s p e c t f u l l y  s u b m i t s  t h a t  t h e r e  i s  a f i n e  l i n e  b e t w e e n  

d a r k  humor a n d  d e l i b e r a t e  m i s r e p r e s e n t a t i o n  when a n  a t t o r n e y  h a s  

t h e  unwelcome d u t y  t o  i n f o r m  h i s  c l i e n t  t h a t  a n  i s s u e  h a s  b e e n  

r e s o l v e d  i n  f a v o r  o f  t h e  o p p o s i t i o n .  

I n  t h e  Mancuso m a t t e r ,  t h e  r e f e r e e  f o u n d  t h a t  o n e  of  

t h e  u n a v o i d a b l e  c o r o l l a r i e s  o f  M u r p h y ' s  L a w  s t i l l  h o l d s ;  i f  you  

w a n t  t o  make  a n  enemy,  a l l  you  n e e d  t o  d o  i s  d o  a f r i e n d  a f a v o r .  

Here r e s p o n d e n t  was a c t i n g ,  b y  t h e  t e s t i m o n y  o f  a l l  c o n c e r n e d ,  

o u t s i d e  o f  a n y  a t t o r n e y / c l i e n t  r e l a t i o n s h i p  a n d ,  a c c o r d i n g  t o  

Mrs. Mancuso ,  " d o i n g  R i c h i e  a f a v o r ' '  b y  p i c k i n g  u p  money f r o m  a 

v e n d i n g  m a c h i n e  i n  M i a m i  w h i l e  r e s p o n d e n t  was  t h e r e  on  o t h e r  

b u s i n e s s .  The  referee f o u n d  t h a t  r e s p o n d e n t  had  c o m m i t t e d  a c t s  

s u b j e c t  t o  p r o f e s s i o n a l  d i s c i p l i n e  f o r  n o t  p r o m p t l y  d e l i v e r i n g  

t h e  m o n i e s  t o  t h e  Mancusos a n d  u n d e r  t h e  i t - d o e s n ' t - l o o k - g o o d -  

f o r - a - l a w y e r - t o - d o - t h a t  r u l e .  

Based upon t h e  f a c t s  s p e c i f i c a l l y  f o u n d  b y  t h e  r e f e r e e ,  

t h e  l o n g e s t  t i m e  t h e  r e s p o n d e n t  h e l d  t h o s e  m o n i e s  was f o u r  ( 4 )  

d a y s ;  a n d  f u r t h e r ,  t h e r e  was t e s t i m o n y  i n  t h e  r e c o r d  t h a t  t h e  

r e s p o n d e n t  d i d  h a v e  p e r s o n a l  c o n t a c t  w i t h  M r .  Mancuso i n  

J a c k s o n v i l l e  d u r i n g  t h a t  t i m e .  T h e r e  i s  a l s o  t e s t i m o n y  i n  t h e  

r e c o r d  t h a t  t h e  Mancusos  were g e t t i n g  " p r e s s u r e "  f r o m  t h e i r  

p a r t n e r s  r e g a r d i n g  t h o s e  m o n i e s  w h i c h  may h a v e  c a u s e d  them t o  be 

more  d e m a n d i n g .  M o r e o v e r ,  t h e r e  i s  no  a l l e g a t i o n  o r  f i n d i n g  

w h a t s o e v e r  t h a t  less  t h a n  a l l  o f  t h e  m o n i e s  d u e  were t u r n e d  o v e r  

t o  t h e  Mancusos .  
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I n  e f f e c t ,  t h e  r e f e r e e ' s  f i n d i n g s  o f  f a c t  s u g g e s t  t h a t  

r e s p o n d e n t  t r i e d  t o  h o l d  t h e  money t o  r a n s o m  t h a t  Mrs. Mancuso 

would  s i g n  "a paper  " d r o p p i n g "  h e r  d a u g h t e r ' s  l a w s u i t  f o r  m e d i c a l  

m a l p r a c t i c e ,  a s  w e l l  a s  o t h e r  u n i d e n t i f i e d  papers"  a f t e r  s h e  a n d  

h e r  h u s b a n d  had c a l l e d  t h e  r e s p o n d e n t ' s  o f f i c e  many t i m e s  o v e r  a 

s h o r t  p e r i o d  o f  t i m e  a n d ,  a l l e g e d l y ,  t h r e a t e n e d  t o  swear o u t  a 

w a r r a n t  f o r  h i s  a r r e s t .  R e s p o n d e n t  r e s p e c t f u l l y  s u b m i t s  t h a t ,  

u n d e r  t h o s e  c i r c u m s t a n c e s ,  i t  wou ld  be r e a s o n a b l e  f o r  a n  a t t o r n e y  

t o  a s k  h i s  c l i e n t  t o  s i g n  c o n s e n t s  t o  w i t h d r a w a l  a s  t h e  

r e l a t i o n s h i p  h a s  p r o b a b l y  d e t e r i o r a t e d  t o  t h e  p o i n t  w h e r e  h e  c a n  

no  l o n g e r  f u n c t i o n  e f f e c t i v e l y  a s  c o u n s e l .  I n t e r e s t i n g l y  e n o u g h ,  

Mrs. M a n c u s o ' s  memory improved  when q u e s t i o n e d  on  t h e  i s s u e  o f  

s i g n i n g  a r e c e i p t  a n d ,  o b v i o u s l y  d r i p p i n g  venom a n d  sarcasm, on  

t h e  q u e s t i o n  o f  w h e t h e r  o r  n o t  s h e  h a d  ever b e f o r e  b e e n  h e l d  i n  

c o n t e m p t  of c o u r t  f o r  f a i l i n g  t o  r e s p o n d  t o  a s u b p o e n a .  

The r e f e r e e  f o u n d ,  i n  t h e  W i l k e n s o n  m a t t e r ,  t h a t  t h e  

r e s p o n d e n t  r e c e i v e d  m o n i e s  i n t o  h i s  t r u s t  a c c o u n t  on  b e h a l f  o f  

t h e  W i l k e n s o n s  i n  December 1986  a n d ,  on  F e b r u a r y  24, 1 9 8 7 ,  

o v e r d r e w  t h o s e  f u n d s  b y  w r i t i n g  a c h e c k  p a y a b l e  t o  h i m s e l f .  The 

r e f e r e e  f u r t h e r  f o u n d  t h a t  on  March 2 ,  1987 t h e  r e s p o n d e n t  

d e p o s i t e d  a sum o f  money t o  c o v e r  a n d  cor rec t  t h a t  o v e r d r a f t  f r o m  

h i s  own f u n d s  w i t h o u t  n o t i n g  t h e  c l i e n t  i d e n t i f i c a t i o n  on t h e  

d e p o s i t  t i c k e t  i n  v i o l a t i o n  o f  two r u l e s  o f  t r u s t  a c c o u n t i n g  

p r o c e d u r e .  T h e r e  was no  a l l e g a t i o n  o r  f i n d i n g  o f  a n y  ha rm t o  t h e  

W i l k e n s o n s  o r  t o  a n y  o t h e r  c l i e n t  o f  r e s p o n d e n t  a s  a r e s u l t  o f  

t h i s  e r r o r .  

However ,  t h e  f i n d i n g s  o f  f a c t  f a i l  t o  m e n t i o n  
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respondent's unchallenged mitigating testimony that this was an 

honest arithmetic error and that the respondent immediately 

corrected the deficieny upon receiving telephone notice from the 

bank of the overdraft. Admittedly, the deposit ticket was not 

clearly identified on its face as to the particular client 

account; but from a policy standpoint, the referee's 

recommendation on this matter does not withstand analysis. This 

is an unnecessarily narrow and technical interpretation of the 

rules and leaves no margin for the correction of legitimate 

errors which may be found in compliance with another rule of 

trust accounting procedure requiring periodic reconcilliation of 

ledger cards with the account balance. If this interpretation is 

the correct application of the applicable rules as a whole, then 

it would seem that every attorney who ever found a discrepancy in 

his trust account due to an error in addition or subtraction 

would be subject to discipline even if that attorney immediately. 

corrected that error. This would entirely undermine the purpose 

of the rule requiring regular monthly reconcilliation of the 

client ledger cards and the trust account balance as any error 

found could not be corrected without jeopardizing the attorney's 

license to practice law. This makes no practical sense. 

A brief review of the respondent's prior disciplinary 

actions reveals that he has, in the past, been disciplined for 

failure to adequately supervise non-lawyer personnel, untimely 

filing of an appellate brief, inadequate supervision of trust 

account recordkeeping and the catch-all it-doesn't-look-good-for- 

a-lawyer-to do-that rule. Most recently, he was suspended for 
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n i n e t y  ( 9 0 )  d a y s  i n  1 9 8 7  f o r  c o n d u c t  r e f l e c t i n g  a d v e r s e l y  on  h i s  

f i t n e s s  t o  p r a c t i c e  I.aw, i n a d e q u a t e  s u p e r v i s i o n  o f  n o n - l a w y e r  

p e r s o n n e l ,  i n a d e q u a - e  t r u s t  a c c o u n t  r e c o r d k e e p i n g ,  a n d  m i s u s e  o f  

t r u a t  f u n d s  u n d e r  p a r a l l e l  p r o v i s i o n s  o f  t h e  D i s c i p l i n a r y  R u l e s  

a n d  t h e  f o r m e r  I n t e g r a t i o n  R u l e .  The F l o r i d a  -~ B a r  v s .  N e e l y ,  502 

So.2d. 1 2 3 7  ( F l a .  1 9 8 7 ) .  

R e v i e w i n g  t h e  cases o n  t h e  q u e s t i o n  o f  " t h e  p u n i s h m e n t  

f i t t i n g  t h e  crime", r e s p o n d e n t  r e s p e c t f u l l y  a s s e r t s  t h a t  t h e  

m i s c o n d u c t  f o u n d  b y  t h e  r e f e r e e e  i n  t h e  i n s t a n t  cases d o e s  n o t  

r i s e  t o  s u c h  a l e v e l  a s  t o  requi re  a s u s p e n s i o n  i n  excess o f  

n i n e t y  ( 9 0 )  d a y s  a n d  p r o o f  o f  r e h a b i l i t a t i o n  a s  a p r e c o n d i t i o n  o f  

r e i n s t a t e m e n t  i n  o r d e r  t o  d i s c o u r a g e  s i m i l a r  a c t s  b y  o t h e r  

l a w y e r s  a n d  t o  p r o t e c t  t h e  i n t e r e s t s  o f  s o c i e t y .  And c o n s i d e r i n g  

t h e  m i t i g a t i n g  f a c t o r s  w h i c h  a r e  c l e a r l y  p r e s e n t  i n  t h e  i n s t a n t  

r e c o r d ,  n o n e  o f  t h e  a c t s  f o u n d  b y  t h e  r e f e r e e  amount  t o  t h e  t y p e  

o f  b l a t a n t  o r  m a l i c i o u s  m i s c o n d u c t  f o r  w h i c h  s u c h  p e n a l  s a n c t i o n s  

s h o u l d  be r e s e r v e d .  

A s u s p e n s i o n  o f  t h i s  r e s p o n d e n t  e x c e e d i n g  n i n e t y  ( 9 0 )  

d a y s  i s  t h e  p r a c t i c a l  e q u i v a l e n t  o f  d i s b a r m e n t  a n d ,  t a k i n g  i n t o  

c o n s i d e r a t i o n  t h e  m i t i g a t i n g  f a c t o r s  a n d  t h a t  no  t a n g i b l e  harm 

came t o  a n y  p e r s o n  i n v o l v e d  a s  a r e s u l t  o f  r e s p o n d e n t ' s  c o n d u c t ,  

i s  a n  u n d u l y  a n d  u n j u s t i f i a b l y  h a r s h  s a n c t i o n .  R e s p o n d e n t  h a s  

b e e n  a member o f  t h e  Bar f o r  more  t h a n  f i f t e e n  y e a r s  a n d ,  e v e n  i f  

t h e  s u p e n s i o n  i s  o n l y  n i n e t y - o n e  ( 9 1 )  d a y s ,  w i l l  be r e q u i r e d  t o  

l o c a t e  a n d  s i f t  t h r o u g h  a l l  o f  t h e  r e c o r d s  o f  h i s  p r a c t i c e  f r o m  

1 9 7 2  t o  t h e  p r e s e n t ;  t h e  sheer vo lume  o f  m a t e r i a l  t h i s  r e s p o n d e n t  

w i l l  h a v e  t o  p r o d u c e  i n  o r d e r  t o  comply  w i t h  r e a d m i s s i o n  
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p r o c e d u r e s  s e t  f o r t h  i n  t h e  R u l e s  R e g u l a t i n g  t h e  F l o r i d a  Bar w i l l  

e f f e c t i v e l y  t u r n  a n i n e t y - o n e  d a y  s u s p e n s i o n  i n t o  a t  l e a s t  a two 

y e a r  s u s p e n s i o n .  Y e t  when t h e  a c t s  o f  m i s c o n d u c t  f o u n d  b y  t h e  

r e f e r e e  a r e  examined  s t a n d i n g  a l o n e ,  n o n e  o f  t h e m  i s  s o  s e r i o u s  

t h a t  i t  wou ld  l i k e l y  j u s t i f y  a n y t h i n g  h a r s h e r  t h a n  a p u b l i c  

r e p r i m a n d  b u t  f o r  t h e  f a c t  t h a t  t h i s  is n o t  t h i s  r e s p o n d e n t ' s  

f i r s t  i n s t a n c e  o f  p r o f e s s i o n a l  d i s c i p l i n e .  

11. T H E  R E F E R E E  A S S E S S E D  I M P R O P E R  A N D  EXCESSIVE COSTS.  

One o f  t h e  r e f e r e e ' s  r e c o m m e n d a t i o n s  i n  t h i s  m a t t e r  i s  

t h a t  R e s p o n d e n t  be  a s s e s s e d  c o s t s  o f  t h e  F l o r i d a  B a r  i n  t h e  

a p p r o x i m a t e  amount  o f  $ 4 , 1 4 2 . 5 0 .  Of t h a t  a m o u n t ,  two items s t a n d  

o u t  a s  u n u s u a l l y  h i g h  u n d e r  t h e  c i r c u m s t a m c e s .  R e s p o n d e n t  r a i s e d  

b y  m o t i o n  b e f o r e  t h e  r e f e r e e  t h e  q u e s t i o n  o f  t h e  p r o p r i e t y  o f  a l l  

of t h e  cos t s .  T h i s  m o t i o n  was n e v e r  h e a r d  b e f o r e  t h e  r e f e r e e  

f i l e d  h i s  r e p o r t  a n d  recommendat  i o n s .  

F i r s t ,  t h e  B a r  h a s  w h o l l y  f a i l e d  t o  i n  a n y  way i t e m i z e  

o r  i d e n t i f y  a n y  o f  t h e s e  c o s t s  t o  t h e  a c t u a l  i n v e s t i g a t i o n  i n  

w h i c h  i t  was i n c u r r e d .  I n  f a c t ,  t h e  B a r ' s  a f f i d a v i t  o f  c o s t s  i s  

s o  l a c k i n g  i n  d e t a i l  o r  i n f o r m a t i o n  a s  t o  r e n d e r  i t  v i r t u a l l y  

useless i n  a s s i s t i n g  t h e  t r i e r  o f  f a c t  i n  i t s  d e t e r m i n a t i o n  o f  

t h e  cos t s  a t t r i b u t a b l e  t o  t h e  i n d i v i d u a l  i n q u i r i r e s .  R e s p o n d e n t  

f e a r s  t h a t  t h e r e  may be some c o n f u s i o n ,  p a r t i c u l a r l y  o f  t h e  

G r i e v a n c e  C o m m i t t e e  l e v e l  t r a n s c r i p t  c o s t s ,  b e c a u s e  o f  t h e  number 

o f  i n q u i r i e s  h e a r d  i n  t h a t  same m a r a t h o n  s e s s i o n .  Y e t  t h o s e  

c o s t s  a r e  a l m o s t  o n e  q u a r t e r  o f  t h e  t o t a l  c o s t s  t h e  r e f e r e e  

recommends be a s s e s s e d  a g a i n s t  t h i s  r e s p o n d e n t .  
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T a k i n g  i n t o  c o n s i d e r a t i o n  t h e  r e f e r e e  l e v e l  t r a n s c r i p t  

c o s t s  a c c o u n t s  f o r  a l m o s t  h a l f  o f  t h o s e  c o s t s  t h e  r e f e r e e  

recommends b e  a s s e s s e d  a g a i n s t  t h i s  r e s p o n d e n t .  The s e c o n d  major  

c o n t e s t e d  i t e m ,  t h e  i n v e s t i g a t o r ' s  e x p e n s e s ,  i s  n o t  i n  a n y  way 

l i n k e d  t o  a n y  i n v e s t i g a t i o n  d o n e  i n  t h i s  ma t t e r  b y  a n y  

s u b s t a n t i a l  o r  c o m p e t e n t  f a c t s  se t  f o r t h  i n  t h e  B a r ' s  a f f i d a v i t .  

I n  f a c t ,  t h e  o n l y  e v i d e n c e  i n  t h e  r e c o r d  w h i c h  i s  e v e n  a r g u a b l y  

r e l a t e d  t o  t h o s e  c o s t s  i s  t h e  b a n k  r e c o r d s .  C e r t a i n l y  t h e  

t e s t i m o n y  g i v e n  b y  Mr. L e e  is n o t  a d e q u a t e  t o  s u p p o r t  t h e  a m o u n t s  

c l a i m e d  b y  t h e  B a r  a b s e n t  some s u b s t a n t i a t i o n  a s  t o  t h e  a c t u a l  

work d o n e  a n d  t h e  a c t u a l  c o s t s  e x p e n d e d .  

I n  t h e  cases o f  F l o r i d a  B a r  v s .  D a v i s ,  F l a . ,  419 So .2d .  
1___1- -- 

3 2 5 ,  a n d  F l o r i d a  B a r  v s .  Lehrman,  485  So .2d .  1 2 7 6  ( F l a .  1 9 8 6 )  

t h i s  C o u r t  h a s  c o n s i s t e n t l y  r u l e d  t h a t  t h e  r e f e r e e  h a s  b r o a d  

d i s c r e t i o n  t o  a p p o r t i o n  c o s t s  i n c l u d i n g  t a x i n g  c o s t s  a g a i n s t  t h e  

F l o r i d a  B a r  i n  a p p r o p r i a t e  c i r c u m s t a n c e s .  

---- - ~ - - -  

Here, t h e  Bar h a s  a s s e r t e d  w i t h o u t  a n y  s u b s t a n t i a t i o n ,  

d e t a i l  o r  o t h e r  f a c t  w h i c h  l i n k s  t h o s e  e x p e n s e s  t o  some n e c e s s i t y  

t o  t h e  ma t t e r  b e f o r e  t h e  r e f e r e e e  t h a t  a n  amoun t  i n  excess o f  

$ 1 , 2 0 0 . 0 0  was e x p e n d e d  a s  " i n v e s t i g a t o r  e x p e n s e s " .  F u r t h e r ,  

u n d e r  R u l e  3 - 7 . 5 ( k )  (1) ( 5 ) ,  R u l e s  R e g u l a t i n g  t h e  F l o r i d a  B a r ,  

" i n v e s t i g a t o r  e x p e n s e s "  i s  n o t  a d e f i n e d  c a t e g o r y  o f  t a x a b l e  

c o s t s .  Nor a r e  " i n v e s t i g a t o r  e x p e n s e s "  a c a t e g o r y  o f  c h a r g e a b l e  

c o s t s  u n d e r  F l o r i d a  R u l e s  of  C i v i l  P r o c e d u r e  s u c h  t h a t  t h e y  would  

become c h a r g e a b l e  u n d e r  R u l e  3 - 7 . 5 ( e )  ( l ) ,  R u l e s  R e g u l a t i n g  t h e  

F l o r i d a .  To t h e  c o n t r a r y ,  t h e  c a t e g o r y  o f  " c o s t s "  t h e  B a r  h a s  

a t t e m p t e d  t o  r e c o v e r  f r o m  R e s p o n d e n t  i n  t h i s  ma t t e r  a r e  a t y p e  o f  
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c o s t  w h i c h  i s  u s u a l l y  r e c o v e r a b l e  o n l y  u n d e r  s p e c i f i c  s t a u t o r y  

a u t h o r i t y  a s  u s e d  t o  be  u n d e r  t h e  c i v i l  t h e f t  p r o v i s i o n s  o f  

Sect i o n  812 .035  ( 7 )  , F l o r i d a  S t a t u t e s  p r i o r  t o  t h e  1984 r e v i s i o n .  

R e s p o n d e n t  r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  v e r y  l i m i t e d  

i n q u i r y  Mr. L e e  t e s t i f i e d  a b o u t  d o e s  n o t  s u p p o r t  a n y  f e e  o r  

e x p e n s e  i n  t h e  r a n g e  c l a i m e d .  A t  m o s t ,  h e  o b t a i n e d  a n d  r e v i e w e d  

f o u r  s h o r t  b a n k  s t a t e m e n t s  a n d  a f e w  m i s c e l l a n e o u s  d o c u m e n t s .  

The r e c o r d  i s  c l e a r  t h a t  h e  d i d  n o t  a c t  a s  a p r o c e s s  s e r v e r  i n  

e i t h e r  t h e  W i l k e n s o n  m a t t e r  o r  i n  t h e  Mancuso m a t t e r  w h i c h  would  

j u s t i f y  some c o m p e n s a t i o n .  F u r t h e r ,  g i v e n  t h e  l a c k  o f  

s u b s t a n t i a t i o n  i n  t h e  B a r ' s  a f f i d a v i t  a n d  t h e  f a c t  t h a t  t h e  

r e s p o n d e n t  c h a l l e n g e d  t h o s e  c o s t s  b y  m o t i o n ,  i t  wou ld  appea r  t h a t  

t h e  minimum d u t y  o f  t h e  r e f e r e e  would  be t o  h a v e  some f u r t h e r  

h e a r i n g  on  t h e  m a t t e r  b e f o r e  e x e r c i s i n g  t h e  b r o a d  d i s c r e t i o n  

g i v e n  h im u n d e r  t h e s e  ru l e s .  On t h a t  b a s i s ,  R e s p o n d e n t  

r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  c o s t s ,  a t  l e a s t  a s  t o  t h e  

" i n v e s t i g a t o r  e x p e n s e s " ,  c o n s t i t u t e  a n  abuse  o f  t h e  r e f e r e e ' s  

d i s c r e t i o n  a n d  s h o u l d  be d i s a l l o w e d .  

111. THE RECOMMENDED FINDINGS O F  FACT A R E  NOT SUPPORTED BY THE ------ --- __ 
R E C O R D .  

I n  h i s  f i n d i n g s  o f  f a c t ,  t h e  r e f e r e e  h a s  d rawn  numerous  

i n f e r e n c e s  w h i c h  a r e  n o t  s u p p o r t e d  b y  t h e  t e s t i m o n y  o f  t h e  

w i t n e s s e s  o r  t h e  e x h i b i t s  a d m i t t e d  i n t o  e v i d e n c e .  S p e c i f i c a l l y ,  

t h e  r e f e r e e  h a s  e n t i r e l y  d i s c o u n t e d  o r  i g n o r e d  v i r t u a l l y  a l l  o f  

t h e  t e s t i m o n y  of  a n y  w i t n e s s  c a l l e d  on b e h a l f  o f  t h e  r e s p o n d e n t .  

I n  f a c t  t h e  r e s p o n d e n t ' s  t e s t i m o n y  s q u a r e l y  meets t h e  

a l l e g a t i o n s  o f  Mrs. Kern  t h a t  s h e  was n o t  n o t i f i e d  o f  t h e  
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d i s m i s s a l  f o r  l a c k  o f  p r o s e c u t i o n .  [A-136, 1 3 7 1 .  F u r t h e r ,  t h e  

t e s t i m o n y  c l e a r l y  a d d r e s s e s  t h e  i s s u e  o f  Mrs. K e r n ' s  i n a b i l i t y  t o  

a c c u r a t e l y  r e c a l l  d a t e s ,  t h e  f a c t  t h a t  t h e r e  was some d i f f i c u l t y  

a n d / o r  d e l a y  d u e  t o  t h e  i n s u r o r  f o r  t h e  d r i v e r  o f  t h e  v e h i c l e  

g o i n g  i n t o  l i q u i d a t i o n ,  a n d  t h e  l i k e l i h o o d  t h a t  Mrs. K e r n ' s  

i n j u r i e s  d i d  n o t  m e e t  t h e  t h r e s h h o l d  set  b y  F l o r i d a  law.  T h e r e  

i s  a l s o  u n c o n t r o v e r t e d  t e s t i m o n y  t h a t  Mrs. Kern  d i d  n o t  l e a v e  

m e s s a g e s  a s  f r e q u e n t l y  a s  s h e  c l a i m e d ,  s h e  moved a t  l e a s t  t h r e e  

t i m e s ,  a n d  s h e  s u f f e r e d  two a d d i t i o n a l  a c c i d e n t s  d u r i n g  t h e  

r e p r e s e n t a t i o n  w h i c h  s h e  f a i l e d  t o  d i s c l o s e  t o  M r .  N e e l y .  I n  h i s  

f i n d i n g  l e t t e r s  " C " ,  I 'D" a n d  "E", t h e  r e f e r e e  c l e a r l y  r e j ec t s  a n y  

t e s t i m o n y  t h a t  r e s p o n d e n t  o r  a n y o n e  i n  h i s  o f f i c e  i n f o r m e d  M s .  

Kern  o f  t h e  d i s m i s s a l ,  i n t e r j e c t s  h i s  c h a r a c t e r i z a t i o n  of  t h e  

a l l e g e d  i n c i d e n t  a t  t h e  c o u r t h o u s e  a n n e x  on  March 1 7 ,  1 9 8 8  a s  

" f a l s e l y "  w i t h o u t  t h e  s l i g h t e s t  s c i n t i l l a  of  e v i d e n c e  t o  s u p p o r t  

a n y  s u c h  c h a r a c t e r i z a t i o n ,  a n d  c o m p l e t e l y  e v a d e s  t h e  m i t i g a t i n g  

f a c t  t h a t  t h e  c o s t  j u d g m e n t  was p a i d  b y  r e s p o n d e n t  a n d  t h a t  t h e  

j u d g m e n t  d i d  n o t  i n  a n y  way p r e j u d i c e  M s .  K e r n ' s  r i g h t s  o r  

p r e v e n t  h e r  f r o m  o b t a i n i n g  a r e s o l u t i o n  o f  t h e  c l a im.  A t  bes t ,  

t h i s  i s  a n  i s s u e  o f  c r e d i b i l i t y  o f  t h e  w i t n e s s e s ;  h o w e v e r ,  i t  

appea r s  t h a t  t h e  r e f e r e e  e i t h e r  o v e r l o o k e d  o r  d i d  n o t  b e l i e v e  t h e  

t e s t i m o n y  o f  t h e  r e s p o n d e n t ,  M r .  A r o n o f f  o r  D r .  C a n a k a r i s .  G i v e n  

t h e  m i t i g a t i n g  f a c t o r s  t h a t  r e s p o n d e n t  a s s i g n e d  t h e  m o n i t o r i n g  of  

t h e  f i l e  t o  a n o t h e r  a t t o r n e y  w h i l e  h e  was p h y s i c a l l y  u n a b l e  t o  

k e e p  u p  w i t h  h i s  p r a c t i c e ,  t h a t  h e  r e f i l e d  t o  p r e s e r v e  h i s  

c l i e n t ' s  r i g h t s  a n d  t h a t  h e  p a i d  t h e  c o s t  j u d g m e n t  w h i c h  was 

e n t e r e d  a f t e r  t h e  d i s m i s s a l  a n d  r e f i l i n g  b e f o r e  i t  p r e v e n t e d  Mrs. 
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Kern  f r o m  p u r s u i n g  h e r  a c t i o n ,  r e s p o n d e n t  r e s p e c t f u l l y  a s se r t s  

t h a t  h i s  c o n d u c t  d o e s  n o t  amoun t  t o  f r a u d  o r  d i s h o n e s t y ,  n e g l e c t ,  

o r  p r e j u d i c e  t o  t h e  r i g h t s  o f  t h e  c l i e n t .  R e s p o n d e n t  f u r t h e r  

r e s p e c t f u l l y  s u b m i t s  t h a t  t h i s  a m o u n t s  t o  c l ea r  a n d  c o n v i n c i n g  

s h o w i n g  t h a t  t h e  r e f e r e e  h a s  c o m m i t t e d  e r r o r  i n  h i s  f i n d i n g s  o f  

f a c t  a n d  h i s  a p p l i c a t i o n  o f  t h o s e  f a c t s  t o  t h e  a p p l i c a b l e  l a w .  

The r e f e r e e ' s  c h a r a c t e r i z a t i o n  o f  t h e  d e l i v e r y  o f  t h e  

Mancusos '  c a s h  t o  Mrs. Mancuso a s  a r e - e n a c t m e n t  o f  t h e  s h o o t o u t  

a t  t h e  O-K C o r r a l  s t r a i n s  t h e  l i m i t s  o f  c r e d i b i l i t y .  P e r h a p s  t h e  

t e l e p h o n e  c o n n e c t i o n  was somehow g a r b l e d  t h a t  t h e  r e f e r e e  d i d  n o t  

h e a r  M r .  Mancuso t e s t i f y  t h a t  h e  s p o k e  t o  M r .  N e e l y  i n  t h e  p e r i o d  

b e t w e e n  t h e  a c t u a l  p i c k u p  a n d  t h e  d e l i v e r y  o f  t h e  money a n d  t h a t  

M r .  Mancuso was p a r t i c u l a r l y  c o n c e r n e d  because h e  h a d  t o  a c c o u n t  

f o r  t h o s e  f u n d s  t o  h i s  " p a r t n e r s " .  Even Mrs. Mancuso a d m i t t e d  i n  

h e r  t e s t i m o n y  t h a t  s h e  c a l m e d  down e n o u g h  a t  some p o i n t  i n  t h e  

t r a n s a c t i o n  t o  s i g n  a r ece ip t  f o r  t h e  c a s h  d e l i v e r e d .  

The  r e f e r e e ' s  f i n d i n g  i n  p a r a g r a p h  "I" i s  w h o l l y  a t  

o d d s  w i t h  t h e  e v i d e n c e .  Mrs. Mancuso ,  i n  h e r  a n g e r ,  u s e d  t h e  

c h a r a c t e r i z a t i o n  " d r o p p i n g "  h e r  d a u g h t e r ' s  l a w s u i t ;  i n  f a c t ,  s h e  

showed t h e  r e f e r e e  j u s t  a h i n t  o f  h e r  t e m p e r  when s h e  r e a c t e d  

w i t h  d r i p p i n g  sarcasm t o  c o u n s e l ' s  q u e s t i o n  a b o u t  w h e t h e r  o r  n o t  

s h e  had e v e r  b e e n  a d j u d g e d  i n  c o n t e m p t  o f  c o u r t .  However ,  t h i s  

i s  c l a r i f i e d  b y  r e s p o n d e n t ' s  t e s t i m o n y  t h a t  h e  a s k e d  Mrs. Mancuso 

t o  s i g n  a c o n s e n t  t o  t h e  f i r m ' s  w i t h d r a w a l  f r o m  t h a t  case .  When 

c o n s i d e r e d  i n  l i g h t  o f  t h e  f a c t  t h a t  Mrs. Mancuso was,  b y  h e r  own 

t e s t i m o n y ,  a g i t a t e d  a n d  a n x i o u s  t o  g e t  h e r  h a n d s  on  t h a t  money,  

a s  w e l l  a s  t h e  f a c t  t h a t  s h e  h a s  n o t  h a d  a n y  f o r m a l  l e g a l  
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t r a i n i n g ,  i t  i s  e n t i r e l y  p l a u s i b l e  t h a t  s h e  m i s u n d e r s t o o d  M r .  

N e e l y ' s  r e q u e s t  t h a t  s h e  c o n s e n t  t o  o b t a i n i n g  s u b s t i t u t e  c o u n s e l  

a s  a demand t h a t  s h e  a b a n d o n  h e r  d a u g h t e r ' s  a c t i o n  a g a i n s t  t h e  

d o c t o r .  By t h e  same t o k e n ,  i t  i s  l i k e l y  t h a t  t h e  Mancusos  were 

s o  c o n c e r n e d  a b o u t  a c c o u n t i n g  t o  t h e i r  " p a r t n e r s "  f o r  t h e  

p r o c e e d s  f r o m  t h a t  M i a m i  v e n d i n g  m a c h i n e  t h a t  t h e i r  p e r c e p t i o n  o f  

t i m e  was i n f l u e n c e d  s u c h  t h a t  t h e  s e v e r a l  d a y s  l a p s e  s t a t e d  b y  

t h e  r e s p o n d e n t  seemed l i k e  a week o r  m o r e .  

Based  upon t h e  r e f e r e e ' s  g r u d g i n g  f i n d i n g  t h a t  t h e  

r e s p o n d e n t  d e l i v e r e d  t h e  p r o p e r t y  t o  t h e  Mancusos  w i t h i n  

a p p r o x i m a t e l y  f o u r  ( 4 )  d a y s  f r o m  when i t  came i n t o  h i s  p o s s e s s i o n  

a n d  t h a t  t h e  Mancusos  knew t h a t  t h e  f u n d s  were i n  h i s  p o s s e s s i o n ,  

i t  is p a t e n t l y  a b s u r d  t o  c o n c l u d e  t h a t  r e s p o n d e n t ' s  a c t i o n s  were 

u n r e a s o n a b l e  a n d  t h a t  h e  d i d  n o t  t i m e l y  d e l i v e r  t h e  f u n d s  o r  

p r o p e r t y  i n  h i s  p o s s e s s i o n  t o  t h e  Mancusos  a s  c o n t e m p l a t e d  b y  t h e  

a p p l i c a b l e  R u l e s  R e g u l a t i n g  t h e  F l o r i d a  Bar .  R u l e  4 - 1 . 5 ( b ) ,  

R u l e s  R e g u l a t i n g  t h e  F l o r i d a  B a r  d o e s  n o t  r e q u i r e  t h a t  money o r  

p r o p e r t y  be d e l i v e r e d  i m m e d i a t e l y  o r  a t  t h e  whim o f  t h e  c l i e n t  o r  

t h i r d  p a r t y  w i t h o u t  some c o n c e r n  f o r  t h e  p r a c t i c a l i t i e s  o f  t h e  

s i t u a t i o n ,  a s  h e r e ,  w h e r e  t h e r e  was c o m m u n i c a t i o n  b e t w e e n  t h e  

a t t o r n e y  a n d  t h e  owner  o f  t h e  f u n d s  o r  p r o p e r t y .  I m p a t i e n c e  on 

t h e  p a r t  o f  t h e  Mancusos ,  e s p e c i a l l y  when a m p l i f i e d  b y  some 

p e r c e i v e d  p r e s s u r e  from a t h i r d  p a r t y ,  i s  n o t  t h e  s t a n d a r d  b y  

w h i c h  t h i s  H o n o r a b l e  C o u r t  s h o u l d  m e a s u r e  t h e  r e a s o n a b l e n e s s  o f  

t h e  r e s p o n d e n t ' s  c o n d u c t ;  r a t h e r ,  t h e  l a n g u a g e  o f  R u l e  4 - 1 . 5 ( b )  , 
R u l e s  R e g u l a t i n g  t h e  F l o r i d a  B a r ,  measures t h e  c o n d u c t  o f  t h e  

a t t o r n e y  b y  t h e  y a r d s t i c k  o f  r e a s o n a b l e n e s s .  A p p l y i n g  t h a t  
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r e a s o n a b l e n e s s  s t a n d a r d  t o  t h e  w h o l e  o f  t h e  f a c t s  f o u n d  b y  t h e  

r e f e r e e  i n  t h e  Mancuso c o m p l a i n t ,  i t  i s  c lear  t h a t  G a r y  H.  N e e l y  

d i d  n o t  commit  a v i o l a t i o n  o f  R u l e  4 - 1 . 5 ( b ) ,  R u l e s  r e g u l a t i n g  t h e  

F l o r i d a  Bar .  

By t h e  same l o g i c ,  t h e  c o n c l u s i o n  t h a t  r e s p o n d e n t  

v i o l a t e d  t h e  " i t - d o e s n ' t - l o o k - g o o d - f o r - a - l a w y e r - t o - d o - t h a t "  r u l e  

is e q u a l l y  w i t h o u t  m e r i t .  The f a c t s  i n  t h e  r e c o r d  c l e a r l y  s t a n d  

f o r  t h e  p r o p o s i t i o n  t h a t  r e s p o n d e n t  f a i t h f u l l y  p e r f o r m e d  t h e  

f a v o r  h e  t o l d  Mr. Mancuso h e  wou ld  d o ,  t h a t  t h e  Mancusos  were 

c o l l e c t i v e l y  i m p a t i e n t  d u e  t o  f o r c e s  beyond  t h e i r  c o n t r o l  o r  Mr. 

N e e l y ' s ,  a n d  t h a t  h e  d e l i v e r e d  t h e i r  money t o  them i n  a t i m e l y  

f a s h i o n  u n d e r  t h e  c i r c u m s t a n c e s .  

U n d e r s t a n d a b l y ,  t h e r e  was some f l a r i n g  of tempers d u e  

t o  t h e  Mancusos '  i m p a t i e n c e  a n d ,  i n  r e t r o s p e c t ,  i t  m i g h t  h a v e  

b e e n  b e t t e r  t o  h a v e  c a l l e d  b e f o r e  s t o p p i n g  a t  t h e  Mancuso 

r e s i d e n c e  unannounced  t o  d e l i v e r  t h e  f u n d s ;  h o w e v e r ,  t h e r e  h a s  

b e e n  no  s h o w i n g  o r  s u g g e s t i o n  o f  a n y  i n t e n t i o n  o n  t h e  p a r t  o f  t h e  

r e s p o n d e n t  t o  i n t e r f e r e  w i t h  t h o s e  f u n d s  o r  w r o n g f u l l y  f a i l  t o  

t u r n  them o v e r  t o  t h e  Mancusos .  But  on  b a l a n c e ,  i t  s h o u l d  be 

c o n s i d e r e d  t h a t  r e s p o n d e n t ' s  a v a i l a b l e  a l t e r n a t i v e s  were t o  

d e l i v e r  t h e  f u n d s  a t  less  t h a n  t h e  m o s t  g e n t e e l  h o u r  o f  t h e  d a y ,  

a n d  h o p e f u l l y  r e s o l v e  t h e  m a t t e r ,  o r  r i s k  t h a t  t h e  s i t u a t i o n  

wou ld  e s c a l a t e  i f  h e  w a i t e d  u n t i l  t h e  n e x t  d a y  a n d  a l l o w e d  t h e  

Mancusos '  i m p a t i e n c e  f e e d  on i t s e l f  a n d  l i k e l y  m a k e  t h e m  e v e n  

m o r e  h o s t i l e .  C h o o s i n g  b e t w e e n  t h o s e  e q u a l l y  u n p l e a s a n t  

a l t e r n a t i v e s  d o e s  n o t  r i s e  t o  t h e  l e v e l  o f  v i o l a t i n g  R u l e  3-4 .3 ,  

R u l e s  R e g u l a t i n g  t h e  F l o r i d a  B a r ,  a s  t h e  r e s p o n d e n t  was n o t  
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a t t e m p t i n g  t o  c o m m i t  some h e i n o u s  o r  q u e s t i o n a b l e  a c t .  H e  was 

t r y i n g  t o  d e f u s e  a s i t u a t i o n  w h i c h ,  t h r o u g h  t h e  f a u l t  o f  p e r s o n s  

n o t  w i t h i n  h i s  c o n t r o l  a p p e a r e d  t o  be d e t e r i o r a t i n g  r a p i d l y  f r o m  

bad  t o  w o r s e .  V i e w e d  i n  t h e  g l a r e  o f  h i n d s i g h t ,  i t  may n o t  h a v e  

b e e n  t h e  bes t  course  o f  a c t i o n ;  b u t  i t  l a c k s  t h e  d i m e n s i o n  o f  

n o n f e a s a n c e ,  m i s f e a s a n c e  o r  m a l f e a s a n c e  w h i c h  i s  r e q u i r e d  t o  c a s t  

h a r d  d e c i s i o n s  a s  c o n d u c t  w h i c h  s h o u l d  s u b j e c t  a n  a t t o r n e y  t o  

d i s c i p l i n e  u n d e r  s u c h  a c a t c h - a l l  r u l e .  

T h e r e  i s  o n e  p e r t i n e n t  f a c t  w h i c h  h a s  b e e n  o v e r l o o k e d  

b y  t h e  r e f e r e e  i n  t h e  W i l k e n s o n  m a t t e r .  The c l ea r  a n d  

u n c o n t r o v e r t e d  t e s t i m o n y  i n  t h e  r e c o r d  i s  t h a t  t h e  d e p o s i t  s l i p  

w h i c h ,  a d m i t t e d l y ,  d i d  n o t  h a v e  a c l i e n t  i d e n t i f i c a t i o n  on  i t s  

f a c e ,  was p r e p a r e d  b y  t h e  b a n k  when t h e  r e s p o n d e n t  a p p e a r e d  t o  

c o v e r  t h e  o v e r d r a f t  w h i c h ,  h e  t e s t i f i e d ,  was  n o t h i n g  m o r e  s e r i o u s  

t h a n  a n  e r r o r  i n  a d d i t i o n  a n d  s u b t r a c t i o n  w h i c h  was c o r r e c t e d  a s  

s o o n  a s  i t  came t o  t h e  R e s p o n d e n t ' s  a t t e n t i o n .  The r e a l  q u e s t i o n  

h e r e  i s  o n e  o f  w h e t h e r  t h e  more t e c h n i c a l  r u l e  r e q u i r i n g  c l i e n t  

i d e n t i f i c a t i o n  s h o u l d  o v e r r i d e  t h e  p r o v i s i o n  a n d  p o l i c y  of t h e  

r u l e s  o f  t r u s t  a c c o u n t i n g  r e q u i r i n g  p e r i o d i c  r e c o n c i l l i a t i o n s  o f  

t h e  a c c o u n t  b a l a n c e  t o  t h e  i n d i v i d u a l  l e d g e r  c a r d s .  R e s p o n d e n t  

r e s p e c t f u l l y  c o n t e n d s  t h a t  t h e  r u l e s  c o n c e r n i n g  t r u s t  a c c o u n t s ,  

t a k e n  a s  a w h o l e ,  a d o p t  t h e  p o l i c y  t h a t  t h e r e  i s  some a l l o w a n c e  

f o r  t h e  t i m e l y  c o r r e c t i o n  of  l e g i t i m a t e  e r r o r s .  

A s y s t e m  l a c k i n g  t h i s  o p p o r t u n i t y  t o  d e a l  w i t h  t h e  

o c c a s i o n a l  e r ro r  w h i c h  may o c c u r  would s o o n  c o l l a p s e  a s  t h e  

i n c e n t i v e  wou ld  be f a r  g r e a t e r  t o  a v o i d  a n y  r e q u i r e d  

r e c o n c i l l i a t i o n  a s  i t  m i g h t  d i s c l o s e  a n  e r r o r  w h i c h  c o u l d  n o t  b e  
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r e s o l v e d  w i t h o u t  p u t t i n g  o n e ' s  p r o f e s s i o n a l  l i c e n s e  a n d  

l i v e l i h o o d  i n  j e o p a r d y .  R e s p o n d e n t  d o e s  n o t  d e n y  t h a t  t h e r e  was 

a n  e r r o r  i n  t h i s  a c c o u n t  d u e  t o  s l o p p y  a r i t h m e t i c  and  h a s t e  t o  

co r rec t  i t  o n c e  f o u n d ;  b u t  t h a t  e r r o r  was i m m e d i a t e l y  c o r r e c t e d  

a s  c o n t e m p l a t e d  b y  t h e  p o l i c y  o f  t h e  r u l e s  a n d  t h e r e  was no  

e v i d e n c e  o f  a n y  harm t o  a n y o n e  o t h e r  t h a n  t h e  r e s p o n d e n t ' s  

e m b a r r a s s m e n t  a t  b e i n g  t o l d  h i s  a c c o u n t  was o v e r d r a w n .  Under 

t h e s e  c i r c u m s t a n c e s ,  r e s p o n d e n t  r e s p e c t f u l l y  s u b m i t s  t o  t h i s  

H o n o r a b l e  C o u r t  t h a t  h i s  a c t i o n s  were r e a s o n a b l e  a n d  w i t h i n  t h e  

s p i r i t  a n d  p o l i c y  o f  t h e  a p p l i c a b l e  r u l e s  o f  t r u s t  a c c o u n t i n g  

p r o c e d u r e .  

I V .  T H E  RECOMMENDATIONS A S  TO F I N D I N G  O F  G U I L T  OR INNOCENCE 
_______________I-_ p__-__---II_ 

A R E  NOT SUPPORTED BY THE FACTS FOUND BY THE REFEREE. 
--__-----__-__-___-----_--p----II_ 

The r u l e s  c i t e d  b y  t h e  r e f e r e e  a s  h a v i n g  b e e n  v i o l a t e d  

b y  t h i s  r e s p o n d e n t  i n  case number 7 0 , 8 3 0  s o u n d  i n  c o n d u c t  

a m o u n t i n g  t o  f r a u d ,  d i s h o n e s t y  o r  o t h e r w i s e  a d v e r s e l y  r e f l e c t i n g  

upon r e s p o n d e n t ' s  f i t n e s s  t o  p r a c t i c e  l a w ,  n e g l e c t  o f  a l e g a l  

m a t t e r ,  a n d  p r e j u d i c i n g  o r  damag ing  t h e  c l i e n t  i n  t h e  c o u r s e  o f  

t h e  p r o f e s s i o n a l  r e l a t i o n s h i p .  The f a c t s  f o u n d ,  a n d  t h e  o t h e r  

u n c o n t r o v e r t e d  f a c t s  i n  t h i s  r e c o r d  c l e a r l y  d o  n o t  s u p p o r t  t h i s  

f i n d i n g .  

F i r s t ,  r e s p o n d e n t  d i d  n o t  n e g l e c t  t h i s  m a t t e r .  I t  i s  

c l e a r  t h a t  t h e  r e s p o n d e n t  t o o k  t h i s  m a t t e r  o f f  o f  t h e  t r i a l  

d o c k e t  i n  1 9 8 5  i n  o r d e r  t o  a v o i d  wha t  i n  h i s  p r o f e s s i o n a l  o p i n i o n  

would  h a v e  b e e n  a c o s t l y  d e f e a t  f o r  h i s  c l i e n t .  T h e r e  i s  

u n c h a l l e n g e d  e v i d e n c e  i n  t h i s  r e c o r d  t h a t  t h e r e  was a p e r i o d  of  
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' *  , 

I ,  

\ .  

t i m e  d u r i n g  1985  a n d  e a r l y  1986  when r e s p o n d e n t  was p h y s i c a l l y  

u n a b l e  t o  a t t e n d  t o  t h i s  matter a n d ,  a t  t h a t  t i m e ,  a n o t h e r  

a t t o r n e y  p r a c t i c i n g  w i t h  r e s p o n d e n t  was a s s i g n e d  t o  mon i to r  t h e  

case,  a t t e m p t  t o  g e t  some movement t owards  s e t t l e m e n t  f r o m  t h e  

l i q u i d a t o r  o f  t h e  i n s u r a n c e  company,  a n d  a t t e m p t  t o  d e v e l o p  

a d d i d t i o n a l  m e d i c a l  e v i d e n c e  a s  t o  t h e  i n j u r y  t h r e s h h o l d  i s s u e .  

When t h e  ma t t e r  was d i s m i s s e d  f o r  l a c k  o f  p r o s e c u t i o n ,  r e s p o n d e n t  

i m m e d i a t e l y  r e f i l e d ,  moved t o  a d o p t  d i s c o v e r y ,  a n d  t o o k  e v e r y  

a v a i l a b l e  s t e p  t o  p r o t e c t  Mrs. K e r n ' s  p o s s i b i l i t y  o f  r e c o v e r i n g  

money d a m a g e s .  A d m i t t e d l y ,  a f t e r  t h e  case was r e f i l e d ,  a c o s t  

j udgmen t  was e n t e r e d  i n  t h e  d i s m i s s e d  case.  B u t  t h e r e  i s  

u n c o n t r o v e r t e d  e v i d e n c e  t h a t  r e s p o n d e n t  p a i d  t h a t  c o s t  j u d g m e n t  

a n d  t h a t  t h a t  j udgmen t  was n o t  a n  imped imen t  t o  Mrs. Kern  

p r o c e e d i n g  a g a i n s t  t h e  a l l e g e d l y  n e g l i g e n t  p a r t y .  T h i s ,  

r e s p o n d e n t  r e s p e c t f u l l y  s u b m i t s ,  d o e s  n o t  r i s e  t o  t h e  l e v e l  o f  

p r e j u d i c i n g  t h e  c l i e n t  i n  t h e  c o u r s e  o f  t h e  p r o f e s s i o n a l  

r e l a t i o n s h i p .  

I n  t h e  Mancuso m a t t e r ,  t h e  f i n d i n g  o f  t h e  r e f e r e e  i s  

t h a t  t h e  r e s p o n d e n t  h e l d  t h e  Mancusos '  f u n d s  f o r  less t h a n  f i v e  

d a y s  b e f o r e  d e l i v e r i n g  t h o s e  f u n d s .  T h i s  c a n n o t ,  u n d e r  a n y  

r e a s o n a b l e  i n t e r p r e t a t i o n  o f  R u l e  4 - 1 . 5 ( b ) ,  R u l e s  r e g u l a t i n g  t h e  

F l o r i d a  B a r ,  amount  t o  a n  u n t i m e l y  d e l i v e r y  o f  t h o s e  f u n d s .  When 

v i e w e d  i n  t h e  c o n t e x t  o f  t h e  f a c t  t h a t  t h e r e  was some 

c o m m u n i c a t i o n  b e t w e e n  t h e  p a r t i e s  a n d  t h a t  t h e  Mancusos  were 

u n d e r  p r e s s u r e  t o  a c c o u n t  f o r  t h o s e  f u n d s ,  i t  a p p e a r s  t h a t  t h e  

s i t u a t i o n  i s  more o n e  o f  t h e  i m p a t i e n c e  o f  t h e  c o m p l a i n a n t s  t h a n  

o f  t h e  improper a c t s  o f  t h e  r e s p o n d e n t .  I n  e i t h e r  case ,  s u c h  
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c o n d u c t  c a n n o t  r e a o n a b l y  amount  t o  a v i o l a t i o n  o f  e i t h e r  R u l e  

4 - 1 . 5 ( b )  o r  R u l e  3 - 4 . 3 ,  R u l e s  R e g u l a t i n g  t h e  F l o r i d a  B a r .  

I n  t h e  W i l k e n s o n  m a t t e r ,  t h e  e n t i r e  q u e s t i o n  of w h e t h e r  

o r  n o t  r e s p o n d e n t  s h o u l d  be d i s c i p l i n e d  h i n g e s  o n  w h e t h e r  t h i s  

H o n o r a b l e  C o u r t  c h o o s e s  t o  t a k e  a s t r i c t  a n d  o v e r l y  t e c h n i c a l  

p o s i t i o n  on  a s i n g l e  r u l e  o f  t r u s t  a c c o u n t i n g  p r o c e d u r e  o r  t h e  

t h a t  t h e  p o l i c y  o f  t h e  r u l e s  a s  a w h o l e  p e r m i t s  h a r m l e s s  e r r o r ,  

a s  h e r e  t o  be corrected i n  a n  o r d e r l y  f a s h i o n .  R e s p o n d e n t  a d m i t s  

t h a t  t h e r e  was a n  o v e r d r a f t  o f  t h e  W i l k e n s o n  a c c o u n t  w h i c h  h e  

c o v e r e d  b y  r e d e p o s i t i n g  f u n d s  w h i c h  h e  b e l i e v e d  h e  was e n t i t l e d  

t o  w i t h d r a w  on t h a t  a c c o u n t  a n d  w h i c h  were o v e r d r a w n  d u e  t o  a n  
.. 

a r i t h m e t i c  e r r o r .  A b s e n t  some g r e a t e r  s h o w i n g  of i n t e n t i o n a l  

m i s c o n d u c t  o r  g r o s s  n e g l i g e n c e ,  R e s p o n d e n t  r e s p e c t f u l l y  c o n t e n d s  

t h a t  h i s  a c t i o n s  a r e  n o t  a v i o l a t i o n  o f  t h e  a p p l i c a b l e  r u l e s  a n d  

d o  n o t  r i s e  t o  t h e  l e v e l  of s u p o o r t i n g  p r o f e s s i o n a l  d i s c i p l i n e .  



, CONCLUSION 

I ,  

c 

Based  upon t h e  f a c t s  a n d  a r g u m e n t  set  f o r t h  i n  t h i s  

b r i e f ,  R e s p o n d e n t  r e s p e c t f u l l y  requests  t h i s  H o n o r a b l e  C o u r t  t o  

s e t  a s i d e  t h e  r e c o m m e n d a t i o n s  o f  t h e  r e f e r e e  a s  t o  f i n d i n g s  of  

g u i l t  o r  i n n o c e n c e  a n d  r e c o m m e n d a t i o n s  a s  t o  d i s c i p l i n e  t o  be 

imposed .  R e s p o n d e n t  r e s p e c t f u l l y  c o n t e n d s  t h a t  t h e  c o s t s  

recommended t o  be a s s e s s e d  a r e  e x c e s s i v e  a n d  a r e  n o t  s u f f i c i e n t l y  

r e l a t ed  t o  t h i s  a c t i o n  t o  j u s t i f y  t h e i r  b e i n g  t a x e d  a g a i n s t  

r e s p o n d e n t .  L a s t l y ,  R e s p o n d e n t  r e s p e c t f u l l y  s u b m i t s  t o  t h i s  

H o n o r a b l e  C o u r t  t h a t  t h e r e  h a s  b e e n  no  recommended f i n d i n g  o f  

g u i l t  a g a i n s t  h im i n  t h e  i n s t a n t  m a t t e r s  w h i c h  would  j u s t i f y  a n d  

s u p p o r t  a s u s p e n s i o n  f r o m  t h e  p r a c t i c e  o f  l a w  e x c e e d i n g  n i n e t y  

( 9 0 )  d a y s  a n d  r e q u i r i n g  t h a t  h e  p r o v e  r e h a b i l i t a t i o n  a s  a 

c o n d i t i o n  o f  r e i n s t a t e m e n t .  

R e s p e c t f u l l y  s u b m i t t e d ,  
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