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STATEMENT OF THE CASE 

P e t i t o n e r ,  CLARENCE JACKSON, P l a i n t i f f  be low,  s u e d  t h e  

P e t i t i o n e r s ,  STEVEN G .  R I N K E R  and GLENN G.  R I N K E R ,  D e f e n d a n t s  be low,  

and R e s p o n d e n t s ,  BARBARA TURNIPSEED and JOSEPH TURNIPSEED, i n  h i s  

s econd  amended c o m p l a i n t ,  f o r  damages s u s t a i n e d  o n  o r  a b o u t  J a n u a r y  

11, 1983 ,  (R .37-38) ,  a s  t h e  r e s u l t  o f  t h e  n e g l i g e n c e  o f  STEVEN 

R I N K E R ,  a  mino r  i n  t h e  o p e r a t i o n  o f  a  mo to r  v e h i c l e .  

Responden t ,  BARBARA TURNIPSEED, f i l e d  h e r  Answer t o  s econd  

amended c o m p l a i n t  (R.166-168);  t h e r e a f t e r ,  Responden t ,  JOSEPH 

TURNIPSEED, f i l e d  h i s  Answer and a f f i r m a t i v e  d e f e n s e s  t o  t h e  s e c o n d  

amended c o m p l a i n t  o f  CLARENCE JACKSON (R.187-189) .  

I n  t h e  c o n s o l i d a t e d  c a s e  o f  GILBERTO VAZQUEZ and SONIA 

VAZQUEZ, P l a i n t i f f s ,  v s .  CLARENCE JACKSON, e t  a l . ,  D e f e n d a n t s ,  

VAZQUEZ f i l e d  a  s e c o n d  amended c o m p l a i n t  f o r  damages a r i s i n g  o u t  o f  

t h e  same J a n u a r y  11, 1983  a c c i d e n t .  (R.201-208) 

The Responden t s ,  JOSEPH TURNIPSEED, and  BARBARA TURNIPSEED 

answered  t h e  s econd  amended c o m p l a i n t  o f  GILBERTO and SONIA VAZQUEZ, 

on  September  6 ,  1985  (R.209-212) and o n  Sep tember  1 6 ,  1985.  

I n  t h e  m a t t e r  o f  JACKSON v s .  R I N K E R ,  e t . a l . ,  t h e  Responden t ,  

JOSEPH TURNIPSEED, f i l e d  a  m o t i o n  f o r  summary judgment  on  F e b r u a r y  

27,  1985  (R.138-141);  t h e  Responden t ,  BARBARA TURNIPSEED, l i k e w i s e  

had h e r e t o f o r e  f i l e d  a  mo t ion  f o r  summary judgment  and s u p p o r t i n g  

a f f i d a v i t s  o n  J a n u a r y  8 ,  1985  (R.128-132) and renewed h e r  m o t i o n  f o r  

summary judgment on  Sep tember  3 0 ,  1985 ,  a d o p t i n g  h e r  p r i o r  m o t i o n  



a n d  s u p p o r t i n g  memorandum o f  l a w  ( R . 2 1 4 ) .  

The  P e t i t i o n e r s ,  STEVEN G .  RINKER a n d  GLENN G .  RINKER, f i l e d  

t h e i r  s e c o n d  amended t h i r d  p a r t y  c o m p l a i n t  i n  t h i s  c a u s e  o n  A u g u s t  

1 6 ,  1 9 8 5  ( R . 1 7 8 - 1 8 3 ) .  R e s p o n d e n t ,  JOSEPH TURNIPSEED, f i l e d  h i s  

a n s w e r  a n d  a f f i r m a t i v e  d e f e n s e s  t o  t h e  s e c o n d  amended t h i r d  p a r t y  

c o m p l a i n t ,  o n  A u g u s t  2 2 ,  1 9 8 5  ( R . 1 9 0 - 1 9 2 ) .  The  R e s p o n d e n t ,  BARBARA 

TURNIPSEED, f i l e d  a m o t i o n  t o  d i s m i s s ,  d i r e c t e d  t o  t h e  amended t h i r d  

p a r t y  c o m p l a i n t  A u g u s t  2 1 ,  1 9 8 5  ( R . 1 8 4 - 1 8 6 ) .  

The  m o t i o n s  f o r  summary j u d g m e n t  o f  t h e  R e s p o n d e n t s ,  

BARBARA TURNIPSEED a n d  JOSEPH TURNIPSEED, were r e s c h e d u l e d  f o r  

h e a r i n g  b e f o r e  t h e  C o u r t ,  o n  Monday, S e p t e m b e r  2 3 ,  1 9 8 5 ,  p u r s u a n t  t o  

n o t i c e  m a i l e d  J u l y  3 1 ,  1 9 8 5  ( R . 8 2 ) .  

On S e p t e m b e r  2 0 ,  1 9 8 5 ,  t h e  t r i a l  c o u r t ,  p r i o r  t o  t h e  d a t e  

t h e  p e n d i n g  m o t i o n s  f o r  summary j u d g m e n t  f i l e d  b y  t h e  R e s p o n d e n t s ,  

were s c h e d u l e d  f o r  a r g u m e n t  a n d  h e a r i n g ,  e n t e r e d  i t s  o r d e r ,  w i t h o u t  

a r g u m e n t  o r  h e a r i n g ,  g r a n t i n g  t h e  summary j u d g m e n t  f o r  t h e  

R e s p o n d e n t s ,  JOSEPH TURNIPSEED a n d  BARBARA TURNIPSEED. ( R . 2 2 8 )  

T h e r e a f t e r ,  t h e  t r i a l  c o u r t  e n t e r e d  a f i n a l  summary 

j u d g m e n t  w i t h o u t  n o t i c e  o r  h e a r i n g ,  i n  f a v o r  o f  t h e  R e s p o n d e n t ,  

BARBARA TURNIPSEED, o n  O c t o b e r  8 ,  1 9 8 5 .  ( R . 2 2 9 )  

T h i s  j u d g m e n t  w a s  c l a r i f i e d  o n  F e b r u a r y  11, 1 9 8 6 ,  t o  

e x p r e s s l y  i n c l u d e  R e s p o n d e n t ,  JOSEPH TURNIPSEED. ( S u p p .  2 1 8 )  T h e  

C o u r t  g r a n t e d  t h e  m o t i o n s  b e c a u s e  i t  f e l t  t h e  d o c t r i n e  o f  " n e g l i g e n t  

sa le"  w a s  n o t  r e c o g n i z e d  i n  F l o r i d a .  



P e t i t i o n e r ,  CLARENCE JACKSON, f i l e d  a  m o t i o n  f o r  r e h e a r i n g  

O c t o b e r  7 ,  1985  (R.82-84) ;  P e t i t i o n e r s ,  STEVEN G .  R I N K E R  and GLENN 

G.  R I N K E R ,  f i l e d  a  m o t i o n  f o r  r e l i e f  f rom judgment ,  e t c e t e r a ,  

O c t o b e r  11, 1985  (R.89-91) and t h e i r  m o t i o n  f o r  r e h e a r i n g  o n  O c t o b e r  

1 5 ,  1985  (R.215-218) .  

T h e r e a f t e r ,  t h e  t r i a l  c o u r t ,  e n t e r e d  a n  o r d e r  o n  O c t o b e r  

29,  1985 ,  r e c i t i n g  t h a t  t h e  c a u s e  came o n  t o  be  h e a r d  o n  D e f e n d a n t s '  

Motion f o r  R e h e a r i n g ,  and  t h e  C o u r t  h a v i n g  h e a r d  a rgumen t  o f  c o u n s e l  

and b e i n g  o t h e r w i s e  a d v i s e d  i n  t h e  p r e m i s e s ,  t h e  t r i a l  c o u r t  d e n i e d  

s a i d  m o t i o n s .  (R .219)  C o n t r a r y  t o  t h e  r e c i t a t i o n s  i n  t h e  l a s t  men- 

t i o n e d  o r d e r ,  t h e  m a t t e r  was d i s p o s e d  o f  by t h e  t r i a l  c o u r t ,  e x  

p a r t e ,  w i t h o u t  a rgument  and t h e  o r d e r  was e n t e r e d  s u a  s p o n t e  by t h e  

t r i a l  c o u r t ,  a p p a r e n t l y  a f t e r  i t s  c o n s i d e r a t i o n  o f  t h e  w r i t t e n  

m o t i o n s  t h e n  pend ing  b e f o r e  i t .  

T h e r e a f t e r ,  P e t i t i o n e r ,  CLARENCE JACKSON f i l e d  on  November 

7 ,  1985 ,  a  n o t i c e  o f  a p p e a l  (R.220-221) and amended n o t i c e  o f  a p p e a l  

on  November 20 ,  1985  (R.222-223) .  

T h e r e a f t e r ,  o n  November 25 ,  1985 ,  P e t i t i o n e r s ,  STEVEN G.  

RINKER and GLENN G .  R I N K E R ,  f i l e d  a  j o i n d e r  and n o t i c e  and amended 

n o t i c e  o f  a p p e a l  (R.224-226) .  

T h e r e a f t e r ,  P e t i t i o n e r s ,  STEVEN G.  R I N K E R  and GLENN G.  

RINKER,  f i l e d  a  n o t i c e  o f  a p p e a l  on December 2 ,  1985.  (R.231-232A),  

D i r e c t i o n s  t o  C l e r k  on  December 6 ,  1985 (R.233-234) and o n  December 

1 7 ,  1985 ,  amended d i r e c t i o n s  t o  C l e r k .  (R.235-236) 



Thereafter, the consolidated appeal of the Petitioners was 

argued before the Third District Court of Appeal, and reargued on 

rehearing en banc, which, on an opinion filed June 9, 1987, resulted 

in a per curiam opinion, being rendered by the Third District Court 

of Appeal, affirming the decision of the lower tribunal on authority 

of Potamkin v. Horne, No. 84-2813 (Fla. 3d DCA) April 7, 1987. 

(Rehearing en banc). Petitioners thereafter filed respective 

suggestions of clarification or, in the alternative, motion to stay 

mandate on the opinion filed by the Third District Court of Appeal 

of June 9, 1987. During the pendency of said suggestion and motion 

to stay, the Petitioners herein filed separate notices to invoke 

discretionary jurisdiction of the Supreme Court, to review the deci- 

sion of the Third District Court of Appeal rendered June 9, 1987. 

On July 13, 1987, the Third District Court of Appeal, after 

consideration of the respective motions of Petitioners, ordered that 

the question reviewed herein, be certified to be of exceptional 

importance, to the Supreme Court, paring it for review with 

Pomtamkin v. Horne, 5 0 5  So.2d 5 6 0  (Fla.3d DCA 1987), and granted 

Petitioners' Motions for Stay Pending Review in the Supreme Court. 



STATEMENT OF FACTS 

GLENN G .  RINKER, t h e  f a t h e r  o f  STEVEN G .  RINKER, a m i n o r  

s i g n e d  h i s  s o n s  a p p l i c a t i o n  f o r  a F l o r i d a  d r i v e r ' s  l i c e n s e ,  a n d  

p u r s u a n t  t o  S e c t i o n  322 .09  ( 0 2 ) ,  F l o r i d a  S t a t u t e s ,  became s t a t u -  

t o r i l y  o b l i g a t e d  f o r  a n y  d a m a g e s  c a u s e d  o r  o c c a s i o n e d  b y  t h e  n e g l i -  

g e n c e  o r  w i l l f u l  c o n d u c t  o f  h i s  s o n ,  w h i l e  d r i v i n g  a motor v e h i c l e  

o n  a h i g h w a y .  

BARBARA TURNIPSEED, a r e s i d e n t  o f  t h e  S t a t e  o f  L o u i s i a n a ,  

was t h e  n a t u r a l  m o t h e r  o f  JOEY TURNIPSEED, a m i n o r ,  a n d  t h e  d i v o r c e d  

w i f e  o f  JOSEPH TURNIPSEED. 

BARBARA TURNIPSEED, p r i o r  t o  t h e  a c c i d e n t  g i v i n g  r i s e  t o  

t h e  damage s u i t s ,  b e i n g  t h e  s u b j e c t  m a t t e r  o f  t h i s  a p p e a l ,  w a s  t h e  

r e g i s t e r e d  o w n e r  o f  a 1 9 7 4  P o n t i a c  t w o  d o o r  s e d a n ,  w h i c h  v e h i c l e  was 

t i t l e d  i n  h e r  name i n  t h e  S t a t e  o f  L o u i s i a n a ,  a n d  o p e r a t e d  b y  h e r  

s o n ,  JOEY TURNIPSEED. 

T h a t  f o r  a p e r i o d  o f  t i m e ,  b e g i n n i n g  o n  o r  a b o u t  May, 1 9 8 2 ,  

t h r o u g h  a n d  i n c l u d i n g  J a n u a r y  11, 1 9 8 3 ,  STEVEN G.  RINKER, s u f f e r e d  

f r o m  a l c o h o l  a n d  d r u g  d e p e n d e n c y ,  h a d  o v e r d o s e d  o n  d r u g s  i n  t h e  

summer o f  1 9 8 2 ,  was twice a n  i n p a t i e n t  i n  t h e  S o u t h  M i a m i  Drug 

T r e a t m e n t  C e n t e r ,  a n d  a f t e r  h i s  re lease  f r o m  s a i d  c e n t e r ,  s t i l l  s u f -  

f e r e d  f r o m  t h e s e  c o n d i t i o n s ,  a n d  was a h a b i t u a l  u s e r  o f  d r u g s  a n d  

a l c o h o l .  

JOEY TURNIPSEED, t h e  m i n o r ,  moved t o  M i a m i  i n  t h e  summer o f  

1 9 8 2 ,  a n d  became  f r i e n d s  w i t h  STEVEN G .  RINKER. JOSEPH TURNIPSEED, 



t h e  f a t h e r ,  had m e t  STEVEN G .  R I N K E R ,  a s  a  r e s u l t  o f  t h e  f r i e n d s h i p  

between h i s  s o n ,  J O E Y ,  and STEVEN RINKER.  

The f a t h e r ,  JOSEPH TURNIPSEED, b e f r i e n d e d  STEVEN G .  R I N K E R ,  

g a v e  him odd j o b s  a round  h i s  home t o  s u s t a i n  him, namely p a i n t i n g ,  

mowing t h e  lawn,  wash ing  b o a t s  and waxing c a r s .  

J O E Y  TURNIPSEED, t h e  s o n ,  p a r t i c i p a t e d  w i t h  STEVEN G .  

RINKER i n  a l c o h o l  and d r u g  c a p e r s  and when t h e y  were o u t  o f  s u p p l y ,  

t h e y  o b t a i n e d  t h e  same from t h e  TURNIPSEED home. STEVEN G .  R I N K E R  

had a l s o  o b s e r v e d  JOEY'S f a t h e r  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  and 

d r u g s  and o b s e r v e d  s c a l e s  ( f o r  w e i g h i n g  d r u g s )  i n  t h e  TURNIPSEED 

househo ld .  

I n  December, 1982 ,  BARBARA TURNIPSEED came t o  Miami and 

s t a y e d  a t  h e r  f o r m e r  h u s b a n d ' s  home o v e r  t h e  C h r i s t m a s  h o l i d a y s ,  

f rom a p p r o x i m a t e l y  December 2 5 t h  t o  t h e  3 0 t h .  

While  BARBARA TURNIPSEED was i n  Miami, JOSEPH, h e r  e x ,  

d i s c u s s e d  w i t h  h e r  t h e  s a l e  o f  t h e  1974 Grand P r i x  t o  STEVEN G .  

RINKER.  

BARBARA TURNIPSEED, by way o f  background ,  i n d i c a t e d  t h a t  

h e r  son  had moved from L o u i s i a n a  t o  F l o r i d a  t o  l i v e  w i t h  h i s  d a d ,  

and had d r i v e n  t h e  c a r  t o  h i s  f a t h e r ' s  home i n  C o r a l  G a b l e s .  A f t e r  

t h e  s o n ,  J O E Y  was i n  h i s  f a t h e r ' s  home, h i s  dad p u r c h a s e d  a n o t h e r  

c a r  f o r  t h e i r  s o n ,  J O E Y ,  a s  a  C h r i s t m a s  g i f t .  The f a t h e r ,  JOSEPH 

wanted t o  s e l l  t h e  P o n t i a c ,  b e c a u s e  he  was g i v i n g  J O E Y ,  t h e i r  s o n  

a n o t h e r  c a r .  



BARBARA TURNIPSEED had n e v e r  s e e n  o r  m e t  STEVEN G .  R I N K E R ,  

n o r  d i d  s h e  r e c e i v e  any  money f rom t h e  s a l e  o f  t h e  1974 P o n t i a c .  

P r i o r  t o  December 28 ,  1982 ,  JOSEPH TURNIPSEED, i n fo rmed  

BARBARA TURNIPSEED t h a t  h e  was  g o i n g  t o  s e l l  t h e  1974 P o n t i a c  t o  

STEVEN G .  R I N K E R ,  however  a s  f a r  a s  s h e  knew, t h e r e  was  n e v e r  a  s a l e  

p r i c e  d e t e r m i n e d  a t  t h a t  t i m e .  

JOSEPH TURNIPSEED, t h e  f a t h e r ,  had t o l d  BARBARA TURNIPSEED, 

t h a t  h e  was t o  r e t a i n  t h e  t i t l e  t o  t h e  car  u n t i l  t h e  car  was p a i d  

f o r .  I t  was BARBARA TURNIPSEED'S f u r t h e r  u n d e r s t a n d i n g  t h a t  h e r  

f o r m e r  husband  was  g o i n g  t o  h o l d  t h e  t i t l e  u n t i l  h e  had r e c e i v e d  

payment i n  f u l l  f o r  t h e  v e h i c l e .  

BARBARA TURNIPSEED was  n e v e r  i n f o r m e d  t h a t  payment  i n  f u l l  

had b e e n  made f o r  t h e  v e h i c l e .  T i t l e  t o  t h e  v e h i c l e  was r e g i s t e r e d  

i n  S t e v e n  R i n k e r g s  name o n  March 3 ,  1983 ,  a f t e r  t h e  J a n u a r y  11, 1983  

a c c i d e n t  w i t h  JACKSON a n d  VAZQUEZ. 

JOSEPH TURNIPSEED had  BARBARA TURNIPSEED s i g n  h e r  name t o  a  

document  c a l l e d  B i l l  o f  S a l e ,  however ,  n o  n o t a r y  was  p r e s e n t  when i t  

was s i g n e d .  She f u r t h e r  s i g n e d  t h i s  document  a t  t h e  r e q u e s t  o f  h e r  

f o r m e r  husband  and  h e  i n d i c a t e d  t h a t  h e  would f i l l  it i n .  

F u r t h e r ,  t h e  documen t s  p e r t a i n i n g  t o  t h e  s a l e  and  t r a n s f e r  

o f  t h e  P o n t i a c  were h a n d e l e d  by JOSEPH TURNIPSEED. 

JOSEPH TURNIPSEED, p r i o r  t o  t h e  s a l e  o f  t h e  1974  P o n t i a c  

a u t o m o b i l e  t o  STEVEN G.  R I N K E R ,  knew t h a t  h e  was  p r e v i o u s l y  i n v o l v e d  

i n  m o t o r  v e h i c l e  and  moped a c c i d e n t s ,  p r i o r  t o  J a n u a r y  11, 1983.  



A l s o ,  b o t h  JOSEPH and BARBARA TURNIPSEED knew and were aware  t h e  

1974 P o n t i a c  was u n i n s u r e d  when i t  was s o l d  t o  STEVEN R I N K E R ,  and 

t h a t  s a i d  minor  had no f u n d s  w i t h  which t o  i n s u r e  t h e  same when he  

r e c e i v e d  d e l i v e r y  o f  t h e  v e h i c l e .  

STEVEN R I N K E R  r e c e i v e d  d e l i v e r y  o f  t h e  1974 P o n t i a c  on o r  

a b o u t  J a n u a r y  6 ,  1983.  

On o r  a b o u t  J a n u a r y  11, 1983 ,  STEVEN G .  R I N K E R ,  s t i l l  a  

minor ,  o p e r a t e d  t h e  s a i d  P o n t i a c  s o l d  t o  him by t h e  TURNIPSEEDS, 

a f t e r  h a v i n g  p a r t i e d ,  i n  Dade County ,  F l o r i d a ,  a t  o r  n e a r  t h e  i n t e r -  

s e c t i o n  o f  S.W. 1 6 0 t h  S t r e e t  and S.W. 112 Avenue, and became 

i n v o l v e d  i n  a n  a c c i d e n t  and c o l l i d e d  w i t h  motor  v e h i c l e s  o p e r a t e d  by 

CLARENCE JACKSON and GILBERT0 VASQUEZ, who were i n j u r e d ,  and who 

i n i t i a t e d  two s e p a r a t e  s u i t s  f o r  t h e i r  damages a g a i n s t  s a i d  m i n o r ,  

STEVEN R I N K E R  and GLENN R I N K E R ,  h i s  f a t h e r .  

T h a t  t h e  s u b j e c t  1974 P o n t i a c  was s o l d  and d e l i v e r e d  t o  t h e  

minor  p u r c h a s e r ,  w i t h o u t  n o t i f y i n g  o r  o b t a i n i n g  t h e  p r i o r  a p p r o v a l  

and c o n s e n t  o f  GLENN R I N K E R ,  STEVEN'S f a t h e r ,  and i n  s p i t e  o f  t h e  

knowledge o f  t h e  TURNIPSEED'S a s  t o  t h e  s e r i o u s  p r e - e x i s t i n g  and 

l o n g  s t a n d i n g  d r u g  and a l c o h o l i c  dependency  p rob lems  o f  t h e  i n t e n d e d  

minor  p u r c h a s e r .  

BARBARA TURNIPSEED was aware  i n  December, 1982 ,  t h a t  h e r  

fo rmer  husband had a r r a n g e d  t o  s e l l  t h e  P o n t i a c  a u t o m o b i l e  t i t l e d  i n  

h e r  name t o  h e r  s o n ' s  f r i e n d  STEVEN R I N K E R .  

JOSEPH TURNIPSEED i n d i c a t e d  t o  BARBARA TURNIPSEED t h a t  he  



was t o  r e t a i n  t h e  t i t l e  t o  t h e  s u b j e c t  P o n t i a c  a u t o m o b i l e  u n t i l  t h e  

c a r  was p a i d  f o r .  I t  was BARBARA TURNIPSEED'S u n d e r s t a n d i n g  t h a t  

h e r  f o r m e r  husband was g o i n g  t o  h o l d  t h e  t i t l e  t o  t h e  P o n t i a c  s o l d  

t o  STEVEN R I N K E R  u n t i l  JOSEPH TURNIPSEED had r e c e i v e d  payment i n  

f u l l  f o r  t h e  mo to r  v e h i c l e .  

BARBARA TURNIPSEED f u r t h e r  i n d i c a t e d  t h a t  h e r  f o r m e r  

husband ,  JOSEPH TURNIPSEED h a n d l e d  t h e  e n t i r e  t r a n s a c t i o n  o n  h e r  

b e h a l f ,  i n  c o n n e c t i o n  w i t h  t h e  s a l e  o f  t h e  P o n t i a c  a u t o m o b i l e ,  

t i t l e d  i n  h e r  name t o  t h e  minor  STEVEN R I N K E R .  H e  would t e l l  what  

t o  s i g n ,  what  t o  d o  and s h e  compl i ed  w i t h  h i s  d i r e c t i o n s .  

JOSEPH TURNIPSEED i n  h i s  d e p o s i t i o n  i n  h i s  s t a t e d  t h a t  b o t h  

he  and BARBARA TURNIPSEED d e c i d e d  t h a t  t h e  1974 P o n t i a c  a u t o m o b i l e  

was g o i n g  t o  be  s o l d  t o  STEVE G .  R I N K E R ,  i t  was a  j o i n t  d e c i s i o n .  

T h a t  STEVEN R I N K E R  i n  h i s  d e p o s i t i o n  was a sked  a t  Page 55 

by c o u n s e l  f o r  JOSEPH TURNIPSEED i f  h e  knew any  r e a s o n  why t h e  1974 

P o n t i a c  a u t o m o b i l e  s h o u l d  n o t  have  been  s o l d  t o  him, t o  which  h e  

answered  t h a t  h e  was i n  no s h a p e  t o  own a  c a r ,  p r o b a b l y  had t h e  men- 

t a l i t y  o f  a  t e n  ( 1 0 )  y e a r  o l d ,  wanted t o  be  cool and f e e l  good ,  had 

no j o b  or  any  r e a l  i n t e n t i o n s  o f  g e t t i n g  o n e  and when he  p u r c h a s e d  

t h e  c a r  h e  d i d n ' t  know how he  c o u l d  have  known any  b e t t e r ,  namely 

j u s t  t o  have  a  c a r  t o  g e t  what  he  wan ted .  

The e x c e r p t s  o f  d e p o s i t i o n s  o f  BARBARA TURNIPSEED, JOSEPH 

TURNIPSEED and STEVEN R I N K E R  a s  c o n t a i n e d  i n  t h e  a p p e n d i x  and t h e  

r e c o r d  supp lemen ted  i n  t h i s  a p p e a l ,  documents  t h e  f o r e g o i n g  



statement of facts. Because the index initially prepared by the 

Clerk of the lower court failed to include the depositions, the 

RINKERS were unable to designate the page in the record where the 

same appear by use of a symbol (R). 

Following the filing of the Initial Appeal to the Third 

District Court of Appeal by Petitioners, STEVEN G. RINKER and GLENN 

G. RINKER, the record on appeal was supplemented by filing of the 

three depositions aforementioned, by the Petitioner, CLARENCE 

JACKSON, and the recitations indicated in the brief of CLARENCE 

JACKSON to the pages supporting statement of facts in this record 

are hereby adopted and incorporated herein. 



SUMMARY OF THE ARGUMENT 

Liability should be imposed upon the Respondents, JOSEPH 

and BARBARA TURNIPSEED, for their own negligence, as Sellers, in 

negligently selling and entrusting an automobile to a minor, whose 

incompetence to drive was known to the Sellers prior to the actual 

sale. 

The uncontroverted evidence as reflected by the depositions 

and discovery in the instant case, show that the Sellers knew that 

STEVEN RINKER, was a minor, was an alcohol and drug user, was 

irresponsible as a minor, should not have been trusted with the 

responsibility inherent in owning and operating a dangerous instru- 

mentality. 

Notwithstanding, the Respondents sold the motor vehicle to 

STEVEN G. RINKER, the inexperienced youth, and knew or should have 

known, that the minor, because of his incompetence, would be likely 

to use the motor vehicle in a manner involving unreasonable risk of 

harm to other motorists. 

Just five days following the placing of the motor vehicle 

in the hands of the incompetent, he became involved in an automobile 

accident causing serious injuries to the Petitioner, CLARENCE 

JACKSON and another. Predictably, the minor STEVEN G. RINKER was 

under the influence of drugs and alcohol on the date and time of 

said accident giving rise to the suit against him. 

Accordingly, the summary judgment, affirmed per curiam by 



t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appea l ,  s h o u l d  be  r e v e r s e d  and remanded 

f o r  t r i a l ,  by j u r y ,  t o  d e c i d e  t h e  g e n u i n e  i s s u e s  o f  m a t e r i a l  f a c t  

d i s c l o s e d  i n  t h e  r e c o r d ,  namely w h e t h e r  p r i o r  t o  t h e  s a l e  o f  s a i d  

v e h i c l e  t o  t h e  mino r  i n c o m p e t e n t ,  w h e t h e r  t h e  Responden t s  knew t h e y  

were s e l l i n g  t h e  same t o  a  d r u n k  o r  d r u g g e d ,  i n c o m p e t e n t  d r i v e r  and 

t h e r e b y  s u b j e c t e d  members o f  t h e  p u b l i c  t o  g r e a t  r i s k  o f  harm. 

A c c o r d i n g l y ,  t h e  f a c t s  i n  t h i s  i n s t a n t  a p p e a l ,  s u p p o r t  t h e  

a d o p t i o n  o f  S e c t i o n  3 9 0  o f  t h e  R e s t a t e m e n t  ( S e c o n d )  o f  t h e  Law o f  

T o r t s ,  and t h e  same s h o u l d  b e  c o n s t r u e d  s o  a s  t o  e x t e n d  l i a b i l i t y  t o  

t h e  Responden t s  a s  S e l l e r s  o f  t h e  c h a t t e l  i n  q u e s t i o n  a s  w e l l .  

I n  t h i s  i n s t a n t  a p p e a l ,  t h e  R e s p o n d e n t s ,  t h e  TURNIPSEEDS, 

s h o u l d  be  h e l d  a c c o u n t a b l e  u n d e r  t h e  f a c t s ,  i n  t h a t  t h e r e  is  no 

d i s c e r n a b l e  o r  r e a s o n a b l e  b a s i s  f o r  d i s t i n c t i o n  i n  t h e  n e g l i g e n c e  o f  

o n e  who l e n d s  h i s  c a r  and o n e  who g i v e s  a  c a r ,  s e l l s  o r  e n t r u s t s  a n  

a u t o m o b i l e  t o  a n o t h e r ,  h e r e  t h e  mino r  i n c o m p e t e n t ,  a  known- 

i n c o m p e t e n t  o r  r e c k l e s s  d r i v e r ,  and t h e r e b y  p l a c e d  s a i d  mino r  incom- 

p e t e n t  w i t h  t h e  power t o  u s e  s a i d  mo to r  v e h i c l e  a t  a l l  t i m e s .  

The Responden t s ,  t h e  TURNIPSEEDS, by t h e i r  a c t i o n s  and con- 

d u c t ,  t h e r e b y  p l a c e d  t h e  a u t o m o b i l e ,  d a n g e r o u s  i n s t r u m e n t a l i t y ,  i n  

t h e  p o s s e s s i o n  and c o n t r o l  o f  a  m i n o r ,  whose t r a c k  r e c o r d  was known 

o r  s h o u l d  have  been  known by t h e  Responden t s ,  t o  be  h a b i t u a l l y  u n f i t  

t o  d r i v e  it .  T h e r e  was a  s u f f i c i e n t  c a s u a l  c o n n e c t i o n  be tween  t h e i r  

n e g l i g e n c e  and t h e  i n j u r y  t o  i n n o c e n t  p a r t i e s  a s  t o  r e n d e r  them 

l i a b l e .  



CERTIFIED OUESTION ON APPEAL 

SHOULD FLORIDA ADOPT S E C T I O N  390  O F  THE RESTATEMENT 
(SECOND) O F  THE LAW O F  T O R T S ,  AND, I F  S O ,  SHOULD THE 
S E C T I O N  BE CONSTRUED S O  AS TO EXTEND L I A B I L I T Y  TO 
A S E L L E R  O F  A CHATTEL AS WELL? 



ARGUMENT 

CERTIFIED OUESTION ON APPEAL 

SHOULD FLORIDA ADOPT SECTION 390 OF THE RESTATEMENT 
(SECOND) O F  THE LAW OF TORTS, AND, I F  SO, SHOULD THE 
SECTION BE CONSTRUED SO AS TO EXTEND LIABILITY TO 
A SELLER O F  A CHATTEL AS WELL? 

P e t i t i o n e r s  s u b m i t  t h a t  t h e r e  e x i s t e d  g e n u i n e  i s s u e s  o f  

m a t e r i a l  f a c t ,  p e r t a i n i n g  t o  t h e  i s s u e  o f  w h e t h e r  t h e  Responden t s  

n e g l i g e n t l y  s o l d  and /o r  e n t r u s t e d  t h e  mo to r  v e h i c l e  i n  q u e s t i o n  t o  

t h e  mino r  i n c o m p e t e n t ,  STEVEN R I N K E R  and a t  t h e  t i m e  and d a t e  s a i d  

mo to r  v e h i c l e  a  d a n g e r o u s  i n s t r u m e n t a l i t y  was s o l d  t o  t h e  m i n o r ,  

whe the r  t h e  Responden t s  knew o r  s h o u l d  have  known t h a t  STEVEN G.  

R I N K E R ,  t h e  o n e  t o  whom t h e  mo to r  v e h i c l e  was s u p p l i e d  was l i k e l y  t o  

u s e  it  i n  a  manner i n v o l v i n g  u n r e a s o n a b l e  r i s k  o f  b o d i l y  harm t o  

o t h e r s ,  and a c c o r d i n g l y  would be  l i a b l e  f o r  damages a r i s i n g  f rom t h e  

u s e  o f  t h e  c h a t t e l  i n  a  manner which  m i g h t  have  b e e n  a n t i c i p a t e d .  

P e t i t i o n e r s  r e s p e c t f u l l y  s u b m i t  t h a t  t h e  summary judgment  

i n  f a v o r  o f  t h e  Responden t s ,  BARBARA and JOSEPH TURNIPSEED, s h o u l d  

be r e v e r s e d  and remanded f o r  f u r t h e r  p r o c e e d i n g s  unde r  t h e  c e r t i f i e d  

q u e s t i o n  h e r e i n .  

Both s i d e s  o f  t h e  i s s u e  c e r t i f i e d  i n  t h i s  i n s t a n t  a p p e a l  

were p r e s e n t e d  i n  t h e  c a s e  o f  Estes  v. G ibson ,  257 S.W. 2d 604 

(Ky.Ct.App.1953).  I n  t h a t  c a s e  a  p a r e n t  p u r c h a s e d  a n  a u t o m o b i l e  f o r  

a n  a d u l t  s o n  known t o  be  a n  i n e b r i a t e  and d r u g  a d d i c t .  The 



P l a i n t i f f  was s e r i o u s l y  i n j u r e d  a s  a  r e s u l t  o f  a n  a c c i d e n t  c a u s e d  by  

t h e  s o n .  The Kentucky  C o u r t  h e l d  t h a t  c a u s e  o f  a c t i o n  was n o t  

s t a t e d  a g a i n s t  t h e  p a r e n t  and  s a i d :  

To impose l e g a l  l i a b i l i t y  t h e r e  mus t  a l w a y s  b e  a  r e a s o n a b l y  
c l o s e  c a u s a l  c o n n e c t i o n  be tween  a n  a c t  and t h e  r e s u l t i n g  i n j u r y .  
The v i c a r i o u s  l i a b i l i t y  o f  a n  owner  o r  c o n t r o l l e r  f o r  p u t t i n g  a n  
a u t o m o b i l e .  which  is n o t  i n  i t s e l f  i n h e r e n t l v  a  d a n a e r o u s  i n s t r u m e n -  - 
t a l i t y ,  i n .  p o s s e s s i o n  o f  a n o t h e r  p e r s o n  known t o  b e d h a b i t u a l l y  u n f i t  
t o  d r i v e  i t ,  w i t h  t h e  f o r s e e a b l e  and p r o b a b l e  c o n s e q u e n c e s  t h a t  h e  
w i l l  h u r t  s6mebody, i s  a t  mos t  a  s e c o n d a r y  l i a b i l i t ; .  The d o c t r i n e  
o u g h t  n o t  t o  be  e x t e n d e d  whe re  t h e  p a r t i e s  s o u g h t  t o  b e  c h a r g e d  had 
no c o n t r o l  o v e r  t h e  mach ine  and  o t h e r  p a r t y  a c t u a l l y  c o m m i t t i n g  t h e  
i n j u r i o u s  wrong was t h e  owne r ,  s u i  j u r i s .  I n  a d d i t i o n ,  and  o r d i -  
n a r i l y ,  a s  h e r e ,  t h e  c a u s a t i o n  is t o o  t e n u o u s  and  t o o  r e m o t e .  T h e r e  
a r e  t o o  many p r o b a b l e  and  i m p o n d e r a b l e  i n t e r v e n i n g  e v e n t s  and con- 
d i t i o n s  be tween  t h e  g i f t  o f  t h e  c a r  and  i t s  n e g l i g e n t  o p e r a t i o n  by 
t h e  o w n e r - d r i v e r .  

I n  a  s t r o n g  d i s s e n t ,  t h e  C o u r t  s t a t e d  t h a t  a l t h o u g h  a n  

a u t o m o b i l e  is n o t  c o n s i d e r e d ,  a s  d a n g e r o u s  p e r  se ,  i t  is o n e  o f  t h e  

mos t  d a n g e r o u s  i n s t r u m e n t a l i t i e s  y e t  i n v e n t e d  when p l a c e d  i n  t h e  

hands  o f  a  d a n g e r o u s  and r e c k l e s s  d r i v e r  o r  o n e  whose s e n s e s  have  

b e e n  d u l l e d  by d r i n k  o r  d r u g .  

The d i s s e n t i n g  o p i n i o n  f u r t h e r  s t a t e d  t h a t  t h e  m a j o r i t y  

o p i n i o n  r e c o g n i z e s  t h e  r u l e  s e t  o u t  i n  R e s t a t e m e n t  o f  t h e  Law o f  

T o r t s  t h a t  o n e  who s u p p l i e s  a  c h a t t e l  t o  a n o t h e r ,  knowing t h a t  t h e  

p e r s o n  t o  whom i t  is s u p p l i e d  is l i k e l y  t o  u s e  i t  i n  a  manner  

i n v o l v i n g  u n r e a s o n a b l e  r i s k  o r  b o d i l y  harm t o  a n o t h e r ,  is  l i a b l e  f o r  

damages a r i s i n g  f rom t h e  u s e  o f  t h e  c h a t t e l  i n  a  manner which  m i g h t  

have  b e e n  a n t i c i p a t e d .  

The r u l e  h a s  b e e n  a p p l i e d  i n  Kentucky  i n  i n s t a n c e s  where  a n  

owner l e n d s  h i s  a u t o m o b i l e  t o  a  known i n c o m p e t e n t  d r i v e r .  I n  Brady  



v. B. & B .  Ice Co., 242 Ky. 138,45 S.W.2d 1051, 1053, the Court 

said: 

"If an owner lends his automobile to another under cir- 
cumstances that do not warrant the application of the 
doctrine of respondent superior, any liability attaching to 
him does so by reason of his own negligence in knowingly 
permitting the use of it in such a way as would probably 
cause injury to others. And if, when such owner intrusts 
his automobile to another, he knows such other person is an 
inexperienced, careless, or reckless driver, he is liable 
for the natural and probable consequences of his act." 

The dissent went on to say that the majority opinion erro- 

neously assumed that liability was dependent upon some legal rela- 

tionship, such as agency or bailment. The Court further said that 

the authorities make it clear that liability in such instances does 

not rest upon the fact of ownership but upon the combined negligence 

of the owner in intrusting the machine to an incompetent and 

reckless driver and of the driver in its operation. 

Finally, the dissent stated: 

I am unable to discern a reasonable basis for distinction 

and the negligence of one who lends his car and one who gives a car 

to a known incompetent or reckless driver. If there is a distinction, 

the more reasonable view would suggest that one who gives an auto- 

mobile to a known incompetent driver, placing in him the power to 

use it at any all times, drunk or sober, sane or insane, is more 

negligent than one who merely lends the vehicle for one specific 

occasion. 

The dissent further said that under the majority opinion, 



the appellee, simply because title to the car was transferred to the 

son, the Appellee therein was placed in a position where a cause of 

action could not be stated against her. The Court concluded that in 

doing so, the opinion draws a distinction without difference. 

Clearly the rational in the dissent would be applicable and 

would result in the certified question in this instant appeal, being 

answered in the affirmative, should the Court be predisposed to 

adopt Section 390 of the Restatement of the Law of Torts to the 

facts in this instant appeal. 

The dangerous instrumentality doctrine subjects, the owner 

or one who has possession, dominion and control of the vehicle 

liable for any injury caused by the negligence of another using the 

automobile with his knowledge and consent. Remark Chemical Co. v. 

Ross, 101 So.2d 163 (Fla. 3d DCA 1958) and Susco Car Rental System 

of Florida v. Leonard, 112 So.2d 832 (Fla. 1959). This liability is 

not based on any fault of the owner or possessor himself; rather, it 

is entirely vicarious -- the negligence of the driver is imputed to 

the owner. Here, however, the RINKERS are seeking damages based 

upon the negligence of the TURNIPSEEDS in selling and entrusting a 

car to the minor, STEVEN G. RINKER, a person known by them to be 

incompetent and incapable of safely operating the vehicle. The 

liability of the Respondents may be said to be not vicarious, but 

arising from their direct obligation to refrain from selling and 

entrusting the automobile to a known incompetent operator, once they 



possessed actual knowledge of the of the minor's incompetence defi- 

cient driving ability, as well as his known drug and alcohol problem 

which was ongoing prior to date of purchase and post. 

In this instant appeal, liability was sought to be imposed 

against the Respondent/Sellers, under two alternate theories, negli- 

gent entrustment and negligent sale. 

Since the Kentucky Court did not classify the motor vehicle 

as a dangerous instrumentality, it would appear that, if a motor 

vehicle was classified as a dangerous instrumentality, then in all 

probability the dissenting opinion would have become the majority in 

the State of Kentucky, and the Kentucky Court which would have 

reached an opposite conclusion and result. 

In this case, there remains a question of fact as to 

whether JOSEPH TURNIPSEED knew or should have known that STEVEN 

RINKER, the minor, to whom he sold and entrusted the dangerous 

instrumentality, possessed the maturity, competence and respons- 

bility to operate the automobile on the highways of the State of 

Florida. JOSEPH TURNIPSEED in selling and supplying the subject 

automobile to the minor STEVEN RINKER, acknowledges and admits that 

he was aware that STEVEN RINKER, had been a patient in a drug abuse 

clinic, knew and was aware prior to the supplying of the chattel in 

question, that the minor had been involved in two prior incidents 

and accidents; had admonished his son, JOEY, in supplying a beer to 

STEVEN RINKER, to refrain from doing so, in that you should not give 



a  b e e r  t o  a n  a l c o h o l i c ,  and  f rom t h e  sum t o t a l i t y  o f  t h e  f a c t s  a s  

p r e s e n t e d  h e r e i n ,  t h a t  JOSEPH TURNIPSEED w e l l  knew o r  c l e a r l y  s h o u l d  

have  known o f  t h e  i ncompe tence  and i m m a t u r i t y  o f  STEVEN R I N K E R  and  

o f  STEVEN R I N K E R  and  t h e r e b y  s h o u l d  n o t  h a v e  s o l d  o r  e n t r u s t e d  t h e  

1974 Grand P r i x  i n t o  h i s  p o s s e s s i o n  o r  o w n e r s h i p .  

The d e p o s i t i o n  o f  JOSEPH TURNIPSEED f u r t h e r  d i s c l o s e  t h a t  

h e  knew o r  s h o u l d  have  known t h a t  by  s u p p l y i n g  o r  s e l l i n g  t h e  1974 

P o n t i a c  t o  STEVEN R I N K E R ,  a m i n o r ,  he  t h e r e b y  c r e a t e d  a n  u n r e a s o -  

n a b l e  r i s k  o f  harm t o  o t h e r s .  JOSEPH TURNIPSEED, i n  h i s  d e p o s i t i o n ,  

a t  Page 36 ,  l i n e s  21-24, acknowledged  t h a t  GLENN R I N K E R ,  STEVEN'S 

f a t h e r ,  had men t ioned  s o m e t h i n g  a b o u t  a  d r i n k i n g  p r o b l e m  a t  o n e  t i m e  

o r  a n o t h e r .  

GLENN R I N K E R  i n  h i s  a f f i d a v i t  f i l e d  i n  t h i s  c a u s e  f u r t h e r  

s t a t e d  t h a t  h e  had i n s t r u c t e d  JOSEPH TURNIPSEED n o t  t o  s e l l  t h e  

a u t o m o b i l e  t o  h i s  s o n  b e c a u s e  o f  h i s  d r u g  and a l c o h o l i c  dependency  

p rob l ems .  C l e a r  and m a t e r i a l  i s s u e s  o f  f a c t  a s  t o  JOSEPH 

TURNIPSEED'S knowledge o f  STEVEN G .  RINKER'S d r u g  and  a l c o h o l  depen-  

d e n c y ,  l a c k  o f  compe tence  and m a t u r i t y ,  s h o u l d  have  b e e n  s u b m i t t e d  

t o  and r e s o l v e d  by a  j u r y ,  on  t h e  i s s u e  o f  w h e t h e r  o r  n o t  t h e  

TURNIPSEED'S were n e g l i g e n t  and a t  f a u l t  i n  s u p p l y i n g  o r  

e n t r u s t i n g  t h e  d a n g e r o u s  i n s t r u m e n t a l i t y  i n  q u e s t i o n  t o  t h e  mino r .  

S e c t i o n  390 o f  t h e  R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s ,  s h o u l d  b e  

c o n s t r u e d  so a s  t o  e x t e n d  l i a b i l i t y  t o  t h e  s e l l e r s  o f  t h e  c h a t t e l  i n  

t h i s  a p p e a l ,  BARBARA and JOSEPH TURNIPSEED. The d o c t r i n e  o f  s a i d  



r e s t a t e m e n t ,  h a s  b e e n  r e c o g n i z e d  i n  s i t u a t i o n s  s u c h  a s  t h e  o n e  i n  

t h e  case a t  bar .  T h a t  s e c t i o n  s t a t e s  a s  f o l l o w s :  

S390.  C h a t t e l  f o r  u s e  b y  p e r s o n  known t o  b e  
i n c o m p e t e n t .  

One who s u p p l i e s  d i r e c t l y  o r  t h r o u g h  a t h i r d  p e r s o n  
a c h a t t e l  f o r  t h e  u s e  o f  a n o t h e r  whom t h e  s u p p l i e r  
knows o r  h a s  r e a s o n  t o  know t o  b e  l i k e l y  b e c a u s e  o f  
h i s  y o u t h ,  i n e x p e r i e n c e  o r  o t h e r w i s e ,  t o  u s e  it  i n  
a m a n n e r  i n v o l v i n g  u n r e a s o n a b l e  r i s k  o f  p h y s i c a l  harm 
t o  h i m s e l f  a n d  o t h e r s  whom t h e  s u p p l i e r  s h o u l d  e x p e c t  
t o  s h a r e  o r  be e n d a n g e r e d  b y  i t s  u s e ,  is  s u b j e c t  t o  
l i a b i l i t y  f o r  p h y s i c a l  harm r e s u l t i n g  t o  them.  

R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  S390  ( 1 9 6 6 )  a t  3 1 4 .  

Comment ( a )  o f  t h a t  s e c t i o n  a p p l i e s  t h i s  r u l e  t o  a n y o n e ,  

i n c l u d i n g  a S e l l e r ,  who s u p p l i e s  a c h a t t e l  f o r  t h e  u s e  o f  a n o t h e r .  

Id .  a t  3 1 5 .  

W h i l e  F l o r i d a  h a s  n o t  e x p r e s s l y  a d o p t e d  S390 o f  R e s t a t e m e n t  

( S e c o n d )  of T o r t s ,  t h e  F i f t h  D i s t r i c t  c i t e d  t h a t  s e c t i o n  w i t h  

a p p r o v a l  i n  M u l l i n s  v .  Har re l l ,  11 F.L.W. 1 4 8 8  ( F l a .  5 t h  DCA) J u l y  

3 ,  1 9 8 6 ,  a n d  t h e  S e c o n d  D i s t r i c t  q u o t e d  t h e  s u b s t a n t i a l l y  s i m i l i a r  

S390 o f  t h e  o r i g i n a l  r e s t a t e m e n t  i n  R i o  v .  M i n t o n ,  2 9 1  So .2d  214 

( F l a .  2d DCA), c e r t .  d e n i e d ,  297  So .2d  8 3 7  ( F l a .  1 9 7 4 ) .  S390  

c u r r e n t l y  " a p p l i e s  t o  a n y o n e  who s u p p l i e s  a c h a t t e l  f o r  u s e  o f  

a n o t h e r .  I t  a p p l i e s  t o  Se l l e r s ,  L e s s o r s ,  D o n o r s  o r  L e n d e r s ,  a n d  t o  

a l l  k i n d s  o f  Ba i lors . . . "  

A l t h o u g h  F l o r i d a  C o u r t s  h a v e  n o t  a d d r e s s e d  t h e  p r e c i s e  

i s s u e  b e f o r e  i t ,  o t h e r  s t a t e  C o u r t s  h a v e  c o n s i d e r e d  t h e  q u e s t i o n .  

U n d e r  t h e  common l a w  of n e g l i g e n t  e n t r u s t m e n t ,  a s e l l e r  may be h e l d  



liable even though it no longer owns the car. Roland v. Golden Bay 

Chevrolet, 161 Cal. App. 3d 102, -- 207 Cal. Rptr. 413, 416 (1984), 

dismissed as moot, -- Cal. App. 3d --, 217 Cal. Rptr. 415, 704 P.2d 
175 (1985) (en banc); ~lieger v. Barcia, 674 P.2d 299 (Alaska 1983). 

According to California law, the gravamen of the tort of negligent 

entrustment is "the sale of the automobile with actual or 

presumptive knowledge that the incompetent person is going to drive 

it....) Perez v. G.& W. Chevrolet, Inc., 274 Cal. App. 2d 766, -- 

79 Cal. Rptr. 287, 289 (1969) 

Negligent entrustment has been available to claimants 

injured in automobile accidents in Florida. Cluney v. Geting, 352 

So.2d 1216 (Fla.2d DCA 1978). The issue of whether there has been a 

bailment or a sale in this case is irrelevant to the question as to 

whether the party supplying the chattel can be held responsible for 

negligent entrustment. 

In Johnson v. Casetta, 17 Cal.Rptr.81 (Cal.App.l961), an 

action was instituted by persons injured in an automobile collision 

against persons who had sold an automobile to another motorist 

involved on the theory that they had done so with actual knowledge 

of the vendees inexperience and incompetency as a driver. The 

superior Court, the trial court rendered a judgment of non-suit on 

the Plaintiff's opening statement and they appeal. 

The District Court First District, California 

held that liability could be imposed upon an automobile seller and 



h i s  s a l e s m a n  f o r  s e l l i n g  a n  a u t o m o b i l e  t o  a n  i n e x p e r i e n c e d  and 

incompe ten t  D r i v e r  whose conduc t  i n  d r i v i n g  i n j u r e d  t h e  P l a i n t i f f s ,  

p r o v i d i n g  t h e  s e l l e r  and t h e  s a l e s m a n  had a c t u a l  knowledge o f  t h e  

vendees  incompetency  o r  knowledge o f  f a c t s  from which t h e y  s h o u l d  

have  known s u c h .  The judgment o f  n o n s u i t  and d i s m i s s a l  was r e v e r s e d  

and t h e  c a s e  was remanded. I n  J o h n s o n s  s u p r a ,  t h e  C a l i f o r n i a  C o u r t  

c i t e d  Kn igh t  v .  G o s s e l i n ,  124  P.2d 454 ,456 ,  where a  judgment was 

uphe ld  a g a i n s t  t h e  Defendan t ,  g a r a g e  owner ,  who had d e l i v e r e d  a n  

a u t o m o b i l e  which t h e y  had f o r  s a l e ,  t o  a n  o b v i o u s l y  i n t o x i c a t e d  

p e r s p e c t i v e  p u r c h a s e r .  The C o u r t  q u o t e s  w i t h  a p p r o v a l  t h e  f o l l o w i n g  

l anguage  from Rocca v.  S t e i n m e t z ,  214 P.257 Supra  i n  t h a t  o p i n i o n ,  

which s t a t e d :  

I n  i t s  s i m p l e s t  form t h e  q u e s t i o n  is 
whe the r  t h e  owner when he  p e r m i t s  a n  
i n c o m p e t e n t  o r  r e c k l e s s  p e r s o n ,  whom h e  
knows t o  be  incompe ten t  o r  r e c k l e s s ,  t o  t a k e  
and o p e r a t e  t h i s  c a r ,  a c t s  a s  a n  o r d i n a r i l y  
p r u d e n t  p e r s o n  would be  e x p e c t e d  t o  a c t  
u n d e r  t h e  c i r c u m s t a n c e s .  I f  he  were t o  
e n t r u s t  h i s  c a r  t o  a  p e r s o n  whom h e  knew t o  
be i n s a n e  o r  i n t o x i c a t e d  o r  u t t e r l y  
i ncompe ten t  t o  r u n  a  c a r ,  i t  would c e r t a i n l y  
shock t h e  common u n d e r s t a n d i n g  t o  h o l d  t h a t  
he  was n o t  c h a r g e a b l e  w i t h  n e g l i g e n c e .  
The re  c a n  be  no d i f f e r e n c e  i n  p r i n c i p l e ,  b u t  
o n l y  i n  d e g r e e  where he  knows t h e  d r i v e r  t o  
be c a r e l e s s  and r e c k l e s s  i n  t h e  o p e r a t i o n  o f  
t h e  machine .  I n  any  s u c h  c a s e  c o n s i d e r a t i o n  
f o r  t h e  s a f e t y  o f  o t h e r s  r e q u i r e s  him t o  
w i t h h o l d  h i s  c o n s e n t  and t h e r e b y  r e f r a i n  f rom 
p a r t i c i p a t i n g  i n  any  a c c i d e n t  t h a t  is  l i a b l e  
t o  happen from t h e  c a r e l e s s  and r e c k l e s s  
d r i v i n g  o f  s u c h  a  d a n g e r o u s  i n s t r u m e n t a l i t y . "  

The C a l i f o r n i a  C o u r t  f u r t h e r  s t a t e d  i n  i t s  o p i n i o n  t h a t  i n  



e a c h  o f  t h e  f o r e g o i n g  c a s e s ,  t h e  D e f e n d a n t  had a c t u a l  knowledge  o f ,  

o r  had knowledge  o f  f a c t s  f r o m  w h i c h  h e  s h o u l d  h a v e  known o f ,  t h e  

D r i v e r ' s  i n c o m p e t e n c y .  

I n  t h e  J o h n s o n  d e c i s i o n  t h e  C a l i f o r n i a  C o u r t  f u r t h e r  s t a t e d  

t h a t  t h e  D e f e n d a n t s  t h e r e i n  p o s e d  t h e  q u e s t i o n  o f  how l o n g  s h o u l d  

t h e  l i a b i l i t y  o f  t h e  s e l l e r  l a s t  u n d e r  t h e  P l a i n t i f f ' s  t h e o r y .  The 

C o u r t  a n s w e r e d  t h a t  t h e  a n s w e r  i s ,  is a s  l o n g  a s  t h e  o r i g i n a l  incom- 

p e t e n c e  o f  t h e  D r i v e r  c o n t i n u e s .  An i n t o x i c a t e d  d r i v e r  may become 

s o b e r  a n  i n e x p e r i e n c e  d r i v e r  may a c q u i r e  e x p e r i e n c e .  Then s u c h  o r i -  

g i n a l  i n c o m p e t e n c e  c o u l d  n o  l o n g e r  b e  a  p r o x i m a t e  c a u s e  o f  t h e  a c c i -  

d e n t  a n d  t h e r e f o r e ,  t h e  l i a b i l i t y  o f  t h e  se l l e r  o n  t h i s  t h e o r y  would  

no  l o n g e r  e x i s t .  

I n  r e v e r s i n g  t h e  d i s m i s s a l ,  t h e  C o u r t  s t a t e d  t h a t  i n a s m u c h  

a s  t h e  P l a i n t i f f  o f f e r e d  t o  p r o v e  t h a t  t h e  s u p p l i e r  o f  t h e  c h a t t e l  

had a c t u a l  knowledge  o f  t h e  v e n d e e s  i n e x p e r i e n c e  a n d  i n c o m p e t e n c y  a s  

a d r i v e r ,  t h e  m o t i o n  o f  n o n s u i t  s h o u l d  h a v e  b e e n  d e n i e d .  

I n  K a h l e n b e r g  v .  G o l d s t e i n ,  4 3 1  A2d 7 6  ( 1 9 8 1 )  t h e  Mary land  

C o u r t  o f  A p p e a l s  r e c o g n i z e d  t h e  p r i n c i p l e  o f  n e g l i g e n t  e n t r u s t m e n t  

a n d  s t a t e d  t h a t  t h e  d o n o r  o f  a  c h a t t e l  was  r e s p o n s i b l e  f o r  t h e  t o r -  

t i o u s  a c t i o n s  o f  t h e  d o n e e  w i t h  t h e  c h a t t e l  u n d e r  c i r c u m s t a n c e s  i n  

w h i c h  t h e  d o n o r  knew o r  had r e a s o n  t o  know t h a t  t h e  d o n e e ' s  u s e  o f  

t h e  c h a t t e l  c o u l d  r e a s o n a b l y  b e  e x p e c t e d  t o  c a u s e  i n j u r y  t o  t h e  

d o n e e  o r  o t h e r s ,  was  a p p l i c a b l e  w h e r e  a g i f t  o f  a n  a u t o  w a s  made t o  

a  member o f  t h e  d o n o r ' s  i m m e d i a t e  f a m i l y .  



The Maryland Court in its opinion at Page 729  stated that 

it seemed to it that the principal features of the tort of negligent 

entrustment lie in the knowledge of the supplier concerning the 

dangerous propensities of the entrustee and in the forseeability of 

harm. If one who gives an auto to a member of his immediate family 

has a requisite knowledge, and the other elements of the tort are 

satisfied, the Court indicated we can see no reason for denying 

liability exclusively on the basis that title is transferred in 

addition to possession. Liability is not based upon continued 

ownership, but upon the negligent entrustment when it operates as a 

concurrent cause with the negligence of the entrustee. 

At page 7 3 0  of its opinion, the Maryland court further 

stated that concerning the tort of negligent entrustment, we are 

dealing with concurrent causation. The negligence of the supplier 

consist of furnishing the chattel with a requisite knowledge. This 

sets in motion one chain of causation which may or may not in fact 

result in injury. The other chain of causation involves the conduct 

of the immediate tortfeasor. If physical harm results to one within 

the class of forseeable Plaintiffs, as a result of the use of the 

chattel by the entrustee in a manner, which, because of the youth, 

inexperience or otherwise of the entrustee, the supplier knew or 

had reason to know, was a likely use and which would involve an 

unreasonable risk of physical harm, the two chains of causation con- 

verge and liability is imposed on the supplier, for his own negli- 



gence. It is within the framework of this analysis that the 'right 

to permit and the power to prohibitm language of the Rounds cases is 

used. 

The court further went on to State that it did not think 

that title to an automobile as shown by records of the Automobile 

Commissioner of the State, is conclusive, but that the principle 

applies not only to the owner of an automobile, but to anyone who 

has the right to permit and the power to prohibit the use thereof. 

Having such power and authority, if he does not prohibit his minor 

son, who he knows is addicted to driving an automobile while under 

the influence of liquor, and is habitually negligent and reckless in 

its use, there can be no valid distinction between him, under such 

circumstances, and the one who has the record title to the automo- 

bile in question. 

Therefore, it would make no difference whether the 

dangerous instrumentality is a loan, given as a gift, or sold, the 

mode of supply being irrelevant. 

Appellant further submits that the case law regarding 

entrustment of a fire arm, classified a dangerous instrumentality, 

would likewise be analogous and applicable to the case at bar. 

The Florida courts have held that the owner of a firearm, a 

dangerous instrumentality, may be found liable for injury if there 

was negligence in the entrustment of the firearm. Brien v. 18925 

Collins Ave. Corp., 233 So.2d 847 (Fla. 3d DCA 1970) Acosta v. 



Daughtry, 268 So.2d 416 (Fla. 3d DCA 1972). Appellant can see no 

distinction between application of the law as to negligent 

entrustment of a firearm, and the negligent entrustment of a motor 

vehicle. Since both have been classified and categorized as 

dangerous instrumentalities, Appellants submit that is is in fact a 

question for the jury to decide, and not an issue of law to be sum- 

marily disposed of by the Court. The trial court erred in holding 

that as a matter of law, under the facts there was no negligence, in 

the sale or entrustment of the automobile in this case to the minor, 

under the facts and circumstances stated herein. 

It is undisputed from the facts in the case in this instant 

appeal that BARBARA TURNIPSEED was a registered title owner of the 

1974 Pontiac, and that she permitted her former husband, JOSEPH 

TURNIPSEED, to arrange a sale of the vehicle to STEVEN RINKER a 

minor, whom the supplier JOSEPH TURNIPSEED knew to be involved in 

alcohol and drug dependency, incompetent to handle a motor vehicle 

and likely to misuse the dangerous instrumentality being furnished 

by him, so that he would expose himself and others to injury. The 

facts as to lack of competency of the minor, STEVEN RINKER, to own 

and operate a motor vehicle on the highways of the State of Florida, 

and his multitude of drug problems and related conditions, are unre- 

futed. It is also unrefuted that JOSEPH TURNIPSEED knew of these 

conditions, nevertheless he furnished the automobile to a known 

incompetent driver and thereby placed him in a position and power to 



use it at times, drunk or sober, under the drugs or otherwise, and 

in so doing was negligent or more negligent then one who might have 

lent the vehicle for one specific occasion. 

There clearly was a close causal connection and rela- 

tionship between the actions and conduct of BARBARA and JOSEPH 

TURNIPSEED in furnishing and supplying the dangerous instrumentality 

to the incompetent minor and the resulting injury, which was caused 

or occasioned by the negligence of the minor, while operating the 

vehicle in an impaired condition. 

It is not reasonable under the facts and circumstances 

involving the transfer and delivery of the automobile to the minor, 

to insulate the supplier of the car, on the theory that once the 

title had been transferred, or delivery made, the supplier or donor 

of the car has no obligation for the consequences of the incom- 

petent, when the situation was caused or occasioned by the supplier. 

We are not dealing with a situation involving an innocent 

purchaser for value or bona fide deal, but we are dealing with a 

situation loaded with prior knowledge, potential for harm, and 

irresponsibility. Certainly the supplier of the vehicle and her 

agent, should be held accountable and liable for the result and 

damages caused or occasioned by the negligence of the incompetent 

in the operation of the dangerous instrumentality placed in his 

hands. 

The Petitioners herein respectfully submit that the 



d i s s e n t i n g  o p i n i o n  i n  Po tamkin  v .  Horne ,  505 So.2d 560 ( F l a .  App. 3d 

DCA 1 9 8 7 )  s h o u l d  b e  a d o p t e d  i n  r e s p o n s e  t o  t h e  c e r t i f i e d  q u e s t i o n  

now p e n d i n g  b e f o r e  t h i s  Honorab l e  C o u r t .  

The v e n d o r s ,  R e s p o n d e n t s ,  n o t w i t h s t a n d i n g  t h e i r  p r i o r  

knowledge o f  STEVEN G.  R I N K E R ' s  i n c a p a c i t y  a s  a m i n o r ,  i ncompe tence  

t o  own and o p e r a t e  a motor v e h i c l e ,  and  l a c k  o f  m a t u r i t y  b e c a u s e  o f  

h i s  d r u g  and a l c o h o l  dependency ,  which  w a s  o n g o i n g  p r i o r  t o  p l a c i n g  

t h e  a u t o m o b i l e  i n  h i s  name and  c o n t r o l ,  n e v e r t h e l e s s  p l a c e d  t h e  

v e h i c l e  i n  h i s  name and  c o n t r o l  and  by t h e i r  a c t i o n s  p r o x i m a t e l y  

c a u s e d  and  c o n t r i b u t e d  t o  t h e  a c c i d e n t  g i v i n g  r ise t o  t h i s  a p p e a l .  

The R e s p o n d e n t s ,  t h e  TURNIPSEEDS, by v i r t u e  o f  t h e  

f o r e g o i n g ,  knew o r  s h o u l d  h a v e  known o f  t h e  l i k e l i h o o d  o f  t h e  con-  

s e q u e n c e s  o f  t h e i r  a c t i o n ,  d e m o n s t r a t e d  l a c k  o f  judgment ,  i r r e s p o n -  

s i b i l i t y ,  n e g l i g e n c e  and t o t a l  d i s r e g a r d  and  i n d i f f e r e n c e  t o w a r d s  

s a i d  m i n o r  and t h e  p u b l i c  a t  l a r g e .  

The R e s p o n d e n t s ,  a c t e d  w i t h o u t  a p p r o v a l  and  c o n s e n t  o f  t h e  

n a t u r a l  p a r e n t s  o f  STEVEN G .  R I N K E R ,  p e r m i t t e d  t o  and  p l a c e d  h i s  

f a t h e r  i n  j e o p a r d y  f o r  p o t e n t i a l  c i v i l  l i a b i l i t y ,  and  d i d  t h e r e b y  

c a u s e  and c o n t r i b u t e  t o  t h e  a c t i o n  b r o u g h t  by JACKSON and  VAZQUEZ t o  

impose l i a b i l i t y  h e r e i n .  

P e t i t i o n e r s  r e s p e c t f u l l y  s u b m i t  t h a t  t h e  R e s p o n d e n t s ,  t h e  

TURNIPSEEDS, s h o u l d  b e  h e l d  l e g a l l y  r e s p o n s i b l e  and a c c o u n t a b l e  f o r  

t h e i r  own n e g l i g e n c e  i n  s e l l i n g  and  e n t r u s t i n g  s a i d  a u t o m o b i l e  t o  t h e  

known m i n o r  i n c o m p e t e n t  a s  s u p p o r t e d  by t h e  f a c t s  i n  t h i s  r e c o r d .  



A c c o r d i n g l y ,  t h e  summary judgment and p e r  c u r i a m  o p i n i o n  

a f f i r m i n g  t h e  same, s h o u l d  be  r e v e r s e d  and t h e  c a u s e  remanded, a s  

i n d i c a t e d ,  c o n s i s t e n t  w i t h  t h e  d i s s e n t i n g  o p i n i o n ,  t o  t h e  f a c t  f i n d e r  

t o  d e c i d e  and r e s o l v e  t h e  g e n u i n e  i s s u e s  o f  m a t e r i a l  f a c t  d i s c l o s e d  

by t h e  r e c o r d ,  and e s p e c i a l l y  w h e t h e r  p r i o r  t o  t h e  s a l e  o f  t h e  motor  

v e h i c l e  t o  t h e  m i n o r ,  w h e t h e r  t h e  Responden t s  knew t h a t  t h e y  were 

s e l l i n g  and e n t r u s t i n g  t h e  same t o  a  d runk  o r  d rugged ,  i ncompe ten t  

d r i v e r  and t h e r e b y  s u b j e c t e d  members o f  t h e  p u b l i c  t o  g r e a t  r i s k  o f  

harm. 



CONCLUSION 

T h a t  t h e  f a c t s  a s  c o n t a i n e d  i n  t h i s  i n s t a n t  r e c o r d  on 

a p p e a l ,  s u p p o r t  t h e  a d o p t i o n  o f  S390 o f  t h e  R e s t a t e m e n t  (Second)  o f  

t h e  Law o f  T o r t s ,  and  s a i d  s e c t i o n  s h o u l d  be  c o n s t r u e d  s o  a s  t o  

e x t e n d  l i a b i l i t y  t o  t h e  S e l l e r s  o f  t h e  c h a t t e l  and a n  o p i n i o n  b e  

e n t e r e d  h e r e i n  c o n s i s t e n t  t h e r e w i t h ,  and  t h e  p e r  c u r i a m  o p i n i o n  o f  

t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal  a f f i r m i n g  t h e  summary judgment o f  

t h e  t r i a l  c o u r t  b e  r e v e r s e d  and t h i s  c a u s e  b e  remanded f o r  t r i a l  on 

t h e  mer i t s .  
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