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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  d e f e n d a n t  i n  t h e  C r i m i n a l  D i v i s i o n  o f  t h e  

N i n e t e e n t h  J u d i c i a l  C i r c u i t ,  i n  a n d  f o r  M a r t i n  C o u n t y ,  F l o r i d a  

a n d  t h e  a p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  F o u r t h  

D i s t r i c t .  R e s p o n d e n t  was t h e  p r o s e c u t i o n  a n d  a p p e l l e e  i n  t h e  

lower c o u r t s .  I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  as  

t h e y  a p p e a r  b e f o r e  t h i s  C o u r t .  

The f o l l o w i n g  symbol w i l l  b e  used :  

I' R 'I Record o n  Appeal  



STATEMENT OF THE CASE 

P e t i t i o n e r  w a s  i n f o r m e d  a g a i n s t  f o r  s a l e  ( C o u n t  I )  a n d  

p o s s e s s i o n  (Count  11) o f  c o c a i n e  a l l e g e d l y  commit ted  o n  December  

1 5 ,  1 9 8 4  ( R 2 8 8 ) .  H e  w a s  f o u n d  g u i l t y  b y  a  j u r y  o f  e a c h  c o u n t  

c h a r g e d  (R299 ,300 ) .  

On O c t o b e r  9 ,  1 9 8 5 ,  P e t i t i o n e r  was a d j u d g e d  g u i l t y  i n  

a c c o r d a n c e  w i t h  t h e  j u r y ' s  v e r d i c t s  ( R 3 0 4 ) .  H e  was  s e n t e n c e d  

w i t h i n  t h e  s e n t e n c i n g  g u i d e l i n e s  (R310)  t o  s e r v e  c o n c u r r e n t  terms 

o f  f o u r  y e a r s  i n  p r i s o n  o n  e a c h  c o u n t ,  t o  r u n  c o n c u r r e n t l y  w i t h  

t h e  s e n t e n c e  imposed i n  c o n s e q u e n c e  o f  h i s  v i o l a t i o n  o f  p r o b a t i o n  

i n  a n o t h e r  case (R306 ,307 ) .  P e t i t i o n e r  was a l s o  o r d e r e d  t o  p a y  

$ 4 0 0 . 0 0  i n  c o u r t  co s t s ,  a s  p r o v i d e d  i n  S e c t i o n  2 7 . 3 4 5 5 ( 1 ) ,  

F l o r i d a  S t a t u t e s .  

Notice o f  a p p e a l  was  t i m e l y  f i l e d  o n  O c t o b e r  2 9 ,  1 9 8 5  

( R 3 1 2 ) .  I n  a  d e c i s i o n  r e n d e r e d  o n  J u n e  1 0 ,  1 9 8 7 ,  t h e  F o u r t h  

D i s t r i c t  C o u r t  o f  A p p e a l  a f f i r m e d  P e t i t i o n e r ' s  c o n v i c t i o n s  and  

s e n t e n c e s ,  i n c l u d i n g  t h e  i m p o s i t i o n  o f  co s t s .  T h i s  c o u r t  

a c c e p t e d  j u r i s d i c t i o n  o f  t h e  i n s t a n t  c a u s e  o n  O c t o b e r  20,  1987 ,  

f i n d i n g  c o n f l i c t  be tween  t h e  d e c i s i o n  o f  t h e  c o u r t  b e l o w ,  w h i c h  

r e q u i r e s  a n  o b j e c t i o n  t o  be  made below i n  o r d e r  t o  p r e s e r v e  a n  e x  

p o s t  f a c t o  s e n t e n c i n g  v i o l a t i o n  f o r  a p p e a l ,  a n d  d e c i s i o n s  o f  

o t h e r  d i s t r i c t  c o u r t s  o f  a p p e a l  f i n d i n g  f u n d a m e n t a l  error i n  s u c h  

c i r c u m s t a n c e s .  



STATEMENT OF THE FACTS 

On December 1 5 ,  1 9 8 4 ,  D e t e c t i v e  Deckard o f  t h e  S t u a r t  P o l i c e  

Depa r tmen t  met w i t h  A l l e n  Bozeman, a c o n £  i d e n t i a l  i n f o r m a n t  who 

h a d  a p p r o a c h e d  t h e  p o l i c e  a b o u t  h e l p i n g  them a r res t  o t h e r s  f o r  

d r u g  s a l e s  a f t e r  h e  h i m s e l f  was a r r e s t e d  f o r  p o s s e s s i n g  $ 4 0 0 . 0 0 -  

6 0 0 . 0 0  w o r t h  o f  c o c a i n e ,  which h e  had  i n t e n d e d  t o  s e l l  (R27,97-  

9 8 , 9 9 , 1 3 4 ) .  T h e  p o l i c e  a c c e p t e d  h i s  o f f e r  i n  e x c h a n g e  f o r  a 

p r o m i s e  t o  h e l p  M r .  Bozeman i n  h i s  case1 ( R 2 9 , 1 0 0 ) ,  and  Deckard  

d i r e c t e d  Bozeman t o  t r y  t o  b u y  some c o c a i n e  a t  t h e  C h e r o k e e  

Lounge,  n e a r  t h e  S t u a r t  P o l i c e  Depa r tmen t  ( R 3 6 ) .  Bozeman a n d  h i s  

v e h i c l e  were s e a r c h e d  (R34-35,103-104) ,  and h e  was f i t t e d  w i t h  a n  

e l e c t r o n i c  r e c o r d i n g  d e v i c e  ( R 3 5 , 1 0 3 ) .  Bozeman t h e n  d r o v e  t o  t h e  

Che rokee  Lounge,  where  a b l a c k  male s o l d  h i m  $ 2 5 . 0 0  w o r t h  o f  a 

s u b s t a n c e  (R54 ,108 )  which was d e t e r m i n e d  t o  b e  c o c a i n e  (R162) .  

The j u r y  h e a r d  a t a p e  r e c o r d i n g  o f  t h e  c o n v e r s a t i o n  b e t w e e n  

Bozeman and t h e  man who s o l d  him t h e  c o c a i n e  ( R 1 8 8 ) ,  and  was a l s o  

p r o v i d e d ,  o v e r  P e t i t i o n e r ' s  o b j e c t i o n  ( R 1 8 4 - 1 8 7 ) ,  w i t h  a t r a n -  

s c r i p t  o f  t h a t  r e c o r d i n g .  Bozeman i d e n t i f i e d  P e t i t i o n e r  as  t h i s  

p e r s o n  ( R 1 1 3 ) ,  a l t h o u g h  Bozeman had  s i n c e  made a b o u t  t w e n t y  d e a l s  

w i t h  some f o u r t e e n  b l a c k  m a l e s  i n  t w o  o p e r a t i o n s  u n d e r t a k e n  w i t h  

Deckard  (R129-130) .  Deckard a lso  s a i d  t h e  man a t  Rozeman's  t r u c k  

was P e t i t i o n e r  ( R 5 2 ) ,  a l t h o u g h  h e  o n l y  saw him b r i e f l y  i n  t h e  

d a r k n e s s  when t h e  man t u r n e d  t o  l o o k  a t  D e c k a r d ' s  car as  it d r o v e  

b y  ( R 7 9 ) .  D e c k a r d  s a i d  h e  r e c o g n i z e d  P e t i t i o n e r ' s  v o i c e ,  b u t  

o n l y  a f t e r  s e e i n g  him ( R 5 6 ) .  P e t i t i o n e r  was a r r e s t e d  o n  March 4 ,  

The c h a r g e s  a g a i n s t  Bozeman were u l t i m a t e l y  d r o p p e d  (R240) .  



1 9 8 5 ,  a f t e r  t h e  p o l i c e  " l e a r n e d  t h a t  h e  was i n  t h e  s t o c k a d e ' '  

( R 6 8 ) .  P e t i t i o n e r ' s  o b j e c t i o n  t o  t h i s  r e m a r k  was o v e r r u l e d ,  a n d  

h i s  mo t ion  f o r  m i s t r i a l  d e n i e d  ( R 6 8 ) .  

P e t i t i o n e r ' s  g i r l f r i e n d ,  D o r o t h y  D o o l e y ,  t e s t i f i e d  t h a t  

P e t i t i o n e r  was home w i t h  h e r  from b e f o r e  d a r k  u n t i l  s h o r t l y  

b e f o r e  1 1 : O O  p.m., when s h e  had  t o  l e a v e  b r i e f l y  t o  make a p h o n e  

c a l l  a b o u t  a new j o b  a t  a home f o r  r e t a r d e d  c h i l d r e n  (R196-198).  

She a l s o  s t a t e d  t h a t  P e t i t i o n e r  h a d  f o u r  b r o t h e r s ,  two o f  whom 

l i v e d  n e a r b y  a n d  l o o k e d  v e r y  much l i k e  him (R201-202) .  



SUMMARY OF THE ARGUMENT 

I. Evidence that Petitioner was already in custody on 

other charges was irrelevant to the State's proof in the present 

case. Admission of this evidence over Petitioner's objection was 

reversible error where the testimony in the instant case was 

con£ 1 ict ing. 

11. The imposition of $400.00 in court costs against 

Petitioner pursuant to a statute which suffers from numerous 

constitutional defects is illegal and must be struck. 

111. The ex post facto application of the statute authoriz- 

ing imposition of costs against a defendant results in an illegal 

sentence. As such, it constitutes fundamental error which may be 

corrected on appeal even absent objection below. 



ARGUMENT 

POINT I 

THE TRIAL COURT E R R E D  I N  OVERRULING PETI- 
TIONER'S OBJECTION AND D E N Y I N G  HIS MOTION FOR 
MISTRIAL WHEN THE INVESTIGATING OFFICER TOLD 
THE J U R Y  THAT, WHEN PETITIONER WAS ARRESTED I N  
THE INSTANT CASE, HE WAS ALREADY I N  THE 
STOCKADE. 

D u r i n g  t h e  p r o s e c u t o r ' s  e x a m i n a t i o n  o f  D e t e c t i v e  Deckard ,  

t h e  i n v e s t i g a t i n g  o f f i c e r  i n  t h e  i n s t a n t  case ,  h e  e l i c i t e d  t h e  

f o l l o w i n g :  

Q. And [ P e t i t i o n e r ]  was a r r e s t e d  on t h e  4 t h  of  
March? 

A .  T h a t ' s  c o r r e c t ,  w e  l o o k e d  f o r  h im  o n  t h e  
2nd o f  March -- 
Q. Okay -- 
A .  -- a n d  t h e n  l a t e r  l e a r n e d  h e  was  i n  t h e  
s t o c k a d e .  

( R 6 8 ) .  P e t i t i o n e r  immed ia t e ly  o b j e c t e d  and moved f o r  a m i s t r i a l ,  

b u t  t h e  mo t ion  was d e n i e d  ( R 6 9 ) .  

A d m i s s i o n  o f  t h i s  t o t a l l y  i r r e l e v a n t  e v i d e n c e  t h a t  P e t i -  

t i o n e r  was i n  c u s t o d y  o n  o t h e r  c h a r g e s  when h e  was  a r r e s t e d  w a s  

c l e a r l y  e r r o n e o u s .  H a r r i s  v .  S t a t e ,  427 So.2d 234 ( F l a . 3 d  DCA 

1 9 8 3 )  [ d e f e n d a n t  h a d  " p r i o r  f e l o n y  p a s t " ]  ; B a t e s  v .  S t a t e ,  422 

So.2d 1033  ( F l a . 3 d  DCA 1 9 8 2 )  [ d e f e n d a n t  i n  p r i s o n  b e f o r e ] .  

Moreover ,  t h e  e v i d e n c e  i n  t h e  p r e s e n t  case was c o n f l i c t i n g .  

T h e  S t a t e ' s  e n t i r e  case was one  o f  i d e n t i f i c a t i o n  and r e s t e d  o n  

t h e  t e s t i m o n y  o f  a p o l i c e  o f f i c e r  who o n l y  c a u g h t  a  q u i c k  g l i m p s e  

o f  t h e  p e r p e t r a t o r ' s  f a c e  as h e  d r o v e  by on  a d a r k  n i g h t ,  and on  

t h e  c o r r o b o r a t i n g  e v i d e n c e  o f  a n  i n f o r m a n t  w h o s e  own c a s e  -- 

w h i c h  i n v o l v e d  a f a r  g r e a t e r  a m o u n t  o f  c o c a i n e  t h a n  P e t i t i o n e r  



was  c h a r g e d  w i t h  s e l l i n g  -- was  d r o p p e d  a s  a  r e s u l t  o f  h i s  

c o o p e r a t i o n  w i t h  t h e  p o l i c e ,  and  who t h e r e f o r e  h a d  a  g r e a t  

i n c e n t i v e  t o  c o n f o r m  h i s  t e s t i m o n y  t o  t h e  p o l i c e  p e r c e p t i o n  o f  

what happened. On t h e  o t h e r  hand,  P e t i t i o n e r  p r e s e n t e d  a n  a l i b i  

d e f e n s e  a n d  t e s t i m o n y  t h a t  h e  h a d  f o u r  b r o t h e r s ,  two o f  whom 

l i v e d  n e a r b y  a n d  l o o k e d  a  g r e a t  d e a l  l i k e  h im.  Under  t h e  

c i r c u m s t a n c e s ,  t h e  e r r o n e o u s  i n t r o d u c t i o n  o f  t h e  i r r e l e v a n t  

e v i d e n c e  t h a t  P e t i t i o n e r  was a l r e a d y  i n  c u s t o d y  when a r r e s t e d  o n  

t h e  i n s t a n t  c h a r g e s  u n f a i r l y  p r e j u d i c e d  h i s  r i g h t  t o  a  f a i r  

t r i a l ,  and h i s  c o n v i c t i o n  m u s t  be  r e v e r s e d .  



POINT I1 

SECTION 2 7 . 3 4 5 5  FLORIDA STATUTES ( 1 9 8 5 )  I S  
UNCONSTITUTIONAL. 

P e t i t i o n e r  was o r d e r e d  t o  p a y  $ 4 0 0 . 0 0  a s  " c o u r t  c o s t s "  

p u r s u a n t  t o  s e c t i o n  2 7 . 3 4 5 5 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  which 

p r o v i d e s :  

When a n y  p e r s o n  p l e a d s  g u i l t y  o r  n o l o  c o n t e n -  
d e r e  t o ,  o r  is  f o u n d  g u i l t y  o f ,  a n y  f e l o n y ,  
m i s d e m e a n o r ,  or  c r i m i n a l  t r a f f i c  o f f e n s e  unde r  
t h e  laws o f  t h i s  s t a t e  or t h e  v i o l a t i o n  o f  a n y  
m u n i c i p a l  o r  c o u n t y  o r d i n a n c e  which a d o p t s  by 
r e f e r e n c e  a n y  m i s d e m e a n o r  u n d e r  s t a t e  l a w ,  
t h e r e  s h a l l  b e  i m p o s e d  a s  a cost  i n  t h e  c a s e ,  
i n  a d d i t i o n  t o  a n y  o t h e r  cos t  r e q u i r e d  t o  b e  
i m p o s e d  b y  l a w ,  a sum i n  a c c o r d a n c e  w i t h  t h e  
f o l l o w i n g  s c h e d u l e :  

( a )  Felonies.......................$200 

( b )  Misdemeanors . . . . . . . . . . . . . . . . . . . $  5 0  

( c )  C r i m i n a l  T r a f f i c  O f f e n s e s . . . . . . $  50 

T h e  c l e r k  o f  t h e  c o u r t  s h a l l  c o l l e c t  s u c h  
a d d i t i o n a l  c o s t s  a n d  s h a l l  n o t i f y  t h e  agency  
s u p e r v i s i n g  a p e r s o n  upon whom costs h a v e  b e e n  
i m p o s e d  u p o n  f u l l  p a y m e n t  o f  f e e s .  The c l e r k  
s h a l l  f o r w a r d  a l l  b u t  $ 3  f o r  e a c h  m i s d e m e a n o r  
o r  c r i m i n a l  t r a f f i c  c a s e  a n d  a l l  b u t  $ 5  f o r  
e a c h  f e l o n y  c a s e  t o  t h e  T r e a s u r e r .  T h e  
T r e a s u r e r  s h a l l  d e p o s i t  s u c h  f u n d s  i n  t h e  L o c a l  
Government  C r i m i n a l  J u s t i c e  T r u s t  Fund t o  be  
a d m i n i s t e r e d  by t h e  G o v e r n o r ,  f o l l o w i n g  
c o n s u l t a t i o n  w i t h  t h e  c h a i r p e r s o n  o f  t h e  
a p p r o p r i a t i o n s  committees o f  t h e  S e n a t e  and  t h e  
House o f  R e p r e s e n t a t i v e s .  Such f u n d s  s h a l l  b e  
u s e d  e x c l u s i v e l y  f o r  t h o s e  p u r p o s e s  s e t  f o r t h  
i n  s u b s e c t i o n  ( 2 ) .  T h e  c l e r k  s h a l l  r e t a i n  $ 3  
f o r  e a c h  misdemeanor  or c r i m i n a l  t r a f f i c  c a s e ,  
and $5  f o r  e a c h  f e l o n y  case o f  e a c h  s c h e d u l e d  
a m o u n t  c o l l e c t e d  a s  a s e r v i c e  c h a r g e  o f  t h e  
c l e r k ' s  o f f  ice.  A p o l i t i c a l  s u b d i v i s i o n  s h a l l  
n o t  b e  h e l d  l i a b l e  f o r  t h e  p a y m e n t  of t h e  
a d d i t i o n a l  cost imposed  by  t h i s  s e c t i o n .  A l l  
a p p l i c a b l e  f e e s  a n d  c o u r t  costs s h a l l  b e  p a i d  
i n  f u l l  pr ior  t o  t h e  g r a n t i n g  o f  a n y  g a i n - t i m e  
a c c r u e d .  Howeve r ,  t h e  c o u r t  s h a l l  s e n t e n c e  
t h o s e  p e r s o n s  whom it d e t e r m i n e s  t o  b e  i n d i g e n t  
t o  a term o f  c o m m u n i t y  s e r v i c e  i n  l i e u  o f  t h e  



c o s t s  p r e s c r i b e d  i n  t h i s  s e c t i o n ,  a n d  s u c h  
i n d i g e n t  p e r s o n s  s h a l l  be e l i g i b l e  t o  a c c r u e  
g a i n - t i m e  and  s h a l l  s e r v e  t h e  term o f  community 
s e r v i c e  a t  t h e  t e r m i n a t i o n  o f  i n c a r c e r a t i o n .  
E a c h  h o u r  o f  communi ty  s e r v i c e  s h a l l  b e  
c r e d i t e d  a g a i n s t  t h e  a d d i t i o n a l  cost imposed by 
t h e  c o u r t  a t  a  r a t e  e q u i v a l e n t  t o  t h e  minimum 
wage.  T h e  g o v e r n i n g  b o d y  o f  a  c o u n t y  s h a l l  
s u p e r v i s e  t h e  c o m m u n i t y  s e r v i c e  p rogram.  The 
c o u r t  s h a l l  r e t a i n  j u r i s d i c t i o n  f o r  t h e  p u r p o s e  
o f  d e t e r m i n i n g ,  upon  m o t i o n ,  w h e t h e r  a  p e r s o n  
is  i n d i g e n t  f o r  t h e  p u r p o s e  o f  t h i s  s e c t i o n .  I n  
t h e  e v e n t  t h a t  t h e  emergency  release p r o v i s i o n s  
o f  s . 9 4 4 . 5 9 8  a r e  i n i t i a t e d ,  a n y  i n m a t e  who 
w o u l d  h a v e  o t h e r w i s e  been  e l i g i b l e  f o r  r e l e a s e  
u n d e r  a 9 4 4 . 5 9 8  s h a l l  n o t  be d e n i e d  r e l e a s e  
s o l e l y  a s  a  r e s u l t  o f  t h i s  s e c t i o n .  

Ch. 85-313, Laws o f  F l o r i d a ,  e f f e c t i v e  J u l y  1, 1985 .  

T h i s  s t a t u t e  i s  s u b j e c t  t o  n u m e r o u s  c o n s t i t u t i o n a l  

 defect^.^ The  $ 2 0 0 . 0 0  a m o u n t  i s  u n r e l a t e d  t o  any  r e a l  a s s e s s -  

ment o f  a c t u a l  costs i n  t h e  d e f e n d a n t ' s  case, a s  d e m o n s t r a t e d  b y  

t h e  l a u n d r y  l i s t  o f  u s e s  t o  which  t h e  f e e s  so c o l l e c t e d  a r e  t o  be  

p u t  u n d e r  s e c t i o n  2 7 . 3 5 4 4 ( 2 ) ,  F l o r i d a  S t a t u t e s .  Such a n  a r b i -  

t r a r y  a s s e s s m e n t  o f  costs  amounts  t o  a n  u n l a w f u l  t a x .  - See  S t a t e  

v .  Young,  238  S o . 2 d  5 8 9  ( F l a .  1 9 7 0 ) .  M o r e o v e r ,  s i n c e  t h e  

a d d i t i o n a l  c o s t s  a r e  imposed  a t  t h e  same r a t e  a g a i n s t  t h o s e  who 

p l e a d  g u i l t y  a t  a r r a i g n m e n t  and  t h o s e  who a r e  found  g u i l t y  a f t e r  

m o n t h s  o f  p r e t r i a l  d i s c o v e r y  a n d  a s i x - w e e k  j u r y  t r i a l ,  t h e  

s t a t u t o r y  c l a s s i f i c a t i o n s  b e a r  no  r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  

p u r p o s e  o f  t h e  l e g i s l a t i o n ,  t h u s  v i o l a t i n g  t h e  Equa l  P r o t e c t i o n  

C l a u s e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  - S e e  S t a t e  v .  Champe, 

3 7 3  S o . 2 d  8 7 4  ( F l a .  1 9 7 9 ) .  And, b e c a u s e  t h e  s t a t u t e  p r o v i d e s  

t h a t  i n d i g e n t s  who c a n n o t  p a y  t h e  f i n e  w i l l  b e  r e q u i r e d  t o  

T h e  e x  p o s t  f a c t o  v i o l a t i o n  i n v o l v e d  i n  t h e  p r e s e n t  case is 
d i s c u s s e d  i n  P o i n t  111, i n f r a .  



perform community service at a minimum wage rate to pay off the 

"costs", it also violates the prohibit ion against imprisonment 

for debt, - see Brooks v. State, 336 So.2d 647 (Fla.lst DCA 1976); 

Nevak v. State, 332 So.2d 701 (Fla.lst DCA 1976), and the Eighth 

Amendment prohibition against cruel and unusual punishment, 

particularly since the $200.00 court costs amount, in relation to 

an indigent who may have been convicted of shoplifting $110 worth 

of food, to excessive punishment. 

In short, the trial court erred in imposing $400.00 in court 

costs against Petitioner pursuant to Section 27.3455, because the 

statute is on its face uncon~titutional.~ Consequently that 

portion of Petitioner's judgment and sentence which assesses 

court costs must be stricken. 

An accused may challenge the facial validity of a statute on 
appeal even where it was not objected to below. Moosbrugger 
v. State, 461 So.2d 1033 (Fla.2d DCA 1985). 



POINT I11 

THE E X  POST FACT0 IMPOSITION OF COSTS I S  A 
FUNDAMENTAL SENTENCING ERROR WHICH MAY BE COR- 
RECTED ON APPEAL EVEN ABSENT OBJECTION BELOW. 

I n  S t a t e  v .  Yost ,  5 0 7  S o . 2 d  1 0 9 9  ( F l a .  1 9 8 7 ) ,  t h i s  C o u r t  

h e l d  t h a t  a p p l i c a t i o n  o f  S e c t i o n  2 7 . 3 4 5 5 ,  F l o r i d a  S t a t u t e s  

( 1 9 8 5 )  , 4  t o  o f f e n s e s  c o m m i t t e d  p r i o r  t o  i t s  e f f e c t i v e  da te  o f  

J u l y  1, 1 9 8 5  is a v i o l a t i o n  o f  t h e  e x  p o s t  f a c t o  p r o h i b i t i o n  o f  

b o t h  t h e  U n i t e d  S t a t e s  a n d  F l o r i d a  C o n s t i t u t i o n s .  T h e  q u e s t i o n  

p r e s e n t e d  i n  t h e  p r e s e n t  case i s  w h e t h e r  a d e f e n d a n t  who f a i l s  t o  

o b j e c t  t o  t h e  i m p o s i t i o n  o f  costs  p u r s u a n t  t o  t h a t  s t a t u t e  a t  t h e  

t i m e  o f  s e n t e n c i n g  w a i v e s  h i s  r i g h t  t o  c h a l l e n g e  t h e  e x  p o s t  

f a c t o  n a t u r e  o f  t h e  costs  o n  a p p e a l .  

I n  Webber v .  S t a t e ,  4 9 7  So.2d  9 9 5  ( F l a .  5 t h  DCA 1 9 8 6 ) ,  t h e  

F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  h e l d  t h a t  t h e  i l l e g a l  i m p o s i t i o n  

o f  costs  was t h e  t y p e  o f  f u n d a m e n t a l  s e n t e n c i n g  e r ror  w h i c h  may 

be  r a i s e d  o n  a p p e a l  n o t w i t h s t a n d i n g  t h e  d e f e n d a n t ' s  f a i l u r e  t o  

object a t  t h e  s e n t e n c i n g .  T h e  i l l e g a l  costs  r e n d e r  t h e  s e n t e n c e  

i l l e g a l ,  a n d  a n  i l l e g a l  s e n t e n c e  may be a t t a c k e d  a t  a n y  t i m e .  

F 1 a . R .  C r i m . P .  3 . 8 0 0  (1 ) .  T h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  h a s  

r e a c h e d  t h e  same c o n c l u s i o n .  See Brown v.  S t a t e ,  5 0 8  So .2d  7 7 6  

( F l a .  1st DCA 1 9 8 7 ) . 5  

T h e  L e g i s l a t u r e  h a s  a m e n d e d  t h e  s t a t u t e ,  d e l e t i n g  t h e  
p r o v i s i o n  f o r  loss  o f  g a i n - t i m e .  C h .  8 6 - 1 5 4 ( 1 ) ,  Laws  o f  
F l o r i d a ;  $3 27 .3455 ,  - -  F l a .  S t a t .  ( S u p p .  1 9 8 6 ) .  

A p p a r e n t l y  r e c e d i n g  f r o m  S l a u g h t e r  v.  S ta te ,  4 9 3  So.2d  1 1 0 9  
( F l a .  1st DCA 1 9 8 6 ) .  



Both appellate courts applied the reasoning of this court's 

decision in State v. Whitfield, 487 So.2d 1045 (Fla. 1986) in 

arriving at their result. In Whitfield, this Court determined 

that a computational error in arriving at a sentencing guidelines 

score is fundamental sentencing error requiring no objection o n  

appeal. The computational error rendered the sentence imposed a 

departure sentence, which was illegal absent the written findings 

supporting such a sentence which are mandatorily required by the 

enabling statute. "[Tlhe absence of the statutorily mandated 

findings rendered the sentences illegal because, in their 

absence, there was no statutory authority for the sentences." 

Id., 1046 [emphasis added]. - 
Under the circumstances presented by the instant case, the 

statute authorizing assessment of costs was not in effect at the 

time Petitioner committed the offenses for which sentence was 

imposed. Thus, there was equally "no statutory authority" for 

Petitioner's sentence. 

Moreover, the defect which rendered Petitioner's sentence 

illegal is readily apparent from the face of the record: the 

information unblushingly sets forth the date the offense was 

allegedly committed, and the statute book demonstrates the 

effective date of the sentencing statute. No additional evidence 

need be taken: the error is nakedly there for all to see when 

the record is reviewed and cannot be disputed. 

As this court stated in Dailey v. State, 488 So.2d 532 (Fla. 

1986), sentencing errors, including those made in computing the 

guidelines sentence, must be objected to below if they are based 



o n  u n d e r l y i n g  f a c t u a l  m a t t e r s  which a r e  n o t  r e a d i l y  a p p a r e n t  f rom 

t h e  f a c e  o f  t h e  r e c o r d .  D a i l e y  e x p r e s s l y  c o n t r a s t s ,  f o r  p u r p o s e s  

o f  t h e  c o n t e m p o r a n e o u s  o b j e c t i o n  r u l e ,  e r r o r s  l i k e  t h a t  a t  b a r  

which a r e  a p p a r e n t  f r o m  t h e  r e c o r d  a n d  a s  t o  w h i c h  n o  f a c t u a l  

d i s p u t e  c a n  o r  d o e s  e x i s t  a n d  errors w h i c h  r e q u i r e  f u r t h e r  

i n v e s t i g a t i o n  t o  d e t e r m i n e  t h e i r  p r e s e n c e .  O n l y  i n  t h e  l a t t e r  

c a s e  i s  a n y  l e g i t i m a t e  p u r p o s e  s e r v e d  by r e q u i r i n g  t h e  d e f e n d a n t  

t o  o b j e c t  t o  t h e  m a t t e r  a t  t h e  t r i a l  l e v e l .  T h i s  C o u r t ' s  

o b s e r v a t i o n  i n  S t a t e  v .  Rhoden, 448 So.2d 1013 ,  1016  ( F l a .  1 9 8 4 )  

t h a t  

The  p u r p o s e  o f  t h e  c o n t e m p o r a n e o u s  o b j e c t i o n  
r u l e  is  n o t  p r e s e n t  i n  t h e  s e n t e n c i n g  p r o c e s s  
b e c a u s e  e r ror  may b e  c o r r e c t e d  by  a  s i m p l e  
remand t o  t h e  s e n t e n c i n g  j u d g e  

h a s  s p e c i a l  a p p l i c a b i l i t y  h e r e .  -- S e e  a l s o  S t a t e  v. W h i t f i e l d ,  487 

So.2d a t  1046 ,  n.2. 

A l t h o u g h  t h e  b e t t e r  p r a c t i c e  i s  u n q u e s t i o n a b l y  f o r  t r i a l  

c o u n s e l  t o  o b j e c t  a t  t h e  t i m e  s e n t e n c e  i s  i m p o s e d ,  t h i s  i s  n o t  

a l w a y s  p r a c t i c a b l e .  T h e  S e c o n d  D i s t r i c t  C o u r t  o f  Appea l ,  f o r  

i n s t a n c e ,  h a s  g e n e r a l l y  r e q u i r e d  a n  o b j e c t i o n  t o  be i n t e r p o s e d  a t  

t h e  t i m e  o f  a n  e x  p o s t  f a c t o  i m p o s i t i o n  o f  costs  t o  p r e s e r v e  t h e  

i s s u e  f o r  a p p e a l .  J o h n s o n  v. S t a t e ,  495 So.2d 1 8 8  ( F l a .  2d DCA 

1 9 8 6 ) .  B u t  e v e n  t h a t  c o u r t  h a s  r e c o g n i z e d  t h a t  w h e r e  t h e  

d e f e n d a n t  had no  n o t i c e  t h a t  costs  would b e  i m p o s e d  p u r s u a n t  t o  

S e c t i o n  27 .3455 ,  t h e  o b j e c t i o n  r e q u i r e m e n t  would b e  waived.  - S e e ,  

g., Maldonado v. S t a t e ,  498 So.2d 1057 ( F l a .  2d DCA 1 9 8 6 ) .  



By t h i s  h o l d i n g  r e l a t i n g  t o  t h e  con temporaneous  o b j e c t i o n  

r u l e ,  t h e  Second Distr ic t  C o u r t  o f  Appeal a p p e a r s  t o  h a v e  r e c o g -  

n i z e d  t h e  s p e c i a l  n a t u r e  o f  s e n t e n c i n g  e r r o r s  which u n d e r l i e  t h i s  

C o u r t ' s  d e c i s i o n s  i n  W h i t f i e l d  and D a i l e y .  The s e n t e n c e  t o  which 

a  c r i m i n a l  d e f e n d a n t  i s  s u b j e c t e d  c o n s t i t u t e s  t h e  d i r e c t  impact  

upon him o f  s o c i e t y ' s  d i s a p p r o v a l  o f  h i s  a c t i o n s .  B u t  

No o n e  who b e l i e v e s  i n  t h e  role  o f  law i n  o u r  
f o r m  o f  g o v e r n m e n t  b e l i e v e s  t h a t  a  c i t i z e n  
s h o u l d  b e  d e p r i v e d  o f  h i s  l i b e r t y  and c o n f i n e d  
a s  punishment  e x c e p t  u n d e r  a  s e n t e n c e  i m p o s e d  
i n  a c c o r d a n c e  w i t h  a l l  l a w f u l  r e q u i r e m e n t s .  

W a l c o t t  v .  S t a t e ,  460 So .2d  9 1 5 ,  920  ( F l a .  5 t h  DCA 1 9 8 4 ) ,  

( C o w a r t ,  J . ,  c o n c u r r i n g )  . An i l l e g a l l y  e x c e s s i v e  or h a r s h  sen-  

t e n c e  h a s  a n  immediate  a d v e r s e  a f f e c t  i f  f o r  no o t h e r  r e a s o n  t h a n  

t h a t  by i t s  u n l a w f u l  n a t u r e  i t  cheapens  t h e  l e g i t i m a c y  o f  s o c i -  

e t y ' s  a p p r o p r i a t e  d i s a p p r o v a l .  Where s u c h  a n  i l l e g a l i t y  may b e  

r e a d i l y  c o r r e c t e d  o n  a p p e a l ,  s i m p l e  j u s t i c e  r e q u i r e s  t h a t  i t  be 

done  w i t h o u t  r e g a r d  t o  p r o c e d u r a l  n i c e t i e s  w h i c h  h a v e  no p r a c -  

t i c a l  p u r p o s e  where t h e  e r r o r  is p a t e n t .  

J u d i c i a l  e x p e d i e n c y  is  a l s o  s e r v e d  by i m m e d i a t e  c o r r e c t i o n  

o f  o b v i o u s  s e n t e n c i n g  e r r o r .  A s  J u d g e  P e a r s o n  p o i n t e d  o u t  i n  

Gonzalez  v. S t a t e ,  392 So.2d 334, 336 ( F l a .  3d DCA 1 9 8 1 ) :  

I f  a  d e f e n d a n t  h a s  s o u g h t  our r e v i e w  o f  a  sen-  
t e n c i n g  e r r o r  a n d ,  a s  h e r e ,  h a s  p r e s e n t e d  u s  
w i t h  a r e c o r d  a n d  b r i e f s ,  wha teve r  e x p e d i e n c y  
might  have  been accompl ished  had t h e  i s s u e  been  
p r e s e n t e d  t o  t h e  t r i a l  c o u r t  i n  t h e  f i r s t  
i n s t a n c e  w i l l  c e r t a i n l y  n o t  b e  a c c o m p l i s h e d  by 
o u r  r e f u s a l  t o  r e v i e w  t h e  error w i t h o u t  p r e j u -  
d i c e  t o  t h e  d e f e n d a n t  t o  b e g i n  a g a i n  w i t h  a 
Rule  3.850 mot ion  i n  t h e  t r i a l  c o u r t .  



Nor d o e s  t h e  i m m e d i a t e  r e s o l u t i o n  o f  r e a d i l y  a p p a r e n t  s e n t e n c i n g  

e r r o r  p r o m o t e  t h e  i m p r e s s i o n  t h a t  t h e  c o u r t s  are  c o n c e r n e d  s o l e l y  

w i t h  t h e  f o r m  o f  a n  o b j e c t i o n  r a t h e r  t h a n  t h e  s u b s t a n c e  o f  a n  

error. 

C o n s e q u e n t l y ,  t h e  e x  p o s t  f a c t o  a p p l i c a t i o n  o f  t h e  s t a t u t e  

a u t h o r i z i n g  costs  meets a l l  t h e  r e q u i r e m e n t s  o f  f u n d a m e n t a l  s e n -  

t e n c i n g  e r r o r  a n d  n o  p o l i c y  r e a s o n s  e x i s t  w h i c h  w o u l d  f a v o r  

a p p l i c a t i o n  o f  t h e  c o n t e m p o r a n e o u s  o b j e c t i o n  rule  i n  t h e s e  c i r c u m -  

t a n c e s .  T h i s  C o u r t  s h o u l d  t h e r e f o r e  r e v e r s e  t h e  c o n t r a r y  c o n -  

c l u s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  b e l o w  and  a d o p t  

t h e  p o s i t i o n  o f  t h e  F i r s t  a n d  F i f t h  Dis t r ic t  C o u r t s  o f  Appeal b y  

h o l d i n g  t h a t  n o  o b j e c t i o n  is r e q u i r e d  to  p r e s e r v e  t h i s  i s s u e  f o r  

a p p e a l .  



CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  a r g u m e n t s  a n d  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h i s  C o u r t  t o  r e v e r s e  

t h e  d e c i s i o n  o f  t h e  t r i a l  c o u r t  and remand t h i s  cause w i t h  p r o p e r  

d i r e c t i o n s .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  o f  F l o r i d a  
301  N. O l i v e  Avenue /9 th  F l o o r  
West Palm Beach ,  F l o r i d a  33401 
( 3 0 5 )  820-2150 

/ ' 
/' 

/ -L <--- 

TANJA OSTAPOFF V 
~ s s i s t a n t  P u b l i c  D e f e n d e r  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a c o p y  h e r e o f  h a s  b e e n  f u r n i s h e d  t o  

AMY LYNN DIEM, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  E l i s h a  Newton Dimick 

B u i l d i n g ,  S u i t e  2 0 4 ,  111 G e o r g i a  A v e n u e ,  West P a l m  B e a c h ,  

F l o r i d a ,  33401 by courier t h i s  12- d a y  o f  November, 1987 .  


