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EHRLICH, J .  

W e  have f o r  review Anthony v .  S t a t e ,  508 So.2d 452 ( F l a .  

1st DCA 1987) ,  which d i r e c t l y  and e x p r e s s l y  c o n f l i c t s  w i th  

d e c i s i o n s  of t h i s  Court .  W e  have j u r i s d i c t i o n .  A r t .  V,  § 

3 ( b ) ( 3 ) ,  F l a .  Const .  

The p e t i t i o n e r ,  Anthony, was charged w i t h  t h e  second 

degree  f e lony  of shoo t ing  i n t o  an occupied v e h i c l e  i n  v i o l a t i o n  

of s e c t i o n  790.19, F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  A f t e r  a  j u ry  t r i a l ,  

p e t i t i o n e r  was convic ted  a s  charged.  The t r i a l  c o u r t  ad jud ica t ed  

p e t i t i o n e r  g u i l t y .  The sen t enc ing  o r d e r  s t a t e s  t h e  presumptive 

range was zero  t o  twelve months and t h e  t r i a l  c o u r t  imposed a  

sen tence  of t e n  y e a r s .  The t r i a l  c o u r t ' s  d e p a r t u r e  was based 

upon two reasons :  

A .  The age of t h e  d e f e n d a n t ' s  c h i l d r e n  i n  t h i s  
c a s e  i s  r e l e v a n t  a s  t h e y  may have permanent 
psychologica l  damage a s  a  r e s u l t  of having t h e i r  
f a t h e r  shoot  a t  them. Chi ldren  of t e n d e r  age 
have an e x p e c t a t i o n  of p r o t e c t i o n  from t h e i r  
f a t h e r .  



B .  The d a n g e r  t o  o t h e r  c h i l d r e n  and a d u l t s  who 
might  b e  i n  t h e  v i c i n i t y  o f  t h e  s c h o o l .  
Defendant  had a  t o t a l  d i s r e g a r d  f o r  t h e  p o s s i b l e  
consequences  o f  h i s  conduc t  on  o t h e r  p e o p l e .  

A p e r s o n  who h a s  l i t t l e  r e g a r d  f o r  t h e  l i v e s  o f  
t h e  members o f  h i s  f a m i l y  c o u l d  b e  e x p e c t e d  t o  
have l i t t l e  r e g a r d  f o r  t h e  l i v e s  o f  any  o t h e r  
c i t i z e n .  

Wi th in  t h e  w r i t t e n  s t a t e m e n t  o f  t h e  r e a s o n s  f o r  d e p a r t u r e  t h e  

t r i a l  c o u r t  conc luded  t h a t  " [ i l n  t h e  e v e n t  one  o r  more o f  t h e s e  

r e a s o n s  o f  d e p a r t u r e s  [ s i c ]  a r e  found t o  be  i n v a l i d ,  t h e  s e n t e n c e  

imposed by t h i s  Cour t  would have been t h e  same d e s p i t e  t h e  

i n v a l i d  r e a s o n ( s ) . "  

P e t i t i o n e r  c h a l l e n g e d  t h e  t r i a l  c o u r t ' s  d e p a r t u r e  from t h e  

p resumpt ive  g u i d e l i n e s  s e n t e n c e  a r g u i n g  t h a t  t h e  r e a s o n s  f o r  

d e p a r t u r e  w e r e  n o t  c l e a r  and c o n v i n c i n g .  The F i r s t  D i s t r i c t  

Cour t  o f  Appeal  found t h a t  o n l y  one  o f  t h e  two r e a s o n s  f o r  

d e p a r t u r e  g i v e n  by t h e  t r i a l  c o u r t  was v a l i d ,  b u t  d i d  n o t  s t a t e  

which r e a s o n  w a s  i n v a l i d .  The d i s t r i c t  c o u r t  a f  f i r m e d  t h e  

s e n t e n c e  on  t h e  b a s i s  o f  Griffjs v .  S t a t e ,  497 So.2d  296 ( F l a .  

1st DCA 1 9 8 6 ) ,  s t a t i n g  t h a t  " t h e  r e c o r d  e s t a b l i s h e s  beyond a 

r e a s o n a b l e  doub t  t h a t  t h e  absence  of  t h e  i n v a l i d  r e a s o n  would 

n o t  have a f f e c t e d  t h e  s e n t e n c e . "  508 So.2d  a t  453. P e t i t i o n e r  

now s e e k s  r e v i e w  of  t h e  d i s t r i c t  c o u r t ' s  d e t e r m i n a t i o n s  t h a t  one  

o f  t h e  r e a s o n s  f o r  d e p a r t u r e  i s  v a l i d  and t h a t  t h e  absence  o f  t h e  

i n v a l i d  r e a s o n  would n o t  have a f f e c t e d  t h e  s e n t e n c e .  

D e p a r t u r e s  from t h e  s e n t e n c i n g  g u i d e l i n e s  r a n g e  s h o u l d  be  

a v o i d e d  u n l e s s  t h e r e  are c l e a r  and c o n v i n c i n g  r e a s o n s  t o  w a r r a n t  

a g g r a v a t i n g  o r  m i t i g a t i n g  a  s e n t e n c e .  F1a.R.Crim.P. 

3 . 7 0 1 ( d ) ( l l ) .  I n  o r d e r  f o r  a r e a s o n  f o r  d e p a r t u r e  t o  be  c l e a r  

and c o n v i n c i n g ,  t h e  r e a s o n  i t s e l f  must " b e  o f  s u c h  w e i g h t  as t o  

produce  i n  t h e  mind o f  t h e  judge a f i r m  b e l i e f  o r  c o n v i c t i o n ,  

w i t h o u t  h e s i t a n c y ,  t h a t  d e p a r t u r e  i s  w a r r a n t e d . "  S ta te  v .  

Mjschler, 488 So .2d  523, 525 ( F l a .  1 9 8 6 ) .  I n  a d d i t i o n ,  t h e  f a c t s  

I t  would be  v e r y  h e l p f u l  t o  t h i s  Cour t  and t o  c o u n s e l  f o r  t h e  
p a r t i e s  t o  know which o f  t h e  r e a s o n s  f o r  d e p a r t u r e  a r e  found t o  
be  i n v a l i d  by t h e  c o u r t  below. 



supporting the reason must be credible and proven beyond a 

reasonable doubt. Id. 

As this Court recently noted, emotional trauma may be an 

appropriate reason for departure in some circumstances: 

When the victim's trauma results from 
extraordinary circumstances clearly not inherent 
in the crime charged or when the victim has a 
discernible physical manifestation resulting 
from the trauma, it may constitute a clear and 
convincing reason for departure. We point out, 
however, that almost all victims of a crime will 
feel some type of trauma; this type of trauma 
which usually and ordinarily results from being 
a victim of a crime is inherent in the crime and 
may not be used to justify departure. 

State v. Rousseau, 509 So.2d 281, 284 (Fla. 1987). In the 

present case, there were no extraordinary circumstances clearly 

not inherent in the crime charged and no evidence of physical 

manifestations of trauma. The trial judge's statement reveals 

only speculation concerning future emotional impact upon the 

children. This reason is accordingly not a clear and convincing 

reason for departure in the present case. rn Davis v. State, 

517 So.2d 670 (Fla. 1987). 2 

Evincing a flagrant disregard for the safety of others is 

also an appropriate reason for departure. Scurr v. State, 489 

So.2d 25, 29 (Fla. 1986). We agree with the petitioner, however, 

that this reason for departure from the recommended guidelines 

sentence is also not a clear and convincing reason in the present 

case. The mere fact that petitioner was on a public street when 

he fired shots into the car is not proof beyond a reasonable 

doubt of a flagrant disregard for the safety of others. rn L 

Even if we had approved the district court decision that 

one of the reasons for departure was valid, it would still be 

necessary to remand for resentencing. We recently quashed the 

decision of the district court in Griffis, relied upon by the 

The fact that children have an expectation of protection from 
their father is also not a valid reason for departure in the 
present case. See, e.u., Hall v. State, 517 So.2d 692 (Fla. 
1988). 



district court below. In doing so, we reiterated the principle 

of Albrjtton v. State, 476 So.2d 158 (Fla. 1985), that 

where the appellate court finds some reasons for 
departure to be invalid, it must reverse unless 
the state can show bevond a reasonable doubt 
that the sentence would have been the same 
without the invalid reasons. We cannot in good 
conscience say that such a standard can be met 
through the anticipatory language of the trial 
judge rather than the reweighing of only the 
appropriate departure factors. 

Griffis v. State, 509 So.2d 1104, 1105 (Fla. 1987) (emphasis in 

original). A statement by the trial court that it would depart 

for any of the reasons given, standing alone, is not enough to 

satisfy that burden. UL3 

The state argues that the trial court's statement does not 

stand alone, but must be viewed in conjunction with the trial 

judge's comments that the conduct of the defendant was "the act 

of a depraved, vicious and savage human being. To sentence this 

defendant to not more than twelve (12) months in the Duval County 

Jail would be an unacceptable and inappropriate disposition in 

this case." We disagree. As this Court stated in Scurrv, a 

statement "that a lesser sentence is not commensurate with the 

seriousness of the crime, flies in the face of the rationale for 

the guidelines. In effect this reason reflects a trial judge's 

disagreement with the Sentencing Guidelines Commission and is not 

a sufficient reason for departure." 489 So.2d at 29. also 

Williams v. State, 492 So.2d 1308 (Fla. 1986). The comments in 

the present case reveal nothing more than the trial court's 

perception that the recommended sentence under the guidelines is 

not commensurate with the seriousness of the crime. Compare 

alljams v .  State, 504 So.2d 392 (Fla. 1987) (trial court's 

statement was not mere expression of general disagreement with 

recommended guidelines sentence; rather, trial court was 

As in Griffis, we do not decide the effect of section 
921.001(5), Florida Statutes, as amended in 1987, upon cases 
involving crimes committed subsequent to July 1, 1987. 509 So.2d 
at 1105, n.*. 



expressing conclusion that based upon the reasons given in this 

case departure was justified). 

Accordingly, we quash the decision of the district court 

below. Because neither reason relied upon for departure is clear 

and convincing, we direct that the case be remanded to the trial 

court for resentencing within the recommended guidelines range. 

It is so ordered. 

McDONALD, C.J., and OVERTON, SHAW, BARKETT, GRIMES and KOGAN, JJ., 
Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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