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STATEWENT OF THE CASE 

T h i s  c a s e  a r o s e  o u t  o f  t h e  s h o o t i n g  o f  E s c a m b i a  C o u n t y  

D e p u t y  Doug Heis t  o n  A p r i l  2 9 ,  1 9 8 0 ,  f o r  which a p p e l l a n t  was 

c o n v i c t e d  o f  f i r s t  d e g r e e  murder .  He a l s o  was c o n v i c t e d  on two 

c o u n t s  o f  a t t e m p t e d  m u r d e r  and  t h r e e  c o u n t s  o f  k i d n a p p i n g  f o r  

a c t s  a r i s i n g  o u t  o f  a  s i n g l e ,  a p p r o x i m a t e l y  t e n  minu te  e p i s o d e .  

The  j u r y  recommended  d e a t h  a n d  t h e  j u d g e  i m p o s e d  t h e  d e a t h  

p e n a l t y .  On d i r e c t  a p p e a l ,  t h i s  Cour t  a f f i r m e d .  F i t z p a t r i c k  v .  

S t a t e  437 So .2d  1072  l la. 1983)  ( " F i t z p a t r i c k  I f f ) ,  c e r t .  d e n . ,  
- 9  -- 
465 U . S .  1 0 5 1  ( 1 9 8 4 ) .  

A p p e l l a n t  l a t e r  f i l e d  a  h a b e a s  c o r p u s  p e t i t i o n  i n  t h i s  

C o u r t ,  a l l e g i n g  t h a t  h i s  a p p e l l a t e  a t t o r n e y  was i n e f f e c t i v e  f o r  

f a i l i n g  t o  a r g u e  on d i r e c t  a p p e a l  t h a t  t h e  t r i a l  c o u r t  had e r r e d  

i n  a l l o w i n g  t h e  S t a t e  t o  p r e s e n t  e v i d e n c e  ( a p p e l l a n t ' s  j u v e n i l e  

h i s t o r y )  t o  p r o s p e c t i v e l y  r e b u t  t h e  "no p r i o r  c r i m i n a l  a c t i v i t y "  

m i  t i g a t i n g  c i r c u m s t a n c e  , upon  w h i c h  a p p e l l a n t  h a d  w a i v e d  r e -  

l i a n c e .  T h i s  Cour t  found  a p p e l l a t e  c o u n s e l  t o  be  i n e f f e c t i v e ,  

h e l d  t h a t  t h e  a d m i s s i o n  o f  t h i s  e v i d e n c e  c o n s t i t u t e d  r e v e r s i b l e  

e r r o r ,  and  o r d e r e d  a  new s e n t e n c i n g  p r o c e e d i n g .  F i t z p a t r i c k  v .  

Wainwr ight ,  490 So.2d 938  l la. 1986)  ( " F i t z p a t r i c k  1 1 " ) .  

On May 4 ,  1987 ,  a new s e n t e n c i n g  j u r y  was i m p a n e l l e d .  A f t e r  

a f i v e  d a y  s e n t e n c i n g  h e a r i n g ,  t h e  j u r y  recommended, by a one  

v o t e  s e v e n  ( 7 )  t o  f i v e  ( 5 )  m a r g i n ,  t h a t  A p p e l l a n t  be  s e n t e n c e d  t o  

d e a t h .  The s e n t e n c i n g  judge  imposed a  d e a t h  s e n t e n c e  upon a p p e l -  

l . a n t ,  f i n d i n g  f i v e  ( 5 )  a g g r a v a t i n g  and t h r e e  ( 3 )  s t a t u t o r y  m i t i -  

g a t i n g  c i r c u m s t a n c e s .  The i n s t a n t  a p p e a l  f o l l o w e d .  



STATEWENT OF FACTS 

A .  The F a c t s  Conce rn ing  A p p e l l a n t ' s  O r g a n i c  B r a i n  D i s o r d e r  
and  S e v e r e  Menta l  I l l n e s s  

D r .  J a m e s  M e r i k a n g a s ,  a  m e d i c a l  d o c t o r  s p e c i a l i z i n g  i n  

n e u r o l o g y , l  t e s t i f i e d  t h a t  a p p e l l a n t  h a s  o r g a n i c  b r a i n  syndrome,  

a  n e u r o l o g i c a l  m e n t a l  d i s o r d e r ,  h a s  had t h i s  d i s o r d e r  h i s  whole  

l i f e ,  and i s  " s e v e r e l y  and d i f f u s e l y  impa i r ed"  (R .976) .  O r g a n i c  

b r a i n  syndrome and s c h i t z o p h r e n i a  c a n  have  t h e  same symptoms ( R .  

975-76) .  D r .  Mer ikangas  c o n c l u d e d  a p p e l l a n t  "has  t h e  mind o f  a 

c h i l d  even  though he  i s  27 y e a r s  o l d . "  ( R .  964-65) .  

D r .  Mer ikangas  pe r fo rmed  a  b a t t e r y  o f  n e u r o l o g i c a l  t e s t s  i n -  

c l u d i n g  a  CAT Scan .  The r e s u l t s  i n d i c a t e d  t h a t  t h e  c o r t e x  o f  

a p p e l l a n t ' s  b r a i n  h a d  " s h r u n k " .  ( R .  9 7 2 ) .  T h e  " s u l c i " ,  o r  

s p a c e s  i n  t h e  c o r t e x ,  were v i s i b l y  e n l a r g e d .  I n  s h o r t ,  h e  h a s  

l o s t  some b r a i n  t i s s u e "  ( R .  973)  and  "does  n o t  have  a  normal  

b r a i n " .  The d o c t o r  o p i n e d  t h a t  b e c a u s e  a p p e l l a n t  was p r e m a t u r e ,  

we igh ing  f o u r  pounds a t  b i r t h ,  h e  had s u f f e r e d  "an i n j u r y  p r i o r  

D r .  Mer ikangas  s e r v e d  a s  a  g u i d e d  m i s s i l e  n a v a l  o f f i c e r  
on t h e  USS K i t t y  Hawk, g r a d u a t e d  f rom J o h n s  Hopkins  U n i v e r s i t y  
School  o f  Med ic ine ,  was a  r e s i d e n t  i n  p s y c h i a t r y  and  n e u r o l o g y  a t  
Ya le  U n i v e r s i t y ,  a n d  h a s  b e e n  a  member o f  t h e  U n i v e r s i t y  o f  
P i t t s b u r g h  S c h o o l  o f  M e d i c i n e  ( 1 9 7 3 - 7 9 )  a n d  Y a l e  U n i v e r s i t y  
Schoo l  o f  Medic ine  ( 1 9 7 9 - p r e s e n t ) ,  t e a c h i n g  n e u r o l o g y  and  p s y c h i -  
a t r y .  He a l s o  h a s  a  p r i v a t e  p r a c t i c e  i n  t h e s e  s p e c i a l t i e s .  He 
h a s  c o n d u c t e d  " thousands  o f  n e u r o l o g i c a l  e v a l u a t i o n s "  i n  s i x t e e n  
y e a r s  o f  p r a c t i c e ,  and i s  b o a r d - c e r t i f i e d  i n  b o t h  p s y c h i a t r y  and  
n e u r o l o g y .  He h a s  c o n s u l t e d  w i t h  n u m e r o u s  g o v e r n m e n t a l  a n d  
p r i v a t e  g r o u p s  "abou t  t h e  competence  and  m e n t a l  s t a t e  o f  p e o p l e , "  
i n c l u d i n g  t h e  C o n n e c t i c u t  S t a t e  P o l i c e ,  a  s t a t e s '  a t t o r n e y s  
o f f i c e ,  a  j u v e n i l e  c o u r t ,  a  c i r c u i t  c o u r t ,  t h e  S o c i a l  S e c u r i t y  
A d m i n i s t r a t i o n ,  a n d  t h e  U n i t e d  S t a t e s  N a v y .  He a l s o  h a s  
p u b l i s h e d  a b o u t  two dozen  a r t i c l e s  i n  m e d i c a l  j o u r n a l s ,  e d i t e d  
one book ( "Bra in  Behavior  and   elations ship"), and  h a s  been q u a l -  
i f i e d  and  t e s t i f i e d  a s  a n  e x p e r t  i n  a  number o f  c i v i l  and  crim- 
i n a l  c a s e s  on b e h a l f  o f  s t a t e  o r  f e d e r a l  c o u r t s .  I n  t h i s  l a t t e r  
r e s p e c t ,  h e  h a s  pe r fo rmed  a  l a r g e  number o f  competency and  re- 
s p o n s i b i l i t y  e v a l u a t i o n s .  (R. 958-964) .  



t o  b i r t h "  and  h a s  b e e n  b r a i n  "damaged a l l  h i s  l i f e . "  ( R .  9 7 4 ) .  

The c o n s e q u e n c e s  o f  t h e  i n j u r y  i n c l u d e :  

D i f f i c u l t y  i n  l e a r n i n g ,  d i f f i c u l t y  i n  a b s t r a c t s ,  
p rob l ems  w i t h  j udgmen t ,  p rob l ems  w i t h  c o n t r o l l i n g  
y o u r  mood, p r o b l e m s  w i t h  y o u r  a b i l i t y  t o  r e l a t e  t o  
o t h e r  p e o p l e  a n d  . . . symptoms l i k e  h a l l u c i n a -  
t i o n s ,  d e l u s i o n s ,  f a l s e  i d e a s  a n d  marked [ a n d ]  
e x t r e m e  l a b i l i t y .  

(R. 9 7 4 ) .  D r .  M e r i k a n g a s  a l s o  p e r f o r m e d  a p h y s i c a l  n e u r o l o g i c a l  

e x a m i n a t i o n ,  f i n d i n g  t h a t  a p p e l l a n t  h a s  " b i z a r r e  f a c i a l  man- 

n e r i s m s ,  g e s t u r e s  a n d  i n v o l u n t a r y  movements" a n d  "when y o u ' r e  

t a l k i n g  t o  E r n e s t  h e  . . . l o o k s  away  a n d  a p p e a r s  n o t  t o  b e  

l i s t e n i n g . "  T h i s  made D r .  Mer inkangas  " s u s p e c t  t h a t  h e  i s  l i s -  

t e n i n g  t o  o t h e r  v o i c e s ,  p e r h a p s . "  ( R .  9 6 6 ) .  A p h y s i c a l  movement 

t e s t  f u r t h e r  i n d i c a t e d  t h a t ,  a s  i n  s t r o k e  v i c t i m s ,  a p p e l l a n t  

" t e n d s  t o  sway a n d  t o  f a l l ,  p a r t i c u l a r l y  when t r y i n g  t o  wa lk  i n  a  

s t r a i g h t  l i n e .  " ( R .  9 6 7 ) .  I '  He a l s o  c a r r i e s  h i s  a rms  i n  a n  

abno rma l  p o s t u r e . "  (R. 9 6 7 ) .  I n  a d d i t i o n ,  a p p e l l a n t  s u f f e r s  

f rom a  " l e f t ,  r i g h t  d i s o r i e n t a t i o n " ;  h e  h a s  t r o u b l e  c r o s s i n g  h i s  

l e f t  arm a c r o s s  t h e  " m i d l i n e "  o f  h i s  body.  ( R .  9 6 8 ) .  A p p e l l a n t  

11 a l s o  had  a  " p o s i t i v e  B a b i n s k i  r e f l e x  i n  t h e  l e f t  f o o t ,  a n  i n -  

v o l u n t a r y  a c t i o n  i n d i c a t i n g  "damage t o  t h e  c o r t i c o s p i n a l  t r a c k  o f  

t h e  b r a i n . "  ( R .  968 -69 ) .  T h i s  " t r a c k "  i s  t h e  "pathway f rom t h e  

c o r t e x ,  t h e  s u r f a c e  o f  t h e  b r a i n  whe re  motor  m o t i o n  i s  i n i t i a t e d  

a n d  whe re  y o u r  h e a r t  o f  t h o u g h t s  a r e  i n t e g r a t e d ,  down t h r o u g h  t h e  

b r a i n  stem, s p i n a l  c o r d ,  p e r i p h e r a l  n e r v e  t o  t h e  f o o t . "  ( R .  

9 7 0 ) .  F i n a l l y ,  D r .  M e r i k a n g a s  had  a  " ~ a l s t e a d - R i  t a n "  t e s t  p e r -  

f o r m e d ,  which  m e a s u r e s  t h e  p a t t e r n  a n d  s e v e r i t y  o f  b r a i n  damage.  

I t  d e m o n s t r a t e d  t h a t  a p p e l l a n t  i s  " s e v e r e l y  a n d  d i f f u s e l y  i m -  

p a i r e d . "  ( R .  9 7 6 ) .  



As a consequence of this organic brain disorder, appellant 

has had schizophrenic-type symptoms, including "delusions," "hal- 

lucinations ,Ir and "false ideas ." He "hears voices" and has 

"rapidly shifting moods."  ellant ant's condition is permanent, 
and Dr. Merikangas believes that at the time of the crime appel- 

lant was "brain damaged," and subject to "poor judgment and poor 

ability to control himself." (R. 977-78). Dr. Merikangas tes- 

tified that his opinion was entirely consistent with appellant's 

behavior as described by crime scene witnesses. His opinion also 

was entirely consistent with the testimony of appellant's other 

expert and lay witnesses. (R. 978-80). 

Dr. Robert D ~ r s e y , ~  the child psychologist at the high 

school appellant attended, testified that he saw appellant 

several times per week, for 3 0  minutes to an hour per time, 

during a four or five month period in 1974. He also tested 

appellant. Dr. Dorsey believes that appellant was then, and is 

now, psychotic and schizophrenic. Based on his evaluations and 

tests, "he recommended strongly" that "he be sent to a neuro- 

logist for a good neurological examination" because he thought 

appellant "had something organically wrong with his brain." (R. 

911-12). 

During his many hours of personally observing and talking to 

appellant, Dr. Dorsey concluded that "in lay terms ," "he was 

crazy as a loon." (R. 908). Dr. Dorsey believed that appellant 

Misspelled Dorskey in the record. Dr. Dorsey is a child 
psychologist who taught at the Louisiana State University Medical 
School, supervised graduate students in psychology, taught gradu- 
ate and undergraduate courses, and performed court-appointed com- 
petency and responsibility evaluations for 11 years. (R. 903-07). 



was "hav ing  a u d i t o r y  h a l l u c i n a t i o n s "  and  s u s p e c t e d  h e  was h a v i n g  

" v i s u a l  h a l l u c i n a t i o n s "  a s  w e l l .  ( R .  9 1 1 ) .  T h i s  i s  b e c a u s e  

"whenever I was t a l k i n g  t o  him, h e  was n e v e r  t h e r e . "  (R.910) .  He 

I1 I t  was somewhere  e l s e , "  i n  v e r y  l i t t l e  c o n t a c t  w i t h  me," a n d  

r e s p o n d i n g  " t o  some th ing  o u t s i d e  o f  h i m s e l f . "  He would " t u r n  and  

t a l k  . . . a s  though someone was b e h i n d  him and  h e  was a n s w e r i n g  

q u e s t i o n s  o r  t a l k i n g  t o  them a b o u t  some th ing .  . . ." ( R .  9 1 0 ) .  

D r .  Dorsey s p e c i f i c a l l y  c a l l e d  a p p e l l a n t  t o  t h e  a t t e n t i o n  of 

o t h e r  c o u n s e l o r s  as "a t e x t b o o k  c a s e  o f  a  p s y c h o t i c  c h i l d . "  ( R .  

9 1 4 ) .  D r .  Dorsey c o n c l u d e d  t h a t  a p p e l l a n t  s a t i s f i e d  t h e  two 

m e n t a l  h e a l t h - r e l a t e d  s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s ,  and was 

"somewhere maybe 1 0 ,  11, 1 2  y e a r s  o l d , "  "no  o l d e r  t h a n  t h a t  

e m o t i o n a l l y . "  ( R .  9 0 9 ) .  D r .  Dorsey a l s o  t h o u g h t  h e  was o p e r a t -  

i n g  a t  t h e  " b o r d e r l i n e "  o f  i n t e l l i g e n c e .  ( R .  9 0 9 ) .  

D r .  G e o r g e  ~ a r n a r d ~ ,  a p s y c h i a t r i s t  a n d  p h y s i c i a n  who 

s p e c i a l i z e s  i n  f o r e n s i c  p s y c h i a t r y ,  c o n c u r r e d  i n  t h e  v i e w s  o f  

D r s .  Mer ikangas  and  Dorsey.  I n  sum, D r .  Ba rna rd  t e s t i f i e d  t h a t  

a p p e l l a n t  h a s  been " s e r i o u s l y  m e n t a l l y  i l l  f o r  a  number o f  y e a r s  

g o i n g  b a c k  a c t u a l l y  t o  h i s  c h i l d h o o d . "  ( R .  6 8 4 ) .  He s t r e s s e d  

a p p e l l a n t ' s  "very  l o n g  h i s t o r y "  o f  " d e l u s i o n a l  i d e a s "  t h a t  were  
. . . . . . . . . . 

D r .  Barnard  g r a d u a t e d  from t h e  U n i v e r s i t y  o f  Nor th  Caro-  
l i n a  Medica l  S c h o o l .  He i s  a r e t i r e d  A i r  F o r c e  C a p t a i n ,  who d i d  
p o r t i o n s  o f  a n  i n t e r n s h i p  and  r e s i d e n c y  a t  Brook Army H o s p i t a l  
( F o r t  Sam Hous ton ,  T X ) ,  t h e  A i r  F o r c e  Aerospace  Medica l  R e s e a r c h  
L a b o r a t o r y ,  a n d  t h e  M e n n i n g e r  S c h o o l  o f  P s y c h i a t r y .  He h a s  
t a u g h t ,  p r a c t i c e d  med ic ine  and  p s y c h i a t r y ,  a n d  s u p e r v i s e d  i n -  
p a t i e n t  p s y c h i a t r i c  u n i t s  t h r o u g h  t h e  U n i v e r s i t y  o f  F l o r i d a  s i n c e  
1963 ,  w h e r e  h e  now i s  c h i e f  o f  t h e  c o n s u l t a t i o n  a n d  m e d i c a l  
l i a i s o n  s e c t i o n  of  t h e  p s y c h i a t r y  d e p a r t m e n t .  D r .  Ba rna rd  h a s  
s u p e r v i s e d  s e v e r a l  hundred  med ica l  d o c t o r s  i n  t h i s  p o s i t i o n ,  and 
p u b l i s h e d  a p p r o x i m a t e l y  30 a r t i c l es .  Of t h e  o v e r  4 , 0 0 0  competen-  
c y  and c r i m i n a l  r e s p o n s i b i l i t y  e x a m i n a t i o n s  o v e r  t h e  p a s t  1 5  
y e a r s  t h a t  D r .  Ba rna rd  h a s  d o n e ,  h e  h a s  found  t h e  v a s t  m a j o r i t y  
( a p p r o x i m a t e l y  85-90%) l e g a l l y  s a n e .  ( R .  671-80) .  



11 n o t  b a s e d  on r e a l i t y , "  i n c l u d i n g  d e l u s i o n s  t h a t  he  was a  " g r e a t  

i n v e n t o r . "  ( R .  6 8 7 ) .   his his m e n t a l  i l l n e s s  . . . was p r e s e n t  

a t  t h e  t i m e  o f  t h e  c r i m e . "  T h e r e f o r e ,  a p p e l l a n t ' s  c a p a c i t y  t o  

I1 t h i n k  r a t i o n a l l y  and  a c t  i n  a  r a t i o n a l  manner was s u b s t a n t i a l l y  

i m p a i r e d . "  I n d e e d ,  a t  t h e  t i m e  o f  t h e  c r i m e ,  a p p e l l a n t  "emo- 

I t  'I t i o n a l l y  and  m e n t a l l y "  was o p e r a t i n g "  a s  a  p r e - t e e n a g e r . "  ( R .  

684-85) .  D r .  ~ a r n a r d ' s  o p i n i o n s  were  b a s e d  upon h i s  own examina-  

t i o n s  o f  a p p e l l a n t ,  p s y c h i a t r i c ,  s o c i a l  a n d  p s y c h o l o g i c a l  

r e c o r d s , 4  a n d  t h e  o b s e r v a t i o n s  o f  o t h e r  p r o f e s s i o n a l s  and  f a m i l y  

members. 

D r .  B a r n a r d  i n d i c a t e d  t h a t  a p p e l l a n t ' s  m o t i v e  f o r  r o b b i n g  a  

bank was t o  g e t  money s o  h e  c o u l d  h e l p  t h e  p o o r  and  f u r t h e r  h i s  

i n v e n t i o n s .  ( R .  722)  . 5  To e s c a p e ,  a p p e l l a n t  would " j u s t  s o r t  

o f  ming le  w i t h  t h e  crowd" u n t i l  " t h i n g s  had  q u i e t e d  down" a n d  h e  

"cou ld  g e t  back  on a  b u s  and  l e a v e . "  ( R .  7 2 6 ) .  The d e s c r i p t i o n s  

o f  a p p e l l a n t  g i v e n  by w i t n e s s e s  a t  t h e  s c e n e  o f  t h e  c r i m e  w e r e  

c o n s i s t e n t  w i t h  D r .  B a r n a r d ' s  s c h i z o p h r e n i c  d i a g n o s i s  and  i n d i -  

4  T h e s e  r e c o r d s  i n d i c a t e d  t h a t  a p p e l l a n t  was "wi thdrawn,  
i s o l a t e d  s o c i a l l y ,  and  d i d  n o t  make f r i e n d s  e a s i l y "  ( R .  7 0 7 ) ,  had  
"a g r e a t  d e a l  o f  s t r e s s "  w i t h  " d e p r e s s i o n  and  s u i c i d a l  i d e a t i o n "  
( R .  7 0 7 ) ,  had been  p r e s c r i b e d  s t e l a z i n e ,  a  p o w e r f u l  a n t i p s y c h o t i c  
m e d i c a t i o n  i n t e n d e d  t o  s t o p  h a l l u c i n a t i o n s  ( R .  736 -37 ) ,  had  s e e n  
1' v i s i o n s "  on s e v e r a l  o c c a s i o n s  ( R .  737 -38 ) ,  and  had  a  h i s t o r y  o f  
s e v e r e  m e n t a l  i l l n e s s  i n  t h e  f a m i l y  ( a  p a t e r n a l  g r a n d f a t h e r  and  
u n c l e  w e r e  a t  C h a t t a h o o c h e e )  t h a t  p r e d i s p o s e d  h im  t o  m e n t a l  
i l l n e s s  ( R .  7 3 8 ) .  

D r .  Ramos, who examined a p p e l l a n t  f o r  competency  a t  t h e  
t i m e  o f  a p p e l l a n t ' s  t r i a l ,  a g r e e d  t h a t  t h e  p u r p o s e  o f  t h e  k i d -  
n a p p i n g  a n d  p r o p o s e d  bank  r o b b e r y  was t o  " o b t a i n  enough f u n d s  t o  
work on h i s  i n v e n t i o n s . "  ( R .  7 3 2 ) .  A s  r e l a t e d  b y  o t h e r  w i t -  '' n e s s e s ,  t h e s e  i n v e n t i o n s  i n c l u d e d  " r o b o t s ,  " b i o n i c  men," and  
" b i o n i c "  body p a r t s ,  i n c l u d i n g  " b i o n i c  a rms ."  ( R .  8 8 1 ) .  Appel-  
l a n t  a l s o  t h o u g h t  h e  c o u l d  make a  "box f l y "  and  b u i l d  a  r e a l  
a i r p l a n e .  He c o n s t r u c t e d  "a l o n g  a i r p l a n e  w ing , "  which h e  k e p t  
u n d e r  t h e  house  "because  i t  was s o  l ong . "  ( R .  9 0 0 ) .  



c a t e d  " t h a t  h e  was u n d e r  a  l o t  o f  e m o t i o n a l  t u r m o i l "  and  was 

11 11 a u t i s t i c , "  i . e . ,  s o  f o c u s e d  i n  on h i s  own wor ld  t h a t  h e  was n o t  

a b l e  t o  p r o c e s s  some o f  t h e  o t h e r  k i n d s  o f  i n f o r m a t i o n  a b o u t  

him." ( R .  6 8 9 ) . 6  

The S t a t e  d i d  n o t  c a l l  a  s i n g l e  e x p e r t  w i t n e s s  t o  r e b u t  t h e  - 
u n c o n t r a d i c t e d  t e s t i m o n y  o f  a p p e l l a n t ' s  p s y c h i a t r i c ,  p s y c h o l o g i -  

c a l ,  and  n e u r o l o g i c a l  e x p e r t s .  

T h e  o p i n i o n s  o f  a p p e l l a n t ' s  e x p e r t s  w e r e  b o l s t e r e d  a n d  

c o n f i r m e d  by s e v e r a l  o t h e r  p r o f e s s i o n a l s  and  f a m i l y  members who 

o b s e r v e d  a p p e l l a n t  on a  d a i l y  b a s i s .  These  w i t n e s s e s  i n c l u d e d  

E r n e s t  Bugg, a  c o u n s e l o r  who p r o v i d e d  c o u n s e l i n g  t o  a p p e l l a n t  on 

a  r e g u l a r  b a s i s  , 7  C h a r l e s  S t e v e n s  , 8  a  s p e c i a l  e d u c a t i o n  t e a c h e r  

I n  d r a w i n g  h i s  c o n c l u s i o n s ,  D r .  Ba rna rd  n o t e d  t h a t  D r .  
Ramos, a  p s y c h i a t r i s t  who had  found  a p p e l l a n t  compe ten t  t o  s t a n d  
t r i a l ,  a l s o  found  t h a t  a p p e l l a n t  " s u f f e r s  from a  m e n t a l  d i s o r d e r  . . . d i a g n o s e d  a s  s c h i z o t y p a l  c o n d i t i o n , "  h a d  a  h i s t o r y  o f  
11 g r a n d i o s e  b i z a r r e  i d e a t i o n , "  was " d e l u s i o n a l "  o r  " a t  b e s t  
b o r d e r l i n e , "  and a c t e d  " i m p u l s i v e l y . "  A p p e l l a n t ' s  " p l a n n i n g  and 
p r e p a r a t i o n  o f  t h e  . . . r o b b e r y  . . . was a  b y - p r o d u c t  o f  t h i s  
men ta l  d i s o r d e r , "  a c c o r d i n g  t o  D r .  Ramos, b e c a u s e  a p p e l l a n t  was 
" s u f f e r i n g  from a  m e n t a l  i l l n e s s  which had been  m a n i f e s t  f o r  many 
y e a r s  ." D r .  Ramos c o n c l u d e d  t h a t  t h e r e  were " s t r o n g  m i t i g a t i n g  
f a c t o r s  a g a i n s t  t h e  d e a t h  p e n a l t y . "  (R. 732-33) .  

Two a d d i t i o n a l  p s y c h o l o g i s t s ,  Drs. G i lgun  and F i s h e r ,  w e r e  
n o t  c a l l e d  b y  d e f e n s e  c o u n s e l  b e c a u s e  o f  t h e  f a i l u r e  o f  t h e  
s e n t e n c i n g  Cour t  t o  l i m i t  t h e  s c o p e  of  t h e  c r o s s - e x a m i n a t i o n  of  
e x p e r t s .  ( R .  6 9 3 ) .  However, t h e  r e c o r d  shows t h a t  D r .  G i l g u n ' s  
o p i n i o n s  s t r o n g l y  c o n f i r m e d  t h o s e  of  t h e  p s y c h i a t r i s t ,  p s y c h o l -  
o g i s t ,  a n d  n e u r o l o g i s t  who d i d  t e s t i f y .  ( R .  1 8 5 3 - 5 4 ) .  D r .  
F i s h e r ' s  o p i n i o n  was s i m i l a r .  

7  M r .  Bugg t e s t i f i e d  t h a t  a p p e l l a n t  " f r e q u e n t l y  h e a r d  
v o i c e s , "  would "phase  r i g h t  o u t  o f  t h e  room," and  would engage  i n  
a  " r o c k i n g  mot ion"  d u r i n g  which he would " c a r r y  on c o n v e r s a t i o n  
w i t h  h i m s e l f  . I 1  ( R .  920-22) .  He w o u l d  g o  f r o m  " h i g h  t o  low" 
moods " i n  a  m a t t e r  o f  minu te s . "  ( R .  9 2 3 ) .  L i k e  o t h e r  w i t n e s s e s ,  
h e  c o n f i r m e d  a p p e l l a n t ' s  commitment t o  f a n t a s y  i n v e n t i o n s .  

C h a r l e s  S t e v e n s ,  a  c a r e e r  n a v a l  o f f i c e r ,  c o u n t e r i n t e l -  
l i g e n c e  o f f i c e r ,  and fo rmer  Commandant o f  t h e  Chamber l in  Academy 
( a  m i l i t a r y  s c h o o l ) ,  became a  s p e c i a l  e d u c a t i o n  t e a c h e r  a f t e r  h i s  

( c o n t i n u e d  ...) 



who t a u g h t  and o b s e r v e d  a p p e l l a n t  r e g u l a r l y ,  and  two o f  h i s  1 2  

~ i b l i n ~ s . 9  T h e  m o s t  s u c c i n c t  e v i d e n c e  o f  a p p e l l a n t ' s  l i f e  i s  

c o n t a i n e d  i n  a  s i n g l e  n o t e  c a r d  t h a t  summar izes  h i s  y e a r  o r  s o  i n  

8 ( .  . . c o n t i n u e d )  
r e t i r e m e n t  f rom t h e  m i l i t a r y .  He t a u g h t  and  s u p e r v i s e d  a p p e l l a n t  
v e r y  c l o s e l y  a f t e r  a p p e l l a n t  was  r e l e a s e d  f r o m  t h e  j u v e n i l e  

11 s y s t e m  and  was a t t e n d i n g  Boys Base , "  a  s p e c i a l  l e a r n i n g  c e n t e r .  
( R .  928 -33 ) .  M r .  S t e v e n s  saw " ~ r n e s t  a l m o s t  d a i l y  f o r  t h e  f i v e  
d a y s  o f  t h e  s c h o o l  week" f o r  a b o u t  a  y e a r .  ( R .  9 3 3 ) .  M r .  S t e -  
v e n s  o b s e r v e d  t h a t  a p p e l l a n t  o f t e n  seemed t o  b e  c a r r y i n g  o n  a  
c o n v e r s a t i o n  w i t h  someone t h a t  "he c o u l d  p r o b a b l y  p i c t u r e  m e n t a l -  
l y  * 

11 M r .  S t e v e n s  t e s t i f i e d  t h a t  a p p e l l a n t  t o l d  h im t h a t  h e  
"hea rd  p e o p l e  t a l k i n g  t o  him." ( R .  9 3 4 ) .  M r .  S t e v e n s  added  t h a t  
h e  b r o u g h t  t h i s  t o  h i s  w i f e ' s  a t t e n t i o n  b e c a u s e  a p p e l l a n t  was  
11 c a r r y i n g  on a  c o n v e r s a t i o n  l i k e  t h a t "  and  "doing  a l l  t h i s  g e s -  
t u r i n g  and  p o s t u r i n g .  " He s a i d  " t h e r e  i s  s o m e t h i n g  wrong w i t h  
t h a t  b o y , "  and h i s  w i f e  " ag reed  t h a t  t h e r e  was s o m e t h i n g  d e f i -  
n i t e l y  wrong. " (R. 9 3 5 ) .  M r .  S t e v e n s  a d d e d  t h a t  h e  t h o u g h t  
a p p e l l a n t  was  e m o t i o n a l l y  1 0  o r  1 2  y e a r s  o l d  ( a l t h o u g h  h e  was 
c h r o n o l o g i c a l l y  1 6  a t  t h e  t i m e ) .  ( R .  9 3 6 ) .  I n  a d d i t i o n ,  M r .  
S t e v e n s  o b s e r v e d  "profound"  mood s w i n g s .  ( R .  9 3 7 ) .  Among i n v e n -  

11 t i o n s  t h a t  a p p e l l a n t  s h a r e d  w i t h  M r .  S t e v e n s  was a  h e l l c o p t e r "  
t h a t  had  " j e t  pods  on t h e  r o t o r  t i p s , "  a n  i n v e n t i o n  h e  was q u i t e  
s e r i o u s  a b o u t .  (R. 9 3 7 ) .  I n d e e d ,  a p p e l l a n t  s p e n t  $200 t o  t r y  t o  
g e t  h i s  i n v e n t i o n s  p a t e n t e d .  ( R .  9 3 8 ) .  I t  t o o k  a p p e l l a n t  1 2  
t i m e s  t o  p a s s  h i s  G.E.D. e x a m i n a t i o n  ( a  h i g h  s c h o o l  e q u i v a l e n c y  
t e s t ) .  (R. 9 4 2 ) .  Because  t h e  exams a r e  s t a n d a r d i z e d ,  h e  probab-  
l y  t o o k  t h e  same t h r e e  exams t h r e e  o r  f o u r  t i m e s  a p i e c e .  (R. 9 4 2 ) .  

Two o f  a p p e l l a n t ' s  s i s t e r s ,  B a r b a r a  and  I d a ,  t e s t i f i e d  
a b o u t  t h e  a b e r r a t i o n a l  b e h a v i o r  i d e n t i f i e d  b y  t h e  w i t n e s s e s .  
P h y s i c a l l y ,  a p p e l l a n t  n . e v e r  t o u c h e d  o r  hugged a n o t h e r  p e r s o n .  
(R.  880 ,  8 9 9 ) .  Both r e m z e d  him c o n s i s t e n t l y  s t o p p i n g  i n  t h e  
midd le  o f  a  c o n v e r s a t i o n s  ( R .  8 8 3 ) ;  " w i t h i n  a  few m i n u t e s  h e  c a n  
change  t o  a b o u t  f i v e  d i f f e r e n t  moods." He c a n  go f rom "calm" t o  
11 a l l  o f  a  s u d d e n  j u s t  a g i t a t e d "  b a c k  t o  " c a l m . "  ( R .  8 9 9 ) .  
S u d d e n l y ,  h e  w o u l d  become "a l i t t l e  c h i l d "  and  t h e n  " t h e  n e x t  
s e c o n d  h e  may j u s t  s t a r t  l a u g h i n g . "  (R. 8 9 8 ) .  Once h e  g o t  h i s  
own room, h e  k e p t  i t  p a d l o c k e d  a t  a l l  t i m e s .  Whenever h e  l e f t  
t h e  room h e  would p a d l o c k  i t ,  even  i f  i t  was j u s t  t o  go  t o  t h e  
ba throom.  ( R .  894-95) .  Dur ing  t h e  t h r e e  y e a r s  t h a t  h e  had  h i s  
room, h i s  s i s t e r s  n e v e r  saw t h e  i n s i d e  o f  i t .  ( R .  895 -96 ) .  He 
s t a y e d  i n  h i s  room d u r i n g  t h e  d a y ,  coming o u t  a t  n i g h t  when t h e  
f a m i l y  went  t o  bed o r  e a r l y  i n  t h e  morn ing .  ( R .  8 9 5 - 9 8 ) .  He 
w o u l d  b e  " w a l k i n g  a round"  and  " t a l k i n g  w i t h  someone," a l t h o u g h  
t h e r e  was n o  o n e  t h e r e .  He w o u l d  b e  " s h a k i n g  h i s  h e a d "  a n d  
I1 s o m e t i m e s  h e  w o u l d  s a y  t h i n g s  l i k e  h e  was  d i s a g r e e i n g  w i t h  
someone." ( R .  8 9 7 ) .  "He would j u s t  be  s t r o l l i n g  a l o n g  l i k e  h e  
h a d  someone  o n  t h e  s i d e  o f  him." " ~ e  would s h a k e  h i s  head  a  
l o t . "  I d .  -- 



t h e  F l o r i d a  j u v e n i l e  sys t em.  Because t h e s e  j u v e n i l e  r e c o r d s  a r e  

d e s t r o y e d  a f t e r  f i v e  y e a r s ,  i t  i s  t h e  o n l y  r e m a i n i n g  o r i g i n a l  

j u v e n i l e  r e c o r d  of  a p p e l l a n t .  I t  s a y s  s imp ly :  " s c h i z o p h r e n i c  

and s u i c i d a l t '  ( R .  740) .  

B. The F a c t s  S u r r o u n d i n g  t h e  O f f e n s e  

The f a c t s  s u r r o u n d i n g  t h e  o f f e n s e ,  a s  t h e y  were  p r e s e n t e d  a t  

t h e  t r i a l ,  a r e  s e t  f o r t h  i n  t h i s  C o u r t ' s  f i r s t  O p i n i o n ,  a t  437 

So.2d a t  1074-75. However, t h e r e  w e r e  a d d i t i o n a l ,  c r i t i c a l l y  

i m p o r t a n t  f a c t s  d e v e l o p e d  a t  r e s e n t e n c i n g  t h a t  d e m o n s t r a t e  1 )  

a p p e l l a n t  was a c u t e l y  m e n t a l l y  ill a t ,  o r  n e a r  t h e  t ime  o f  t h e  

i n c i d e n t ,  and  2 )  t h e  b u l l e t  f r a g m e n t  t h a t  k i l l e d  t h e  v i c t i m  was 

not - f i r e d  by  a p p e l l a n t ,  b u t  by a n o t h e r  p o l i c e  o f f i c e r . 1 0  The 

f o r m e r  s e t  o f  a d d i t i o n a l  f a c t s  a r e  s e t  f o r t h  immed ia t e ly  be low;  

t h e  l a t t e r  a r e  c o n t a i n e d  i n  Argument X I X .  

Michae l  H e n d r i x ,  a p p e l l a n t ' s  l a n d l o r d ,  r e c e i v e d  a  phone c a l l  

from a p p e l l a n t  o n  t h e  morning o f  A p r i l  2 9 ,  1980 ,  a b o u t  4:00 i n  

t h e  morning.  A p p e l l a n t  d i d  n o t  seem t o  know what t i m e  i t  was and 

1' was s u r p r i s e d t '  t h a t  h e  had awakened Mr. Hendr ix .  (R. 570-73) .  

I n  g e n e r a l ,  a p p e l l a n t  was v e r y  s e c r e t i v e  and  i s o l a t e d .  When 

he  p a i d  t h e  r e n t ,  h e  "would k e e p  t h e  d o o r  s h u t  and  open i t  j u s t  

e n o u g h  t o  s t i c k  h i s  h a n d  o u t . "  (R.575) .  He would t h e n  t a l k  

l o  B e c a u s e  t h e  p r o c e e d i n g  b e l o w  was a  r e s e n t e n c i n g  p r o -  
c e e d i n g ,  a p p e l l a n t  was p r e c l u d e d  from c h a l l e n g i n g  h i s  c o n v i c t i o n  
f o r  f i r s t  d e g r e e  murder  based  upon t h i s  new and  r a t h e r  c o n c l u s i v e  
e v i d e n c e .  I f  t h e  s e n t e n c e  i s  a f f i r m e d ,  t h i s  c h a l l e n g e  w i l l  b e  
b r o u g h t  u n d e r  F l o r i d a  R u l e s  of  C r i m i n a l  P r o c e d u r e  3 .850 ,  b e c a u s e  
a p p e l l a n t ' s  a c t i o n s  c o n s t i t u t e d  s e c o n d ,  n o t  f i r s t ,  d e g r e e  murder .  
A t  t h e  r e s e n t e n c i n g  h e a r i n g ,  t h i s  m a t t e r  was r a i s e d  a s  a  m i t i -  
g a t i n  c i r c u m s t a n c e ,  namely ,  t h a t  t h e r e  i s  d o u b t  ( e x t r a o r d i n a r y  
d o u b t 3  t h a t  a p p e l l a n t  was g u i l t y  o f  f i r s t  d e g r e e  murder .  The 
t r i a l  j u d g e  r e f u s e d  t o  a l l o w  t h e  j u r y  t o  c o n s i d e r  t h i s  a s  m i t i -  
g a t i n g  e v i d e n c e  and  d i d  n o t  f i n d  i t  t o  b e  m i t i g a t i n g .  ( R .  1 7 2 0 ) .  



t h r o u g h  t h e  d o o r .  ( R .  5 7 5 ) .  He emphas i zed  h i s  i n v e n t i o n s  would 

make him a  " v e r y ,  v e r y  i m p o r t a n t "  p e r s o n .  H ~ S  i n v e n t i o n s  were, 

l i k e  " t h e  i n v e n t i o n  o f  a  l i g h t  b u l b , "  some th ing  " t h e  wor ld  c o u l d  

n o t  do  w i t h o u t . "  ( R .  5 7 5 ) .  M r .  Hendr ix  n o t e d  a p p e l l a n t ' s  d r a -  

m a t i c  mood s w i n g s ,  i n c l u d i n g  s u c h  swings  on  t h e  S a t u r d a y  b e f o r e  

t h e  Tuesday  c r i m e .  ( R .  572-74) .  M r .  ~ e n d r i x ' s  n i c k n a m e s  f o r  

a p p e l l a n t  were  "goofy" and  "c razy . "  ( R .  5 7 6 ) .  

~ p p e l l a n t ' s  "p lan"  was a s  d e l u s i o n a l  a s  many o f  h i s  i n v e n -  

t i o n s .  T h e  e v e n i n g  b e f o r e  t h e  i n c i d e n t  o c c u r r e d ,  a p p e l l a n t  

a t t e m p t e d  t o  c h e c k  i n t o  a  l o c a l  h o t e l  u n d e r  a  s u p p o s e d  a l i a s ,  

" F r e d d i e  S l a u g h t e r .  I '  ( R .  7 1 3 ) .  However, b e c a u s e  a p p e l l a n t  "had 

l i v e d  a t  t h e  h o t e l  f rom t i m e  t o  t i m e "  ( R .  8 1 6 ) ,  h e  was imme- 

d i a t e l y  r e c o g n i z e d .  A c c o r d i n g l y ,  h e  r e g i s t e r e d  a s  E r n e s t  

F i t z p a t r i c k ,  J r .  ( R .  8 1 7 ) .  

The n e x t  morn ing ,  a p p e l l a n t  t o o k  a  b u s  - t o  t h e  s c e n e  o f  t h e  

crime. H e  "p lanned"  t o  t a k e  a  h o s t a g e ,  march t h a t  h o s t a g e  500- 

900 f e e t  up  a n  open highway i n  b r o a d  d a y l i g h t  t o  a  bank  ( R .  5 8 7 ,  

6 1 3 ) ,  r o b  t h e  b a n k ,  and t h e n  " j u s t  s o r t  o f  ming le  w i t h  t h e  crowd 

[ a f t e r w a r d s ]  u n t i l  t h i n g s  had q u i e t e d  down and g e t  back on  a  b u s  

and l e a v e . "  ( R .  726 ) .  

Upon e n t e r i n g  t h e  r e a l  e s t a t e  o f f i c e ,  h i s  "p lan"  c o l l a p s e d  

w i t h i n  a  m i n u t e  o r  two. ( R .  6 1 2 ) .  He w a i t e d  i n  t h e  w a i t i n g  

r o o m ,  " p a c i n g "  ( R .  5 8 6 ) ,  even  though  t h e r e  was no o b s t r u c t i o n  

be tween  him and p e o p l e  i n  t h e  back  o f  t h e  r e a l  e s t a t e  o f f i c e .  

(R .  6 1 0 ) .  When Mary E l l e n  Spann came o u t  t o  w a i t  on him,  s h e  

n o t i c e d  t h a t  some th ing  was wrong w i t h  him r i g h t  away. ( ~ . 5 8 6 ) .  

S h e  t h o u g h t  h e  h a d  b e e n  d r i n k i n g  o r  was "h igh  on d r u g s "  a n d ,  

a c c o r d i n g l y ,  t r i e d  t o  smell h i s  b r e a t h  and  p e e r  i n t o  h i s  e y e s  t o  
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s e e  i f  t h e y  were  d i l a t e d .  H i s  b r e a t h  was s o u r  and  h e  had  n o t  

b e e n  d r i n k i n g .  ( R .  605-06) .  He w a s  v e r y  " s p a c e y "  a n d  " v e r y  

h i g h ,  e x c i t e d . "  ( R .  605 -06 ) .  He r e p e a t e d  t h a t  "he w a s n ' t  g o i n g  

11 11 11 t o  h u r t  me, s h o o t  me, o r  " r a p e  me" ( R .  586 ,  6 0 9 ) ,  a l t h o u g h  h e  

d i d  t h r e a t e n  t o  s h o o t  h e r  " i n  t h e  l e g "  ( R .  5 8 8 ) ,  and  . l a t e r  s a i d  

t h a t  h e  might  s h o o t  h i m s e l f  and  t h e  h o s t a g e s  i f  t h e  p o l i c e  came. 

Dur ing  t h e  e n t i r e  t e n  m i n u t e  e p i s o d e ,  h e  was  o b l i v i o u s  t o  h i s  

s u r r o u n d i n g s .  ( R .  6 0 5 ) .  He d i d  n o t  n o t i c e  p e o p l e  a r o u n d  him,  

s e e  p o l i c e  c a r s  g o i n g  b y ,  o r  h e a r  v a r i o u s  n o i s e s ,  a l t h o u g h  t h e  

11 o t h e r  p e o p l e  i n  t h e  o f f i c e  d i d .  ( R .  5 9 0 ,  606 -08 ) .  He was s u r -  

p r i s e d "  when E r i c  Shaw, a  d e l i v e r y  boy ,  came i n  t h e  r e a l  e s t a t e  

o f f i c e ,  s i n c e  "he was n o t  e x p e c t i n g  t o  come a c r o s s  anyone  e l s e . "  

( R .  5 8 8 ) .  Mrs. Spann added :  "I d o n ' t  t h i n k  h e  r e a l l y  wanted  t o  

h u r t  u s ,  h e  was j u s t  s o  ne rvous . "  ( R .  6 0 9 ) .  

W i t h i n  two m i n u t e s  o r  l e s s ,  h e  a s k e d  E r i c  Shaw t o  l o c k  t h e  

f r o n t  d o o r  o f  t h e  r e a l  e s t a t e  o f f i c e ,  w i t h  him i n s i d e .  ( R .  6 1 2 ) .  

Then,  h e  t o o k  t h e  t h r e e  h o s t a g e s  and  h i m s e l f  i n t o  a  s m a l l  room 

w i t h i n  t h e  o f f i c e ,  t r i e d  t o  h a v e  t h a t  d o o r  l o c k e d ,  s a t ,  and  

w a i t e d .  W i t h i n  e i g h t  m i n u t e s ,  h e  was u n d e r  a r r e s t .  ( R .  6 3 5 ) .  

E r i c  Shaw t e s t i f i e d  t h a t  a p p e l l a n t  seemed " e x c i t e d , "  " s c a r e d  

a l l  t h e  way t h r o u g h  t h e  whole  t h i n g , "  " p r e t t y  w i l d ,  ' ' j umpy,  11 

11 p a n i c k y . "  ( R .  6 2 6 ) .  " ~ e  d i d  n o t  know what t o  d o .  He j u s t  

seemed l i k e  h e  d i d n ' t  p l a n  e v e r y t h i n g  t h a t  happened."  ( R .  6 2 6 ) .  

J o y  S i b i l a ,  a  r e g i s t e r e d  n u r s e  o f  t w e n t y  y e a r s  who was  

work ing  a t  t h e  r e a l  e s t a t e  o f f i c e  on  t h e  day  of  t h e  c r i m e ,  ob- 

s e r v e d  a p p e l l a n t  c l o s e l y .  She s a i d ,  b a s e d  upon h e r  e x p e r i e n c e  a s  

a  n u r s e ,  a p p e l l a n t  a p p e a r e d  t o  b e  " p s y c h o t i c " ,  s o u n d e d  " c h i l d -  

l i k e t t  and  behaved  l i k e  a  "psycho."  ( R .  953 -54 ) .  
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D e s p i t e  h i s  "p lan"  t o  t a k e  a  h o s t a g e  and  r o b  a  bank ,  a p p e l -  

l a n t  t u r n e d  down a l l  o f f e r s  o f  a s s i s t a n c e .  H e  r e f u s e d  E r i c  

Shawls  o f f e r  t o  t a k e  h i s  c a r ,  which was p a r k e d  o u t s i d e  w i t h  t h e  

motor  r u n n i n g .  (R .  6 1 8 - 1 9 ) .  H e  r e f u s e d  t h e  o f f e r s  o f  P a u l  

P a r k s ,  a  r e a l t y  o f f i c e  employee ,  t o  c h a u f f e u r  him t o  t h e  bank and  

t o  g i v e  a p p e l l a n t  money. ( R .  612 ,  6 3 0 ) .  H e  a l s o  r e f u s e d  p a r k s '  

o f f e r  t o  b e  t h e  h o s t a g e  f o r  t h e  bank  r o b b e r y .  ( R .  618 ,  6 3 0 ) .  

And a p p e l l a n t  i g n o r e d  s e v e r a l  e a s y  o p p o r t u n i t i e s  t o  wa lk  o u t  o f  

t h e  o f f i c e  and  f l e e .  ( R .  612 ,  621-22,  6 3 0 ) .  

T h i n g s  happened  q u i c k l y  when t h e  two d e p u t y  s h e r i f f s  a r -  

r i v e d ,  h a v i n g  b e e n  c a l l e d  a t  9 :03.  ( R .  9 3 5 ,  9 5 6 ) .  Deputy Heist 

s t u c k  h i s  h e a d  and  gun t h r o u g h  t h e  i n t e r i o r  o f f i c e  window i m -  

m e d i a t e l y  n e x t  t o  which a p p e l l a n t  was s e a t e d .  ( R .  5 9 9 ) .  T h e r e -  

a f t e r ,  e i g h t  s h o t s  we re  f i r e d ,  s i x  by a p p e l l a n t  and  two by Deputy 

Smi th .  Some w i t n e s s e s  t e s t i f i e d  t h a t  a p p e l l a n t  f i r e d  t h e  f i r s t  

s h o t ,  w h i r l i n g  a r o u n d  t o w a r d s  Heis t  i n  a  r e f l e x i v e  a c t i o n  a s  

~ e i s t ' s  g u n  a p p r o a c h e d  h i s  h e a d  ( R .  602 ,  631 ,  6 3 9 ) .  However, 

Deputy Smi th  t e s t i f i e d  t h a t  t h e  f i r s t  s h o t  came t h r o u g h  t h e  w a l l  

t o w a r d s  him,  v i r t u a l l y  1 8 0  d e g r e e s  f rom where  H e i s t  was s t a n d i n g .  

(R. 648 ,  6 5 7 ) .  

M r .  P a r k s  i m m e d i a t e l y  jumped on a p p e l l a n t ,  w r e s t l i n g  him t o  

t h e  f l o o r .  (R. 632 ,  6 4 9 ) .  Eric Shaw, and Mrs. S p a n n  q u i c k l y  

w e n t  o u t  t h e  d o o r  n e x t  t o  D e p u t y  S m i t h ' s  l o c a t i o n .  I d .  M r .  - 
P a r k s ,  w h i l e  w r e s t l i n g  w i t h  a p p e l l a n t ,  i n t e n t i o n a l l y  t r i e d  t o  g e t  

him t o  d i s c h a r g e  t h e  b u l l e t s  f rom h i s  gun i n  o r d e r  t o  p r e v e n t  him 

from s h o o t i n g  someone. ( R .  6 3 7 ) .  Mrs. Spann and  Eric Shaw were 

o u t s i d e  t h e  i n n e r  room d u r i n g  most  o f  t h e  s h o o t i n g .  ( R .  594-95,  

632-33,  649-51) .  Deputy Smi th  t e s t i f i e d  h e  t h e n  s h o t  a p p e l l a n t  
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and  [ a p p e l l a n t ' s ]  " l a s t  r o u n d s  went  u p ,  came t h r o u g h  t h e  d o o r  and  

b r o k e  a  l i g h t  i n  t h e  o t h e r  room."  ( R .  6 4 9 - 5 0 ) .  T h e r e a f t e r ,  

a p p e l l a n t  was  s u b d u e d  a n d  a r r e s t e d  b e f o r e  t h e  a r r i v a l  o f  any  

o t h e r  d e p u t y  s h e r i f f s .  

Deputy Smi th  t e s t i f i e d  t h a t  a p p e l l a n t  s a i d :  

My God, what  have  I d o n e ?  What have  I done?  
They a r e  g o i n g  t o  e l e c t r o c u t e  me. Why d i d  I 
do t h i s ?  Why d i d  I do t h i s  h e r e ?  

( R .  6 5 1 ) .  However, a c c o r d i n g  t o  t h e  r e c o r d e d  t a p e  o f  t h e  phone 

c a l l  be tween  Deputy Smi th  and  t h e  S h e r i f f  I s  Depar tment  ( t h e  "911" 

t a p e ) ,  a p p e l l a n t  s a i d :  "I d i d n ' t  s h o o t  him,  d i d  I ?  P l e a s e  d o n ' t  

d i e  . . . p l e a s e  d o n ' t . "  ( R .  9 5 7 ) .  The 911  phone c a l l  o c c u r r e d  

a t  9 :13 ,  t e n  m i n u t e s  a f t e r  t h e  i n c i d e n t  began .  (R. 635 ,  9 5 6 ) .  

SUMMARY Of THE A R G W N T  

A p p e l l a n t  h a s  b e e n  c h r o n i c a l l y  m e n t a l l y  ill h i s  e n t i r e  l i f e .  

He i s  t h e  o n l y  d e a t h  r o w  i n m a t e  i n  F l o r i d a  i n  whose c a s e  a l l  

t h r e e 1 1  s t a t u t o r y  m e n t a l  h e a l t h  r e l a t e d  m i t i g a t i n g  c i r c u m s t a n c e s  

were  f o u n d .  He i s  o n l y  o n e  o f  two d e f e n d a n t s  w i t h  t h i s  m i t i -  

g a t i n g  p r o f i l e  e v e r  t o  h a v e  r e c e i v e d  t h e  d e a t h  p e n a l t y  i n  

F l o r i d a ,  a n d  t h e  p e n a l t y  was r e v e r s e d  i n  t h e  o t h e r  c a s e .  Be- 

c a u s e ,  u n d e r  a l l  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e ,  t h e  s e n t e n c e  i s  

d i s p r o p o r t i o n a t e ,  t h i s  C o u r t  s h o u l d  r e v e r s e  and  impose a  l i f e  

s e n t e n c e .  

A p p e l l a n t ' s  d e a t h  s e n t e n c e  r e s u l t e d  f rom a  p r o c e s s  o f  f i n d -  

i n g  and  w e i g h i n g  a g g r a v a t i n g  c i r c u m s t a n c e s  t h a t  was  s e r i o u s l y  

f l a w e d .  Four  o f  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  found  by t h e  t r i a l  

11 I t  was a p p e l l a n t ' s  y o u n g  e m o t i o n a l  and p s y c h o l o g i c a l  
a g e ,  a s  w e l l  a s  h i s  20 y e a r  c h r o n o l o g i c a l  a g e ,  t h a t  e s t a b l i s h e d  
t h e  t h i r d ,  y o u t h f u l  a g e  m i t i g a t i n g  c i r c u m s t a n c e .  



c o u r t  l a c k  a  s u f f i c i e n t  f a c t u a l  f o u n d a t i o n ,  p a r t i c u l a r l y  t h e  

f i n d i n g s  t h a t  a p p e l l a n t  knowingly c r e a t e d  a  " g r e a t  r i s k  of  d e a t h  

t o  many pe r sons"  and  commit ted t h e  c a p i t a l  f e l o n y  f o r  " p e c u n i a r y  

g a i n . "  Remarkably,  t h e  k i d n a p p i n g  a s p e c t  o f  t h e  c a s e  was u s e d ,  

i n  whole o r  s i g n i f i c a n t  p a r t ,  t o  e s t a b l i s h  ( 1 )  t h e  f e l o n y  unde r -  

l y i n g  t h e  c a p i t a l  f e l o n y ;  ( 2 )  p r i o r  c o n v i c t i o n  o f  a  v i o l e n t  

f e l o n y ;  ( 3 )  g r e a t  r i s k  o f  d e a t h  t o  many p e r s o n s ;  ( 4 )  t h e  commis- 

s i o n  o f  a n o t h e r  enumera ted  f e l o n y  ( i .  e .  , k i d n a p p i n g )  ; a n d  ( 5 )  

a p p e l l a n t ' s  p e c u n i a r y  mot ive .  T h i s  i m p e r m i s s i b l e  m u l t i p l i c a t i o n  

o f  one  a g g r a v a t i n g  a s p e c t  r e s u l t e d  i n  t h e  a r b i t r a r y  i m p o s i t i o n  o f  

t h e  d e a t h  s e n t e n c e .  

The p r o c e e d i n g  below a l s o  was f u n d a m e n t a l l y  f l awed  b e c a u s e ,  

i n  d i r e c t  d e f i a n c e  o f  t h i s  c o u r t ' s  e x p l i c i t  p r i o r  h o l d i n g ,  t h e  

S t a t e  was p e r m i t t e d  t o  r e i n t r o d u c e  a p p e l l a n t ' s  j u v e n i l e  h i s t o r y  

below,  even  though a p p e l l a n t  a g a i n  w a i v e d  r e l i a n c e  o n  t h e  "no 

p r i o r  c r i m i n a l  a c t i v i t y "  m i t i g a t i n g  c i r c u m s t a n c e .  I n t e n t i o n a l l y  

m i s c h a r a c t e r i z i n g  t h e  r e c o r d  a s  a  " c r i m i n a l  r e c o r d " ,  t h e  S t a t e  

a g a i n  e r r o n e o u s l y  p o r t r a y e d  a p p e l l a n t  a s  an  e x p e r i e n c e d  c r i m i n a l .  

The e r r o r  i n  F i t z p a t r i c k  I1 was b u i l t  i n t o  t h e  r e s e n t e n c i n g  

p r o c e e d i n g  i n  a  s e c o n d ,  h i g h l y  p r e j u d i c i a l  way. The S t a t e  was 

e r r o n e o u s l y  p e r m i t t e d  t o  r e a d  i n t o  t h e  r e c o r d  a p p e l l a n t ' s  t es -  

t imony from t h e  f i r s t  s e n t e n c i n g  h e a r i n g ,  even  though a p p e l l a n t  

e l e c t e d  n o t  t o  t e s t i f y  a t  t h e  r e s e n t e n c i n g  h e a r i n g  and a p p e l -  

l a n t ' s  p r i o r  t e s t i m o n y  was a d d u c e d  i n  d i r e c t  r e s p o n s e  t o  t h e  



i l l e g a l l y  a d m i t t e d  j u v e n i l e  e v i d e n c e .  The S t a t e ' s  u s e  o f  t h i s  

1 1  p o i s o n o u s  f r u i t t t  e v i d e n c e  was c l e a r  e r r o r .  1 2  

The p r o s e c u t i o n  a l s o  u s e d  a t  l e a s t  two o f  i t s  p e r e m p t o r y  

c h a l l e n g e s  i n  a  r a c i a l l y  b i a s e d  manner ,  e x p l a i n i n g  t h a t  i t  l e f t  

' 1  two o t h e r  b l a c k s  on t h e  j u r y  b e c a u s e  t h e y  were  a c c e p t a b l e ,  a s  

f a r  a s  b l a c k s  go." A l though  t h e  j u d g e  a p p a r e n t l y  found  t h a t  t h e  

p r o s e c u t o r  a c t e d  i n  a  r a c i a l l y  b i a s e d  m a n n e r ,  h e  e r r o n e o u s l y  

b e l i e v e d  t h a t  h e  had  no power t o  g r a n t  a p p e l l a n t  a  remedy. 

I n  a d d i t i o n ,  t h e  s e n t e n c i n g  C o u r t  r e f u s e d  t o  s t r i k e  j u r o r  

Ma jo r s  f o r  c a u s e ,  even  though  s h e  i s  "ve ry  c l o s e s t  f r i e n d s "  w i t h  

M r .  P a r k s ,  a  v i c t i m  and  t h e  s t a t e ' s  c r u c i a l  f a c t  w i t n e s s .  Mrs. 

Ma jo r s  c a n d i d l y  s t a t e d  t h a t  s h e  would h a v e  d i f f i c u l t y  b e i n g  f a i r  

and  i m p a r t i a l .  

The j u r y  a l s o  was i m p r o p e r l y  l e d  t o  b e l i e v e  t h a t  i f  a p p e l -  

l a n t  d i d  n o t  e s t a b l i s h  t h a t  h i s  m e n t a l  i l l n e s s  was "extreme" o r  

t h a t  h i s  c a p a c i t y  was " s u b s t a n t i a l l y "  i m p a i r e d ,  h i s  e m o t i o n a l  and  

m e n t a l  p rob lems  c o u l d  n o t  be  c o n s i d e r e d  m i t i g a t i n g .  T h i s  c o n -  

s t i t u t i o n a l  e r r o r  was compounded by t h e  f a i l u r e  o f  t h e  C o u r t  t o  

s t o p  t h e  p r o s e c u t o r  f r o m  i m p r o p e r l y  a s s e r t i n g  t h r o u g h o u t  t h e  

s e n t e n c i n g  h e a r i n g  t h a t  t h e  s t a n d a r d s  f o r  l e g a l  competency and  

r e s p o n s i b i l i t y  were t h e  a p p r o p r i a t e  m e a s u r e s  o f  m i t i g a t i n g  m e n t a l  

i l l n e s s  e v i d e n c e .  

T h e  C o u r t  a l s o  f a i l e d  t o  f i n d  c e r t a i n  u n c o n t r a d i c t e d  non- 

s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  a n d  e r r o n e o u s l y  p r o h i b i t e d  

. . . .  . ... , . ~  ~ . .  . . . - .  , 

1 2  T h i s  e v i d e n c e  w a s  e v i d e n t l y  c r i t i c a l  t o  t h e  j u r y ' s  
recommendat ion b e c a u s e  t h e  j u r y  i n t e r r u p t e d  i t s  d e l i b e r a t i o n s  t o  
a s k  f o r  a  copy  o f  i t ,  b u t  was t o l d  t h a t  i t  c o u l d  n o t  h a v e  one .  
T h e r e a f t e r ,  i t  r e t u r n e d  i t s  s e v e n  ( 7 )  t o  f i v e  ( 5 )  recommendat ion 
f o r  d e a t h .  



a p p e l l a n t  f rom even  a r g u i n g  i n  h i s  summation t h a t  t h e  j u r y  c o u l d  

c o n s i d e r  a s  m i t i g a t i n g  t h e  f a c t  t h e  h o m i c i d e  was  n e i t h e r  

1' h e i n o u s "  n o r  " c o l d  and c a l c u l a t e d .  ' 1  

The p r o c e e d i n g  be low was r e p l e t e  w i t h  p r o s e c u t o r i a l  miscon-  

d u c t ,  some o f  which was s a n c t i o n e d  by t h e  C o u r t .  I n i t i a l l y ,  t h e  

p r o s e c u t o r  i m p r o p e r l y  d e l e g a t e d  h i s  d e c i s i o n  t o  s e e k  t h e  d e a t h  

p e n a l t y  t o  t h e  widow o f  t h e  v i c t i m  a n d  t h e  v i c t i m ' s  f a m i l y ,  

e x p r e s s l y  a c k n o w l e d g i n g  t h a t  t h e  d e c i s i o n  was t h e i r - '  s .  Dur ing  

t h e  h e a r i n g ,  h e  i n t r o d u c e d  gruesome p h o t o g r a p h s  o f  t h e  p a r t i a l l y  

u n d r e s s e d  d e a d  o f f i c e r  when t h e r e  was  n o  i s s u e  t o  which  t h e  

p h o t o g r a p h s  were  even  a r g u a b l y  r e l e v a n t  . He c o n s i s t e n t l y  a n d  

i n t e n t i o n a l l y  p l a c e d  b e f o r e  t h e  j u r y  i n a d m i s s i b l e  e v i d e n c e ,  

i n c l u d i n g  t h e  p r e - s e n t e n c e  i n v e s t i g a t i o n  p r e p a r e d  a f t e r  t h e  f i r s t  

s e n t e n c i n g  h e a r i n g  and a l l e g e d  f r a g m e n t s  o f  i n a d m i s s i b l e  p s y c h i -  

a t r i c ,  p s y c h o l o g i c a l ,  p r i s o n  and  o t h e r  r e c o r d s ,  i n c l u d i n g  r e c o r d s  

he  conceded  were  i n a d m i s s i b l e .  He commented on a p p e l l a n t ' s  con-  

s t i t u t i o n a l l y  p r o t e c t e d  d e c i s i o n  n o t  t o  t e s t i f y ,  a n d ,  i n  h i s  

f i n a l  words  t o  t h e  j u r y ,  i m p r o p e r l y  e x h o r t e d  i t  t o  " s t a n d  w i t h  me 

i n  t h i s  c a s e  t o  s e e k  j u s t i c e . "  

F i n a l l y ,  t h e  C o u r t  e r r e d  by r e f u s i n g  t o  g i v e  a n  i n s t r u c t i o n  

on l i n g e r i n g  d o u b t .  I t  was  n o t  a p p e l l a n t ' s  b u l l e t ,  b u t  t h e  

b u l l e t  o f  t h e  o t h e r  o f f i c e r  a t  t h e  s c e n e  t h a t  k i l l e d  Deputy 

H e i s t .  While  i t  i s  i n a p p r o p r i a t e  i n  t h i s  p r o c e e d i n g  t o  c h a l l e n g e  

t h e  f i r s t  d e g r e e  murder  c o n v i c t i o n ,  t h i s  e v i d e n c e  d e m o n s t r a t e s  

e x t r a o r d i n a r y  d o u b t  a b o u t  a p p e l l a n t ' s  g u i l t .  

I n  sum, a p p e l l a n t  was d e n i e d  a  f a i r  r e s e n t e n c i n g  h e a r i n g  a s  

t h e  r e s u l t  o f  h i g h l y  p r e j u d i c i a l  e r r o r s  t h a t  pe rvaded  t h e  r e s e n -  



t e n c i n g  h e a r i n g  f r o m  t h e  i n i t i a l  d e c i s i o n  t o  s e e k  t h e  d e a t h  

p e n a l t y  t h r o u g h  t h e  c o u r t ' s  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y .  

I. APPELLANT'S DEATH SENTENCE IS INAPPROPRIATE, 
EXCESSIVE AND DISPROPORTIONATE IN VIOLATION OF FLORIDA 

LAW AND THE EIGHTH AND FOURTEENTH AMENDMENTS 
TO THE UNITED STATES CONSTITUTION 

I n  r e v i e w i n g  a  d e a t h  s e n t e n c e ,  a  f u n d a m e n t a l  r o l e  o f  t h i s  

Cour t  i s  t o  " [ g l u a r a n t e e  t h a t  t h e  r e a s o n s  p r e s e n t  i n  o n e  c a s e  

w i l l  r e a c h  a  s i m i l a r  r e s u l t  t o  t h a t  r e a c h e d  unde r  s i m i l a r  c i r -  

c u m s t a n c e s  i n  a n o t h e r  c a s e .  I' S t a t e -  v .  Dixon,  283 So.2d 1, 1 0  

( F l a .  1 9 7 3 ) .  T h i s  c o m p a r a t i v e  a n a l y s i s ,  which  c o n s i d e r s  t h e  

1' c i r c u m s t a n c e s "  o f  t h e  c a s e  o n  a p p e a l  t o g e t h e r  w i t h  t h o s e  o f  

" o t h e r  [ c a p i t a l ]  d e c i s i o n s , "  d e t e r m i n e s  i f  t h e  d e a t h  p e n a l t y  i s  

11 a p p r o p r i a t e .  
I' P r o f f i t t  v .  S t a t e ,  1 2  F.L.W. 373  ( F l a .  1 9 8 7 ) ,  

c i t i n g  Menendez v .  S t a t e ,  419 So.2d 312 ( F l a .  1 9 8 2 ) .  A p p e l l a n t  

s u b m i t s  t h a t  t h e  d e a t h  p e n a l t y  i s  p l a i n l y  i n a p p r o p r i a t e  i n  h i s  

c a s e .  

A .  A p p e l l a n t ' s  Life-Long H i s t o r y  o f  Men ta l  I l l n e s s  

The l e g a l  s t a n d a r d s  embodied  i n  t h e  s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s  t h a t  t h e  l o w e r  C o u r t  f o u n d  a r e  v e r y  demanding.  

' ' Menta l  o r  e m o t i o n a l  d i s t u r b a n c e  must b e  "ex t reme.  The c a p a c i t y  

' 1  t o  a p p r e c i a t e  c r i m i n a l i t y  and conform c o n d u c t  must  b e  s u b s t a n -  

t i a l l y  i m p a i r e d . "  The m i t i g a t i n g  m a t u r i t y  l e v e l  i s  t h a t  o f  a  

' ' ch i ld ' '  o r  " j u v e n i l e . "  T h i s  i s  a n  a g g r e g a t e  s t a n d a r d  o f  l e g a l l y  

s a n c t i o n e d  n o n - r e s p o n s i b i l i t y  t h a t ,  a s  a  m a t t e r  o f  l a w ,  f a l l s  

j u s t  s h o r t  o f  a  s u c c e s s f u l  i n s a n i t y  d e f e n s e .  



To s a t i s f y  a l l  t h r e e  m i t i g a t o r s ,  a  d e f e n d a n t  must be  an  

e x t r e m e l y  m e n t a l l y  i l l  and  e m o t i o n a l l y  d i s t u r b e d  p s y c h o l o g i c a l  

c h i l d .  A p p e l l a n t  i s .  He h a s  been b r a i n  damaged f o r  a  l i f e t i m e ,  

l i v e s  i n  a  f a n t a s y  w o r l d ,  and  was d e s c r i b e d  by crime s c e n e  eye -  

w i t n e s s e s  a s  " p s y c h o t i c " ,  "c razy" ,  " spacey , "  and  o b l i v i o u s  t o  h i s  

s u r r o u n d i n g s .  The S t a t e  d i d  n o t  adduce  a x  e x p e r t  t e s t i m o n y  t o  

r e b u t  a p p e l l a n t ' s  overwhelming psychologies-l ( " i n  l a y  terms" h e  

11 i s  c r a z y  a s  a  loon",  R.908, a " t ex tbook"  c a s e  o f  a  p s y c h o t i c  

c h i l d "  ( R .  9 1 4 )  ; n-eu ro - log - i ea l  ( h e  i s  " s e v e r e l y  and  d i f f u s e l y  

i m p a i r e d , "  R .  976 ,  w i t h  " t h e  mind o f  a  c h i l d " ,  R .  964-65) ,  psy- 

I I c h i a t r i e  ( a p p e l l a n t  i s  a  s e r i o u s l y  m e n t a l l y  ill" " p r e - t e e n a g e r " ,  

R .  6 8 4 - 8 5 ) ,  and  lay ( h i s  i n v e n t i o n s  i n c l u d e d  " b i o n i c  men" w i t h  

" b i o n i c  a r m s " ,  R .  8 8 1 ,  h e  l i v e d  p a d l o c k e d  i n  a  room, and  h e  

c o n s i s t e n t l y  t a l k e d  t o  p e o p l e  who were n o t  t h e r e )  t e s t i m o n y .  

I t  i s ,  u n d o u b t e d l y ,  b e c a u s e  t h e  d e a t h  p e n a l t y  i s  p a t e n t l y  

i n a p p r o p r i a t e  unde r  s u c h  c i r c u m s t a n c e s  t h a t  a p p e l l a n t  i s  t h e  on-ly 

p e r s o n  w i t h  t h i s  m i t i g a t i n g  p r o f i l e  unde r  s e n t e n c e  o f  d e a t h  i n  

F l o r i d a .  ( R .  1 7 3 4 - 3 6 ) .  Of 4 9 0  d e a t h  p e n a l t i e s  i m p o s e d  i n  

F l o r i d a  s i n c e  1972 ( a s  o f  J u l y  1 0 ,  1 9 8 7 ) ,  a p p e l l a n t  i s  o n l y  one  

o f  two d e f e n d a n t s  w i t h  t h i s  m i t i g a t i n g  p r o f i l e  e v e r  - t o  have  

r e c e i v e d  t h e  d e a t h  p e n a l t y ,  and  t h a t  p e n a l t y  was r e v e r s e d  i n  t h e  

o t h e r  c a s e .  1d.13 - 
M o r e o v e r ,  a l t h o u g h  t h e  s e n t e n c i n g  Cour t  d i d  n o t  s o  f i n d ,  

t h e r e  were c o m p e l l i n g  n o n - s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  
. . . . . . . - . . . . . . . . . , . . > .. . . 

l3 I n d e e d ,  o f  t h e  490 d e f e n d a n t s  s e n t e n c e d  t o  d e a t h  s i n c e  
, 972 ,  o n l y  n . ine  - e s t a b l i s h e d  b o t h  m i t i g a t i n g  c i r c u m s t a n c e s  ( b )  and  
f ) ,  w h i c h  a r e  p r e s e n t  i n  t h e  i n s t a n t  c a s e .  ( R .  1 7 3 4 ) .  Only 
t h r e e  o f  t h e s e  n i n e  d e a t h  s e n t e n c e s  were  a f f i r m e d ;  two o f  which 
i n v o l v e d  one  d e f e n d a n t  who l a t e r  was found  t o  b e  i n c o m p e t e n t  f o r  
e x e c u t i o n .  ( R .  1 7 3 4 ) .  



p r e s e n t  i n  a p p e l l a n t ' s  c a s e ,  - s e e  Argument VIII, i n f r a ,  i n c l u d i n g  

t h e  b r e v i t y  ( 1 0  m i n u t e s )  o f  t h e  w h o l e  e p i s o d e ;  t h e  r e f l e x i v e  

n a t u r e  o f  t h e  s h o o t i n g  ( i f  a p p e l l a n t  s h o t  t h e  v i c t i m ) ;  t h e  un- 

s o p h i s t i c a t e d ,  i n d e e d  f a n t a s t i c a l  n a t u r e  o f  t h e  c r i m e  ( h e  t o o k  a  

'bus  t o  r o b  a  b a n k ) ;  a p p e l l a n t ' s  l a c k  o f  a  c r i m i n a l  r e c o r d ;  h i s  

b o r d e r l i n e  i n t e l l i g e n c e ;  h i s  s p o n t a n e o u s  p l e a  " p l e a s e  d o n ' t  d i e " ;  

h i s  t r o u b l e - f r e e  y e a r s  when h e  was c a r e d  f o r  by E r n e s t  Bugg and  

C h a r l e s  S t e v e n s ;  and  h i s  i m p o v e r i s h e d  u p b r i n g i n g  ( t h i r t e e n  c h i l d -  

r e n  l i v e d  i n  t h r e e  bed rooms) .  

T h e  a b s e n c e  o f  t h e  two  m o s t  s e r i o u s  a g g r a v a t i n g  c i r cum-  

s t a n c e s  - -  a  " c o l d  and  c a l c u l a t e d "  o r  " h e i n o u s ,  a t r o c i o u s ,  o r  

c r u e l "  c a p i t a l  h o m i c i d e  --  f u r t h e r  d i s t i n g u i s h e s  a p p e l l a n t ' s  c a s e  

f rom t h e  overwhelming  m a j o r i t y  o f  F l o r i d a  c a s e s  i n  w h i c h  t h e  

s e n t e n c e  o f  d e a t h  h a s  b e e n  imposed.  Over 95% o f  d e a t h - s e n t e n c e d  

d e f e n d a n t s  i n  F l o r i d a  w e r e  f o u n d  t o  h a v e  c o m m i t t e d  h o m i c i d e s  

marked by a t  l e a s t  one  o f  t h e s e  two a g g r a v a t o r s  ( R .  1 7 3 2 ) .  T h e s e  

d a t a  r e f l e c t  t h e  ~ e g i s l a t u r e ' s  i n t e n t  t h a t  t h e  d e a t h  p e n a l t y  i s  

t o  b e  imposed  " f o r  o n l y  t h e  most a g g r a v a t e d ,  t h e  most i n d e f e n -  

s i b l e  o f  crimes." S t a t e  v .  Dixon,  283 So.2d 1, 8  ( F l a .  1 9 7 3 ) .  

I n  compar ing  t h e  c i r c u m s t a n c e s  u n d e r l y i n g  d e a t h  s e n t e n c e s  i n  

o t h e r  c a s e s ,  t h i s  C o u r t  h a s  g i v e n  g r e a t  w e i g h t  t o  e v i d e n c e  t h a t  

e s t a b l i s h e s  m e n t a l  and  e m o t i o n a l  i l l n e s s .  T h u s ,  i n  Huckaby---v .  

S - t a t - e ,  3 4 3  S o . 2 d  2 9  ( F l a .  1 9 7 7 ) ,  t h i s  C o u r t  v a c a t e d  t h e  d e a t h  

s e n t e n c e  a n d  imposed l i f e  impr i sonmen t  even  though  Huckaby had 

r a p e d  and  a s s a u l t e d  h i s  c h i l d r e n  f o r  1 4  y e a r s .  T h i s  C o u r t  r e c o g -  

n i z e d  t h a t  " [ a ] l t h o u g h  t h e  d e f e n s e  was  u n a b l e  t o  p r o v e  l e g a l  

i n s a n i t y ,  i t  amply showed t h a t  ~ u c k a b y ' s  m e n t a l  i l l n e s s  was  a  



m o t i v a t i n g  f a c t o r  i n  t h e  commiss ion  o f  t h e  crimes f o r  wh ich  h e  

was c o n v i c t e d . "  I d .  a t  33. - 
I n  a s i m i l a r  case,  Mines  v-. S - t a t e ,  390  So .2d  3 3 2 ,  334 ( F l a .  

1 9 8 0 ) ,  t h i s  C o u r t  f o u n d  t h e  d e f e n d a n t ' s  c o n d u c t  t o  b e  h e i n o u s ,  

a t r o c i o u s  a n d  c r u e l ,  as i t  had  i n  Huckaby.  However,  t h i s  C o u r t  

was swayed by  t h e  " u n r e f u t e d  m e d i c a l  t e s t i m o n y "  wh ich  e s t a b l i s h e d  

t h a t  Mines  s u f f e r e d  f rom " s c h i z o p h r e n i a ,  p a r a n o i d  t y p e . "  I d .  - a t  

337.  A c c o r d i n g l y ,  t h i s  C o u r t  v a c a t e d  t h e  d e a t h  s e n t e n c e  a n d  

imposed  a l i f e  term. 

I n  J o n e s  Y .  S t a t e ,  3 3 2  S o . 2 d  6 1 5  ( F l a .  1 9 7 6 ) ,  J o n e s  had  

r a p e d  a n d  s t a b b e d  h i s  n e i g h b o r  t o  d e a t h  ( 3 6  wounds ) .  D e s p i t e  

s e v e r a l  s e r i o u s  a g g r a v a t i n g  c i r c u m s t a n c e s  , t h i s  C o u r t  r e v e r s e d  

t h e  d e a t h  s e n t e n c e ,  h o l d i n g  t h a t  " t h e  p r i n c i p l e  d e t e r m i n a t i v e  

f a c t  d i r e c t i n g  t h e  judgment  o f  t h i s  C o u r t  i s  t h a t  t h e  a p p e l l a n t  

h a d  a p a r a n o i d  p s y c h o s i s  which  was u n d e n i e d  a n d  u n r e f u t e d ,  t h e  

d e g r e e  o f  wh ich  n o  o n e  c a n  f u l l y  know." I d .  - a t  619 .  

T h i s  C o u r t  r e e m p h a s i z e d  t h e  i m p o r t a n c e  o f  m e n t a l  i l l n e s s  

e v i d e n c e  i n  H i - l l . e r  v : - - S t a t e ,  3 7 3  So.2d 882 ( F l a .  1 9 7 9 ) ,  when i t  

r e v e r s e d  t h e  d e a t h  p e n a l t y ,  a l t h o u g h  i t  a f f i r m e d  t h r e e  a g g r a v a -  

t o r s ,  i n c l u d i n g  t h a t  t h e  crime was e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  

a n d  c r u e l .  The o n l y  m i t i g a t i n g  c i r c u m s t a n c e  f o u n d  was t h a t  " t h e  

c a p i t a l  f e l o n y  was c o m m i t t e d  w h i l e  t h e  d e f e n d a n t  was u n d e r  t h e  

i n f l u e n c e  o f  e x t r e m e  m e n t a l  o r  e m o t i o n a l  d i s t u r b a n c e .  " l 4  

l4 Acco rd ,  B u r c h - v ; - .  State, 343  So.2d 8 3 1 ,  834  ( F l a .  1 9 7 7 )  
( r e v e r s i n m a t h  s e n t e n c e  b e c a u s e  t h e  e v i d e n c e  " e s t a b l i s h [ e s ]  
t h a t  a t  th; t ime o f  t h e  o f f e n s e s  t h e  d e f e n d a n t  was m e n t a l l y  d i s i  
t u r b e d ,  a n d  h i s  c a p a c i t y  t o  con fo rm h i s  c o n d u c t  t o  t h e  r e q u i r e -  
m e n t s  o f  l a w  w a s  s u b s  t a n t i a l l y  i m p a i r e d " ) ;  Ross-- v . - - . S . t a t e ,  474  
S o . 2 d  1 1 7 0 ,  1 1 7 4  ( F l a .  1 9 8 5 )  ( r e v e r s i n g  d e a t h  s e n t e n c e  when 
m u r d e r  o c c u r r e d  d u r i n g  "an a n g r y  d o m e s t i c  d i s p u t e  i n  wh ich  t h e  

( c o n t i n u e d  ...) 
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More r e c e n t l y ,  i n  F e r r y  v .  S t a t e ,  5 0 7  S o . 2 d  1 3 7 3   l la. 

1 9 8 7 ) ,  t h i s  C o u r t  v a c a t e d  t h e  d e a t h  s e n t e n c e  o f  a  man c o n v i c t e d  

'I o f  b u r n i n g  t o  d e a t h  f i v e  p e o p l e .  F e r r y  was a n  a c u t e ,  c h r o n i c ,  

p a r a n o i d  s c h i z o p h r e n i c . "  - I d .  a t  1 3 7 4 .  S e e  -- a l s o  Edwards  v-. 

S t a t e ,  441  So.2d 84 ( ~ i s ~ .  1 9 8 3 ) ;  S t a t e  v .  K i l l ,  319 S.E. 2d 1 6 3  

(N.C.  1 9 8 4 ) .  

E v e n  w i t h o u t  t h e  u n r e b u t t e d  e v i d e n c e  o f  c h r o n i c  m e n t a l  

i l l n e s s ,  i t  i s  d o u b t f u l  t h a t  t h i s  c a s e  would a p p r o p r i a t e l y  b e  a  

d e a t h  p e n a l t y  c a s e  i n  l i g h t  o f  t h e  c o m p e l l i n g  n o n s t a t u t o r y  m i t i -  

g a t i n g  c i r c u m s t a n c e s .  I n  P r o f f i t t  v .  S t a t e ,  1 2  F.L.W. 373  ( F l a .  

1 9 8 7 ) ,  t h i s  C o u r t  a c c e p t e d  P r o f f i t t ' s  c o n t e n t i o n  t h a t  a  m u r d e r  

commi t t ed  d u r i n g  t h e  commission o f  a  f e l o n y  d i d  n o t  w a r r a n t  t h e  

d e a t h  p e n a l t y  where  t h e r e  was no a b u s e  o r  t o r t u r e  o f  t h e  v i c t i m  

a n d  t h e  d e f e n d a n t  h a d  n o  p a s t  c r i m i n a l  o r  v i o l e n t  h i s t o r y .  

A p p e l l a n t ' s  c r i m e  was c e r t a i n l y  no  worse  t h a n  P r o f f i t t ' s  and  t h e  

m i t i g a t i n g  c i r c u m s t a n c e s  i n  t h e  i n s t a n t  c a s e  a r e  s e v e r a l - f o l d  

more s u b s t a n t i a l  t h a n  t h o s e  i n  P r o f f i t t .  

P r o p o r t i o n a l i t y  r e v i e w  i s  t h e  i n d i s p e n s a b l e  means o f  a s s u r -  

i n g  t h e  e q u a l  a n d  j u s t  a d m i n i s t r a t i o n  o f  t h e  d e a t h  p e n a l t y .  

Dea th  i s  a  d i s p r o p o r t i o n a t e  p e n a l t y  f o r  a p p e l l a n t .  

11. FOUR AGGRAVATING CIRCUMSTANCES FOUND BY THE 
TRIAL COURT LACK A SUFFICIENT FACTUAL FOUNDATION 

A. T h e  F i n d i n g  o f  G r e a t  R i s k  o f  Dea-th t o  Many 
P e r s o n s  IS n o t  S u p p o r t e d  by - t h e  ~ v l d e n c e  

1 4 ( .  . . c o n t i n u e d )  
v i c t i m  r e a l i z e d  t h e  a p p e l l a n t  was h a v i n g  d i f f i c u l t y  c o n t r o l l i n  
h i s  e m o t i o n s  . " ) ;  Thompson v .  S t a t e ,  456 So.2d 444 ( F l a .  19847  
( j e u s t i f y i n g  r e v e r s a l  o r  a  d e a t h  p e n a l t y ,  i n  p a r t ,  on  a p p e l l a n t ' s  
h l s t o r y  o f  m i l d  m e n t a l  r e t a r d a t i o n  a n d  h i s  f a m i l y ' s  h i s t o r y  o f  
m e n t a l  i l l n e s s ) .  



I n  i t s  F i n d i n g s  a n d  S e n t e n c e  ( R .  1 7 2 0 - 2 2 ) ,  t h e  C o u r t  em- 

p h a s i z e d  t h e  marked d i f f e r e n c e  i n  t h e  e v i d e n c e  i t  h e a r d  a t  t h e  

f i r s t  and  s e c o n d  s e n t e n c i n g  h e a r i n g s .  T h i s  was t r u e  n o t  o n l y  o f  

t h e  e x p e r t  t e s t i m o n y ,  b u t  a l s o  o f  t h e  f a c t u a l  t e s t i m o n y .  Thus ,  

i n  c o n s i d e r i n g  w h e t h e r  a d e q u a t e  e v i d e n c e  s u p p o r t s  t h e  a g g r a v a t i n g  

c i r c u m s t a n c e s ,  t h i s  C o u r t  i s  n o t  bound by  i t s  p r i o r  o p i n i o n  i n  

F i t z p a t r i c k  I .  S e e  - K i n g  v .  S t a t e ,  1 2  F.L.W. 502 ( F l a .  1 9 8 7 )  

( f o l l o w i n g  r e s e n t e n c i n g ,  t h i s  C o u r t  makes a f r e s h  d e t e r m i n a t i o n  

on w h e t h e r  e v i d e n c e  e s t a b l i s h e s  a g g r a v a t o r s ) .  

The r e s e n t e n c i n g  C o u r t  f o u n d  t h a t  a p p e l l a n t  h a d  b e e n  c o n -  

v i c t e d  o f  a t t e m p t i n g  t o  k i l l  two men, had  " h e l d  a gun on  two 

o t h e r s  who were p r e s e n t  and  i n  s u b s t a n t i a l  d a n g e r  o f  b e i n g  s h o t , "  

a n d  t h a t  "many more  d e p u t i e s  w e r e  a r r i v i n g  a n d  e x p o s i n g  them- 

s e l v e s  t o  a  g r e a t  r i s k  o f  d e a t h . "  ( R .  1 7 2 0 - 2 2 ) .  T h i s  f i n d i n g  i s  

n o t  s u p p o r t e d ,  beyond a r e a s o n a b l e  d o u b t ,  by  t h e  f a c t s .  

Mr. P a r k s  t e s t i f i e d  t h a t ,  as  soon  as a p p e l l a n t  f i r e d  a t  t h e  

I I v i c t i m ,  h e  i m m e d i a t e l y  s p r a n g  f o r w a r d  a n d  g r a b b e d  h i s  arm, t h e  

one  t h a t  was h o l d i n g  t h e  g u n ,  a n d  w e  s t a r t e d  w r e s t l i n g .  " ( R .  

6 3 2 ) .  Bo th  P a r k s  and  Deputy  Smi th  t e s t i f i e d  t h a t  t h e  o t h e r  two 

p e o p l e  i n  t h e  room l e f t  a f t e r  a s h o t  o r  two  w a s  f i r e d ,  w h i l e  

P a r k s  was w r e s t l i n g  on  t h e  f l o o r  w i t h  a p p e l l a n t .  (R. 632 ;  639 ;  

6 4 9 - 5 0 ) .  ( S e e  a l s o  t e s t i m o n y  o f  Mrs. Spann ,  R .  5 9 5 ) .  P a r k s  added  

t h a t ,  w h i l e  w r e s t l i n g  w i t h  a p p e l l a n t ,  h e  a t t e m p t e d  t o  g e t  a p p e l -  

l a n t  t o  f i r e  t h e  s h o t s  i n  o r d e r  t o  u n l o a d  t h e  gun .  (R.  637 -38 ) .  

Deputy  Smi th  t e s t i f i e d  t h a t  h e  was "on t h e  [ h a l l ]  c a r p e t  f l a t  on  

h i s  s tomach"  ( R .  6 4 9 )  " l a y i n g  o n  t h e  f l o o r "  o u t s i d e  t h e  room 

w h i l e  t h e  w r e s t l i n g  a n d  c o n s e q u e n t i a l  s h o o t i n g  o c c u r r e d .  Smi th  

t e s t i f i e d  t h a t  h e  had  " h i t  t h e  f l o o r "  ( R .  6 4 9 )  b e c a u s e  t h e  f i r s t  
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b u l l e t  (R. 648 ,  656-57)  had come t h r o u g h  t h e  w a l l  n e x t  t o  where  

h e  was s t a n d i n g  i n  t h e  h a l l w a y  o u t s i d e  t h e  room ( R .  648-49) .  It  

i s  u n c o n t r a d i c t e d  t h a t  a p p e l l a n t  was subdued  and  u n d e r  a r r e s t  by  

t h e  time a n y  o t h e r  o f f i c e r s  a r r i v e d  a t  t h e  crime s c e n e .  ( R .  

651 )  . I 5  

A p p e l l a n t  was  c o n v i c t e d  o f  t h e  a t t e m p t e d  murde r s  o f  P a r k s  

a n d  S m i t h .  A s s u m i n g  a r g u e n d o  t h a t  t h e  f a c t s  u n d e r l y i n g  t h e s e  

c o n v i c t i o n s  c a n  b e  "counted"  t o  p r o v e  a g g r a v a t i n g  c i r c u m s t a n c e  

11 ( b ) ,  and t h e n  c o u n t e d  a g a i n "  t o  p r o v e  ( c ) ,  b u t  -- see Argument 111, 

t h e s e  f a c t s  d o  n o t  e s t a b l i s h  t h a t  a p p e l l a n t  "knowingly c r e a t e d  a 

great  r i s k  o f  d e a t h  t o  many persons" .  

11 T h i s  a g g r a v a t i n g  c i r c u m s t a n c e  r e f e r s  t o  more t h a n  a  showing  

o f  some d e g r e e  o f  r i s k  o f  b o d i l y  harm t o  a  few p e r s o n s . "  Kampff 

v .  S t a t e ,  371 So.2d 1 0 0 7 ,  1009-10 ( F l a .  1 9 7 9 ) .  The  L e g i s l a t u r e  

i n t e n d e d  t h a t  "a g r e a t  r i s k  o f  d e a t h  t o  a  s m a l l  number o f  p e o p l e  

would n o t  e s t a b l i s h  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e . "  I d .  - 
I n  J o h n s o n  v .  S t a t e ,  3 9 3  So .2d  1069 ( F l a .  1 9 8 0 ) ,  Johnson  

robbed  a  pharmacy a n d  s h o t  t h e  p h a r m a c i s t  i n  a  gun  b a t t l e ,  w h i l e  

t h r e e  o t h e r  p e o p l e  were  p r e s e n t .  T h i s  C o u r t  r e v e r s e d  t h e  t r i a l  

c o u r t ' s  f i n d i n g  o f  a g r e a t  r i s k  o f  d e a t h ,  s t a t i n g  t h a t  " [ t ] h r e e  

p e o p l e  a r e  n o t  'many p e r s o n s '  a s  w e  h a v e  i n t e r p r e t e d  t h a t  term i n  

t h e  c o n t e x t  o f  s e c t i o n  9 2 1 . 1 4 1 ( 5 ) ( c )  ." - I d .  a t  1073 .  S i m i l a r l y ,  

i n  L u c a s  v .  S t a t e ,  490 So. 2d 9 4 3 ,  946 ( F l a .  1 9 8 6 ) ,  t h e  C o u r t  

h e l d  t h a t  t h e  endangerment  o f  t h r e e  p e r s o n s  d o e s  n o t  s a t i s f y  t h i s  

a g g r a v a t i n g  c i r c u m s t a n c e ,  n o t w i t h s t a n d i n g  a  " r a g i n g  g u n b a t  t l e .  " 

I n  h i s  o p e n i n g ,  t h e  p r o s e c u t o r  conceded  t h a t  Mrs. Spann 
and  E r i c  Shaw were o u t s i d e  t h e  i n n e r  o f f i c e  when "Mr. P a r k s  i s  
s t r u g g l i n g  w i t h  [ a p p e l l a n t ]  and  t h e  gun i s  g o i n g  o f f . "  (R. 5 6 0 ) .  



S e e  a l s o  Mason v .  S t a t e ,  438 So.  2d 374 ( F l a .  1983)  ( 3  p e r s o n s  -- 
11 n o t  many"), Lewis  v .  S t a t e ,  398 So. 2d 432 ( F l a .  1 9 8 1 ) ;  Odom v .  

S t a t e  -9 403 So.  2d 936  la. 1 9 8 1 ) .  T h i s  C o u r t  a l s o  h a s  h e l d  t h a t  

t h i s  c i r c u m s t a n c e  was n o t  e s t a b l i s h e d  when e i g h t  p e r s o n s  i n  one  

h o u s e  were s h o t  i n  s u c c e s s i o n .  Fe rguson  v .  S t a t e ,  417 So .2d  639 

( F l a .  1 9 8 2 ) ;  Whi te  v .  S t a t e ,  403  So.2d 331   l la. 1 9 8 1 ) .  

I n  t h e  i n s t a n t  c a s e ,  t h e  number o f  p e r s o n s  i n  t h e  room when 

t h e  s h o o t i n g  o c c u r r e d  who were  a t  " g r e a t  r i s k  o f  d e a t h "  s i m p l y  

d o e s  n o t  meet t h i s  C o u r t ' s  i n t e r p r e t a t i o n  o f  "many." Whi le  f o u r  

p e r s o n s  f a c e d  v a r i o u s  d e g r e e s  o f  r i s k ,  o n l y  o n e  ( P a r k s )  c a n  b e  

s a i d  t o  have  b e e n  a t  g r e a t  r i s k  o f  d e a t h ,  w i t h  a  s e c o n d  ( S m i t h )  

i n  some r i s k .  T h i s  s i m p l y  d o e s  n o t  meet t h e  "many" s t a n d a r d .  

T h e  f i n d i n g  t h a t  " a r r i v i n g  d e p u t i e s "  we re  a l s o  knowingly  

p l a c e d  a t  g r e a t  r i s k  o f  d e a t h  c a n n o t  b e  s u p p o r t e d  a t  a l l .  I n  

King v .  S t a t e ,  12  F.L.W. 502 ( F l a .  1 9 8 7 ) ,  t h e  d e f e n d a n t  s e t  f i r e  

t o  a  h o u s e .  On h i s  i n i t i a l  a p p e a l ,  t h i s  C o u r t  h e l d  t h a t  h i s  

c o n d u c t  s a t i s f i e d  t h e  " g r e a t  r i s k  o f  d e a t h "  a g g r a v a t o r .  However, 

o n  h i s  a p p e a l  from h i s  r e s e n t e n c i n g ,  t h e  C o u r t  r e c o g n i z e d  t h a t  

t h e  law had  e v o l v e d ,  s t a t i n g :  

Upon r e c o n s i d e r a t i o n  w e  f i n d  t h a t  t h i s  ag-  
g r a v a t i n g  f a c t o r  s h o u l d  b e  i n v a l i d a t e d .  I n  
Kampff G. S t a t e ,  371 So.2d 1 0 0 7 ,  1009  ( F l a .  
1 9 1 9 ) .  we s t a t e d :  " ' G r e a t  r i s k '  means n o t  a  
merep p o s s i b i l i t y ,  b u t  a  l i k e l i h o o d  o r  h i g h  
p r o b a b i l i t y . "  F u r t h e r m o r e ,  w e  have  a l s o  s a i d  
t h a t  "a p e r s o n  may n o t  b e  condemned f o r  what  
m i  h t  h a v e  o c c u r r e d . "  Whi te  v .  S t a t e ,  403  

331 ,  337 ( F l a .  1 9 8 1 ) .  

S l i p  Op in ion  a t  9-10 ( e m p h a s i s  a d d e d ) ;  s e e  a l s o  w h i t e  v .  S t a t e ,  -- 
403 So.2d 3 3 1  ( ~ l a .  1 9 8 1 ) ;  Lusk v .  S t a t e ,  446 So. 2d 1038  ( ~ l a .  

1 9 8 4 ) .  



I n  t h e  i n s t a n t  c a s e ,  t h e  c a p i t a l  c r i m e  may n o t  b e  a g g r a v a t e d  

b a s e d  upon s p e c u l a t i o n  a b o u t  what  d a n g e r  a r r i v i n g  d e p u t i e s  migh t  

have  f a c e d  i f  a p p e l l a n t  had n o t  been  apprehended  by t h e  t i m e  t h e y  

a r r i v e d .  ( R .  754 ,  757) .16  

B.  P e c u n i a r y  Gain P u r p o s e  

I n  f i n d i n g  c i r c u m s t a n c e  ( f ) ,  t h e  r e s e n t e n c i n g  C o u r t  found  

t h a t  a p p e l l a n t  had 

p l a n n e d  a  bank  r o b b e r y  which i n v o l v e d  t a k i n g  
a  h o s t a g e  a s  a  s h i e l d  t o  f a c i l i t a t e  t h e  
r o b b e r y .  . . . He n e v e r  g o t  t o  t h e  bank ,  b u t  
t h e  e n t i r e  i n c i d e n t  was m o t i v a t e d  by a  d e s i r e  
f o r  p e c u n i a r y  g a i n ,  a n d  t h e  c a p i t a l  f e l o n y  
was commit ted  i n  t h e  a t t e m p t e d  r o b b e r y .  Ill7 

( R .  1 2 2 1 - 2 2 ) .  T h i s  a g g r a v a t i n g  c i r c u m s t a n c e  f o c u s e s  o n  t h e  

p u r p o s e  b e h i n d  t h e  c a p i t a l  f e l o n y  i t s e l f ,  n o t  t h e  p u r p o s e  b e h i n d  

t h e  e n t i r e  c r i m i n a l  e p i s o d e .  Thus ,  i n  Peek  v .  S t a t e ,  395 So. 2d 

492 ,  499 ( F l a .  1 9 8 1 ) ,  t h e  d e f e n d a n t  h a d  " r a n s a c k e d  t h e  p u r s e  

b e l o n g i n g  t o  t h e  v i c t i m  and  made o f f  w i t h  h e r  a u t o m o b i l e . "  How- 

e v e r ,  t h e  " p e c u n i a r y  g a i n "  a g g r a v a t o r  was r e v e r s e d  b e c a u s e  " [ t l h e  

r e c o r d  d o e s  n o t  s u p p o r t  t h e  c o n c l u s i o n  t h a t  [ t h e  v i c t i m ]  was 

m u r d e r e d  t o  f a c i l i t a t e  t h e  t h e f t .   he he e v i d e n c e  l i n k i n g .  . t h e  

l6 The many f a c t s  and  o p i n i o n s  t h a t  i n d i c a t e  a p p e l l a n t  was 
m e n t a l l y  d i s o r d e r e d  a t  t h e  time o f  t h e  crime a l s o  undermine t h e  
c o n c l u s i o n  t h a t  he  "knowingly" c a u s e d  t h e  " g r e a t  r i s k "  r e q u i r e d  
by S e c t i o n  ( f ) ,  e s p e c i a l l y  when M r .  P a r k s  t e s t i f i e d  t h a t  h e  was 
f o r c i n g  a p p e l l a n t  t o  d i s c h a r g e  h i s  gun .  ( R .  637-38) .  

l7  The r e s e n t e n c i n g  C o u r t  I s  i n t e r p r e t a t i o n  of  t h i s  c i r cum-  
s t a n c e  i s  t o o  b r o a d  t o  p a s s  c o n s t i t u t i o n a l  m u s t e r  a s  a  "genu ine  
n a r r o w e r .  I t  I I T h e  " p e c u n i a r y  g a i n "  a g g r a v a t i n g  c i r c u m s t a n c e  was 
n o t  d e s i g n e d  f o r  a p p l i c a t i o n  t o  t h e  armed r o b b e r y  c a p i t a l  murder .  
R a t h e r ,  t h i s  l a n g u a g e  c o n t e m p l a t e s  t h e  h i r e d  k i l l i n g  o r ,  a s  i t  i s  
s o m e t i m e s  c a l l e d ,  t h e  c o n t r a c t  m u r d e r . "  Wi3ey - v ; 5-ta- te  , 484 
So.2d 339 ,  358 ( ~ i s s .  1986)  ( R o b e r t s o n ,  J . ,  c o n c u r r i n g  o p i n i o n ) .  



m u r d e r  t o  a  m o t i v e  f o r  p e c u n i a r y  g a i n  i s  i n s u f f i c i e n t  t o  e s -  

t a b l i s h  t h i s  a g g r a v a t i n g  f a c t o r . "  - I d .  ( emphas i s  s u p p l i e d ) .  

A s  i n  Peek ,  t h e r e  i s  no e v i d e n c e  t o  s u g g e s t ,  and t h e  S t a t e  - 
d i d  n o t  c o n t e n d ,  t h a t  a p p e l l a n t  s h o t  t h e  v i c t i m  " t o  f a c i l i t a t e  

t h e  robbe ry"  o r  t h a t  t h e r e  was a n  " a t t e m p t e d  robbery" .  I n d e e d ,  

a p p e l l a n t  abandoned w i t h i n  two m i n u t e s  wha teve r  p e c u n i a r y  p u r p o s e  

h e  may have  i n i t i a l l y  had ;  h e  r e f u s e d  o f f e r s  f rom P a r k s  and  Shaw 

t o  t a k e  t h e i r  c a r s  o r  b e  d r i v e n  by them t o  t h e  bank ,  a s  w e l l  a s  

P a r k s '  o f f e r s  o f  money and t o  a c t  a s  a  s h i e l d .  I n s t e a d ,  a p p e l -  

l a n t  c o n f i n e d  h i m s e l f  i n  a  room w i t h i n  a n  o f f i c e  o v e r  500-900 

f e e t  f r o m  t h e  b a n k ,  and w a i t e d  f o r  t h e  p o l i c e  t o  a r r i v e .  - Cf. 

r i ikena.s . -v- : -State ,  367 So. 2d 606 ( F l a .  1 9 7 8 ) .  

C .  P r e v e n t i n g  a -Eawfu%. Arrest 

The r e s e n t e n c i n g  C o u r t  found  t h a t  a p p e l l a n t  s h o t  and  k i l l e d  

'I Deputy H e i s t  f o r  t h e  p u r p o s e  o f  a v o i d i n g  o r  p r e v e n t i n g  a  l a w f u l  

'I a r r e s t . "  ( R .  1 7 2 1 ) .  To s u p p o r t  t h i s  " p u r p o s e ,  a p p e l l a n t  must 

h a v e  i n t e n d e d  t o  a v o i d  a r r e s t  and  known t h a t  t h e  v i c t i m  was a  

p o l i c e  o f f i c e r .  The f a c t s  i n  t h e  i n s t a n t  c a s e  d e m o n s t r a t e  t h a t  

a p p e l l a n t  l a c k e d  b o t h  t h e  r e q u i s i t e  i n t e n t  and  a w a r e n e s s .  

F i r s t ,  i f  a p p e l l a n t  i n t e n d e d  t o  a v o i d  a r r e s t  he  would have  

l e f t  t h e  r e a l t y  o f f i c e  when he  had many u n o b s t r u c t e d  o p p o r t u n i -  

t i e s  t o  do s o .  Second,  a p p e l l a n t  was n o t  aware  t h a t  two o f f i c e r s  

were p r e s e n t  b e f o r e  t h e  s h o o t i n g . 1 8  I n d e e d ,  w i t n e s s e s  q u e s t i o n e d  

a p p e l l a n t ' s  c a p a c i t y  t o  s e e  p e o p l e  a r o u n d  h im o r  h e a r  n o i s e s .  

1 8  Whi le  some w i t n e s s e s  t e s t i f i e d  t h a t  t h e y  h e a r d  a  d e p u t y  
i d e n t i f y  h i m s e l f  one  o r  more t i m e s  t h r o u g h  t h e  i n n e r  o f f i c e  d o o r ,  
M r .  P a r k s ,  who was s i t t i n g  c l o s e s t  t o  t h e  d o o r ,  d i d  n o t  ( R .  631- 
3 2 ,  6 3 6 ) .  
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( R .  5 9 0 ,  6 0 6 - 0 8 ,  6 1 9 ,  6 3 1 ) .  H e  d i d  n o t  see t h e  v i c t i m  u n t i l  

a f t e r  h e  r e f l e x i v e l y  f i r e d  a  s h o t  ( R .  6 0 2 ,  6 3 1 ) .  

D. P r e v i o u s  Convict - ion-  o f  a- V i o l e n t  F e l o n y  

The s e n t e n c i n g  C o u r t  f o u n d  a g g r a v a t i n g  c i r c u m s t a n c e  ( b )  by 

v i r t u e  o f  a p p e l l a n t ' s  con t emporaneous  c o n v i c t i o n s  f o r  a t t e m p t e d  

m u r d e r  a n d  k i d n a p p i n g . 1 9  I n  Wasko v.- State, 505  So.  2d 1 3 1 4 ,  

1317-18  ( F l a .  1 9 8 7 ) ,  t h e  d e f e n d a n t ,  l i k e  a p p e l l a n t ,  h a d  n e v e r  

b e e n  c o n v i c t e d  o f  a  v i o l e n t  crime p r i o r  t o  t h e  c a p i t a l  f e l o n y .  

Con temporaneous ly  w i t h  h i s  f i r s t  d e g r e e  murder  c o n v i c t i o n ,  Wasko 

was f o u n d  g u i l t y  o f  b u r g l a r y  w i t h  a  f i r e a r m  a n d  a t t e m p t e d  s e x u a l  

b a t t e r y ,  b o t h  a r i s i n g  o u t  o f  t h e  murder  o f  a t e e n a g e  g i r l .  T h i s  

C o u r t  r e c o g n i z e d  t h a t  con t emporaneous  c o n v i c t i o n s  m a y  s a t i s f y  ag -  

g r a v a t i n g  c i r c u m s t a n c e  ( b ) ,  b u t  t h a t  t h i s  r u l e  d i d  n o t  a p p l y  t o  

Wasko b e c a u s e  t h e  v i c t i m  o f  t h e  murder  and  con t emporaneous  crimes 

was t h e  same p e r s o n .  

T h e r e  i s  no  r e l e v a n t  d i s t i n c t i o n  be tween  ~ a s k o ' s  a t t e m p t e d  

s e x u a l  b a t t e r y  c o n v i c t i o n  and  a p p e l l a n t ' s  con t emporaneous  c o n v i c -  

t i o n s  o f  a t t e m p t e d  murder  and  k i d n a p p i n g .  I n  n e i t h e r  c a s e  d o  t h e  

f a c t o r s  d e m o n s t r a t e  a  " p r o p e n s i t y  t o  commi t  v i o l e n t  cr imes." 

R u f f i n . . v . - - . S . t - a t e ,  397 So .2d  277  la. 1 9 8 1 ) .  R a t h e r ,  l i k e  Wasko -9 

a p p e l l a n t  was i n v o l v e d  i n  one  s h o r t  c r i m i n a l  e p i s o d e  i n  w h i c h  

s e v e r a l  crimes were p r o v e n .  20  

1 9  T h e  f i n d i n g  o f  a g g r a v a t i n g  c i r c u m s t a n c e  ( b )  b a s e d  on 
con t emporaneous  c o n v i c t i o n s  v i o l a t e s  t h e  c o n s t i t u t i o n a l  r e q u i r e -  
ment t h a t  a g g r a v a t i n g  c i r c u m s t a n c e s  " g e n u i n e l y  nar row"  t h e  c l a s s  
o f  c r i m i n a l s  e l i g i b l e  f o r  t h e  d e a t h  p e n a l t y .  S e e  C o l - l i n s - - v  - 
L o c k h a r t ,  754 F.2d 258  ( 8 t h  C i r .  1 9 8 5 ) .  T h i s  i s  a n  i n d e p e n d e n t ,  
c o n s t i t u t i o n a l  b a s i s  f o r  r e v e r s a l  i n  t h e  i n s t a n t  c a s e .  

2 0  ~ p p e l l a n t ' s  case,  l i k e  ~ a s k o ' s ,  i s  d i s t i n g u i s h a b l e  f rom 
J o h n s o n  - v .  S t a t e ,  438 So. 2d 774 ( F l a .  1983 )  a n d  King v-. -St-ate, 

(continued ...) 



111. SEVERAL AGGRAVATING CIRCUMSTANCES WERE BASED 
ON THE SAME ASPECT OF THE CRIME 

T h i s  C o u r t  r e p e a t e d l y  h a s  h e l d  t h a t  i t  i s  r e v e r s i b l e  e r r o r  

t o  b a s e  two o r  more s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s  on  t h e  

'I same a s p e c t  o f  t h e  d e f e n d a n t ' s  c r i m e .  1' Provence  v .  S t a t e ,  337 

So.2d 783 ,  786  l la. 1 9 7 6 ) .  Accord,  Maggard -v-. - S - t a t e ,  399 So. 2d 

1981)  ( " [ s l e p a r a t e  c o n s i d e r a t i o n  o f  f a c t o r s  t h a t  a r e  e s s e n t i a l l y  

b a s e d  o n  t h e  s ame  a s p e c t  o f  t h e  c r i m e s  i s  e r r o r . " ) ;  M-ills. v-. 

S t a t e ,  4 7 6  S o . 2 d  1 7 2   l la. 1 9 8 5 ) . 2 1  I n  t h e  i n s t a n t  c a s e ,  t h e  

s e n t e n c i n g  Cour t  found  f i v e  a g g r a v a t i n g  c i r c u m s t a n c e s .  S e v e r a l  

of them were b a s e d  on t h e  same a s p e c t  o f  t h e  c r i m e  i n  c o n t r a v e n -  

t i o n  o f  t h e  P rovence  p r i n c i p l e .  

A.  Aggrava t ing -  - € i . r e u m s - t a n e e s -  (b) ( "V-iol-ent..-Felony")-, 
-c. .. - Grea.t. R - i s  - . o  . Beat . -  . -  .. . ~. ~ 

2 0 ( .  . . c o n t i n u e d )  
390 So. 2d 315   l la. 1 9 8 0 ) .  Those c a s e s  i n v o l v e  s e p a r a t e  crim- 
i n a l  i n c i d e n t s  c o m b i n e d  i n  a  s i n g l e  t r i a l ;  Johnson  ( a t t e m p t e d  
murder o f  d e p u t y  w h i l e  f l e e i n g  f rom s c e n e  o f  r o b b e r y / m u r d e r ) ;  

( a t t e m  t e d  m u r d e r  d u r i n g  e s c a p e  s e v e r a l  h o u r s  a f t e r  r o b -  
% / m u r d e r y .  S e e  a l s o  R u f f i n  v .  S t a t e ,  397 So. 2d 277 ( F l a .  
1981)  ( k i l l i n g  o f e p - s e v e r a l  h o u r s  a i t e r  k i l l i n g  o f  v i c t i m ) .  
Those c a s e s  g e n u i n e l y  i n v o l v e  f a c t s  i n d i c a t i n g  t h e  d e f e n d a n t  had 
a  p r o p e n s i t y  t o  commit v i o l e n t  crimes. But see Lucas  v .  S t a t e ,  -- 
376 So. 2d 1149 ( ~ l a .  1 9 7 9 ) .  

21 T h e  ~ r o h i b i t i o n  o f  d o u b l i n g  h a s  a  c o n s t i t u t i o n a l .  a s  
w e l l  a s  s t a t e  Llaw b a s i s .  The c o n s t i t ~ ~ i o n a l l ~  n e c e s s a r y  f u n c k i o n  
t h a t  s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s  p e r f o r m  i s  t o  "cir-  
c u m s c r i b e  t h e  c l a s s  o f  p e r s o n s  e l i g i b l e  f o r  t h e  d e a t h  p e n a l t y . "  
Z a n t  v .  S t e p h e n s ,  4 6 2  U.S. 8 6 2 ,  878 ( 1 9 8 3 ) .  ~ g g r a v a t i n g  c i r -  
cums tances  "must g e n u i n e l y  narrow" t h i s  c l a s s .  I d .  a t  877 .  See  
Gregg v: Georg5a;  428 U.S. 1 5 3 ,  188  ( 1 9 7 6 ) ;  P r o s t t  v .  F h r i d a ;  

28 U.S. 242 ( 1 9 7 6 ) ;  C o l l i n s  v-. L o c k h a r t ,  754 PV.2d 2b8 ,  264 ( 8 t h  
C i r .  1 9 8 5 )  ( t h e  d o u b l i n g  o f  a g g r a v a t o r s  v i o l a t e s  t h e  E i g h t h  
Amendment b e c a u s e  "an  a k g r a v a t i n g  c i r c u m s t a n c e  w h i c h  m e r e l y  
r e p e a t s  a n  e l e m e n t  o f  t he - -unde r ly ing  crime c a n n o t  p e r f o r m  t h i s  
n a r r o w i n g  f u n c t i o n . " )  



~ e l o n y " ) ,  and ( f )  ( " ~ e e u n i a r y  ~ a i n " )  A l l  Were 
Based on t h e  Kidnapping  Aspec t  ok t h e  Case 

A p p e l l a n t  was found  g u i l t y  o f  k i d n a p p i n g  "under  t h a t  p o r t i o n  

o f  t h e  s t a t u t e  t h a t  d e f i n e s  k i d n a p p i n g  a s  t h e  u n l a w f u l  c o n f i n i n g  

o f  a n o t h e r  p e r s o n  a g a i n s t  h i s  w i l l  w i t h  t h e  i n t e n t  of  h o l d i n g  him 

a s  a  s h i e l d  o r  h o s t a g e . "  F i t z p a t r i c k  -1, a t  1076.  Two e s s e n t i a l  

e l e m e n t s  of  a p p e l l a n t ' s  k i d n a p p i n g  c o n v i c t i o n s  were :  1 )  t h e  u s e  

of f o r c e ;  and  2 )  t h e  s p e c i f i c  i n t e n t  t o  h o l d  a n o t h e r  a s  a  " s h i e l d  

I 1  o r  h o s t a g e .  T h i s  r e q u i r e d  s p e c i f i c  i n t e n t  i s  a  s p e c i f i c  p u r p o s e  

o t h e r  t h a n  t h e  i n t e n t  t o  d o  t h e  a c t  o f  c o n f i n i n g  a n o t h e r  i t s e l f .  

S k i n n e r  v ;  S t a t e ,  468 So.2d 271  l la. 2nd DCA 1 9 8 5 ) .  

H a v i n g  u s e d  t h e  k i d n a p p i n g s  t o  e s t a b l i s h  t h e  u n d e r l y i n g  

c a p i t a l  f e l o n y ,  t h e  s e n t e n c i n g  C o u r t  t h e n  used  t h i s  a s p e c t  o f  t h e  

c a s e  t o  e s t a b l i s h ,  i n  whole o r  s i g n i f i c a n t  p a r t ,  f o u r  - a g g r a v a t i n g  

c i r c u m s t a n c e s :  ( b )  ( a n o t h e r  v i o l e n t  f e l o n y )  ( " t h e  d e f e n d a n t  

[ w a s ]  a d j u d g e d  g u i l t y  o f  two c o u n t s  of  a t t e m p t e d  f i r s t  d e g r e e  

m u r d e r  a n d  t h r e e  c o u n t s  - o f  k - i -dnapp img") ;  ( c )  ( g r e a t  r i s k  o f  

d e a t h )  ( t h e  t h r e e  p e r s o n s  were i n  t h e  s m a l l  room where t h e  s h o o t -  

i n g  o c c u r r e d  b e c a u s e  t h e y  had been  k idnapped)  ; ( d )  ( enumera ted  

f e l o n y )  ( " D e f e n d a n t  was found  g u i l t y  o f  commi t t ing  t h e  c a p i t a l  

f e l o n y  w h i l e  h e  was engaged i n  t h e  cornmiss-ion o f  k idnapp ing1 ' ) ;  - -  - -  - 
and ( f )  ( p e c u n i a r y  g a i n ) .   o or s e v e r a l  months,  d e f e n d a n t  p l anned  

a  b a n k  r o b b e r y  w-h-i.eh i n v o l v e d  t a k i n g  a  hoseage  a-s a  s h i e l d  to - - - - 
f a c i l i t a t e  - t h e  r o b b e r y .  De-fendan-t  a s  f a r  a s  t h e  h o s t a g e  - - - -  
s t a g e  when h e  was i n t e r r u p t e d  by t h e  law o f f i c e r s " ) .  ( R .  1720-  

22)  ( emphas i s  a d d e d ) .  

Thus ,  t h e  u n d e r l y i n g  c a p i t a l  f e l o n y ,  which i t s e l f  was b a s e d  

on k i d n a p p i n g ,  p r e l i m i n a r i l y  was "doubled" ( i n d e e d  " t r i p l e d " )  t o  



e s t a b l i s h  b o t h  a g g r a v a t i n g  c i r c u m s t a n c e s  ( d )  ( enumera ted  f e l o n y )  

a n d  ( b )  ( v i o l e n t  f e l o n y ) .  T h i s  v i o l a t e s  G r i f f i n  v .  S t a t e ,  474 

So.2d 777,  781  l la. 1985)  ("murder d u r i n g  commission o f  a  rob -  

b e r y  c a n n o t  a l s o  b e  doub led  t o  s u p p o r t  . . . a g g r a v a t i n g  c i r -  

c u m s t a n c e  [ d l " )  ; C.o.11Pn.s -.v..- -Lock.h-ar t ,  754 F .  2d 258 ( 8 t h  C i r .  

T h e  k i d n a p p i n g  a s p e c t  was t h e n  used  a  f o u r t h  t i m e  t o  e s -  - 
t a b l i s h  a g g r a v a t i n g  c i r c u m s t a n c e  ( f )  ( " p e c u n i a r y  g a i n " ) .  The 

s i n g l e  mot ive  f o r  t a k i n g  t h e  h o s t a g e s  was p e c u n i a r y  g a i n ;  t o  r o b  

a  bank .  T h e r e  was no a c t  o t h e r  t h a n  t h e  k i d n a p p i n g s  t h a t  had a  ------- - - -  
p e c u n i a r y  p u r p o s e  .22 I n d e e d ,  an  e s s e n t i a l  e l emen t  o f  a p p e l l a n t ' s  

k i d n a p p i n g  c o n v i c t i o n s  was a  p e c u n i a r y  m o t i v e :  t h e  s p e c i f i c  

i n t e n t  t o  t a k e  a  s h i e l d .  See  ~ i ' l l s  v .  S t a t e ,  476 So.  2d 172  - 
 l la. 1 9 8 5 ) ;  Trawick  v .  S t a t e ,  473  So. 2d 1235 ( F l a .  1 9 8 5 ) ;  O a t s  

v .  S t a t e ,  446  S o . 2 d  9 0 ,  9 5   l la. 1 9 8 4 )  ( " [ t l h e s e  two c i r cum-  

s t a n c e s  [ d  and £1 must be  c o n s i d e r e d  c u m u l a t i v e  and  may n o t  b e  

c o n s i d e r e d  i n d i v i d u a l l y  when t h e  o n l y  e v i d e n c e  t h a t  t h e  c r i m e  was 

commit ted  f o r  p e c u n i a r y  g a i n  was t h e  same e v i d e n c e  of  t h e  r o b b e r y  

u n d e r l y i n g  t h e  c a p i t a l  c r ime . " )  

F i n a l l y ,  t h e  k i d n a p p i n g  a s p e c t  was used  a  - f i f t h  -9 t i m e  a t  

l e a s t  i n  p a r t ,  t o  s u p p o r t  a g g r a v a t i n g  c i r c u m s t a n c e ,  ( c )  ( " g r e a t  

r i s k  o f  d e a t h " ) .  S p e c i f i c a l l y ,  two s u b a s p e c t s  o f  t h e  k idnap-  

p i n g s ,  which a r e  e s s e n t i a l  e l e m e n t s  of  t h e  crime, were used :  1 )  

" f o r c i b l y "  c o n f i n i n g  a n o t h e r  p e r s o n ,  2 )  " a g a i n s t  h i s  w i l l . "  

22 D e s p i t e  t h e  s e n t e n c i n g  c o u r t ' s  s t a t e m e n t  t h a t  t h e r e  was 
a n  " a t t e m p t e d  r o b b e r y ,  I '  ( R .  1 7 2 1 ) ,  a p p e l l a n t  was n e v e r  i n d i c t e d  
f o r  a t t e m p t e d  r o b b e r y  and c o u l d  n o t  have  been b e c a u s e ,  a s  t h e  
Cour t  c o r r e c t l y  f o u n d ,  a p p e l l a n t  n e v e r  g o t  beyond " t h e  h o s t a g e  
s t a g e , "  (R 1 7 2 1 ) ,  o r  n e a r  t h e  bank. I d .  - 



Admittedly, the attempted murders also were essential components 

of this aggravator. However, the attempted murders, themselves, 

were doubled to establish aggravator (b) ("violent felony"), and 

if neither the attempted murder aspect nor kidnapping aspect can 

be used without doubling to establish aggravator (c), as appel- 

lant contends, the remaining undoubled acts cannot establish that 

aggravator. 

B. Aggravating Circumstances (b)  nother her Violent 
Felonv") and (c) ("Great Risk of Death") Were Based on , , . ,  . 
the Same Aspect ot the Case 

These two aggravating circumstances clearly are based on the 

same aspect of the case. ~ppellant's convictions on two counts 

of attempted murder, which satisfied the "another violent felony" 

aggravating circumstance (b), are based on the fact that appel- 

lant shot, or shot at, both Mr. Parks and Deputy Smith. These 

same facts are the predicates for the sentencing court's finding -- 
that Parks and Smith were placed in "great risk of death". With- 

out the shots fired at Parks and Smith, aggravator (c) could not 

have been found. Thus, impermissible doubling occurred when the 

resentencing Court found that the shots fired at Parks and Smith 

satisfied both aggravators (b) and (c). 

C. The Doubling Was Prejudicial, Requiring the 
Imposition of a Liie Sentence, or at the 
Least. a New Sentencing Hearing Before a Jurv 

When the five aggravating circumstances are merged, as they 

should be, it becomes clear that the weight a single juror, the 

difference between a life and death recommendation in this case, 

reasonably may have attached to them is significantly diminished. 

In light of the other extraordinary circumstances in this case, 



see - Argument I, supra, the appropriate remedy for the improper 
-. 

doubling should be imposition of a life sentence by this Court. 

Alternatively, because the doubling must be deemed to have 

affected the one vote jury recommendation, a new sentencing 

hearing is required. Appellant objected, on "doubling" grounds, 

to allowing the jury to consider all five aggravating circum- 

stances. (R. 1076). It is inherently prejudicial to allow the 

jury to consider a larger number of aggravating circumstances 

than is proper. 23 See - State v. Quesinberry, 354 S.E.2d 446, 453 

(N.C. 1987) ("[1]t is neither appropriate nor equitable to submit 

[ to a jury] a s tatutorily-enumerated aggravating factor that 

overlaps with another .Iv) 

I V .  THE STATE INTENTIONALLY PLACED BEFORE THE JURY 
APPELLANT'S JUVENILE HISTORY EVEN THOUGH THIS COURT 

REVERSED THE PREVIOUS SENTENCE BECAUSE THIS SAME EVIDENCE WAS 
IMPROPERLY ADMITTED 

In direct defiance of this court's holding in Fitzpatrick 

11, the prosecutor placed before the resentencing jury the same - 
evidence of appellant's juvenile history this Court held was er- 

roneously admitted at the first sentencing hearing, even though 

appellant again waived reliance on the "no criminal activity" 

mitigator. (R. 1265, 1389, 692-694). The prosecutor's alleged 

basis for doing so was pure pretext;24 his real basis, emphasized 

23 "True, the balancing process is not to be performed 
mathematically. . . . Still no one doubts that the side with the 
largest number of 'circumstances' has a practical advantage 
before the sentencing jury." Wiley v. State, 484 So.2d 339, 357 
(~iss. 1986) (Robertson, J., concurring opcnion.) 

24 As is set out more fully herein, the prosecutor alleg- 
edly sought to use this evidence to cross-examine the experts. 
However, if this Court had thought that the juvenile history was 
admissible to cross-examine mental health experts, the use of the 

(continued ...) 



b y  h i s  i n t e n t i o n a l  m i s c h a r a c t e r i z a t i o n s  o f  t h e  e v i d e n c e ,  see - 
be low,  was t o  i n f l a m e  t h e  j u r y .  

The S t a t e  began  i t s  c r o s s - e x a m i n a t i o n  o f  a p p e l l a n t ' s  f i r s t  

w i t n e s s  by a s s e r t i n g  t h a t  a p p e l l a n t  had  a  " c r i m i n a l  h i s t o r y "  ( R .  

694)  a n d  " p r e v i o u s  c r i m i n a l  r e c o r d "  ( ~ . 7 0 3 ) .  I n  f a c t ,  a p p e l l a n t  

h a s  n o  a d u l t  c r i m i n a l  r e c o r d  ( e i t h e r  a r r e s t s  o r  c o n v i ~ t i o n s ) . ~ 5  

2 4 ( .  . . c o n t i n u e d )  
j u v e n l l e  h i s t o r y  by t h e  S t a t e  d u r i n g  t h e  f i r s t  s e n t e n c i n g  h e a r i n g  
s u r e l y  would h a v e  been  h a r m l e s s  e r r o r  s i n c e ,  a s  t h i s  C o u r t  knew, 
a p p e l l a n t  c a l l e d  s e v e r a l  m e n t a l  h e a l t h  e x p e r t s  who were f u l l y  
aware of a p p e l l a n t ' s  j u v e n i l e  h i s t o r y  a t  t h e  f i r s t  s e n t e n c i n g  h e a r i n g .  

2 5  The r e c o r d  c o n t a i n s  t h e  f o l l o w i n g  d e s c r i p t i o n  o f  Appel-  
l a n t ' s  j u v e n i l e  h i s t o r y :  

D e f e n d a n t ' s  c o n t a c t s  w i t h  t h e  F l o r i d a  j u v e n i l e  j u s t i c e  
s y s t e m  o c c u r r e d  a b o u t  s i x  y e a r s  p r i o r  t o  h i s  t r i a l ,  
a l m o s t  1 3  y e a r s  ago .  A j u v e n i l e  p e t i t i o n  c h a r g i n g  him 
w i t h  d e l i n q u e n c y  f o r  a t t e m p t e d  armed r o b b e r y  r e f e r r e d  
t o  c o n d u c t  o c c u r r i n g  on August  11, 1973 .  T h e r e  was no  
a d j u d i c a t i o n  o f ,  o r  d i s p o s i t i o n  on  t h e  a t t e m p t  c h a r g e .  . . . Defendan t  was . . . w i t h o u t  f o r m a l  a d j u d i c a t i o n ,  
r e m i t t e d  t o  t h e  s u p e r v i s i o n  o f  t h e  D i v i s i o n  o f  Y o u t h  
S e r v i c e s  a s  a  r e s u l t  o f  t h e  c o n s e n s u a l  e n t r y  o f  a  
" ~ r e a t m e n t  and  Conduct  P l a n . "  T h i s  p l a n  p r o v i d e d  f o r  a  
s t a y  o f  a n  i n d e f i n i t e  a d j u d i c a t o r y  h e a r i n g ,  and  s t a t e d  
e x p r e s s l y :  

T h a t  t h e  s u b m i s s i o n  o f  - t h - i s  D- l an  - and  i t s  
a c c e p t a n c e  b y  t h e  C o u r t  i s  n o t  an  a d m i s s i o n  
o f  g u i l t .  ( e m p h a s i s  a d d e d ) .  Appendix 1. 

I n  f a c t ,  t h i s  c a s e  was n e v e r  a d j u d i c a t e d .  

T h e  a d j u d i c a t e d  d e l i n q u e n c i e s  a l l  r e s u l t e d  f rom one  
b i z a r r e  i n c i d e n t  t h a t  o c c u r r e d  on November  1 5 ,  1 9 7 4 .  
The j u v e n i l e  p e t i t i o n  r e l e v a n t  t o  t h i s  i n c i d e n t  c h a r g e d  
Defendan t  w i t h  d e l i n q u e n c y  f o r  a g g r a v a t e d  a s s a u  1 t a n d  
p o s s e s s i o n  o f  a '  homemade bomb. He " a d m i t t e d "  some o f  
t h e s e  c h a r g e s ,  was a d j u d i c a t e d  d e l i n q u e n t  on them a n d  
was commi t t ed  t o  t h e  j u r i s d i c t i o n  o f  t h e  S t a t e  D e p a r t -  
ment o f  H e a l t h  and  R e h a b i l i t a t i v e  S e r v i c e s  f o r  p l a c e -  
ment i n  a  j u v e n i l e  f a c i l i t y .  

-1. -1- .L 
4. 4. ,. 

( c o n t i n u e d . .  . )  



T h e r e a f t e r ,  t h e  S t a t e  c o n t i n u o u s l y  a t t e m p t e d  t o  r e i n t r o d u c e  t h i s  

c o n s i s t e n t l y  m i s c h a r a c t e r i z e d  e v i d e n c e  t h r o u g h  a p p e l l a n t ' s  e x p e r t  

a n d  l a y  w i t n e s s e s  ( e . . g .  R .  874 ,  917 (Dr .  D o r s e y ) ;  925 ( ~ r n e s t  

T h e  i n i t i a l  " D e t e n t i o n  O r d e r "  o f  t h e  j u v e n i l e  c o u r t  
r e c i t e d  t h a t  " t h i s  c h i l d  a p p e a r s  t o  b e  e x t r e m e l y  emo- 
t i o n a l l y  u p s e t  a n d  u n s t a b l e , "  a n d  r e f e r r e d  h im f o r  
e v a l u a t i o n .  A s u b s e q u e n t  p s y c h o l o g i c a l  e v a l u a t i o n  was 
c o n d u c t e d  b y  D r .  Lawrence G i l g u n ,  a  c l i n i c a l  psycho-  
l o g i s t .  D r .  G i l g u n  d e s c r i b e d  D e f e n d a n t ' s  m e n t a l l y  
d i s o r d e r e d  b e h a v i o r  [ a s  f o l l o w s ] :  

H e  . . . p l a n n e d  t o  h o l d  t h e  p r i n c i p a l  a n d  
s e v e r a l  o t h e r  s c h o o l  o f f i c i a l s  a s  h o s t a g e s  
u n t i l  " t h e  p o l i c e  o r  someone would b r i n g  me a  
m i l l i o n  d o l l a r s  s o  t h a t  I c o u l d  g i v e  t h e  
money t o  t h e  poo r . "  E r n e s t  r e p o r t e d  t o  me 
t h a t  h e  h a d  b e e n  w o r k i n g  o n  t h i s  p l a n  f o r  
months and  t h a t  t h e  i n i t i a l  i m p e t u s  f o r  h i s  
p l a n  o c c u r r e d  when h e  was w a t c h i n g  a  news 
program where  h e  saw many s t a r v i n g  c h i l d r e n .  
From h i s  r e p o r t ,  i t  a p p e a r s  t h a t  t h e  c h i l d r e n  
were  t h e  s u b j e c t  o f  a  documen ta ry  o n  Bangla-  
d e s h  a n d  a l s o  p o s s i b l y  c h i l d r e n  o f  some 
n a t i o n s  i n  A f r i c a  who were  e x p e r i e n c i n g  v e r y  
h a r d  t imes d u e  t o  t h e  d r o u g h t  t h e r e .  How- 
e v e r ,  E r n e s t  d i d  n o t  u n d e r s t a n d  t h e  geog raph -  
i c a l  l o c a t i o n  o f  t h e s e  c h i l d r e n  and t h o u g h t  
t h a t  h e  would b e  a b l e  t o  d i s t r i b u t e  t h e  money 
t o  them and t o  t h e i r  f a m i l i e s .  . . [H]e went 
on t o  d e s c r i b e  t h a t  h e  p l a n n e d  t o  h i d e  u n d e r  
s o m e  b o a r d e d - u p  s t e p s  n e a r  B e g g s  S c h o o l ,  
p l a n n e d  t o  b u r y  t h e  money i n  a  h o l e ,  w a i t  
" u n t i l  t h e  h e a t  was o f f "  and  t h e n  b e g i n  t o  
d i s t r i b u t e  t h e  money. . . [ L l a t e r  i n  h i s  l i f e  
h e  p l a n n e d  t o  b u i l d  a  v e r y  b i g  house  "where 
a l l  t h e  p o o r  c h i l d r e n  c o u l d  c o m e ,  w h e r e  I 
c o u l d  f e e d  them and  c a r r y  them t o  t h e  h o s -  
p i t a l  when t h e y  n e e d e d  i t . "  E r n e s t  a l s o  
s t a t e d  t h a t  h e  would k e e p  p a r t  o f  t h e  money 
t o  e x p e r i m e n t  w i t h  t h e  b u i l d i n g  o f  a i r l i n e r s .  
H e  f e l t  q u i t e  c o n f i d e n t  t h a t  h e  c o u l d  b u i l d  
a n  a i r l i n e r  and  went on t o  e x p l a i n  t h a t  h e  
h a d  b u i l t  s e v e r a l  c a r d b o a r d  p l a n s  w h i c h  
a p p e a r e d  t o  w o r k  a n d  h e  d i d  n o t  s e e  a n y  
r e a s o n  why h e  c o u l d  n o t  a p p l y  t h e s e !  same 
p r i n c i p l e s  on a  l a r g e r  s c a l e .  

(R. 1215-18 ) .  



~ u g g ) ;  9 5 7 - 5 8 ,  9 8 5 ) .  I n  h i s  c l o s i n g  a r g u m e n t ,  t h e  p r o s e c u t o r  

s t r e s s e d  t h a t  " a l l  h i s  [ a p p e l l a n t ' s ]  l i f e  h e ' s  been  i n  d i f f e r e n t  

k i n d s  o f  t r o u b l e . "  ( R .  1 0 9 6 ) .  26 

The p r o s e c u t o r  c l a i m e d  h e  was i n q u i r i n g  a b o u t  t h e  j u v e n i l e  

'I r e c o r d  b e c a u s e  t h e  e x p e r t s  had c o n s i d e r e d "  i t ,  i . e . ,  t h e y  knew 

a b o u t  i t .  The p r o s e c u t o r  d e n i e d  t h a t ,  i n  o r d e r  t o  b e  e v e n  a r g u -  

a b l y  a d m i s s i b l e ,  t h e  j u v e n i l e  h i s t o r y  must have  been  a  b a s i s  o f ,  

o r  i n c o n s i s t e n t  w i t h  t h e  e x p e r t ' s  o p i n i o n s  ( R .  692-94,  875 ,  9 8 4 ) .  

A p p e l l a n t  p r o f f e r e d  be low,  and  a s k e d  f o r  t h e  c h a n c e  t o  show i n  

l i m i n e ,  t h a t  t h e  j u v e n i l e  h i s t o r y  p l a y e d  a b s o l u t e l y  n o  - -  r o l e  i n  

t h e  o p i n i o n s  o f f e r e d  by t h e  w i t n e s s e s  a t  t h e  r e s e n t e n c i n g  h e a r -  

i n g ,  ( R .  8 ,  692 -94 ) ;  t h a t ,  i n  any  e v e n t ,  t h e  h i s t o r y  was e n t i r e -  

l y  c o n s i s t e n t  w i t h  t h e i r  o p i n i o n s ;  and  t h a t  t h e  a t t e m p t e d  armed 

r o b b e r y  c h a r g e  had no  f a c t u a l  o r  l e g a l  f o u n d a t i o n .  ( R .  702 ) .27  

Dur ing  c r o s s - e x a m i n a t i o n  o f  a p p e l l a n t ' s  f i r s t  w i t n e s s ,  D r .  

B a r n a r d ,  t h e  S t a t e  f o c u s e d  o n  t h e  a l l e g e d  armed r o b b e r y  e v e n  

t h o u g h  t h e r e  i s  n o  e v i d e n c e  a p p e l l a n t  h a d  c o u n s e l  f o r  t h a t  

c h a r g e ,  t h a t  c h a r g e  h a d  n e v e r  b e e n  a d j u d i c a t e d ,  t h e  i n f o r m a l  

r e s o l u t i o n  o f  t h e  c h a r g e  s t a t e d  i t  was  " n o t  a n  a d m i s s i o n  o f  

g u i l t "  ( R  1 2 1 6 ) ,  and  i t  a l l e g e d l y  o c c u r r e d  o v e r  f o u r t e e n  y e a r s  

ago  ( R .  1 2 1 5 ) .  The p r o s e c u t o r  p i c k e d  h i g h l y  p r e j u d i c i a l  a n d  

m i s l e a d i n g  f r a g m e n t s  o f  i n f o r m a t i o n  f rom r e c o r d s  whose o r i g i n a l s ,  

a t  t h e  time o f  r e s e n t e n c i n g ,  had b e e n  d e s t r o y e d .  ( R .  7 3 9 ) .  The 

2 6  P r i o r  t o ,  and  a t  t h e  r e s e n t e n c i n g  a p p e l l a n t  r e p e a t e d l y  
s o u g h t  t o  p r e v e n t  t h e  S t a t e  f rom a g a i n  u s i n g  t h e  i n a d m i s s i b l e  and  
p r e j u d i c i a l  j u v e n i l e  h i s t o r y  e v i d e n c e .  ( R .  1215 ,  1 2 6 8 ,  1389 ,  
692 -94 ) .  

27 The s e n t e n c i n g  c o u r t  d e c l i n e d  t o  t a k e  e v i d e n c e  on t h e s e  
m a t t e r s  o u t s i d e  t h e  p r e s e n c e  o f  t h e  j u r y .  ( R .  693 ,  1 2 2 5 - 2 6 ) .  A 
r e q u e s t e d  l i m i t i n g  i n s t r u c t i o n  a l s o  was d e n i e d .  ( R .  7 0 2 ) .  

35  



p r o s e c u t o r  a s s e r t e d  t h a t  a p p e l l a n t  had s a i d  t h a t  h e  "p l anned  t o  

r o b  t h e  s t o r e , "  b u t  "changed h i s  mind b e f o r e  h e  a r r i v e d  a t  t h e  

s t o r e t t  ( R .  7 4 3 ) ,  "would  h a v e  s h o t  t h e  p o l i c e m a n  [who a r r e s t e d  

him] i f  t h e  gun would have  b e e n  l o a d e d , "  and  would have  " s h o t  t h e  

c l e r k  a s  s h e  r a n  f rom t h e  s t o r e . "  ( R .  706)  . 28  The p r o s e c u t o r  

t h e n  a s k e d  a b o u t  w h a t  h e  i n t e n t i o n a l l y  m i s c h a r a c t e r i z e d  a s  a  

p r i o r  "bombing i n c i d e n t . "  ( R .  716 )  .29 A t  no time d i d  t h e  S t a t e  

a s k  a  s i n g l e  q u e s t i o n  a s s e r t i n g  a n  i n c o n s i s t e n c y  b e t w e e n  D r .  

~ a r n a r d ' s  o p i n i o n ,  o r  t h a t  o f  a n y  o t h e r  e x p e r t  w i t n e s s ,  and  t h e  

j u v e n i l e  h i s t o r y .  

A .  Admission of  t h e  . Juveni le - -H- i s - to ry-  E v i d e n c e - - V i o 3 a t e d  
F a t z ~ a t r i c k - - I $ - : - . T h e  -Law -04 - - the . -Case  

t h i s  C o u r t  h e l d  t h a t  t h e  j u v e n i l e  h i s t o r y  

e v i d e n c e  was b o t h  i n a d m i s s i b l e  and  s u f f i c i e n t l y  p r e j u d i c i a l  " t o  

28  I n  f a c t ,  t h e  "gun" was a  s t a r t e r  p i s t o l  t h a t  c o u l d  n o t  - 
have  f i r e d  l i v e  ammuni t ion .  ( R .  7 3 4 ) .  I n  h i s  r e q u e s t  f o r  t h e  I n  
l i m i n e  h e a r i n g ,  a p p e l l a n t  made a n  o f f e r  o f  p r o o f  t h a t :  

a l t h o u g h  h e  knew h i s  f a t h e r  h a d  a  f u l l y  
l o a d e d  " r e a l  gun" . i n  t h e  h o u s e ,  h e  t o o k  h i s  

i s t o l  i n t o  t h e  s t o r e  n o t  t o  r o b  t h e  
s t o r e  P and  t h a t  h e  made no  a t t e m p t  t o  d o  s o ) ,  
b u t  t o  " g e t  i n t o  t r o u b l e "  s o  h e  " c o u l d  g e t  
s e n t  away from home." H e  had  had  a  se r ies  o f  
a r g u m e n t s  w i t h  h i s  mo the r  and  wanted  t o  l e a v e  
h i s  home. A d d i t i o n a l  e v i d e n c e ,  i f  a l l o w e d ,  
would i n d i c a t e  t h a t  De fendan t  a l s o  was  men- 
t a l l y  ill a t  t h e  time. T h i s  e v i d e n c e  would 
b e  adduced  t h r o u g h  t h e  t e s t i m o n y  o f  D e f e n -  
d a n t ' s  p s y c h i a t r i c ,  p s y c h o l o g i c a l ,  and  o t h e r  
e x p e r t s  who h a v e  b e e n  i d e n t i f i e d  t o  t h e  
S t a t e .  

29 T h e r e  was n e v e r  a n  e x p l o s i o n  and  n o  e v i d e n c e  was i n t r o -  
duced  t h a t  t h e  a l l e g e d  homemade "bomb" was  r e a l .  D r .  B a r n a r d  
t e s t i f i e d  t h a t  a  con temporaneous  p s y c h o l o g i c a l  r e p o r t  i n d i c a t e d  
t h a t  t h i s  d e l i n q u e n t  a c t  was provoked  by a p p e l l a n t ' s  d e s i r e  t o  
" g e t  a  m i l l i o n  d o l l a r s "  t o  g i v e  t o  t h e  p o o r ,  p a r t i c u l a r l y  " t h e  
c h i l d r e n  o f  Bangladesh ."  ( R .  7 3 5 ) .  



undermine  c o n f i d e n c e  i n  t h e  outcome o f  t h e  s e n t e n c i n g  h e a r i n g .  11 

1. T h e  E v i d e n c e  was H i g h l y  P r e j u d i c i a l .  T h i s  C o u r t  em- 

p h a s i z e d  t h e  p r e j u d i c i a l  n a t u r e  o f  t h e  j u v e n i l e  h i s t o r y  e v i d e n c e :  

I t  undermined t h e  d e f e n d a n t ' s  main t h e o r y  and 
s t r a t e g y  o f  d e f e n s e  a t  s e n t e n c i n g ;  i -' .e-; t h e  
a t t e m p t  t o  show t h a t  t h e  d e f e n d a n t  was s u f -  
f  e r i n g  e x t r e m e  m e n t a l  and  e m o t i o n a l  d i s t u r -  
bance  and  had i m p a i r e d  c a p a c i t y .  The e r r o r  
e n a b l e d  t h e  s t a t e  t o  u n d e r c u t  t h a t  d e f e n s e  by 
d e p i c t i n g  t h e  d e f e n d a n t  a s  a n  e x p e r i e n c e d  
c r i m i n a l  i n  a  way n o t  s a n c t i o n e d  b y  o u r  
c a p i t a l  f e l o n y  s e n t e n c i n g  law.  

The p r e j u d i c i a l  impac t  o f  t h e  j u v e n i l e  h i s t o r y  e v i d e n c e  was 

g r e a t e r ,  a n d  e v e n  more  c e r t a i n  a t  t h e  r e s e n t e n c i n g  h e a r i n g .  

A p p e l l a n t ' s  e v i d e n c e  o f  m i t i g a t i o n ,  once  a g a i n ,  was men ta l  ill- 

n e s s .  The d e a t h  p e n a l t y  was p r e d i c a t e d  on  t h e  slimmest o f  mar- 

g i n s .  30 The p r o s e c u t o r ' s  i n t e n t i o n a l  m i s c h a r a c t e r i z a t i o n  o f  t h e  

j u v e n i l e  h i s t o r y  l e f t  t h e  j u r y  w i t h  t h e  m i s i m p r e s s i o n  t h a t  a p p e l -  

l a n t  had  been  found  g u i l t y  o f  crimes, a n d  t h a t  t h e r e  was o n l y  a  

h y p e r t e c h n i c a l  d i f f e r e n c e  b e t w e e n  a n  u n a d j u d i c a t e d  c h a r g e  o f  

d e l i n q u e n c y  a n d  t h e  m o s t  s e r i o u s  a d j u d i c a t e d  a d u l t  c r i m i n a l  

c o n d u c t .  ( R .  703-04; 743-44) .  F i n a l l y ,  b e c a u s e  o f  t h e  d e s t r u c -  

t i o n  o f  t h e  o r i g i n a l  r e c o r d s  , 3 1  e f f e c t i v e  c r o s s - e x a m i n a t i o n  was 

i m p o s s i b l e ,  which t h e  s e n t e n c i n g  C o u r t  r e c o g n i z e d ,  s t a t i n g :  "The 

3 0  T h i s  C o u r t  h a s  i n d i c a t e d  a n  u n w i l l i n g n e s s  t o  c o n s i d e r  
e r r o r  h a r m l e s s  when t h e r e  i s  b u t  a  o n e  v o t e  marg in  t o  s u p p o r t  a  
d e a t h  recommendat ion.  Morgan v .  S t a t e ,  1 2  F.L.W. 433 ( F l a .  1 9 8 7 ) .  

s i n g l e  
c i d a l . '  

T h e  o n l y  o r i g i n a l  j u v e n i l e  r e c o r d  t h a t  r e m a i n s  i s  t h e  
5x7 n o t e  c a r d  t h a t  s a y s  s i m p l y :  " s c h i z o p h r e n i c  and  s u i -  
' ( R .  7 4 0 ) .  w h i l e  c o p i e s  o f  some o t h e r  j u v e n i l e  r e c o r d s  

were made a v a i l a b l e  t o  some r e s e n t e n c i n g  w i t n e s s e s ,  b e c a u s e  o f  
t h e  d e s t r u c t i o n  o f  t h e  o r i g i n a l s  t h e r e  was n o  way t o  c o n f i r m  
whe the r  t h e y  were a c c u r a t e  o r  c o m p l e t e .  



d e f e n s e  c a n '  t c r o s s - e x a m i n e  a  r e p o r t  f rom HRS." ( R .  206)  .32  

However, t h e  c o u r t  r e f u s e d  t o  c u r t a i l  t h e  p r e j u d i c i a l  c r o s s -  

e x a m i n a t i o n  . 3 3  

2 .  T h e  E v i d e n c e  was  I n a d n t i s s i b l e .  T h i s  C o u r t  made i t  

c l e a r  i n  F i t z p a t r i c k  - T I  t h a t ,  g i v e n  t h e  a p p r o p r i a t e  w a i v e r  o f  t h e  

11 n o  c r i m i n a l  a c t i v i t y "  m i t i g a t o r ,  t h e  j u v e n i l e  h i s t o r y  e v i d e n c e  

i s  i n a d m i s s i b l e .  I n  s o  h o l d i n g ,  t h i s  C o u r t  was f u l l y  a w a r e  o f  

t h e  f a c t  t h a t  a p p e l l a n t ' s  e x p e r t  w i t n e s s e s  knew a b o u t  t h e  j uven -  

i l e  h i s t o r y  a n d  had t e s t i f i e d  a t  t h e  o r i g i n a l  s e n t e n c i n g  h e a r i n g  

t h a t  a p p e l l a n t  was m e n t a l l y  i l l ,  d i s o r d e r e d ,  and  b i z a r r e .  I n -  

d e e d ,  t h i s  C o u r t  r e c i t e d  t h i s  e x t e n s i v e  h i s t o r y  o f  m e n t a l  i l l n e s s  

i n  b o t h  F i t z p a t r i e k  I a n d  - 11. T h u s ,  t h e  S t a t e ' s  r a t i o n a l i z a t i o n  

f o r  i t s  u s e  o f  t h e  j u v e n i l e  h i s t o r y  a t  r e s e n t e n c i n g  - -  t h a t  i t  

was a d m i s s i b l e  t o  c r o s s - e x a m i n e  a p p e l l a n t ' s  e x p e r t s  --  i s  i n c o n -  

s i s t e n t  w i t h  t h e  law o f  t h i s  c a s e .  

32 Because  h e  a s s e r t e d  h i s  c o n s t i t u t i o n a l  p r i v i l e g e  a g a i n s t  
s e l f  - i n c r i m i n a t i o n ,  a p p e l l a n t  c o u l d  n o t  r e b u t  t h e  j u v e n i l e  h i s  - 
t o r y  e v i d e n c e ,  e s p e c i a l l y  t h e  u n a d j u d i c a t e d  armed r o b b e r y  c h a r g e  
t o  which  a p p e l l a n t  had  v a l i d  d e f e n s e s  f o u r t e e n  y e a r s  a g o .  ( R .  
1 5 ,  1 2 1 6 ) .  Under t h e s e  c i r c u m s t a n c e s ,  i t  i s  f u n d a m e n t a l l y  un- 
f a i r ,  a n d  v i o l a t i v e  o f  t h e  F i f t h ,  E i g h t h ,  a n d  F o u r t e e n t h  Amend- 
m e n t s  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  t o  p u t  s u c h  e v i d e n c e  
b e f o r e  a  d e a t h  p e n a l t y  s e n t e n c i n g  j u r y  (which  f i r s t  meets a p p e l -  
l a n t  a s  a  c o n v i c t e d  m u r d e r e r )  and  a s k  i t  t o  f a i r l y  r e c o n s t r u c t  
a n d  c o n s i d e r  t h a t  e v i d e n c e .  

3 3  T h e r e  was a n  a d d i t i o n a l  h i d d e n  p r e j u d i c e  t o  a p p e l l a n t ' s  
c a s e  r e s u l t i n g  f r o m  t h e  S t a t e ' s  i m p r o p e r  c r o s s - e x a m i n a t i o n .  
T h e r e  were  two a d d i t i o n a l  p s y c h o l o g i s t s  a p p e l l a n t  had  i n t e n d e d  t o  
c a l l  a s  w i t n e s s e s  a t  t h e  r e s e n t e n c i n g ,  D r .  Lawrence G i l g u n  a n d  
D r .  B r a d  F i s h e r .  T h e i r  r e p o r t  a n d  d e p o s i t i o n  a r e  p a r t  o f  t h e  
i n s t a n t  r e c o r d  a s  p r o f f e r s  o f  what  t h e y  would h a v e  t e s t i f i e d  t o .  
These  w i t n e s s e s  were  n o t  c a l l e d  b e c a u s e ,  g i v e n  t h e  imprope r  s c o p e  
o f  t h e  p r e c e d i n g  c r o s s - e x a m i n a t i o n s ,  a p p e l l a n t  b e l i e v e d  t h a t  t h e  
S t a t e  would h a v e  been  a l l o w e d ,  a g a i n  i m p r o p e r l y ,  t o  c r o s s - e x a m i n e  
them a b o u t  t h e  j u v e n i l e  h i s t o r y ,  a n d  o t h e r  s i m i l a r l y  i n a d m i s s i b l e  
e v i d e n c e .  



B. A d m i s s i o n  o f  t h e  J u v e n i l e  H i s t o r y  E v i d e n c e  V i o l a t e d  
0 t h - e r  W e l l - E s  t a b l i s h e d  S t a t u t o r y  -and C o n s t i t u t - i o n a l l y  
I m ~ o s e d  R u l e s  o t  E v i d e n c e  

1. The J u v e n i l e  H i s t o r y  Was- Too -Remote.  

A t  t h e  time o f  t h e  r e s e n t e n c i n g ,  t h e  e v e n t s  u n d e r l y i n g  t h e  

h i s t o r y  had  o c c u r r e d  a l m o s t  t h i r t e e n  y e a r s  b e f o r e .  F l o r i d a  c a s e  

l aw  and  t h e  S e n t e n c i n g  G u i d e l i n e s  would p r o h i b i t  t h e  u s e  o f  s u c h  

a  h i s t o r y  e i t h e r  t o  i m p e a c h  a  d e f e n d a n t ,  s e e  - S e c t i o n  90 .610 ,  

F l o r i d a  S t a t u t e s  (1987)  ; Braswe14 -v; - S t a t e ,  306 So.2d 609 ( F l a .  

1st DCA 1 9 7 5 ) ,  o r  a s  a  b a s i s  f o r  even  t h e  m i l d e s t  c r i m i n a l  s e n -  

t e n c e . 3 4  T h e s e  a u t h o r i t i e s  i n d i c a t e  s t r o n g  l e g i s l a t i v e  a n d  

j u d i c i a l  judgments  t h a t  t h e  j u v e n i l e  h i s t o r y  i n  t h e  i n s t a n t  c a s e  

s h o u l d  h a v e  b e e n  found  i n a d m i s s a b l e  b e c a u s e  o f  i t s  r e m o t e n e s s ,  a s  

w e l l  a s  i t s  i r r e l e v a n c e  t o  t h e  e x p e r t s '  o p i n i o n s .  

2 .  The Admission o f  t h e  J u v e n i l e  H i s t o r y  V i o l a t e d - F l o r i d a  
S t a t u t e s .  S e c t i o n  90 .403 .  

E v e n  i f  e v i d e n c e  i s  r e l e v a n t ,  w h i c h  i s  n o t  t r u e  o f  t h e  - 
j u v e n i l e  h i s t o r y ,  i t s  r e l e v a n c e  m u s t  b e  b a l a n c e d  a g a i n s t  i t s  

l i k e l y  p r e j u d i c i a l  impac t  b e f o r e  i t  becomes a d m i s s i b l e .  S e c t i o n  

90 .403 ,  F l o r i d a  S t a t u t e s  (1987)  .35 

34  A p p e l l a n t ' s  j u v e n i l e  h i s t o r y  would n o t  b e  c o n s i d e r e d  a t  
t h e  s e n t e n c i n g  h e a r i n g  o f  o n e  c h a r g e d  w i t h  t h e  rno-st t - r i v i - a 1  
crime, f o r  two r e a s o n s :  1 )  t h e  r e c o r d  would b e  t o o  'W;- 
t h e e c o r d  i n c l u d e s  u n a d j u d i c a t e d  c h a r g e s .  F1a.R.Crim.P 3 . 7 0 1 ( d ) .  

35 McCormick on  Ev idence  ( 3 r d  e d .  1 9 8 4 ) ,  a t  545-46 ,  a p p l i e s  
t h i s  u n i v e r s a l l y  a c c e p t e d  e v i d e n t i a r y  p r i n c i p l e  t o  f a c t s  l i k e  
t h o s e  i n  t h e  i n s t a n t  c a s e :  

P r e j u d i c e  c a n  a r i s e ,  however ,  f rom f a c t s  t h a t  
a r o u s e  t h e  j u r y ' s  h o s t i l i t y  o r  s y m p a t h y  f o r  
o n e  s i d e  w i t h o u t  r e g a r d  t o  t h e  p r o b a t i v e  
v a l u e  o f  t h e  e v i d e n c e .  T h u s ,  e v i d e n c e  o f  
c o n v i c t i o n s  f o r  p r i o r ,  u n r e l a t e d  crimes may 
l e a d  a  j u r o r  t o  t h i n k  t h a t  s i n c e  t h e  d e f e n -  
d a n t  a l r e a d y  h a s  a  c r i m i n a l  r e c o r d ,  a n  er-  

( c o n t i n u e d  ...) 



T h e  c a s e s  r e l i e d  u p o n  b y  t h e  S t a t e  a t  t h e  r e s e n t e n c i n g  

h e a r i n g ,  M u e h l e m a n  v .  S t a t e ,  5 0 3  S o . 2 d  3 1 0  ( F l a .  1 9 8 7 ) ,  a n d  

P . a r k e r  v .  S t - a t e ,  4 7 6  S o . 2 d  1 3 4  ( F l a .  1 9 8 5 ) ,  i n s t e a d  s u p p o r t  

a p p e l l a n t ' s  p o s i t i o n .  Muehleman s e t s  f o r t h  t h e  same b a s i c  b a l -  

a n c i n g  t e s t  f o r  t h e  a d m i s s i b i l i t y  o f  e v i d e n c e  t h a t  i s  c o d i f i e d  i n  

S e c t i o n  90 .403 :  

[ ~ ] e  m u s t  c o n s i d e r  t h e  e v i d e n c e  a d m i t t e d ,  a n y  
r e  u d ~ c e  a c c r u l n  to  t h e  d e f e n d a n t  t h e r e -  * t d s e f  o r ~ t s  a d m l s s l o n .  

I d .  a t  316  ( e m p h a s i s  s u p p l i e d ) .  U n l i k e  t h e  i n s t a n t  case,  i t  i s  - 
c l e a r  t h a t  t h e  d e f e n s e  " o p e n e d  t h e  d o o r "  i n  Mueh-leman t o  t h e  

c r i m i n a l  h i s t o r y  ( i n c l u d i n g  a n  a s s a u l t  o n  t h e  d e f e n d a n t ' s  m o t h e r )  

b y  i n t r o d u c i n g  e v i d e n c e  " f o c u s i n g  o n  t h e  m o t h e r / s o n  r e l a t i o n s h i p  

a n d  i m p l y i n g  t h a t  [ d e f e n d a n t ' s  m o t h e r ]  h a d  i n d i r e c t l y  c a u s e d  t h e  

murder  t h r o u g h  l a p s e s  i n  ~ u e h l e m a n ' s  u p b r i n g i n g . "  I d .  - 
P a r k e r  v .  S - t a t e ,  4 7 6  S o . 2 d  1 3 4  ( F l a .  1 9 8 5 )  w a s  d e c i d e d  

b e f o r e  t h i s  C o u r t  d e c i d e d  F i t z p a t r i c k -  I f ,  i n d i c a t i n g  t h a t  t h i s  

C o u r t  f o u n d  i t  d i s t i n g u i s h a b l e ;  a s  i n  M u e h l e m a n ,  t h e  P a r - k e r  

c r i m i n a l  h i s t o r y  was f i r s t  p l a c e d  i n  i s s u e  b y  t h e  d e f e n s e ,  w h i c h  

c o n t e n d e d  t h a t  t h e  d e f e n d a n t  n o t  d a n g e r o u s ,  a  p o t e n t i a l  m i t i g a -  

t i n g  c i r c u m s t a n c e  a p p e l l a n t  s p e c i f i c a l l y  wacved.  ( R .  1 4 9 1 ) .  

I n  sum, t h e  same " i m p r o p e r  c o n s i d e r a t i o n s "  h e l d  t o  b e  i n -  

a d m i s s a b l e  a n d  p r e j u d i c i a l  by  t h i s  C o u r t  i n  F l i t z p a t r i c k  I1 e n -  

3 5 ( .  . . c o n t i n u e d )  
r o n e o u s  c o n v i c t i o n  w o u l d  n o t  b e  q u i t e  a s  
s e r i o u s  as  would  o t h e r w i s e  b e  t h e  case. 

McCbrmick a d d s  t h a t  s u c h  e v i d e n c e  a l s o  may " m i s l e a d  t h e  t r i e r  o f  
f a c t  i f  h e  i s  n o t  p r o p e r l y  e q u i p p e d  t o  j u d g e  t h e  p r o b a t i v e  w o r t h  
o f  t h e  e v i d e n c e "  a n d  " u n d u l y  d i s t r a c t  t h e  j u r y  f r o m  t h e  main  
i s s u e s .  " Id- .  546  I n  t h e  i n s t a n t  case, t h e  j u v e n i l e  h i s t o r y  h a d  
p r e c i s e l y  this i n t e n d e d  e f f e c t .  



t e r e d  " i n t o  t h e  w e i g h i n g  p r o c e s s "  a t  r e s e n t e n c i n g ,  Dragov ich - -  v. 

S t a t e ,  4 9 2  S o . 2 d  3 5 0 ,  3 5 5  ( F l a .  1 9 8 6 ) ,  v i o l a t i n g  t h i s  c o u r t ' s  

D r - a g o v i c h  m a n d a t e  t h a t  t h e  S t a t e  "may n o t  d o  i n d i r e c t l y  t h a t  

which  w e  h a v e  h e l d  t h e y  may n o t  d o  d i r e c t l y . "  I d .  - 
3 .  The Admission o f  t h e  J u v e n i l e  H i s t o r y  Was Fundamen ta l l y  

U n i a l r  Because  t h e  O r l e i n a l - R e c o r d s  T h a t - W e r e  t h e - B a s i s  
o t  -Examina t ion  were - D e s t r o y e d  

To a l l o w  t h e  S t a t e  t o  u s e  c o p i e s  o f  r e c o r d s  t h a t  c a n  n o t  b e  

v e r i f i e d  a s  c o m p l e t e  o r  a c c u r a t e  i s  f u n d a m e n t a l l y  u n f a i r ,  d e p r i v -  

i n g  t h e  e v i d e n c e  upon which t h e  i n s t a n t  d e a t h  p e n a l t y  r e s t s  o f  

i t s  c o n s t i t u t i o n a l l y  r e q u i r e d  enhanced  r e l i a b i l i t y .  Woodson. v; 

N o r t h  C a r o l i n a ,  428 U.S. 280 ,  305 ( 1 9 7 6 ) .  

4 .  The Admission o f  t h e  J u v e n i l e  H i s t o r y  V i o l a t e d  F l o r i d a  
S t a t u t e s ,  S e e t l o n  39 .10(4)  a n d - 3 9 . 1 2 1 6 ) .  - . 

The u s e  o f  a p p e l l a n t ' s  j u v e n i l e  h i s t o r y ,  p a r t i c u l a r y  when 

i n t e n t i o n a l l y  m i s c h a r a c t e r i z e d  a s  a  " c r i m i n a l  r e c o r d " ,  v i o l a t e d  

t h e  u n a m b i g u o u s  m a n d a t e  o f  b o t h  S e c t i o n  3 9 . 1 0 ( 4 ) ,  F l o r i d a  

S t a t u t e s  ("an a d j u d i c a t i o n  by a  c o u r t  t h a t  a  c h i l d  i s  h a s  com- 

m i t t e d  a  d e l i n q u e n t  a c t  . . . s h a l l  n o t  b e  deemed a  c o n v i c t i o n ;  

n o r  s h a l l  t h e  c h i l d  b e  deemed t o  have  been  f o u n d  g u i l t y  o r  t o  b e  

a  c r imina -1  by r e a s o n  o f  t h a t  a d j u d i c a t i o n " )  and  S e c t i o n  3 9 . 1 2 ( 7 )  

("NO c o u r t  r e c o r d .  . . u n d e r  t h i s  c h a p t e r  s h a l l  b e  a d m i s s i b l e  i n  

e v i d e n c e  i n  a n y  o t h e r .  . . c r i m i - n a l  p-r-oceed-i-rig [ w i t h  c e r t a i n  

i r r e l e v a n t  l i m i t e d  e x c e p t i o n s ] )  ( e m p h a s i s  a d d e d ) .  The e x p r e s s l y  

I t  p r o h i b i t e d  u s e  o f  r e c o r d s  o f  j u v e n i l e  a d j u d i c a t i o n s  i n  a  crim- 

i n a l  p r o c e e d i n g "  i s  unambiguous.  T h e r e  c a n  b e  n o  d o u b t  t h a t  a  

c a p i t a l  s e n t e n c i n g  p r o c e e d i n g  i s  a  " c r i m i n a l  p r o c e e d i n g "  a s  t h a t  

p h r a s e  i s  u s e d  i n  S e c t i o n  3 9 . 1 2 ( 7 ) ,  F l o r i d a  S t a t u t e s .  Gardne-r-v-.  

F l o r i d a ,  430 U.S. 349 ,  358  ( 1 9 7 7 ) .  



5 .  The  A d m i s s i o n  o f  t h e  J u v e n i l e  H i s t o r y  V i o l a t e d  t h e  
E i g h t h  and  F o u r t e e n t h  Amendments t o  t h e  U. S. Constitution. 

The c o n s t i t u t i o n a l  "qu id  p r o  quo" f o r  t h e  r e f u s a l  t o  p r o v i d e  

j u v e n i l e s  w i t h  e i t h e r  t h e  f u l l  d u e  p r o c e s s  p r o t e c t i o n s  t h a t  a r e  

a f f o r d e d  a d u l t s ,  I n  r e  G a u l t ,  387 U.S. 1 ( 1 9 6 6 ) ,  o r  t h e  enhanced  

p r o c e d u r a  1 g u a r a n t e e s  o f  r e l i a b i l i t y  r e q u i r e d  i n  d e a t h  p e n a l t y  

c a s e s ,  Woodson v .  Nor th  C a r o l i n a ,  428 U.S. 280,  305 ( 1 9 7 6 ) ,  i s  

t h a t  t h e  c o n s e q u e n c e  o f  a  j u v e n i l e  a d j u d i c a t i o n  w i l l  b e  t h e  

11 I I c o n c e r n  , I t  " sympathy,  a n d  " p a t e r n a l  a t t e n t i o n "  t h a t  " t h e  j uven -  

i l e  c o u r t  s y s t e m  c o n t e m p l a t e s  ." McKeiver v .  P e n n s y l v a n i a ,  403 

U.S. 528 ,  550 ( 1 9 7 1 ) .  T h i s  " p a t e r n a l "  p r o m i s e ,  w h i c h  i s  t h e  

c o n s  t i  t u t i o n a l l y  r e q u i s i t e  c o r n e r s t o n e  o f  t h e  i n f o r m a l  j u v e n i l e  

s y s t e m ,  w o u l d  b e  b r o k e n  i f  a p p e l l a n t ' s  j u v e n i l e  h i s t o r y ,  p a r -  

t i c u l a r l y  a n  u n a d j u d i c a t e d  c h a r g e ,  i s  a l l o w e d  t o  s u p p o r t  n o t  j u s t  

pun i shmen t ,  b u t  t h e  u l t i m a t e  pun i shmen t .  

Fo r  a l l  t h e s e  r e a s o n s ,  t h e  a d m i s s i o n  o f  a p p e l l a n t ' s  j u v e n i l e  

h i s t o r y  was r e v e r s i b l e  e r r o r .  

V. THE INTRODUCTION INTO EVIDENCE OF APPELLANT'S PRIOR 
TESTIMONY, GIVEN UNDER COMPULSION AT HIS FIRST SENTENCING 
HEARING, VIOLATED HIS PRIVILEGE AGAINST SELF-INCRIMINATION 

Because t h e  S t a t e ,  d u r i n g  i t s  s e n t e n c i n g  c a s e - i n - c h i e f  a t  

t h e  i n i t i a l  s e n t e n c i n g  h e a r i n g ,  was a l l o w e d  t o  p o r t r a y  a p p e l l a n t  

a s  a n  e x p e r i e n c e d  c r i m i n a l  t h r o u g h  t h e  i m p e r m i s s i b l e  u s e  o f  h i s  

j u v e n i l e  h i s t o r y ,  o r i g i n a l  d e f e n s e  c o u n s e l  was f o r c e d  t o  c a l l  

a p p e l l a n t  a s  a  d e f e n s e  w i t n e s s ,  p r i m a r i l y  t o  p r e s e n t  h i s  demeanor 

t o  t h e  f i r s t  s e n t e n c i n g  j u r y .  ( R .  1341-42 ) .  By p e r s o n a l l y  p r e -  

s e n t i n g  a p p e l l a n t  t o  t h e  j u r y ,  d e f e n s e  c o u n s e l  hoped t h e  j u r y  

would c o n c l u d e  h e  was i n c a p a b l e  o f  f o r m i n g  a n d  c a r r y i n g  o u t  a  

r a t i o n a l  and  c o h e r e n t  p l a n .  



Thus, appellant's prior testimony was involuntary; the 

product of illegally admitted evidence. He did not choose to 

testify, but rather was compelled to do so to rebut the illegally 

admitted evidence. (R. 1341-42). His prior testimony was the 

I t  tainted fruit of the poisonous tree," Wong Sun v. United States, 

371 U.S. 471 (1963), the "poisonous tree" being the illegally 

admitted juvenile history. Admitting his prior testimony at 

resentencing violated both the Fifth ~mendment's privilege 

against self-incrimination and Article One, Section Nine of the 

Florida Constitution. In short, the State was allowed to profit 

at the resentencing hearing by -- its improper introduction of 

inadmissible evidence at the first sentencing hearing. 

In Harrison v. United States, 392 U.S. 219 (1968), the Court 

held that prior testimony "induced'' by an illegally admitted 

confession was tainted by the illegally admitted evidence, and 

thus was inadmissible at the subsequent trial. The Court stated 

that whether the defendant had made a "conscious tactical deci- 

sion to seek acquittal by taking the stand'' was "beside the 

point. The question is not whether the petitioner made a knowing 

decision to testify, but w&." - Id. at 223 (emphasis in the 

original). If the defendant testified "in order to overcome the 

impact of confessions illegally obtained and hence improperly 

introduced, then his testimony was tainted by the same illegality 

that rendered the confessions themselves inadmissible." - Id.36 

36 see Pillsbury Co. v. Conboy, 459 U.S. 248, 280 
n. 6 ( 1 9 8 ~ ~ B k % ' i d u n ,  J . ,  concurring) ("L~lhe state of mind of 
the witness is relevant to a 'fruits' inquiry, because a witness' 
statements are 'fruits' only if they do not result from an in- 
dependent act of free will."). 



F l o r i d a  c o u r t s  c o n s i s t e n t l y  have  a p p l i e d  t h e  " f r u i t  o f  t h e  

p o i s o n o u s  t r e e t t  d o c t r i n e .  - S e e ,  e . g . ,  G u s t a f s o n  v .  S t a t e ,  273 

So.2d 8 6 ,  88  ( F l a .  4 t h  DCA 1 9 7 3 ) ,  and  a  s e r i e s  o f  F l o r i d a  d e c i -  

s i o n s  i n  Hawthorne v .  S t a t e ,  377 So.2d 780 ( F l a .  1 s t  DCA 1979)  

(Hawthorne  - I ) ;  408 So.2d 780 ( 1 s t  DCA 1982)  (Hawthorne 1 1 ) ;  470 

So.2d 770 ( 1 s t  DCA 1985)  (Hawthorne-  11-1). 

I n  Hawt -ho rne  I ,  t h e  C o u r t  r e v e r s e d  a  m u r d e r  c o n v i c t i o n  

f i n d i n g ,  i n  p a r t ,  t h a t  t h e  d e f e n d a n t ' s  c o n f e s s i o n  had  b e e n  il- 

l e g a l l y  o b t a i n e d .  I n  Hawthorne 11, t h e  C o u r t  r e v i e w e d  a  s econd  

murder  c o n v i c t i o n  o f  D e f e n d a n t  Hawthorne;  s h e  had  t a k e n  t h e  s t a n d  

and  t e s t i f i e d  a t  t h e  s e c o n d  t r i a l ,  a s  s h e  d i d  i n  t h e  f i r s t .  The 

C o u r t  h e l d  t h a t  t h e  d e f e n d a n t ' s  p r i o r  t e s t i m o n y  c o u l d  n o t  b e  u s e d  

e v e n  t o  i m p e a c h  h e r  t e s t i m o n y  o n  r e t r i a l  b e c a u s e :  " t h e  S t a t e  

f a i l e d  t o  show t h a t  t h e  p r i o r  t e s t i m o n y  u s e d  f o r  impeachment 

p u r p o s e s "  was "no t  t h e  p r o d u c t  o f  t h e  i l l e g a l l y  o b t a i n e d  a n d  

u n r e l i a b l e  s t a t e m e n t . "  - I d .  a t  803.  The C o u r t  emphas ized  t h a t  

t h e  S t a t e ' s  b u r d e n  i s  a  heavy o n e ,  s i n c e  i t  n o t  o n l y  must  show 

t h a t  t h e  i m p r o p e r l y  a d m i t t e d  e v i d e n c e  i n  t h e  o r i g i n a l  t r i a l  d i d  

n o t  e n c o u r a g e  t h e  d e f e n d a n t  t o  t a k e  t h e  s t a n d ,  b u t  a l s o  t h a t  a l l  - 
t h e  d e f e n d a n t ' s  t e s t i m o n y  was u n r e l a t e d  t o  t h e  i l l e g a l l y  a d m i t t e d  

e v i d e n c e .  

I n  H a w t h o r n e  111, t h e  C o u r t  r e v i e w e d  H a w t h o r n e ' s  t h i r d  

c o n v i c t i o n .  D u r i n g  t h e  t h i r d  t r i a l ,  t h e  S t a t e  c r o s s - e x a m i n e d  

d e f e n d a n t  u s i n g  f a c t s  o b t a i n e d  f rom t h e  c o n f e s s i o n  and p r i o r  tes-  

t i m o n y ,  w i t h o u t  m e n t i o n i n g  e i t h e r .  T h e  Hawthorn-e  11-1 C o u r t  

r e v e r s e d  a g a i n  b e c a u s e  " t h e  impeachment e f f o r t  had  a t  i t s  s o u r c e  

t h e  i l l e g a l l y  o b t a i n e d  s t a t e m e n t  . I t  - I d .  a t  7 7 2 - 7 3 .  A c c o r d ,  

Z e i g l e r - v - .  S t a t e ,  471  So.2d 172  ( F l a .  1s t  DCA 1 9 8 5 ) .  
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Thus, in this case, the burden was on the State to show not 

only that appellant would have testified if the highly prejudi- 

cial juvenile history had not been admitted, but that no - part of 

his prior testimony was provoked by the illegally admitted evi- 

dence. 37 

[ ~ ] a v i n ~  illegally placed his confessions 
before the jury, the Government can hardly 
demand a demonstration by the petitioner that 
he would have testified as he did if his 
inadmissible confessions had not been used. 

Harrison v. United States, 392 U.S. 219, 224 (1968). 

There can be little doubt that the State's use at resentenc- 

ing of appellant's prior testimony was extraordinarily preju- 

dicial. The prosecutor used the prior testimony extensively 

1104, 1107, 1109), and with obvious effect. The resentencing 

jury requested a copy of this prior testimony, along with that of 

one other witness, after it had begun deliberations. (R. 1870). 

As importantly, as noted earlier, the purpose of putting 

appellant on the stand at the original sentencing was to rebut, 

primarily b~ demeanor evidence, the illegally admitted juvenile 

history. Thus, the prejudice to appellant of admitting this 

compelled testimony at the second sentencing hearing was com- 

37 If this Court has any question about whether appellant 
would have testified but for the illegally admitted evidence or 
about what he might have said if he had. that auestion is evi- ' -  
dence of a failure of proof 2 the State. ~ ~ ~ e 1 m t e . s  that, 
even though it was not his b u r d z  t x  so. in addition to sub- 
mitting tie original defense counsel's af fidavit establishing the 
nexus between the illegally admitted evidence and the prior 
testimony (R. 1341-42), appellant asked the sentencing Court for, 
but was denied an in limine hearing to ~rovide additional  roof 
that appellant's p r z r  testimony wars a dlrect consequence or the 
illegally admitted juvenile history. (R. 535). 



p o u n d e d  b y  r e a d i n g  i t  i n t o  t h e  r e c o r d .  The j u r y  was a b l e  t o  

c o n s i d e r  o n l y  t h e  words  a p p e l l a n t  u s e d ,  t r a n s m i t t e d  t o  them i n  a  

f l a t ,  e m o t i o n l e s s  t o n e ,  and  was n o t  a b l e  t o  e v a l u a t e  him and  h i s  

s t a t e  o f  mind  b y  p e r s o n a l l y  o b s e r v i n g  him.38 A s  t h e  C o u r t  i n  

w a s h i n g t o n  v .  W a t k i n s ,  655 F.2d 1 3 4 6 ,  1376  n .57  ( 5 t h  C i r .  1 9 8 1 )  

I1 n o t e d :  e q u a l l y  a s  i m p o r t a n t "  a s  m i t i g a t i n g  e v i d e n c e  i n  a  d e a t h  

p e n a l t y  p r o c e e d i n g  "may b e  t h e  j u r y ' s  s u b j e c t i v e ,  u n a r t i c u l a b l e  

p e r c e p t i o n s  o f  [ t h e  d e f e n d a n t ]  . . . The e x e r c i s e  o f  mercy,  o f  

c o u r s e ,  c a n  n e v e r  b e  a  w h o l l y  r a t i o n a l ,  c a l c u l a t e d ,  and  l o g i c a l  

p r o c e s s .  1 1  

Thus ,  unde r  t h e  s p e c i a l  c i r c u m s t a n c e s  o f  t h e  i n s t a n t  c a s e ,  

t h e  i n t r o d u c t i o n  o f  t h e  p r i o r  t e s t i m o n y  was  e r r o r ,  s e v e r e l y  

p r e j u d i c i n g  a p p e l l a n t .  

VI .  THE STATE'S USE OF PERENPTORY CHALLENGES 
WAS RACIALLY BIASED 

The s e n t e n c i n g  C o u r t  e r r e d ,  i n  v i o l a t i o n  o f  S t a t e - v :  Neil ,  

457 So.2d 481  ( F l a .  1 9 8 4 ) ,  and  B a t s o n  v .  Kentucky ,  106  S .C t .  1712 

( 1 9 8 6 ) ,  b y  a l l o w i n g  t h e  S t a t e  t o  p e r e m p t o r i l y  s t r i k e  v e n i r e  

j u r o r s  D a l e  A n i t a  J a c k s o n  and  F r a n c e s  McCarty.  

1 )  Miss - J a c k s o n  

38 The p e r s o n a l  o b s e r v a t i o n s  o f  a  m e n t a l l y  ill p e r s o n  p l a y  
a  l a r g e  r o l e  i n  p s y c h i a t r i c  d i a g n o s i s .  See  D i a g n o s t i c  and  S t a -  
t i s t i c a l  Manual I11 ( 1 9 8 0 ) ,  t h e  s o u r c e  o f x a g n o s t i c  c r i t e r i a  f o r  
t h e  A m e r i c a n  P s y c h i a t r i c  A s s o c i a t i o n .  S p e c i f i c a l l y ,  e x p e r t  
w i t n e s s e s  i n  t h i s  c a s e  p l a c e d  g r e a t  r e l i a n c e  u p o n  a p p e l l a n t  I s  

" a f f e c t , "  f a c i a l  g e s t u r e s ,  body movements, mood s w i n g s ,  l o s s  o f  
c o n v e r s a t i o n a l  f o c u s ,  and  a b r u p t  c h a n g e s  i n  p e r s o n a l i t y ,  p h e -  
nomena t h a t  a r e  n o t  r e f l e c t e d  i n  t h e  t r a n s c r i b e d  and  l i t e r a l  
m e a n i n g  o f  w o r d s .  

(=, I+, R *  
a t  966-68 ,  910 ,  6 8 9 ) .  The 

r e s e n t e n c i n g  j u r y  was  u n a b  e t o  a p p r e c i a t e  t h e s e  s u b t l e t i e s ,  
w h i c h  i n  t h e i r  a g g r e g a t e  a r e  a  w i t n e s s '  d e m e a n o r ,  b y  h a v i n g  
a p p e l l a n t ' s  p r i o r  t e s t i m o n y  r e a d .  



With t h e  s t r i k e  o f  J a c k s o n ,  t h e  S t a t e  had  s t r u c k  f o r  c a u s e  

( t h r e e )  and  p e r e m p t o r i l y  ( t h r e e )  s i x  o f  e i g h t  non -wh i t e  j u r o r s :  

H o b a r t  W i l l i a m s  ( R .  1 9 3 ) ,  E f i g e n i a  S c h w e r r  ( R .  2 1 6 ) ,  F r a n c e s  

PlcCarty (R. 217 -18 ) ,  Annie  Johnson  ( R .  3 1 9 ) ,  and  J e n n i f e r  McCas- 

k i l l  (R. 3 3 9 )  . 39  A p p e l l a n t  o b j e c t e d  t o  e v e r y  s t r i k e .  

Miss J a c k s o n  s t a t e d  t h a t  s h e  b e l i e v e d  i n  t h e  d e a t h  p e n a l t y ,  

d e p e n d i n g  upon  t h e  c i r c u m s t a n c e s .  11 I n  some c a s e s  I c a n  see 

[ i m p o s i n g  t h e  d e a t h  p e n a l t y ] ;  i n  some c a s e s  I c a n ' t . "  ( R .  2 8 1 ) .  

She  a l s o  s t a t e d  t h a t  s h e  would l i s t e n  t o ,  and  a p p l y  t h e  l a w ,  t h a t  

s h e  c o u l d  v o t e  f o r  t h e  d e a t h  p e n a l t y ,  and  t h a t  s u c h  a  d e c i s i o n  

w o u l d  b e  h e r  own. (R .  281 -285) .  She  i n i t i a l l y  c a t e g o r i c a l l y  

s t a t e d  t h a t  "murder" would b e  a  " s e r i o u s  crime" t h a t  would j u s -  

t i f y  t h e  d e a t h  p e n a l t y ,  q u a l i f y i n g  i t  o n l y  l a t e r  by n o t i n g  t h a t  

i t  would depend  on  "what e x a c t l y  happened  and  why i t  happened."  

( R .  2 8 3 ) .  She s a i d  t h a t  s h e  c o u l d  recommend t h e  d e a t h  p e n a l t y  

even  i f  t h e  d e f e n d a n t  h a d  m e n t a l  d i s o r d e r s ,  d e p e n d i n g  o n  t h e  

" k i n d  o f  e m o t i o n a l  p rob l ems  h e  had." ( R .  2 8 4 ) .  She  answered  i n  

t h e  n e g a t i v e  t o  t h e  S t a t e ' s  q u e s t i o n :  "Do y o u  b e l i e v e  t h a t  

b l a c k s  a r e  more l i k e l y  t o  r e c e i v e  t h e  d e a t h  p e n a l t y  t h a n  w h i t e s " ?  

(R. 2 8 4 ) .  

When t h e  S t a t e  e x e r c i s e d  a  p e r e m p t o r y  c h a l l e n g e  a g a i n s t  Ms. 

J a c k s o n ,  a p p e l l a n t  o b j e c t e d  on  t h e  b a s i s  o f  Neil,  and  t h e  C o u r t  

r e q u i r e d  t h e  S t a t e  t o  j u s t i f y  i t s  c h a l l e n g e .  Dur ing  a r g u m e n t ,  

a p p e l l a n t  p o i n t e d  o u t  t h a t  t h e  S t a t e  a l r e a d y  had c h a l l e n g e d  s i x  

o f  e i g h t  non -wh i t e  j u r o r s ,  t h a t  Miss J a c k s o n ' s  v o i r  d i r e  a n s w e r s  

c o n t a i n e d  no  h i n t  o f  p a r t i a l i t y  o r  b i a s ,  and t h a t  t h e  S t a t e  had 

39  The S t a t e  l a t e r  s t r u c k  a n o t h e r  b l a c k  j u r o r ,  Ms. N e t t l e s .  
(R. 4 7 1 ) .  



n o t  e x e r c i s e d  s t r i k e s  a g a i n s t  numerous w h i t e  v e n i r e  j u r o r s  who 

gave  v i r t u a l l y  i d e n t i c a l  answers  a b o u t  t h e i r  v i ews  on t h e  d e a t h  

I n  a d d i t i o n ,  t h e  C o u r t  knew t h a t  a p p e l l a n t  i s  b l a c k  and  t h e  

v i c t i m  was w h i t e  ( a s  w e l l  a s  a l l  t h e  p r o s e c u t i o n  w i t n e s s e s ) ,  and  

t h a t  t h e  S t a t e  h a d  e n g a g e d  i n  " d i s p a r a t e  examina t ion"  o f  t h e  

v e n i r e  j u r o r s ,  e . g . ,  a s k i n g  o n l y  b l a c k ,  n o t  w h i t e  v e n i r e  members 

whe the r  t h e y  t h o u g h t  t h e  a d m i n i s t r a t i o n  of  t h e  d e a t h  p e n a l t y  was 

r a c i a l l y  b i a s e d .  ( R .  77 ( ~ c ~ o r v e y ) ,  284 ( ~ a c k s o n ) ,  369 ( R e e s e ) ) .  

The S t a t e  r e p l i e d  t h a t  i t  h a d  n o t  y e t  e x e r c i s e d  s t r i k e s  

a g a i n s t  two b l a c k s ,  and t h e n  added  a t  R .  376 ( emphas i s  a d d e d ) :  

I t h i n k  t h e  o t h e r  two b l a c k s  t h a t  a r e  on 
h e r e  a r e  b e t t e r  t h a n  s h e  i s ,  as far as - - -  
black people e. 

The S t a t e  added t h a t  Miss J a c k s o n ' s  a n s w e r s  a b o u t  t h e  d e a t h  

I t  p e n a l t y  were  u n c e r t a i n " ,  which i s  s i m p l y  n o t  s u p p o r t e d  by  t h e  

r e c o r d .  Nor i s  i t  t h e  " c l e a r  and  r e a s o n a b l y  s p e c i f i c "  p r o s e c u t o -  

r i a l  e x p l a n a t i o n  t h a t  Neil - r e q u i r e s .  S e e ,  e . g . ,  S l a p p y  - v.  S t a t e ,  

503  So.2d 350 ,  355 ( F l a .  3d DCA 1 9 8 7 ) ;  F loyd  v .  S t a t e ,  1 2  F.L.W. 

2105 ( F l a .  3d DCA 1 9 8 7 ) .  The f o l l o w i n g  c o l l o q u y  t h e n  o c c u r r e d :  

Mr. M i l l e m a n n :  . . . r e a s o n  t h a t  s h e ' s  
b e i n g  s t r i c k e n  a s  a  j u f ; e [ z2Ej  i s  b e c a u s e  s h e ' s  

4 0  Whether t o  recommend t h e  d e a t h  p e n a l t y  would depend on 
a l l  t h e  c i r c u m s t a n c e s ;  whe the r  t o  recommend t h e  d e a t h  p e n a l t y  f o r  
someone  w i t h  a  m e n t a l  i l l n e s s ,  l i k e w i s e ,  would depend  upon t h e  
d e g r e e  of i l l n e s s ;  and t h e  f a c t  t h e  v i c t i m  was a  law e n f o r c e m e n t  
o f f i c e r  would n o t  make t h e  crime s i g n i f i c a n t l y  more s e r i o u s .  R .  
94-95,  1 0 0  ( ~ m m a n u e l ) ,  108-09 ,  1 1 3  ( R o b e r t  ~ i l l i a m s ) ,  1 2 9 ,  130-32 
( ~ a n g d o n ) ,  220-24,  229 ( ~ i t t l e ) ,  308-09 ( M c ~ o n a l d ) ,  153-57 (Mul- 
l e r )  ) . 

M s .  Dena Lynn T y r e e  was a  w h i t e  p e t i t  j u r o r  who was s e a t e d  
a f t e r  Miss J a c k s o n  was s t r u c k .  Ms. T y r e e  s t a t e d  s h e  d i d  n o t  
p e r s o n a l l y  b e l i e v e  i n  t h e  d e a t h  p e n a l t y ;  y e t  t h e  S t a t e  d i d  n o t  
e x e r c i s e  a  s t r i k e  a g a i n s t  h e r .  ( R .  3 4 2 ) .  



b l a c k ,  and  I t h i n k  t h i s  c a s e  f a l l s  s q u a r e l y  w i t h i n  
Neil - and  s q u a r e l y  w i t h i n  t h e  Supreme C o u r t  r u l i n g .  
M r .  Rirnmer: T h a t ,  o f  c o u r s e ,  i s  n o n s e n s e .  
The Cour t :  Well, I don't think it's nonsense. 

(R. 374)  ( emphas i s  s u p p l i e d ) .  

However, t h e  C o u r t  t h e n  e x p r e s s e d  i t s  b e l i e f  t h a t  i t  c o u l d  

impose no remedy f o r  what  i t  t h o u g h t  t o  b e  a N e i l - B a t s o n  v i o l a -  

t i o n .  The C o u r t  f i r s t  s a i d  a t  R.375: 

T h e  C o u r t :  A t  t h i s  p o i n t  I d o n ' t  t h i n k  I 
have  any  r e s p o n s i b i l i t y  e x c e p t  t o  make you  
s t a t e  t h e  r e a s o n  i n  t h e  r e c o r d  and  t h e n  hope 
t h e  a p p e l l a t e  c o u r t  d o e s n ' t  f i n d  some. 
M r .  C a r r :  J u d g e ,  I would a s k  t h e  C o u r t  t o  
c o n s i d e r  i n  e x e r c i s i n g  y o u r  d i s c r e t i o n .  
The C o u r t :  I d o n ' t  have  a n y  d i s c r e t i o n .  I 
t h i n k  t h e  m a t t e r  e n d s  t h e r e .  I j u s t  make 
them s t a t e  t h e i r  r e a s o n  i n  t h e  r e c o r d  and  
hope t h a t  t h e y  d o n ' t  make u s  t r y  t h e  c a s e  
a g a i n .  

-1, 
4. 

-1- 
4. J: 

1 ' m  n o t  s t r i k i n g  h e r .  The S t a t e  s t r u c k  h e r .  

A f t e r  f u r t h e r  a r g u m e n t  b y  a p p e l l a n t  " t h a t  i t  i s  s e r i o u s  

e r r o r  t o  a l l o w  J a c k s o n  t o  b e  removed from t h i s  j u r y "  ( R .  3 7 6 ) ,  

t h e  C o u r t  s a i d  a g a i n  a t  R .  376: 

 hat's t h e  a r  ument you make t o  t h e  a p p e l l a t e  5 c o u r t .  I don t t h i n k  I have  any  c h o i c e  [ b u t  
t o  s t r i k e  h e r ] .  

A p p e l l a n t  r e sponded  by a s k i n g  t h e  C o u r t  t o  s t r i k e  t h e  v e n i r e  

p a n e l ,  which r e q u e s t  was d e n i e d .  ( R .  376-77) .  

2 )  Miss McCartv 

Miss M c C a r t y ,  a n o t h e r  b l a c k  v e n i r e  j u r o r ,  s t a t e d  t h a t  s h e  

d i d  n o t  have  f e e l i n g s  on t h e  d e a t h  p e n a l t y  "one way o r  t h e  o t h e r "  

and  would " t r y  t o  keep  a n  open mind." ( R .  1 7 1 ) .  The i m p o s i t i o n  

o f  d e a t h  s h o u l d  " a l l  depend  on t h e  s i t u a t i o n . "  ( R .  1 7 3 ) .  

D e s p i t e  t h e s e  a n s w e r s ,  t h e  p r o s e c u t o r  s t r u c k  M s .  McCarty,  



o v e r  d e f e n s e  o b j e c t i o n .  ( R  217-18) .  The C o u r t  i n q u i r e d  why t h e  

p r o s e c u t o r  s t r u c k  M s .  McCarty,  and  t h e  p r o s e c u t o r  r e s p o n d e d :  

F r a n c e s  McCarty b e c a u s e  s h e  s a i d  s h e  d i d n ' t  
know i f  s h e  c o u l d  v o t e  f o r  t h e  d e a t h  p e n a l t y ,  
a n d  d u r i n g  g e n e r a l  v o i r  d i r e  t h i s  morn ing ,  
s h e  s a i d  s h e  d i d  n o t  want  t o  s i t  i n  judgment  
a g a i n s t  a n o t h e r  p e r s o n .  

(R. 2 1 8 ) .  The C o u r t  t o o k  n o  f u r t h e r  a c t i o n .  

It i s ,  o f  c o u r s e ,  s i m p l y  n o t  t r u e  t h a t  M s .  McCarty e x p r e s s e d  

any i n a b i l i t y  t o  v o t e  f o r  t h e  d e a t h  p e n a l t y .  She d i d ,  d u r i n g  t h e  

11 g e n e r a l  v o i r  d i r e ,  s a y  t h a t  s h e  p r e f e r s  n o t  t o  s i t  i n  judgment  

a g a i n s t  a n o t h e r  pe r son"  ( R .  3 4 - 3 5 ) ,  b u t  s o  d i d  s e v e r a l  o t h e r  p e r -  

s o n s ,  a n d  s h e  d i d  n o t  s a y  t h a t  s h e  c o u l d  n o t  s i t  i n  judgment .  

The p r o s e c u t o r  made no  f u r t h e r  i n q u i r y  o f  h e r  o n  t h i s  p o i n t ,  

e v i d e n t l y  c o n t e n t  t o  h a v e  a  s e e m i n g  e x c u s e  t o  s t r i k e  a n o t h e r  

b l a c k  j u r o r .  

3 )  Argument 

The C o u r t  r e q u i r e d  t h e  S t a t e  t o  j u s t i f y  b o t h  t h e  J a c k s o n  a n d  

McCarty s t r i k e s .  Having h e a r d  t h e  v o i r  d i r e  o f  t w e n t y - n i n e  p r i o r  

v e n i r e  j u r o r s  when t h e  S t a t e  s t r u c k  J a c k s o n ,  t h e  s e n t e n c i n g  C o u r t  

was " b e s t  a b l e  t o  e v a l u a t e  w h e t h e r  t h e r e  [ w a s ]  a  n e e d  f o r  t h e  

e x p l a n a t i o n  o f  c h a l l e n g e s  on t h e  b a s i s  t h a t  t h e y  a r e  r a c i a l l y  

m o t i v a t e d . "  Thomas v. S t a t e ,  502 So.2d 994 ,  996 ( F l a .  4 t h  DCA 

1 9 8 7 ) .  " [ ~ I x p e r i e n c e d  i n  s u p e r v i s i n g  v o i r  d i r e , "  t h e  C o u r t  

d e c i d e [ d ]  " t h e  c i r c u m s  t a n c e s  c o n c e r n i n g  t h e  p r o s e c u t o r ' s  u s e  o f  

pe rempto ry  c h a l l e n g e s  c r e a t e [ d ]  a  p r ima  f a c i e  c a s e  o f  d i s c r i m i n a -  

t i o n  a g a i n s t  b l a c k  j u r o r s  ." U.S. v .  -David,  803  F.2d 1 5 6 7 ,  1570  

( 1 1 t h  C i r .  1 9 8 6 ) ;  s e e  a l s o  P e a r s o n  v .  S t a t e ,  1 2  F.L.W. 2147 

( F l a .  2d DCA 1 9 8 7 ) .  I n  n e i t h e r  i n s t a n c e ,  d i d  t h e  S t a t e  meet i t s  

b u r d e n  o f  r e b u t t i n g  t h e  p r e s u m p t i o n  " t h a t  t h e  q u e s t i o n e d  c h a l -  



l e n g e s  w e r e  n o t  e x e r c i s e d  s o l e l y  b e c a u s e  o f  t h e  p r o s p e c t i v e  

j u r o r ' s  r a c e t t  H a l e  v .  S t a t e ,  4 8 0  So.2d 1 1 5 ,  116  l la. 2d DCA 

1 9 8 5 ) ,  q u o t i n g  Neil -v-. S t a t e ,  s u p r a  a t  486-87. 

The s e n t e n c i n g  Cour t  c l e a r l y  e r r e d  when i t  f a i l e d  t o  p r o v i d e  

a  remedy f o r  what  i t  a p p a r e n t l y  found t o  b e  a  r a c i a l l y  m o t i v a t e d  

s t r i k e  a g a i n s t  Miss J a c k s o n .  T h i s  f i n d i n g  i s  e n t i t l e d  t o  

d e f e r e n c e . 4 1  See  - Thomas -v; - S t a t e ,  502 So. 2d 994  la 4 t h  DCA 

1 9 8 7 ) .  T h e r e  a r e  a t  l e a s t  two r e m e d i e s  f o r  a  Ne i l -Ba t son  v i o l a -  

t i o n :  e i t h e r  d i s m i s s  t h e  e n t i r e  v e n i r e  p o o l  and  b e g i n  w i t h  a new 

p a n e l ,  o r  r e i n s t a t e  t h e  i m p r o p e r l y  c h a l l e n g e d  j u r o r  on t h e  ven-  

i r e .  B a t s o n  v .  K e n t u c k y ,  1 0 6  S . C t  1 7 1 2 ,  1 7 2 4 ,  n . 2 4  ( 1 9 8 6 ) .  

Accord,  S t a t e  v .  N e i l ,  457 So.2d 481 ,  486-87 ( F l a .  1 9 8 4 ) ,  q u o t e d  

i n  Ha le  v .  - S t a t e ,  480 So.2d 1 1 5 ,  116 ( F l a .  2nd DCA 1 9 8 5 ) ;  C o t t o n  

v .  S t a t e ,  468 So.2d 1047 ( F l a .  4 t h  DCA 1 9 8 5 ) .  

I n  s h o r t ,  a s  i n  S l a p p y  v .  S t a t e ,  503  So. 2d 350 ,  355-56 

 l la. 3d DCA 1 9 8 7 ) ,  t h e  e r r o r  i n  t h e  i n s t a n t  c a s e  " i s  t h a t  t h e  

t r i a l  c o u r t  a p p a r e n t l y  c o n s i d e r e d  i t s e l f  bound t o  a c c e p t  a l l  o f  

t h e  p r o s e c u t o r ' s  e x p l a n a t i o n s  a t  f a c e  v a l u e . "  See  a l s o  Keeton v .  

S t a t e  724 S.W.2d 5 8 ,  66  e ex. App. 1 9 8 7 ) .  
-9 

The r e c o r d  i n  t h e  i n s t a n t  c a s e  amply s u p p o r t s  t h e  c o n c l u s i o n  

t h a t  t h e  J a c k s o n  and McCarty s t r i k e s  were r a c i a l l y  m o t i v a t e d .  A s  

n o t e d  a b o v e ,  t h e  S t a t e  conduc ted  d i s p a r a t e  e x a m i n a t i o n s  o f  t h e  

b l a c k  and w h i t e  v e n i r e  j u r o r s ;  g a v e  d i s p a r a t e  t r e a t m e n t  t o  s i m i -  

4 1  The  f i n d i n g  i s  e n t i t l e d  t o  w e i g h t  w h e t h e r  viewed a s  
e x p r e s s  - -  "I d o n ' t  t h i n k  [ a p p e l l a n t ' s  r a c i a l  c h a l l e n g e  i s ]  
n o n s e n s e t t  ( R .  374)  --  o r  a s  i m p l i c i t .  - See R i j o  v .  S t a t e ,  721 
S.W.2d 562 ,  565 (Tex.  C t .  App. 1986)  ( " t h e  t r i a l  c o u r t  was j u s -  
t i f i e d  i n  i m  l i e d l  f i n d i n  f r o m  t h e  f a c t s  and r e l e v a n t  c i r -  
c u m s t a n c e s '  ++ t a t  n o  ~ n  e r e n c e  o f  r a c i a l  b i a s  was r a i s e d )  (em- 
p h a s i s  a d d e d ) .  



l a r  r e s p o n s e s  f rom w h i t e  and  b l a c k  v e n i r e  j u r o r s  ( s t r i k i n g  t h e  

b l a c k  j u r o r s ) ;  o f f e r e d  a s s e r t e d  r e a s o n s  f o r  d i s q u a l i f y i n g  Ms. 

J a c k s o n  and  Ms. McCarty t h a t  were n e i t h e r  t r u e ,  n o r  " c l e a r  and  

r e a s o n a b l y  s p e c i f i c " ;  c o n d u c t e d  two o f  t h e  b r i e f e s t  o f  a l l  v o i r  

d i r e  e x a m i n a t i o n s  o f  Miss J a c k s o n  a n d  M s .  M ~ C a r t y ; ~ ~  and  a t -  

t emp ted  t o  j u s t i f y  i t s  s t r i k e s  w i t h  a  r a c i a l  s l u r :  two o t h e r  

b l a c k  v e n i r e  j u r o r s  were  " b e t t e r "  " a s  f a r  a s  b l a c k s  go .  I t  S ee  - 
Floyd  v .  S t a t e ,  1 2  F.L.W. 2105,  2106 ( F l a .  3d DCA 1 9 8 7 ) ;  Peek  v .  

I t  S . t a t e  488 So. 2d 5 2 ,  56  ( F l a .  1986)  ( a  j u d g e  s h o u l d  n o t  convey  
-9 

a n  image o f  p r e j u d i c e  o r  b i a s  t o  any  p e r s o n  o r  a n y  segment  o f  t h e  

community.") .  

The B a t s o n - N e i l  e r r o r  was s u r e l y  p r e j u d i c i a l .  The s t r i k i n g  

o f  a  s i n g l e  b l a c k  j u r o r  i s  i n h e r e n t l y  p r e j u d i c i a l .  FlemGng v .  

Kemp, 7 9 4  F. 2d 1 4 7 8 ,  1 4 8 3  ( l l t h  C i r .  1 9 8 6 ) .  Accord ,  Faoyd -v;  

S t a t e ,  s u p r a   he he s t r i k i n g  o f  a  s i n g l e  b l a c k  j u r o r  f o r  a  r a c i a l  

r e a s o n  v i o l a t e s  t h e  E q u a l  P r o t e c t i o n  C l a u s e ,  e v e n  where  o t h e r  

b l a c k  j u r o r s  a r e  s e a t e d ,  and  even  when t h e r e  a r e  v a l i d  r e a s o n s  

f o r  t h e  s t r i k i n g  o f  some b l a c k  j u r o r s " ) ;  H a l e  v-. S t a t e ,  480 So.2d 

1 1 5  ( F l a .  2d DCA 1 9 8 5 ) ;  U .  S. v . - G o r d o n ,  817 F.2d 1538  ( l l t h  C i r .  

1 9 8 7 ) ;  U. S;  v .  Dav id ,  803  F.2d 1567 ( l l t h  ~ i r .  1 9 8 6 ) ;  Powe l l  v. 

S t a t e ,  355 S.E.2d 72 ( ~ a .  C t .  App. 1 9 8 7 ) ;  Rodgers  v .  S t a t e ,  725 

S.W.2d 477  e ex. C t .  App. 1 9 8 7 ) .  

1 THE COURT ERRED I N  FAILING TO STRIKE FOR CAUSE 
MRS. HARRIET MAJORS, A VENIRE JUROR 

4 2  E a c h  e x a m i n a t i o n  c o v e r e d  a b o u t  one  a g e  ( ~ a c k s o n ,  3 3  
l i n e s ;  McCarty,  9  l i n e s  ( e x c l u d i n g  o b j e c t i o n s ) y  o f  t r a n s c r i p t .  
V e r y  f e w  o f  t h e  S t a t e ' s  o t h e r  v o i r  d i r e s  w e r e  a s  b r i e f  o r  
b r i e f e r .  



A r t i c l e  I ,  S e c t i o n  1 6  o f  t h e  F l o r i d a  C o n s t i t u t i o n ,  t h e  

S i x t h ,  E i g h t h ,  and  F o u r t e e n t h  Amendments t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n ,  a n d  S e c t i o n  913 .03 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) ,  a l l  

g u a r a n t e e  a  d e f e n d a n t  i n  a  c a p i t a l  s e n t e n c i n g  p r o c e e d i n g  t h e  

r i g h t  t o  a n  i m p a r t i a l  j u r y .  I n  f a i l i n g  t o  s t r i k e  f o r  c a u s e  Mrs. 

M a j o r s ,  t h e  s e n t e n c i n g  c o u r t  d e n i e d  a p p e l l a n t  t h i s  f u n d a m e n t a l  

r i g h t .  

D u r i n g  Mrs. M a j o r s '  v o i r  d i r e  e x a m i n a t i o n ,  s h e  t e s t i f i e d  

t h a t  Pau l  P a r k s  was one o f  h e r  "ve ry  c l o s e s t  f r i e n d s , "  and t h a t  

s h e  and h e r  husband had known t h e  P a r k s '  f o r  a p p r o x i m a t e l y  twen- 

t y - f i v e  ( 2 5 )  y e a r s .  ( R .  458-59) .  " [ ~ a r k s ]  a n d  h i s  w i f e  h a v e  

j u s t  been  among o u r  v e r y  c l o s e s t  f r i e n d s .  We t a k e  v a c a t i o n s  w i t h  - 
them. We d o  a l l  s o r t s  o f  t h i n g s  t o g e t h e r . "  ( R .  459)  ( emphas i s  

a d d e d ) .  Mrs. Majors  r e a d i l y  acknowledged t h a t  s h e  d i s c u s s e d  t h e  

F i t z p a t r i c k  c a s e  w i t h  P a r k s .  (R.  4 5 9 ) .  1' We were extremely 

i n t e r e s t e d  i n  i t  a t  t h e  time b u t ,  y e s ,  w e  h e a r d  a  g r e a t  d e a l  o f  

i t  f r o m  P a u l ,  Mr. P a r k s . "  ( R .  461 ,  462) ( emphas i s  s u p p l i e d ) .  

P a r k s  r e l a y e d  t o  h e r  what  happened on t h e  day  a p p e l l a n t  t o o k  him 

a s  a  h o s t a g e .  ( R .  462) .  

Mrs. Majors  was a s k e d  a b o u t  h e r  a b i l i t y  t o  b e  a n  i m p a r t i a l  

j u r o r ,  g i v e n  h e r  l o n g  p e r s o n a l  f r i e n d s h i p  w i t h  Mr. P a r k s :  

I would t r y  t o  b e ,  b u t  I c o u l d  n o t  h o n e s t l y  
s a y .  I ' m - s u r e  t h a t  t h e  f a c t  t h a t  you know 
someone v e r y  much and  you wou-ld certainly p u t  
a g r e a t  d e a l  o i  c r e d i b r l ~ t y  t o  what  h e  had- t o  

t wou ard, - I thxnk, te be to- %iy hpart:zl? hI d o n t ' t  know. I d o n ' t  
know how I would r e a c t  t o  t h a t .  I ' m  s o r r y .  

( R .  460)  ( emphas i s  s u p p l i e d ) .  She c o n t i n u e d :  

The re  a g a i n ,  when you know someone v e r y  w e l l ,  
i t ' s  h a r d  t o  c o m p l e t e l y  u n t a n g l e  y o u r  f e e l -  
i n g s ,  b u t  I would do  t h e  b e s t  t h a t  I c o u l d .  



The Court said in Leon v. State, 396 So.2d 203, 205 (Fla. 3d 

DCA 1981): 

Although a trial court has broad discretion 
in its conduct of voir dire, . . . its exer- 
cise of that discretion is "subject to the 
essential demands of fairness." 

Based upon the above facts, the Court below clearly abused its 

discretion by failing to strike Ms. Majors for cause. (R. 523- 

It is plain that Mrs. ~ajors' close association with Parks 

"substantially impair[edlU her ability to be an impartial juror. 

Wainwright v .  Witt, - U.S. 
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105 S. Ct. 844 (1985); Lara v. 

State, 464 So.2d 1173 (Fla. 1985); Herring v. State, 446 So.2d 

1049 (Fla. 1984) .44 Mr. Parks was the critical State's witness 

at the resentencing. He was one of appellant's crime victims, 

an-d - the "victim" of four of the five aggravating circumstances 
. . - . . . . . . - . . . . . . . . . . - . . . . 

43 At the time appellant challenged for cause Mrs. Majors, 
he had one remaining peremptory challenge, which he used against 
another prospective juror. Thus, appellant was unable to use 
that challenge to "backstrike" Mrs. Majors. As this Court stated 
in Hill-v. State, 477 So.2d 553, 556 (Fla. 1985): 

[1]t is reversible error for a court to force 
a party to use peremptory challenges on 
persons who should hve been excused for 
cause, provided the party subsequently ex- 
hausts all of his or her peremptory chal- 
lenges and an additional challenge is sought 
and denied. 

Appellant exhausted all of his peremptory challenges and the 
Court denied his request for additional challenges. (R. 530). 

44 These cases note that the prospective juror need not be 
unequivocal about his ability to be impartial; rather, a juror 
should be struck for cause where the juror's ability to be impar- 
tial is "substantially impaired." 



f o u n d  b y  t h e  s e n t e n c i n g  ~ o u r t . 4 5  Mrs. ~ a j o r s '  u n d e r s t a n d a b l e  

p r e - h e a r i n g  commitment t o  g i v e  h i s  t e s t i m o n y  "a  g r e a t  d e a l  o f  

c r e d i b i l i t y "  t h e r e f o r e  was e x t r a o r d i n a r i l y  p r e j u d i c i a l .  Given 

t h e  long- t e rm and  d e e p  f r i e n d s h i p  b e t w e e n  M r .  P a r k s  a n d  Mrs. 

M a j o r s ,  i t  i s  i n e v i t a b l e  t h a t  s h e  a l s o  g a v e  enhanced  w e i g h t  t o ,  

f o u n d  m-o-re - a g g r a v a t i n g ,  a c t s  a imed a t  P a r k ' s  l i f e .  I t  i s  t o  

a v o i d  a r b i t r a r y  p r e j u d i c e ,  f l o w i n g  from sympathy,  t h a t  t h e  Su- 

preme C o u r t  p r e c l u d e d  t h e  u s e  o f  v i c t i m  i m p a c t  s t a t e m e n t s  i n  

d e a t h  p e n a l t y  c a s e s .  S e e  - B o o t h  v .  Maryland ,  107 S. C t .  2529 

( 1 9 8 7 ) .  T h a t  p r e j u d i c e  i s  f a r  g r e a t e r  where  t h e  j u r o r  i s  "very  

c l o s e s t  f r i e n d s "  w i t h  a  v i c t i m .  

I n  S i n g e r  -v. S t a t e ,  109 So.2d 7  ( F l a .  1 9 5 9 ) ,  t h e  d e f e n d a n t  

was  s e n t e n c e d  t o  d e a t h  f o r  t h e  murder o f  a  r e l a t i v e  o f  a  p r o -  

minen t  l o c a l  f a m i l y .  T h i s  C o u r t  h e l d  i t  was r e v e r s i b l e  e r r o r  n o t  

t o  d i s m i s s  f o r  c a u s e  a  v e n i r e  j u r o r  who t e s t i f i e d  t h a t  h e  was 

u n c e r t a i n  h e  c o u l d  r e n d e r  a n  i m p a r t i a l  v e r d i c t  b e c a u s e  h e  knew 

t h e  v i c t i m ' s  f a m i l y  and  might  b e  b i a s e d  " s u b c o n s c i o u s l y " ,  - i d .  a t  

2 0 ,  and  b e c a u s e  h e  knew a b o u t  t h e  c a s e .  T h i s  C o u r t  found  " r e a -  

s o n a b l e  doubt"  t h a t  t h e  j u r o r  c o u l d  b e  i m p a r t i a l .  

45  I n d e e d ,  h i s  t e s t i m o n y  p r o v i d e d  t h e  b a s e s  f o r  a l l  o f  t h e  
a g g r a v a t i n g  c i r c u m s t a n c e s  f o u n d :  h e  t e s t i f i e d  t h a t  a p p e l l a n t  
t h r e a t e n e d  t o  s h o o t  t h e  h o s t a g e s  ( R .  629-30) ;  a p p e l l a n t  s h o t  t h e  
v i c t i m  ( R .  6 3 1 ) ;  M r .  P a r k s  " w r e s t l e d "  w i t h  a p p e l l a n t  on  t h e  f l o o r  
o v e r  c o n t r o l  of  h i s  gun ( R .  6 3 2 ) ;  a p p e l l a n t  s h o t  him (R. 6 3 2 ) ;  
and p e r h a p s  most damaging: 

F i n a l l y ,  h e  ( a p p e l l a n t )  g o t  h i s  f o o t  i n  my 
c h e s t  a n d  p u s h e d  me away .  And t h e n  a s  I 
r a i s e d  u p  a g a i n  t o  go  back  a g a i n ,  h e  had t h e  
gun i n  b o t h  hands  t h i s  time and  i t  went  c l i c k  . . . Y e s ,  i t  [ t h e  g u n ]  was r i g h t  a t  my 
c h e s t .  

(R. 6 3 3 ) .  



T h e  C o u r t  a l s o  h e l d  t h a t  a  j u r o r ' s  s t a t e m e n t  t h a t  h e  w i l l  

c o n s i e n t i o u s l y  f i n d  t h e  f a c t s  and  a p p l y  t h e  law d o e s  n o t ,  i p s o  

f a c t o ,  e s t a b l i s h  h i s  competence :  

i f  i t  a p p e a r s  f rom o t h e r  s t a t e m e n t s  made by him o r  f rom 
o t h e r  e v i d e n c e  t h a t  h e  i s  n o t  p o s s e s s e d  o f  a  s t a t e  o f  
mind which  w i l l  e n a b l e  him t o  d o  s o .  

I d .  a t  24 .  See  a l s o ,  Lusk  v .  S t a t e ,  446 So.2d 1038 ( F l a .  1 9 8 4 ) ;  - -- 
Lambr ix  v .  S t a t e ,  494 So.2d 1 1 4 3  ( F l a .  1986)  ( i t  was p r o p e r  t o  

e x c l u d e  a  j u r o r  who gave  i n c o n s i s t e n t  a n s w e r s  a b o u t  h e r  c a p a c i t y  

t o  recommend t h e  d e a t h  p e n a l t y ) .  I n  H i l l  v .  S t a t e ,  477 So.2d 553  

( F l a .  1 9 8 5 ) ,  t h i s  C o u r t  r e i t e r a t e d  t h e  " r e a s o n a b l e  doub t "  r u l e :  

I f  t h e r e  i s  a  b a s i s  f o r  any  r e a s o n a b l e  d o u b t  
a s  t o  any  j u r o r ' s  p o s s e s s i n g  t h a t  s t a t e  o f  
m i n d  w h i c h  w i l l  e n a b l e  h im  t o  r e n d e r  a n  
i m p a r t i a l  v e r d i c t  b a s e d  s o l e l y  o n  t h e  e v i -  
d e n c e  s u b m i t t e d  and  t h e  law announced  a t  t h e  
t r i a l ,  h e  s o u l d  b e  e x c u s e d .  . . 

I d . ,  q u o t i n g  S i n g e r  v .  S t a t e ,  s u p r a  a t  23-24.46 - 
Dis t r ic t  c o u r t s  o f  a p p e a l  h a v e  c a r e f u l l y  a p p l i e d  t h e  " r e a -  

s o n a b l e  doub t "  r u l e  t o  j u r o r s  l i k e  Mr. M a j o r s .  I n  J e f f e r s o n  v .  

S t a t e ,  489 So.2d 211  ( F l a .  3 r d  DCA 1 9 8 6 ) ,  t h e  C o u r t  f ound  r e a s o n -  

a b l e  d o u b t  a b o u t  a  v e n i r e  j u r o r ' s  i m p a r t i a l i t y  b e c a u s e  s h e  g a v e  

e q u i v o c a l  a n s w e r s  a b o u t  w h e t h e r  h e r  h u s b a n d ' s  j o b  i n  t h e  c l e r k ' s  

o f f i c e  migh t  p o s s i b l y  a f f e c t  h e r  o b j e c t i v i t y  a n d  t h e  w e i g h t  s h e  

would g i v e  p o l i c e  t e s t i m o n y .  I n  Auriemme- v .  S t a t e ,  5 0 1  So. 2d 4 1  

( F l a .  5 t h  DCA 1 9 8 6 ) ,  t h e  C o u r t  r e v e r s e d  a  c o n v i c t i o n  b e c a u s e  a  
, . . . . . .. . ~ . . .  . .  . ....-. 

46 I n  H i l l ,  a  d e a t h  p e n a l t y  c a s e ,  t h i s  C o u r t  h e l d  t h a t  t h e  
t r i a l  c o u r t  e r r e d  i n  f a i l i n g  t o  s t r i k e  v e n i r e  j u r o r  J o h n s o n  f o r  
c a u s e .  Dur ing  h i s  v o i r  d i r e  e x a m i n a t i o n ,  J o h n s o n  a d m i t t e d  p r o -  
d e a t h  p e n a l t y  f e e l i n g s  a s  a  r e s u l t  o f  media c o v e r a g e .  D e s p i t e  
h i s  c o n t e n t i o n  t h a t  h e  c o u l d  d i s r e g a r d  h i s  f e e l i n g s  and  l i s t e n  t o  
t h e  e v i d e n c e ,  t h i s  C o u r t  f o u n d  t h a t  h e  " d i d  n o t  p o s s e s s  t h e  r e -  
q u i s i t e  i m p a r t i a l  s t a t e  o f  mind."  ill - a t  556.  



j u r o r  s t a t e d  t h a t ,  w h i l e  s h e  "would t r y "  t o  b e  f a i r ,  s h e  was n o t  

s u r e  s h e  c o u l d  b e ,  b e c a u s e  s h e  had  two young n i e c e s .  S e e  S i k e s  -- 
v .  S e a b o a r d  C o a s t  L i n e s  R a i l r o a d  Co. ,  487 So. 2d 1118 ,  1 1 2 1  ( ~ l a .  

1st DCA 1 9 8 6 )  ( a  " j u r o r ' s  t e s t i m o n y  t h a t  s h e  w o u l d  ' t r y  t o  b e  

f a i r " '  d o e s  n o t  a s s u r e  i m p a r t i a l i t y ) .  

L i k e  t h e  j u r o r s  i n  J e f f e r s o n ,  Lambr ix ,  Auriemme, a n d  S i k e s ,  

Mrs. Ma jo r s  conceded  s h e  might  n o t  b e  i m p a r t i a l  (R. 460 )  a n d ,  a t  

b e s t ,  g a v e  i n c o n s i s t e n t  a n d  ambiguous a n s w e r s  on t h i s  p o i n t  (com- 

p a r e  R .  463 w i t h  R .  465 )  t h e s e  s t a t e m e n t s  d o  n o t  e v e n  s u g g e s t  

t h a t  s h e  c o u l d  overcome a n  o b j e c t i v e  s o u r c e  o f  i n e v i t a b l e  p a r -  

t i a l i t y  - a  c l o s e  and  l o n g  f r i e n d s h i p .  S e e  a l s o  L a r a  v .  S t a t e ,  

464  So.2d 1173  ( F l a .  1 9 8 5 ) ;  Smi th  v .  S t a t e ,  463  So.2d 542  l la. 

5 t h  DCA 1985)  .47  

47 C o u r t s  o f t e n  h a v e  found  t o  b e  d i s q u a l i f y i n g  s o c i a l  r e l a -  
t i o n s h i  s b e t w e n  v e n i r e  j u r o r s  a n d  n o n - p a r t y  w i t n e s s e s .  For 
dn S t a t e  v .  J o i n e r ,  112  So. 503  (La .  1 9 2 7 ) ,  a  p r o s p e c -  
t i v e  j u r o r  t e s t l f l e d  d u r i n g  v o i r  d i r e  t h a t  h e  was a  c l o s e  p e r -  
s o n a l  f r i e n d  o f  t h e  main w i t n e s s  f o r  t h e  s t a t e  ( a s  w e l l  a s  t h e  
v i c t i m ) .  The C o u r t  h e l d  t h a t  i t  was r e v e r s i b l e  e r r o r  t o  a l l o w  
t h e  j u r o r  t o  s i t ,  s t a t i n g :  

I t  i s  t h e  n a t u r a l  i m p u l s e  o f  a l l  men, w i t h  r a r e  
e x c e p t i o n s ,  when t h e  d i r e c t  q u e s t i o n  i s  p u t  t o  
t h e m ,  e s p e c i a l l y  by o n e  i n  a u t h o r i t y ,  s u c h  a s  a  
d i s t r i c t  a t t o r n e y  o r  a  t r i a l  j u d g e ,  t o  d e c l a r e  
t h a t  t h e y  b e l i e v e  t h e y  c a n  d i s r e g a r d  a  p r e c o n -  
c e i v e d  o p i n i o n  a n d  r e n d e r  a  f a i r  a n d  i m p a r t i a l  
v e r d i c t  upon t h e  e v i d e n c e  s u b m i t t e d  t o  them. I n  
g e n e r a l ,  t h e y  a r e  s i n c e r e  i n  t h e i r  s t a t e m e n t  a n d  
b e l i e f .  The d e c l a r a t i o n ,  however ,  s h o u l d  n o t  o n l y  
p r o c e e d  f rom t h e  mouth o f  t h e  v e n i r e m a n ,  b u t  i t  
s h o u l d  b e  made i n  c o n n e c t i o n  w i t h  a  s t a t e  o f  f a c t s  
showing t h a t  i t  i s  p r o b a b l y  t r u e .  

S e e  a l s o  S t a t e  v .  J a c k s o n ,  203 A.2d 1, 7-8 ( N . J .  1964)  ( h o l d i n g  - -. 
t h a t ,  w h l l e  t h e  i u r o r ' s  s t a t e m e n t  t h a t  t h e  f r i e n d s h i p  would h a v e  
no b k a r i n ~  on t h e  i s s u e  o f  c r e d i b i l i t v  was s i n c e r e .  it was " d i f -  
f i c u l t  t o u a c c e ~ t  f o r  i t  r u n s  c o u n t e r '  t o  human n a t b r e " ) :  Wi lburn  - -~ - - -  r -  . - -  ~ - -  . - - ~ , , 
v .  U.S. ,  340 A.2d 810 ( D .  Co l .  1 9 7 5 ) ;  S t a t e  v .  Domino, 444 So .2d  

. -  . a m - \  

Zb8 (La .  App. 1983) .  



VIII. THE COURT ERRED BY FAILING TO FIND AND WEIGH 
SEVERAL NON-STATUTORY MITIGATING CIRCUMSTANCES 

Appellant clearly established several non-statutory mitigat- 

ing circumstances; indeed, most were uncontradicted. However, 

the Court declined to find any of them. (R. 1722). These cir- 

11 cumstances were based on appellant's character or record" and 

the circumstances of the crime. See - Lockett -v;---.Ohio, 438 U.S. 

586 (1978); Eddings v .  Oklahoma, 455 U.S. 104 (1982). 

First, the brevity of the crime is mitigating. If appellant 

killed the victim, it was done virtually instantaneously and 

reflexively. This Court has previously given substantial weight 

to the fact that a defendant's "commission of the death act was 

probably upon reflection of not long duration. It Ro.ss .v.  -State, 

474 So. 2d 1170, 1174  l la. 1985). 

Second, the homicide was not a cold and calculated or hein- 

ous, atrocious, or cruel killing. See, - Argument IX, infra. This 

uncontradicted fact should have been accorded substantial weight. 

Third, as in Ross v. State, supra, appellant had no adult 

criminal history, and his juvenile history is comprised of two 

bizarre acts that demonstrate mental and emotional disorder, not 

conscious, criminal design. These facts alone warrant the im- 

position of a life sentence. Blair. .v-.- State, 406 So. 2d 1103 

(Fla. 1981). 

Fourth, the patent lack of criminal design and sophistica- 

tion demonstrated not only by appellant's unreal and fantasy- 

based "plan", but also by appellant's spontaneous crime scene 

plea: "please don't die", are mitigating. See - Washington v .  

State 362 So.2d 658 (Fla. 1978). 
-9 



F i f t h ,  d u r i n g  t h e  y e a r s  t h a t  a p p e l l a n t  was c a r e d  f o r  ( e . g . ,  

by E r n e s t  Bugg a n d  C h a r l e s  S t e v e n s ) ,  h e  r ema ined  t r o u b l e - f r e e  . 
( R .  9 1 8 - 9 2 4 ,  932 -939) .  Such e v i d e n c e  i s  i m p o r t a n t  m i t i g a t i o n .  

S e e  S k i p p e r  v .  S o u t h  C a r o l i n a ,  106  S .C t .  1669 ( 1 9 8 6 ) .  - 
S i x t h ,  a p p e l l a n t  was r a i s e d  i n  p o v e r t y  a s  o n e  o f  1 3  c h i l d r e n  

who s h a r e d  t h r e e  bedrooms.  T h i s  i s  a l s o  e n t i t l e d  t o  c o n s i d e r a -  

t i o n  a s  a  m i t i g a t i n g  c i r c u m s t a n c e .  - S e e  Fead  v .  S t a t e ,  1 2  F.L.W. 

451  ( F l a .  1 9 8 7 ) ;  S c o t t  v .  S t a t e ,  411  So .2d  866 ( F l a .  1 9 8 2 ) ;  Shue - 
v .  S t a t e ,  366 So.2d 387 ( F l a .  1 9 7 8 ) .  

S e v e n t h ,  a p p e l l a n t ' s  b o r d e r l i n e  i n t e l l i g e n c e ,  a l t h o u g h  

ment ioned  by t h e  C o u r t ,  ( R .  1 7 2 2 ) ,  s h o u l d  h a v e  b e e n  g i v e n  i n -  

d e p e n d e n t  n o n - s t a t u t o r y  w e i g h t  s i n c e  i t  was r e l a t e d  t o  e v e r y  

a s p e c t  o f  t h e  c a p i t a l  f e l o n y .  

E i g h t h ,  e x t r a o r d i n a r y  d o u b t  a b o u t  whe the r  a p p e l l a n t  s h o t  t h e  

v i c t i m ,  s e e  - Argument X I X ,  i n f r a ,  a l s o  i s  m i t i g a t i n g .  

When o n e  o r  more  o f  t h e s e  c i r c u m s t a n c e s  a r e  added  t o  t h e  

l i f e - d e a t h  e q u a t i o n ,  a  l i f e  s e n t e n c e  s h o u l d  b e  imposed.  S e e  - 
I s s u e  I ,  s u p r a .  

IX. APPELLANT WAS DENIED A FAIR SENTENCING HEARING WHEN THE 
TRIAL JUDGE PROHIBITED HIM FROM ARGUING IN HIS SUMMATION THAT 

THE JURY SHOULD CONSIDER AND WEIGH CERTAIN NONSTATUTORY 
MITIGATING EVIDENCE 

I n  h i s  c l o s i n g  a r g u m e n t ,  a p p e l l a n t  a t t e m p t e d  t o  a r g u e  t h a t  

d e a t h  w a s  n o t  a n  a p p r o p r i a t e  p e n a l t y  b e c a u s e ,  among o t h e r  

r e a s o n s ,  t h e  k i l l i n g  was n o t  e s p e c i a l l y  c r u e l ,  a n d  was n o t  c o l d -  

b l o o d e d  o r  c a l c u l a t e d .  ( R .  1 1 2 6 ) .  However, t h e  p r o s e c u t o r ' s  

o b j e c t i o n  t o  t h i s  a r g u m e n t  was s u s t a i n e d .  I d .  - Through t h i s  

r u l i n g ,  t h e  j u r y  was e f f e c t i v e l y  t o l d  t h a t  i t  i s  i m p r o p e r  t o  

a r g u e ,  a n d  t h e r e f o r e  i t  c o u l d  n o t  c o n s i d e r  a s  m i t i g a t i n g ,  t h a t  

t h e  k i l l i n g  i n  t h i s  c a s e  was n o t  c r u e l  o r  c a l c u l a t e d .  P a t e n t l y ,  



t h i s  i s  a p p r o p r i a t e ,  n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  t h a t  a  

j u r y  must be  a l l o w e d  t o  c o n s i d e r  p u r s u a n t  t o  L o c k e t t  v .  Ohio ,  438 

U.S. 5 8 6  ( 1 9 7 8 ) .  A c c o r d ,  E d d i n g s  v .  Ok lahoma ,  4 5 5  U.S. 104  

( 1 9 8 2 ) ;  S k i p p e r  v .  Sou th  C a r o l i n a ,  106 S. C t .  1669  ( 1 9 8 6 ) .  

The re  i s  p e r s u a s i v e  e v i d e n c e  i n  t h i s  c a s e  t h a t  t h e  a b s e n c e  

o f  t h e s e  two most s e r i o u s  a g g r a v a t o r s  i s  n o t  o n l y  r e l e v a n t ,  b u t  

c o m p e l l i n g  m i t i g a t i n g  e v i d e n c e .  Only a  h a n d f u l  o f  F l o r i d a  d e a t h -  

s e n t e n c e d  i n m a t e s ,  f ewer  t h a n  5%,  were  found  t o  have  commit ted  --- 
c a p i t a l  f e l o n i e s  t h a t  l a c k e d  b o t h  of  t h e s e  a g g r a v a t i n g  c i r c u m -  

s t a n c e s  ( R .  1 7 3 2 ) .  The s i g n i f i c a n c e  of  t h e  a b s e n c e  o f  t h e s e  two 

s e r i o u s  a g g r a v a t o r s  i s  c o n f i r m e d  by t h e  v i r t u a l l y  unanimous v iew 

o f  t h e  v e n i r e  j u r o r s  - i n  a p p e l l a n t ' s  c a s e .  When a s k e d  on v o i r  

d i r e  what murders  s h o u l d  b e  p u n i s h e d  by t h e  d e a t h  p e n a l t y ,  t h e  

j u r o r s  c o n s i s t e n t l y  i d e n t i f i e d  c r u e l  o r  c a l c u l a t e d  h o m i c i d e s .  

( ~ . g . ,  R.94,  1 3 2 ,  1 5 3 ,  207 ,  241, 298 ,  392 ,  405,  414 ,  4 3 2 ) .  Thus ,  

t h e  s e n t e n c i n g  C o u r t ' s  r u l i n g  c r e a t e d  t h e  c l e a r e s t  " r i s k "  t h a t  

t h e  d e a t h  p e n a l t y  was imposed " i n  s p i t e  o f  f a c t o r s  which may c a l l  

f o r  a  l e s s  s e v e r e  p e n a l t y . "  L o c k e t t ,  438 U.S.at  605. 

Assuming  a r g u e n d o  t h a t  t h e  j u r y  i g n o r e d  t h e  s e n t e n c i n g  

C o u r t ' s  i m p l i c i t  r u l i n g  t h a t  i t  c o u l d  n o t  c o n s i d e r  t h e  a b s e n c e  o f  

t h e  two s e r i o u s  a g g r a v a t i n g  c i r c m s t a n c e s ,  t h e  a r b i t r a r y  r e s t r i c -  

t i o n  on a p p e l l a n t ' s  c l o s i n g  argument  s t i l l  v i o l a t e d  a p p e l l a n t ' s  

r i g h t s  u n d e r  t h e  S i x t h ,  E i g h t h ,  and  F o u r t e e n t h  Amendments t o  t h e  

u n i t e d  S t a t e s  C o n s t i t u t i o n ,  a n d  A r t i c l e  I ,  S e c t i o n  11 o f  t h e  

F l o r i d a  C o n s t i t u t i o n ,  s i n c e  a p p e l l a n t  was d e n i e d  t h e  v i t a l  oppor-  

t u n i t y  t o  p e r s u a d e  t h e  j u r y  on t h i s  p o i n t :  

T h e r e  c a n  b e  no  d o u b t  t h a t  c l o s i n g  a rgument  
f o r  t h e  d e f e n s e  i s  a  b a s i c  e l e m e n t  o f  t h e  
a d v e r s a r y  f a c t f i n d i n g  p r o c e s s  i n  a  c r i m i n a l  
t r i a l .  . . 



I n  a  c r i m i n a l  t r i a l ,  w h i c h  i s  i n  t h e  e n d  
b a s i c a l l y  a  f a c t f i n d i n g  p r o c e s s ,  no a s p e c t  o f  
s u c h  a d v o c a c y  c o u l d  b e  more i m p o r t a n t  t h a n  
t h e  o p p o r t u n i t y  f i n a l l y  t o  m a r s h a l  t h e  e v i -  
d e n c e  f o r  e a c h  s i d e  b e f o r e  s u b m i s s i o n  o f  t h e  
c a s e  t o  judgment .  

H e r r i n g  v .  New York,  422 U.S. 853 ,  862 ( 1 9 7 5 ) .  

An i m p o r t a n t  component o f  a p p e l l a n t ' s  "advocacy",  i n d e e d  a  

major  component o f  h i s  b a s i c  " t h e o r y  o f  t h e  c a s e t t ,  was t h e  a b -  

s e n c e  o f  c r u e l t y  and  c a l c u l a t i o n .  

X. THE PROSECUTOR IMPERMISSIBLY COMMENTED ON APPELLANT'S 
RIGHT TO REMAIN SILENT 

Dur ing  t h e  t e s t i m o n y  o f  a p p e l l a n t ' s  p s y c h i a t r i s t ,  D r .  Ba r  - 
n a r d ,  t h e  p r o s e c u t o r  a s k e d  t h e  w i t n e s s  w h e t h e r  h e  had  d i s c u s s e d  

t h e  c a p i t a l  o f f e n s e  w i t h  a p p e l l a n t .  The w i t n e s s  r e s p o n d e d  t h a t  

h e  had .  ( R .  7 0 9 ) .  The f o l l o w i n g  c o l l o q u y  t h e n  o c c u r r e d :  

Q. ( B Y  p r o s e c u t o r ) :  Now, h e  [ a p p e l l a n t ]  t o l d  
y o u  how t h i n g s  happened ,  how h e  [ a p p e l l a n t ]  
r e c a l l e d  t h i n g s  h a p p e n i n g  t h a t  d a y ?  
M r .  Mil lemann:  O b j e c t i o n  t o  t h a t .  T h e r e  i s  
l a w  i n  F l o r i d a  t h a t  s a y s  - -  s p e c i f i c a l l y  
h o l d s  t h a t  t h o s e  c o n v e r s a t i o n s  a r e  n o t  admis-  
s i b l e .  
 r rose cut or): Why n o t  p u t  him [ a p p e l l a n t ]  on 
t h e  s t a n d ?  To e v a l u a t e  him l a m e l l a n t 1  h e ' s  - L L  

1 t h e  w i t n e s s 1  t e s t i f i e d  t h a t  h e  c o n s i d e r e d  
t h e  t h i n g s  t h a t  t h e  d e f e n d a n t  t o l d  him. 

A p r o s e c u t o r ' s  comment o n  t h e  f a i l u r e  o f  a  d e f e n d a n t  t o  

t e s t i f y  h a s  l o n g  been  h e l d  t o  c o n s t i t u t e  per - s e  r e v e r s i b l e  e r r o r .  

Gordon v .  S t a t e ,  1 0 4  So.2d 524 ( F l a .  1 9 5 8 ) ;  Rowe v .  S t a t e ,  98 So.  

613  ( 1 9 2 4 ) .   h he p r i c e  s o c i e t y  must  pay f o r  v i o l a t i o n  o f  t h i s  

c o n s t i t u t i o n a l  r i g h t  i s  r e v e r s a l .  " Smi th  v .  S t a t e ,  492 So.2d 

1063 ,  1066  ( F l a .  1 9 8 6 ) .  I n d e e d ,  a n y  comment w h i c h  i s  f a i r l y  

s u s c e p t i b l e  o f  b e i n g  i n t e r p r e t e d  a s  a  comment on s i l e n c e  i s  



error. State v; DiGuilio, 491 So.2d 1129 (Fla. 1986); Molina v. 

State, 447 So.2d 253, 256 (Fla. 3rd DCA 1983). This rule clearly 

applies in a sentencing proceeding. Berto-lotti v. State, 476 

So.2d 130 (Fla. 1985). 

In S-t-ate--v. D i u l i ,  491 So.2d 1129  l la. 1986), this 

Court, for the first time, adopted a harmless error rule for 

cases in which a prosecutor comments on a defendant's silence. 

But pursuant to DiGuilio, the State has the burden of demon- 

strating "beyond a reasonable doubt" that the error did not 

affect the outcome of the case. Id. at 1139. The State can't - 
carry that burden in this case. The jury was extraordinarily 

interested in appellant's testimony, which it interrupted its 

deliberations to request, and, by inference, in what appellant 

chose not to say at the resentencing hearing. And in assessing 

whether error is harmless, it "is significant that the difference 

of one vote rendered the jury recommendation one of death rather 

than mercy." Morgan v.-State, 12 F.L.W. 433, 434 (Fla. 1987). 

XI. THE STATE'S MISREPRESENTATIONS THROUGHOUT THE SENTENCING 
BEARING THAT MENTAL ILLNESS THAT IS NOT "EXTREME" OR 
"SUBSTANTIALLY" IMPAIRING IS NOT MITIGATING, AND THE 

RESENTENCING COURT'S FAILURE TO SPECIFICALLY INSTRUCT THE JURY 
TO THE CONTRARY, DENIED APPELLANT A FAIR SENTENCING HEARING 

AND VIOLATED EX)CKETT.'V-. OHIO, 438 U.S. 586 (1978). 

XII. THE KNOWINGLY IMPROPER USE BY THE STATE THROUGHOUT 
THE RESENTENCING BEARING OF THE LEGAL STANDARDS FOR 

COMPETENCY AND RESPONSIBILITY RATHER THAN THE 
APPROPRIATE MITIGATION STANDARDS, AND THE RESENTENCING 

COURT'S FAILURE TO LIMIT THE STATES'S MISUSE OF THE COMPETENCY 
AND RESPONSIBILITY STANDARDS, DENIED APPELLANT A FAIR 

RESENTENCING HEARING. 

Because these arguments are related, appellant combines 

discussion of them. 



T h r o u g h o u t  t h e  r e s e n t e n c i n g  h e a r i n g ,  t h e  S t a t e  a s s e r t e d  i n  

i t s  e x a m i n a t i o n  o f  w i t n e s s e s  and  i n  c l o s i n g  a r g u m e n t ,  o v e r  p e r -  

s i s t e n t  o b j e c t i o n s  , 48  t h a t  t h e  s t a n d a r d s  a g a i n s t  which  t h e  j u r y  

s h o u l d  m e a s u r e  t h e  m i t i g a t i n g  e v i d e n c e  w e r e  t h o s e  g o v e r n i n g  

c o m p e t e n c y  a n d  r e s p o n s i b i l i t y .  ( R .  5 7 7 ,  708 ,  724-25,  1 0 9 1 ) . 4 9  

A p p e l l a n t ' s  o b j e c t i o n s  w e r e  o v e r r u l e d ,  a n d  h i s  r e q u e s t  f o r  a  

t i m e l y  c u r i n g  i n s t r u c t i o n  was d e n i e d ,  even  though  d e f e n s e  c o u n s e l  

a r g u e d  c o r r e c t l y  t h a t ,  i f  t h e  S t a t e  " is  a l l o w e d  t h r o u g h o u t  t h e  

c o u r s e  o f  t h i s  c a s e  t o  p l a n t  t h a t  s e e d  i n  t h e  j u r y ' s  m inds ,  t h e r e  

w i l l  b e  no  i n s t r u c t i o n  t h a t  you  c a n  g i v e  t h a t  w i l l  c u r e  t h a t  

p rob lem."  ( R .  5 7 9 ) .  

T h e  S t a t e ' s  s econd  a l t e r n a t i v e  l i n e  o f  imprope r  a s s e r t i o n s  

and  a rgumen t  was t h a t  e v i d e n c e  o f  m e n t a l  i l l n e s s  and  e m o t i o n a l  

d i s t u r b a n c e  t h a t  d i d  n o t  s a t i s f y  t h e  e n h a n c i n g  s t a t u t o r y  modi- 

f i e r s  s i m p l y  was n o t  m i t i g a t i n g .  I n d e e d ,  i n  i t s  c l o s i n g  a r g u -  

m e n t ,  o v e r  o b j e c t i o n  ( R .  1 0 8 6 ) ,  t h e  S t a t e  b a s e d  i t s  c a s e  upon --- 
t h i s  imprope r  t h e o r y :  

4 8  P r i o r  t o  t h e  r e s e n t e n c i n g  h e a r i n g ,  a p p e l l a n t  f i l e d  
m o t i o n s  t o  p r e c l u d e  t h e  S t a t e  f rom m i s l e a d i n g  t h e  j u r y  a b o u t  t h e  
a p p l i c a b l e  m i t i g a t i o n  s t a n d a r d s  f o r  e m o t i o n a l  d i s t u r b a n c e  and  

s y c h o l o  i c a l  c a p a c i t y  a n d  t o  s t r i k e  t h e  e n h a n c i n g  a d j e c t i v e s  
'extreme' a n d  " s u b s t a n t i a l l y " ,  which  modi fy  s t a t u t o r y  m i t i g a t i n g  
c i r c u m s t a n c e s  ( b )  & ( h ) .  (R. 1170-72;  1287-1291) .  I n  a d d i t i o n ,  
a ~ ~ e l l a n t  f i l e d  a n  e x D r e s s  w r i t t e n  w a i v e r  o f  r e l i a n c e  a t  r e s e n -  
t e h c i n g  upon t h e  a rgument  t h a t  a p p e l l a n t  s a t i s f i e s  t h e  ~ ' ~ a g h t e n  
t e s t .  (R. 1 4 9 1 ,  1 5 4 7 ) .  

4 9  The  s t a n d a r d s  g o v e r n i n g  m i t i g a t i n g  e v i d e n c e  o f  m e n t a l  
i l l n e s s  a n d  t h o s e  e s t a b l i s h i n g  competency and c r i m i n a l  r e s p o n -  
s i b i l i t v  a r e  a u i t e  d i f f e r e n t  a n d  s h o u l d  n o t  b e  c o n f u s e d .  See .  
~ e r ~ u s o k  v .  s t a t e ,  417 So.2d 631   l la. 1 9 8 2 )  ; Mines v .  s t a t e , ~ ~  
So.2d 332 ,  331  ( F l a .  1 9 8 0 ) ;  Quince  v .  S t a t e ,  441  So.2d 185 ( F l a .  
1 9 8 2 ) ;  S t a t e  v .  D i x o n ,  2 8 3  So .  ( F l a .  1 9 7 3 ) .  Accord ,  
S t a t e  v .  J o h n s o n ,  2 b n . E .  2d 597 'PN.1C: ::79). 



Here i s  t h e  k e y  t o  t h e  whole  t h i n g .  . . . The 
k e y  word h e r e ,  l a d i e s  and g e n t l e m e n ,  i s  t h e  
word  e x t r e m e .  T h e  d e f e n d a n t  was unde r  t h e  
i n f l u e n c e  o f  e x t r e m e  m e n t a l  o r  e m o t i o n a l  
d i s t u r b a n c e .  A t  no t i m e  am I g o i n g  t o  t e l l  
you t h a t  h e  was n o t  m e n t a l l y  o r  e m o t i o n a l l y  
d i s t u r b e d .  T h e  t h i n g  i s  how m e n t a l l y  o r  
e m o t i o n a l l y  d i s t u r b e d  was h e ?  Was i t  e x -  
t r e m e ?  You c a n  h a v e  m e n t a l  o r  e m o t i o n a l  
d i s t u r b a n c e  w i t h o u t  i t  b e i n g  ex t r eme .  

The n e x t  s t a t u t o r y  m i t i g a t i n g  f a c t o r  i s  t h a t  
h i s  c a p a c i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  
h i s  c o n d u c t  o r  t o  conform t h i s  c o n d u c t  t o  t h e  
r e q u i r e m e n t s  o f  t h e  law was s u b s t a n t i a l l y  i m -  
p a i r e d .  The k e y  word h e r e ,  l a d i e s  and  gen-  
t l e m e n ,  i s  t h e  word s u b s t a n t i a l l y .  . . . They 
a r e  g o i n g  t o  t e l l  you  h e  h a d  t h e  a g e  o f  a  
c h i l d  a n d  c h i l d  l i k e  and  a l l  t h a t ,  b u t  you 
c o n s i d e r  a l l  t h e  e v i d e n c e  and c o n s i d e r  f i r s t  
o f  a l l ,  w h e t h e r  o r  n o t  a n y  m e n t a l  o r  emo- 
t i o n a l  d i s t u r b a n c e  h e  had was e x t r e m e  and  h i s  
c a p a c i t y  b e i n g  i m p a i r e d  was s u b s t a n t i a l ,  n o t  - 
was  i t  i m ~ a i r e d .  n o t  w a s  h e  m e n t a l l v  o r  
e m o t i o n a l  iy d i s i u r b e d ,  b u t  was i t  e x t i e m e .  
Was i t  s u b s t a n t i a l .  Those  a r e  t h e  k e y  words.  

MR. MILLEMANN: O b j e c t i o n ,  Your Honor.  

THE COURT: O v e r r u l e d .  

(R. 1085-86)  ( emphas i s  added)  .50 

11 I n d e e d ,  t h e  p r o s e c u t o r  u sed  t h e  words "extreme" and  sub-  

s t a n t i a l l y "  t w e n t y - t h r e e  t i m e s .  (R.  1 0 8 5 - 8 6 ,  1 0 9 1 ,  1 0 9 8 - 9 9 ,  

1 1 0 1 ,  1 1 0 8 ) .  T h i s  f u n d a m e n t a l l y  m i s l e a d i n g  and  u n f a i r  a rgument  

was b o l s t e r e d  by t h e  S t a t e ' s  u s e  o f  a  l a r g e  c h a r t  d u r i n g  c l o s i n g ,  

a g a i n  o v e r  o b j e c t i o n  ( R .  1079-80) ,  which l i s t e d  o n l y  t h e  s t a t u -  

t o r y  m i t i g a t i n g  c i r c u m s t a n c e s ,  and  o m i t t e d  a x  r e f e r e n c e  t o  non- 

s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s .  

5O The p r o s e c u t o r  communicated i n  t h e  q u o t e d  t e x t  t h a t  t h e  
j u r y  s h o u l d  n o t  - c o n s i d e r  whe the r  a p p e l l a n t  was i m p a i r e d  o r  men- 
t a l l y  i l l ,  b u t  w h e t h e r  h i s  impai rment  and  m e n t a l  i l l n e s s  were 
11 s u b s t a n t i a l l y  and i m p a i r i n g "  and  11 ex t reme" .  The o v e r r u l i n g  of  
a p p e l l a n t ' s  o b j e c t i o n  g a v e  t h e  j u r y  t h e  c l e a r e s t  i m p r e s s i o n  t h a t  
t h e  p r o s e c u t o r ' s  s t a t e m e n t s  were  c o r r e c t .  



Appellant requested that the Court instruct the jury that: 

Evidence of mental or emotional disturbance 
can establish a mitigating circumstance, even 
if it is not "extreme" and does not "substan- 
t ially" impair one's capacity to appreciate 
the criminality of his conduct, and does not 
"subs tantially" impair one's capacity to 
conform his conduct to the requirements of 
law. 

(R. 1883). However, the court refused to give this instruction. 

The intended and actual prejudicial effect of these mislead- 

ing assertions, argument and prop, aggravated by the Court's 

contemporaneous failure to instruct, was to impose upon appellant 

an unconstitutionally enhanced burden of proving that his mental 

illness justified a life sentence, in violation of Florida law 

and the Eighth and Fourteenth Amendments to the United States 

Constitution. Lockett v. Ohio, 438 U.S. 586 (1978); Hitchcock v. 

Dugger, 107 S.Ct. 1821, 1824 (1987). 

While the jury eventually was instructed that it could 

consider any mitigating evidence proffered by appellant , even 
that which did not establish an "insanity defense", under the 

circumstances of this case, a reasonable juror would likely have 

believed that, if evidence failed to reach the level explicitly 

required in the statutory enumerated mitigators, that evidence 

was not mitigating at all. Indeed, this logic is embodied, as a 

rule, in the established principle of construction expressio unis 

est exclusio alterius; e. g., the express mention of "extreme" 

excludes mental disturbance that is not extreme. See - generally 
49 Fla. Jur. 2d Statutes, Section 126. 

Plaintiff acknowledges that in Johnson v. State, 438 So.2d 

774, 779 (Fla. 1983), this Court found that the use of the objec- 



11 t i o n a b l e  a d j e c t i v e s  was n o t  i n h e r e n t  e r r o r  when c o u p l e d  w i t h  t h e  

j u r y ' s  a b i l i t y  t o  c o n s i d e r  o t h e r  e l e m e n t s  i n  m i t i g a t i o n .  . . . 11 

However,  i n  - t h i s  c a s e ,  t h e  j u r y ' s  " a b i l i t y "  t o  c o n s i d e r  i n  m i t -  

i g a t i o n  e v i d e n c e  o f  m e n t a l  i l l n e s s  a n d  d i s o r d e r  s h o r t  o f  t h e  

s t a t u t o r y  s t a n d a r d s  was i m p a i r e d .  Having  h e a r d  d u r i n g  t h e  h e a r -  

i n g  t h a t  t h e  a p p r o p r i a t e  s t a n d a r d s  were compe tency  and  r e s p o n -  

s i b i l i t y ,  h a v i n g  w a t c h e d  t h e  C o u r t  o v e r r u l e  r e p e a t e d  d e f e n s e  

o b j e c t i o n s  t o  t h e  p r o s e c u t o r ' s  m i s r e p r e s e n t a t i o n s ,  h a v i n g  l i s -  

t e n e d  t o  t h e  p r o s e c u t i o n ' s  a r g u m e n t  ( w i t h  t h e  a i d  o f  t h e  i m p r o p e r  

c h a r t )  o v e r r u l e d  o b j e c t i o n s ,  t h e  j u r y  most  l i k e l y  t h o u g h t  e i t h e r  

t h a t  n o n - s t a t u t o r y  e v i d e n c e  o f  m e n t a l  i l l n e s s  was s i m p l y  i r r e l e -  

v a n t  o r ,  a t  a minimum, was e n t i t l e d  t o  v i r t u a l l y  n o  w e i g h t .  S e e  - 
F l o y d  v .  S t a t e ,  497 So .2d  1 2 1 1 ,  1 2 1 5  ( F l a .  1 9 8 6 )  ( f a i l u r e  t o  i n -  

'1 s t r u c t  j u r o r s  t h a t  t h e y  were p e r m i t t e d  t o  c o n s i d e r  n o n s t a t u t o r y  

11 m i t i g a t i n g  f a c t o r s "  was compounded by  t h e  p r o s e c u t o r ' s  c l o s i n g  

a r g u m e n t  t o  t h e  j u r y  t h a t  t h e r e  were n o  m i t i g a t i n g  f a c t o r s t ' ) .  

A c c o r d ,  Downs v .  D u g g e r ,  1 2  F.L.W. 4 7 3 ,  474 ( F l a .  1 9 8 7 )  ( " t h e  

mere o p p o r t u n i t y  t o  p r e s e n t  n o n s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  d o e s  

n o t  meet c o n s t i t u t i o n a l  r e q u i r e m e n t s  i f  t h e .  . . j u r y  i s  l e d  t o  

b e l i e v e  t h a t  some o f  t h a t  e v i d e n c e  may n o t  b e  we ighed  d u r i n g  t h e  

f o r m u l a t i o n  o f  a n  a d v i s o r y  o p i n i o n .  . . R i l e y  v .  W a i n w r i g h t ,  

1 2  F.L.W. 4 5 7 ,  458  ( F l a .  1 9 8 7 )  " t h e  j u r y ' s  d e t e r m i n a t i o n  o f  t h e  

e x i s t e n c e  o f  a n y  m i t i g a t i n g  c i r c u m s t a n c e s ,  s t a t u t o r y  o r  n o n s t a t u -  

t o r y ,  a s  wel l  as t h e  w e i g h t  t o  b e  g i v e n  them a re  e s s e n t i a l  com- ---- - -  - 
p o n e n t s  o f  t h e  s e n t e n c i n g  p r o c e s s .  " )  ( e m p h a s i s  a d d e d )  . I n  

R i l e y ,  t h i s  C o u r t  a d d e d  t h a t  n o t  o n l y  i m p r o p e r  i n s t r u c t i o n s ,  b u t  

11 i n c o m p l e t e  o r  c o n f u s i n g  i n s t r u c t i o n s  r e l a t i v e  t o  t h e  c o n s i d e r a -  



tion of both statutory and nons tatutory mitigating evidence," 

that "does violence to the sentencing scheme and the jury's 

fundamental role in that scheme."51 - Id. at 458 (emphasis added). 

I' Instructions are "incomplete" or confusing" if "there is a 

reasonable possibility that the jury understood the instructions 

in an unconstitutional manner ." Peek v. Kemp, 784 F.2d 1479, 

1489 (llth Cir. 1986). The ultimate question is what a "reason- 

able juror" would have understood, California v. Brown, 107 

S.Ct. 837 (1987); in this case, what a single juror might reason- 

ably have misunderstood. The only way in which appellant's jury 

could have understood that it could give appropriate weight to 

nonstatutory mitigating mental illness evidence was to have been 

so instructed, as appellant requested. As the Court explained in 

Washington v. Watkins, 655 F.2d 1346, 1375 (5th Cir. 1981), 

citing Taylor v. Kentucky, 436 U.S. 478, 488-89 (1978): 

Only an instruction from the trial court can 
invest a particular concept - -  here the 
jury's ability to consider nonstatutory 
mitigating factors --  with the authority of 
the court .52 

51 This Court emphasized that, as in the instant case, one 
of the ingredients of the reversible error was the fact that "the 
prosecutor discussed ' the' mitigating circumstances to see if 
'they' exist and then checked off the statutory list." Id. at 
459. In this case, the prosecutor did precisely the same thlng. 

52 For this reason, the fact that counsel was free to argue 
this point is virtually irrelevant. This is a legal point; not a 
factual argument. See Goodwin v. Balkcorn, 684 F.2d 794, 802-03, 
n.8 (llth Cir. 1982)- 

Any suggestion that counsel's argument can 
perfect an otherwise faulty jury charge is 
totally erroneous. Arguments of counsel can 
never substitute for the instructions given 
by the court. 

(continued ...) 



XIII. THE ADMISSION INTO EVIDENCE OF GRUESOME PHOTOGRAPHS OF 
THE PARTIALLY UNDRESSED DEAD VICTIM VIOLATED 

APPELLANT'S EIGHTH AMENDMENT AND STATE LAW RIGHTS 

Over a p p e l l a n t ' s  o b j e c t i o n ,  t h e  s e n t e n c i n g  C o u r t  a d m i t t e d  

i n t o  e v i d e n c e  gruesome p h o t o g r a p h s  o f  t h e  d e a d  o f f i c e r  l a y i n g  on 

t h e  f l o o r  w i t h  h i s  s h i r t  o f f ,  a n d  w i t h  a  b u l l e t  wound i n  h i s  

h e a d ,  a s  w e l l  a s  b loody  p h o t o g r a p h s  o f  t h e  k i d n a p p i n g  v i c t i m ,  M r .  

P a r k s .  ( R .  6 5 2 ) .  These  p h o t o g r a p h s  were  n o t  r e l e v a n t  t o  a n y  

i s s u e  b e f o r e  t h e  j u r y .  T h e i r  i n f l a m m a t o r y  n a t u r e  c r e a t e d  t h e  

r i s k  o f  a n  a r b i t r a r y  and  c a p r i c i o u s  j u r y  r e s p o n s e ,  i n  v i o l a t i o n  

o f  t h e  e i g h t h  and  f o u r t e e n t h  amendments.  

A p p e l l a n t  d o e s  not - r a i s e  h e r e i n  t h e  q u e s t i o n  o f  w h e t h e r  i t  

would h a v e  b e e n  a p p r o p r i a t e  t o  a d m i t  t h e s e  p h o t o g r a p h s  had  t h i s  

been  t h e  g u i l t  p h a s e  o f  t h e  t r i a l .  B u t ,  t h e  s e n t e n c i n g  C o u r t  

e x p r e s s l y  i n s t r u c t e d  t h e  j u r y  t h a t  t h e  i s s u e  o f  a p p e l l a n t ' s  g u i l t  

was n o t  a n  i s s u e  i n  t h i s  p r o c e e d i n g .  ( R .  1 1 2 8 ) .  One must  h a v e  a  

v i v i d  i m a g i n a t i o n  t o  see  t h e  l o g i c a l  c o n n e c t i o n  be tween  t h e s e  

gruesome p h o t o g r a p h s  and  a g g r a v a t i n g  c i r c u m s t a n c e  i n  i s s u e  h e r e -  

i n .  T h u s ,  t h e  p h o t o g r a p h s  were n o t  r e l e v a n t .  

Moreover ,  a l l e g e d  r e l e v a n c y  must  b e  weighed  a g a i n s t  p r e j u d i -  

c i a l  v a l u e .  See  - S e c t i o n  90 .403 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) .  I n  t h e  

g u i l t  p h a s e  o f  a  t r i a l ,  t h e  w e i g h i n g  o f  t h e s e  two c o u n t e r v a i l i n g  

p r i n c i p l e s  i s  o f t e n  d i f f i c u l t ,  a l t h o u g h  t h e  c o u r t s  g e n e r a l l y  f i n d  

t h a t  t h e  r e l e v a n c y  o f  p h o t o g r a p h s  s l i g h t l y  o u t w e i g h s  t h e i r  p r e -  

j u d i c e .  p See  s t r a i g h t  v .  S t a t e ,  397 So.2d 9 0 3  ( F l a .  1 9 8 1 ) ;  b u t  p 

Accord ,  Washing ton  v .  W a t k i n s ,  655 F.2d 1 3 4 6 ,  1374-75  ( 5 t h  C i r .  
S p i v e y  v .  Z a n t ,  661  F.2d 464 ,  470 ( 5 t h  C i r .  1 9 8 1 ) ;  Dix v .  

Kemp, 763  F.2d  1 2 0 1 ,  1209  ( 1 1 t h  C i r .  1 9 8 5 ) .  



see  R e d d i s h  v .  S t a t e ,  1 6 7  S o . 2 d  8 5 8  ( F l a .  1 9 6 4 ) ;  B e a g l e s  v .  

S t a t e ,  273 So.2d 796 ( F l a .  1 s t  D . C . A .  1 9 7 3 ) ;  Wr igh t  v .  S t a t e ,  

250 So.2d 333 ( F l a .  2nd D . C . A .  1 9 7 1 ) ;  s e e  a l s o  S t a t e  v .  P a t r i c k ,  -- 
345 S.E.2d 481  (S.C. 1 9 8 6 ) .  

But whe re ,  a s  h e r e ,  t h e  i s s u e  i s  o n l y  t h e  a p p r o p r i a t e  pen- 

a l t y ,  p r e j u d i c e  o u t w e i g h s  a l l e g e d  r e l e v a n c e .  The p h o t o s ,  e s p e -  

c i a l l y  t h e  b loody  p h o t o g r a p h  o f  M r .  P a r k s  shown t o  j u r o r  M a j o r s ,  

i m p r o p e r l y  a r o u s e d  f e a r  and a p p e a l e d  p u r e l y  t o  t h e  j u r o r s '  emo- 

t i o n s .  I t  would b e  d i f f i c u l t ,  i f  n o t  i m p o s s i b l e ,  f o r  a  j u r o r  t o  

make a  r e a s o n e d  judgment  a b o u t  t h e  d e a t h  p e n a l t y  when f a c e d  w i t h  

s u c h  a  p h o t o g r a p h  of  o n e  o f  h e r  "ve ry  c l o s e s t  f r i e n d s I l . 5 3  The 

one  v o t e  marg in  i n  t h e  j u r y ' s  recommendat ion may w e l l  have  been  

a t t r i b u t e d  t o  t h i s  p r e j u d i c a l  e r r o r .  

The s e n t e n c i n g  C o u r t  a d m i t t e d  t h e  p h o t o g r a p h s  n o t  b e c a u s e  

t h e y  w e r e  r e l e v a n t  t o  any  a g g r a v a t i n g  c i r c u m s t a n c e ,  b u t  s o l e l y  

b e c a u s e  " t h e y  were  a d m i t t e d  i n  t h e  t r i a l " .  ( R .  758-60) .  How- 

e v e r ,  t h i s  C o u r t  h a s  r u l e d  t h a t  e v i d e n c e  o f  g u i l t  i s  i n a d m i s s i b l e  

i n  a  r e s e n t e n c i n g  p r o c e d u r e  u n l e s s  i t  i s  r e l e v a n t  t o  p r o v e  t h e  

e x i s t e n c e  o f  a n  a g g r a v a t i n g  c i r c u m s t a n c e .  King v .  S t a t e ,  1 2  

F.L.W. 502 ( F l a .  1 9 8 7 ) .  The  S t a t e  c a n ' t  h a v e  i t  b o t h  w a y s ,  

a d m i t t i n g  e v i d e n c e  r e l e v a n t  o n l y  t o  g u i l t  ( e . g . ,  t h e  p h o t o g r a p h s  

and  e v i d e n c e  o f  a p p e l l a n t ' s  c r i m i n a l  r e s p o n s i b i l i t y ) ,  w h i l e  e x -  

c l u d i n g  e v i d e n c e  o f  " l i n g e r i n g  doub t "  a b o u t  a p p e l l a n t ' s  g u i l t .  

See  Argument X I X ,  i n f r a .  
-9 

The a d m i s s i o n  o f  t h e  p h o t o g r a p h s  a l s o  i s  i n c o n s i s t e n t  w i t h  

Booth v .  Mary l and ,  107 S .C t .  2529 ,  2532 ( 1 9 8 7 ) .  I t  i s  h a r d  t o  

5 3  S e e  I s s u e  V I I ,  s u p r a .  - 
6 9  



i m a g i n e  a  more e m o t i o n a l l y  c h a r g e d  v i c t i m  i m p a c t  " s t a t e m e n t "  t h a n  

p h o t o g r a p h s  o f  t h e  d e a d  v i c t i m ' s  b l o o d y ,  p a r t i a l l y  u n c l a d  body .  

'I I n  s h o r t ,  b e c a u s e  a p i c t u r e  i s  w o r t h  a t h o u s a n d  words" ,  t h e  

p h o t o g r a p h s  were a s  i n f l a m m a t o r y ,  a n d  s e r v e d  t o  i n j e c t  a s  much 

a r b i t r a r i n e s s  i n t o  t h e  s e n t e n c i n g  d e c i s i o n  a s  w r i t t e n  w o r d s  . 5 4  

XIV. THE DELEGATION OF THE DECISION TO SEEK 
THE DEATH PENALTY FROM THE PROSECUTOR TO 

THE WIDOW WAS UNCONSTITUTIONAL 

On December 2 9 ,  1 9 8 6 ,  t h e  S t a t e  r e q u e s t e d  a c o n t i n u a n c e  o f  

t h e  r e s e n t e n c i n g  h e a r i n g .  T h e  "more c o m p e l l i n g  r e a s o n "  ( R .  1 2 0 6 )  

f o r  t h i s  r e q u e s t  w a s  t h e  s t a t e ' s  s u g g e s t i o n  t h a t  t h e r e  w a s  "a 

v e r y  g o o d  p o s s i b l i l i t y  w e  m i g h t  b e  a b l e  t o  s e t t l e  t h i s  c a s e  

w i t h o u t  a r e s e n t e n c i n g  h e a r i n g . "  ( R .  1 2 6 7 ) .  D e f e n s e  c o u n s e l  w a s  

g o i n g  t o  c o n t a c t  t h e  v i c t i m ' s  w i d o w  a n d  f a m i l y  a n d ,  i f  t h e y  

i n d i c a t e d  t h a t  t h e y  d i d  n o t  w a n t  t o  s e e k  t h e  d e a t h  p e n a l t y ,  t h e  

p r o s e c u t o r  would  a g r e e  n o t  t o  d o  s o .  ( R .  1 2 0 8 - 0 9 )  .55 However,  

t h e  p r o s e c u t o r  s a i d  c a t e g o r i c a l l y :  " i f  t h e  f a m i l y  i s  i n  a p o s i -  

t i o n  w h e r e  t h e y  w a n t  t h e  u l t i m a t e  maximum p e n a l t y  i n  t h e  case, 

t h e n  w e  w i l l  g o  f o r w a r d  on  t h a t . "  ( R .  1 2 0 9 )  ( e m p h a s i s  a d d e d ) .  

5 4  W h i l e  v i c t i m  p h o t o g r a p h s  m i g h t  i n  some cases b e  r e l e v a n t  
a n d  a d m i s s i b l e  i f ,  f o r  e x a m p l e ,  i t  i s  a l l e g e d  t h a t  t h e  k i l l i n g  
w a s  p a r t i c u l a r l y  c r u e l ,  h e i n o u s ,  a n d  a t r o c i o u s ,  a b s e n t  s u c h  
j u s t ~ f i c a t i o n  v i c t i m  p h o t o g r a p h s  d i s t r a c t  t h e  j u r y  f r o m  t h e  
r e q u i r e d  " i n d i v i d u a l i z e d  d e t e r m i n a t i o n "  o f  w h e t h e r  t h e  c a p i t a l  
d e f e n d a n t  s h o u l d  b e  e x e c u t e d  b a s e d  o n  " t h e  c h a r a c t e r  o f  t h e  i n d i -  
v i d u a l  a n d  c i r c u m s t a n c e s  o f  t h e  cr ime." B o o t h  v .  M a r y l a n d ,  
s u p r a ,  q u o t i n g  Z a n t  v .  S t e p h e n s ,  462 U.S. 8 6 2 ,  8 1 9  (1983).  

5 5  T h e  e v i d e n c e ,  i n c l u d i n g  t h e  f a c t  t h e  p r o s e c u t o r  re- 
q u e s t e d  t h e  c o n t i n u a n c e ,  t h e  r e a s o n s  f o r  t h a t  r e q u e s t ,  t h e  p r o s e -  
c u t o r ' s  e x p e r i e n c e s  i n  o t h e r  cases,  a n d  t h e  v a r i o u s  s t a t e m e n t s  
t h a t  h e  made ( s e t  f o r t h  h e r e i n )  d e m o n s t r a t e  t h a t  i f  t h e  v i c t i m ' s  
f a m i l y  h a d  d e c i d e d  n o t  t o  s e e k  t h e  d e a t h  p e n a l t y ,  t h e  p r o s e c u t o r  
a b s o l u t e l y  would  h a v e  h o n o r e d  t h a t  d e c i s i o n .  



A c o n f i r m a t i o n  t h a t  t h e  v i c t i m ' s  f a m i l y  w o u l d  make t h e  

d e c i s i o n  was p r o v i d e d  by  t h e  p r o s e c u t o r ' s  s t a t e m e n t  a t  R.1207: 

I went  t h r o u g h  t h i s  o n c e  b e f o r e  i n  t h e  Amos 
C r o s s ,  p o l i c e  o f f i c e r  murder  case. I h a n d l e d  
t h a t  c a se  a l s o  a n d  i t  came r i g h t  u p  t o  t h e  
wi re  o n  t h e  d a y  w e  were g e t t i n g  r e a d y  t o  
s e l e c t  a j u r y ,  a n d  O f f i c e r  C r o s s '  widow 
a g r e e d  t o  a l i f e  s e n t e n c e  o r  two c o n s e c u t i v e  
l i f e  s e n t e n c e s ,  a n d  e v e r y b o d y  was happy  w e  
worked t h a t  o u t  and  w e  d i d n ' t  h ave  t o  g o  t o  
t r i a l .  

T h e  p r o s e c u t o r  d i d  n o t  - h i m s e l f  i n q u i r e  a b o u t  t h e  f a m i l y ' s  

f e e l i n g s ,  b u t  d e l e g a t e d  t h a t  t a s k  t o  d e f e n s e  c o u n s e l .  ( R .  1 2 0 6 ) .  

T h u s ,  t h e  p r o s e c u t o r  had  n o  - way o f  knowing o n  wha t  c r i t e r i a  ( a s  

i t  t u r n e d  o u t )  t h e  v i c t i m ' s  widow a n d  f a m i l y  d e c i d e d  t o  s e e k  t h e  

d e a t h  p e n a l t y .  I n d e e d ,  t h e  p r o s e c u t o r  p l e d g e d  h i m s e l f  t o  s e e k  

t h e  d e a t h  p e n a l t y ,  i f  t h a t  was wha t  t h e  f a m i l y  w a n t e d ,  b e f o r e  h e  

o r  d e f e n s e  c o u n s e l  t a l k e d  t o  t h e  v i c t i m ' s  widow and  f a m i l y  a b o u t  

t h e i r  w i s h e s .  

T h e  a s s u m p t i o n  t h a t  p r o s e c u t o r s  w i l l  make d e a t h  p e n a l t y  

c h a r g i n g  d e c i s i o n s  i s  a p r e d i c a t e  o f  t h e  c o n s t i t u t i o n a l i t y  o f  

~ l o r i d a ' s  d e a t h  p e n a l t y  s t a t u t e .  I n  Gregg v .  G e o r g i a ,  428  U.S. 

1 5 3 ,  225  ( 1 9 7 6 ) ,  J u s t i c e  Whi t e  r e s p o n d e d  t o  t h e  a rgumen t  t h a t  t h e  

a r b i t r a r y  a d m i n i s t r a t i o n  o f  t h e  d e a t h  p e n a l t y  by  p r o s e c u t o r s  

r e n d e r e d  i t  u n c o n s t i t u t i o n a l :  

A b s e n t  f a c t s  t o  t h e  c o n t r a r y ,  i t  c a n n o t  b e  
assumed  t h a t  p r o s e c u t o r s  w i l l  b e  m o t i v a t e d  i n  
t h e i r  c h a r g i n g  d e c i s i o n  by f a c t o r s  o t h e r  t h a n  
G t r e n e t h  o f  t h e i r  case and  t h e  l i k e l i h o o d  
t h a t  a ju;y would impose  t h e  d e a t h  p e n a l t y  i f  
i t c o n v i c t s  . U n l e s s  p r o s e c u t o r s  a re  incom- 
p e t e n t  i n  t h e i r  j u d g m e n t s ,  t h e  s t a n d a r d s  by  
wh ich  t h e v  aecide w h e t h e r  t o  c h a r e e  a c a ~ i t a l  
f e l o n y % i h  b e  t h e  same as t h o s e  cy wh ich  t h e  
j u r y  w i l l  d e c i d e  t h e  q u e s t i o n s  o f  g u i l t  a n d  
s e n t e n c e .  ( e m p h a s i s  a d d e d ) .  



Justice White' s critical assumption was reiterated in 

McCleskey v. Kemp, 107 S.Ct. 1756, 1774 (1987), where the Court 

upheld the death penalty because: 1) a limited number of iden- 

tified "decisionmakers", including prosecutors, exercise the 

discretion to impose death; and 2) there are reasonable criteria 

that "narrow the decisionmaker Is judgment". Both constitutional 

predicates are absent in the instant case.56 

Appellant's argument is entirely consistent with, indeed 

dependent upon the widely accepted principle that prosecutors 

have broad, generally unreviewable prosecutorial discretion. The 

56 Although appellant's instant argument has the stronger , 
cons t i tu t ionally-imposed foundation expressed in 
McCleske , the policy considerations underlying it are 
d p r e s s e d  years a o by this Court in Oglesby v. State, 90 
So. 825, 826 (Fla. 1922y, when it set limits on the prosecution 
of crimes by private counsel. 

When such assistants are employed in the 
case, the state attorney should always remain 
present at the trial, and see that a public 
prosecution does not degenerate into a pri- 
vate prosecution, and that the administration 
of the criminal law is not made a vehicle of 
oppression for the gratification of private 
malice, or the accomplishment of private gain 
o r a n t a g e .  (emphasis added) 

See also - Ganger v. Peyton, 379 F.2d 709, 713-14 (4th Cir. 1967) 
mt common law, a prosecuting attorney is the representative of 
the public in whom is lodged a discretion . . . which is not to 
be cbntrolled bv the court% or bv an interested individual. . .") - - 

(emphasis add&)-; ~ t a t e ~  v. peterson, 218 N.W. 3 6 / ,  369 (~isc: 
1928) ("Our scheme contemplates that an im~artial man selected bv 
the electors of the couniv shall prosecu~e all criminal actions 
in the county unbiased desires of complaining witnesses or 
that of the defendant.") (emphasis added); Polo Fashions, Inc. v. 
Stock Buyers International, Inc., 760 F.2d 698, /04 (6th Clr. 
298b)  (a basic "procedural ~rotection" "is the reauirement that 
crim'inal actions be prosecuted by disinterested,' publicly em- 

11 loyed attorneys1', who represent not an ordinary party" but a 
'sovereignty" whose obligation it is "to govern impartially"). 



p r e d i c a t e  of  t h i s  d e f e r e n t i a l  p r i n c i p l e  i s  t h a t  t h e  b r o a d  d i s c r e -  

t i o n  w i l l  e x e r c i s e d  p u b l i c  o f f i c i a l s .  57 

XV. THE COURT ERRED BY FAILING TO STRIKE FOR CAUSE 
JUROR BENTHOWSKI BECAUSE OF HIS VIEWS ON THE DEATH PENALTY 

Dur ing  i n d i v i d u a l  v o i r  d i r e ,  j u r o r  Benthowski  was a s k e d  f o r  

h i s  v i ews  on t h e  d e a t h  p e n a l t y .  H i s  r e s p o n s e  was: " I ' m  f o r  i t ."  

( R .  255) .  The f o l l o w i n g  c o l l o q u y  t h e n  o c c u r r e d :  

Mr. Mil lemann:  And unde r  what c i r c u m s t a n c e ?  
P r o s p e c t i v e  j u r o r :  Tak ing  a  l i f e .  
Mr. Mil lemann:  So i f  someone t a k e s  a  l i f e ,  
you t h i n k  t h e y  s h o u l d  f o r f e i t  t h e i r s ?  
P r o s p e c t i v e  j u r o r :  I f  i t  w e r e  d o n e  
i n t e n t i o n a l l y .  
M r .  M i l l e m a n n :  O . K .  Would you  n e e d  t o  
impose t h e  d e a t h  p e n a l t y  i f  i t  i s  was  d o n e  
i n t e n t i o n a l l y ?  
P r o s p e c t i v e  j u r o r :  Yes. 

-1. -1. ,. J- 

Mr. Millernann: I f  somebody i s  found  g u i l t y  
of  i n t e n t i o n a l  m u r d e r ,  t h e y  s h o u l d  f o r f e i t  
t h e i r  l i f e ?  
P r o s p e c t i v e  j u r o r :  Y e s .  
Mr. Mil lemann:  Any e x c e p t i o n  t o  t h a t  you c a n  
t h i n k  o f ?  
P r o s p e c t i v e  j u r o r :  I d o n ' t  know. 
M r .  Mil lemann:  T h a t ' s  a  v iew t h a t  you h o l d  
s t r o n g l y ?  
P r o s p e c t i v e  j u r o r :  Yes. 
Mr. Mil lemann:  I f  you were b e i n g  p u t  i n  a  
p o s i t i o n  where you had t h a t  v iew and  you had  
t o  a p p l y  a  d i f f e r e n t  v i e w ,  somebody e l s e ' s  
v i e w ,  wou ld  you f e e l  some t e n s i o n  i n  t h a t  
r e s p e c t ?  

5 7  S e e  Young v .  U.S. e x  r e l .  V u i t t o n  e t  F i l s ,  S.A., 107 
S .C t .  2 1 2 C 2 i 3 9  ( 1 9 8 / ) .  ("It i s  a  i u n d a m e n t a l  p r e m i s e  o f  o u r  
s o c i e t y  t h a t  t h e  s ' t a t e . w i e l d  i t s  f o r m i d a b l e  c r i m i n a l  e n f o r c e m e n t  
powers i n  a  r i g o r o u s l y  d i s i n t e r e s t e d  f a s h i o n ,  f o r  l i b e r t y  i t s e l f  
may b e  a t  s t a k e  i n  s u c h  m a t t e r s . " )  

The American Bar A s s o c i a t i o n  S t a n d a r d s  o f  C r i m i n a l  J u s t i c e  
R e l a t i n g  To P r o s e c u t i o n  F u n c t i o n  ( 2 n d  e d .  1 9 8 0 ) ,  a d o p t e d  i n  
F l o r i d a ,  warn p r o s e c u t o r s  t h a t  t h e  " p r o s e c u t i o n  f u n c t i o n  s h o u l d  
b e  p e r f o r m e d  by  a  p u b l i c  r o s e c u t o r " .  S t a n d a r d  3 - 2 . 1 .  The 
Commentary e x p l a i n s  t h a t  l P [ t j h e  i d e a  t h a t  t h e  c r i m i n a l  l a w ,  
u n l i k e  o t h e r  b r a n c h e s  of  law s u c h  a s  c o n t r a c t s  and  p r o p e r t y ,  i s  
d e s i g n e d  t o  v i n d i c a t e  p u b l i c  r a t h e r  t h a n  p r i v a t e  i n t e r e s t s  i s  now 
f i r m l y  e s t a b l i s h e d . "  



P r o s p e c t i v e  j u r o r :  I t  a l l  depends  on what 
t h e  v iew was.  
M r .  Millemann: I f  t h e  view was t h a t  -- t h a t  
t h e  law was t h a t  i t ' s  n o t  a u t o m a t i c ,  a n  e y e  
f o r  a n  e y e ,  [ f o r ]  a n  i n t e n t i o n a l  m u r d e r ,  
would you f i n d  some t e n s i o n  between t h e  l a w  
and your  own p e r s o n a l  v iew? 
P r o s p e c t i v e  j u r o r :  P o s s i b l y .  

(R. 255-57) .  M r .  Benthowski  went on t o  s t a t e  t h a t  h e  h a s  h e l d  

t h i s  view s i n c e  t h e  e a r l y  1 9 5 0 ' s  when he  was i n  t h e  m i l i t a r y .  

The  j u r o r  i n d i c a t e d  t h a t  t h e  k i l l i n g  o f  a  p o l i c e  o f f i c e r  would 

add f u r t h e r  f o r c e  t o  h i s  s t r o n g  p r o - d e a t h  p e n a l t y  v i e w s .  ( R .  

When t h e  p r o s e c u t o r  q u e s t i o n e d  M r .  Benthowski ,  t h e  l a t t e r  

was a s k e d  i f  he  would b e  a b l e  t o  l i s t e n  t o  a l l  t h e  e v i d e n c e ,  

w e i g h  t h e  m i t i g a t i n g  f a c t o r s  a g a i n s t  t h e  a g g r a v a t i n g  f a c t o r s ,  

a n d ,  i f  a p p r o p r i a t e ,  recommend l i f e .  The j u r o r  r e s p o n d e d  "I 

b e l i e v e  s o . "  ( R .  2 6 8 ) .  The f o l l o w i n g  t h e n  o c c u r r e d :  

M r .  Rimmer: I n  t h i s  c a s e ?  
P r o s p e c t i v e  j u r o r :  P o s s i b l y ,  y e s ,  s i r .  
M r .  Rimmer: I s  t h e r e  a n y  r e a s o n  why you 
t h i n k  you c o u l d n ' t ?  
P r o s p e c t i v e  j u r o r  : I s t a r t e d  r e m e m b e r i n g  
some o f  t h e  d e t a i l s  o f  t h e  c a s e  a n d ,  o f  
c o u r s e ,  I d o n ' t  know a l l  t h e  f a c t s ,  s o  I 
r e a l l y  c a n ' t .  

( R .  2 6 8 ) .  A p p e l l a n t ' s  m o t i o n  t o  s t r i k e  j u r o r  Benthowski  f o r  

c a u s e  was d e n i e d .  ( R .  269-70) .  

The f a c t  t h a t  M r .  P a r k s  was a  s o c i a l  f r i e n d  whom t h e  j u r o r  

t r u s t e d  ( R .  266-67) r a i s e s  q u e s t i o n s  a b o u t  h i s  a b i l i t y  t o  be  an  

58  M r .  Benthowski  f u r t h e r  i n d i c a t e d  t h a t  h e  knew s e v e r a l  o f  
t h e  w i t n e s s e s .  Among t h e  w i t n e s s e s  t h a t  h e  knew were M r .  Fann- 
i n g ,  t h e  owner o f  t h e  r e a l  e s t a t e  o f f i c e  i n  which t h e  o f f e n s e  oc-  
c u r r e d ,  and  M r .  P a r k s .  "I d i d  know M r .  P a r k s  s o c i a l l y . "  (R .  
266) .  H e  f u r t h e r  s t a t e d  t h a t  h e  knew M r .  P a r k s  t o  b e  an  h o n e s t  
p e r s o n  and  t h a t  h e  would t e n d  t o  t r u s t  what M r .  P a r k s  had t o  s a y .  
(R. 266-67) .  



i m p a r t i a l  j u r o r .  Wainwr igh t  v .  W i t t ,  1 0 5  S . C t .  844 ( 1 9 8 5 ) ;  L a r a  

v .  S t a t e ,  464 So.2d 1173  ( F l a .  1 9 8 5 ) ;  s e e  - argument  V I I ,  s u p r a .  

However, a d d i n g  i n t o  t h e  e q u a t i o n  Mr. B e n t h o w s k i ' s  v i ews  on t h e  

d e a t h  p e n a l t y ,  h i s  a b i l i t y  t o  b e  a n  i m p a r t i a l  j u r o r  c l e a r l y  was 

11 s u b s t a n t i a l l y  impa i r ed" .  

T h i s  C o u r t  h a s  h e l d  t h a t  i t  i s  e r r o r  f o r  a  c o u r t  t o  f a i l  t o  

e x c u s e  f o r  c a u s e  a  j u r o r  who l i k e l y  would v o t e  a u t o m a t i c a l l y  f o r  

t h e  d e a t h  p e n a l t y .  O ' c o n n e l l  v .  S t a t e ,  480 So.2d 1284  ( F l a .  

1 9 8 5 )  ; Thomas v .  S t a t e ,  4 0 3  So .  2d 371 ( F l a .  1 9 8 1 ) .  Mr. Ben- 

t h o w s k i  a d m i t t e d  t h a t  i t  was o n l y  a  " p o s s i b i l i t y "  t h a t  h e  would 

b e  a b l e  t o  f a i r l y  weigh  t h e  m i t i g a t i n g  c i r c u m s t a n c e s  a g a i n s t  t h e  

a g g r a v a t i n g  c i r c u m s t a n c e s ,  g i v e n  h i s  l o n g s t a n d i n g  a n d  d e e p l y  h e l d  

b e l i e f s  on  t h e  d e a t h  p e n a l t y .  When i t  i s  o n l y  " p o s s i b l e "  t h a t  a  

j u r o r  w i l l  b e  a b l e  t o  f a i r l y  a p p l y  t h e  d e a t h  p e n a l t y ,  t h e  j u r o r  

s h o u l d  b e  e x c u s e d  f o r  c a u s e .  See  c a s e s  c i t e d  i n  Argument V I I ,  - 
s u p r a .  - See  a l s o  -9 Lambrix v .  S t a t e ,  494 So.2d 1143  ( F l a .  1 9 8 6 ) .  

A 1  t h o u g h  M r .  B e n t h o w s k i  h o l d s  s t a u n c h  p r o - d e a t h  p e n a l t y  

v i e w s ,  t h e  C o n s t i t u t i o n  m a n d a t e s  t h a t  t h e  " s u b s t a n t i a l l y  i m -  

p a i r e d "  W i t t  r u l e  b e  a p p l i e d  s y m m e t r i c a l l y .  59  A c c o r d i n g l y ,  t h e  

j u r o r  s h o u l d  have  been  s t r u c k  f o r  c a u s e .  

XVI. THE SENTENCING COURT ERRED BY ALLOWING THE PROSECUTOR TO 
ADVISE THE JURY ABOUT THE CONFIDENTIAL PRESENTENCE 

INVESTIGATION PREPARED IN CONNECTION WITH APPELLANT'S VACATED 
SENTENCE 

Dur ing  t h e  c r o s s - e x a m i n a t i o n  o f  d e f e n s e  w i t n e s s  D r .  B a r n a r d ,  

w i t h  t h e  p r e - s e n t e n c e  i n v e s t i g a t i o n  p r e p a r e d  i n  s u p p o r t  o f  t h e  

f i r s t  d e a t h  s e n t e n c e  i n  hand ,  t h e  p r o s e c u t o r  a s k e d :  "Now I b e -  

5 9  T h i s  i s s u e  i s  now b e f o r e  t h e  U.S. Supreme C o u r t  i n  Ross  
v .  Oklahoma, 717 P.2d 117 ( O k l a .  C r i m .  App. 1 9 8 6 ) ,  c e r t .  g r a n t e d ,  
- U.S. - , 4 1  C r i m .  L. Rep. (BNA) 4071 ( ~ u n e  1 5 ,  m). 



lieve you also, did you not, considered the pre-sentence inves- 

tigation?" (R. 710). Following strenuous objection and a motion 

for mistrial, the prosecutor handed the witness that document. 

(R. 711).b0 The prosecutor then read from the document and ques- 

tioned the witness about its contents. (R. 711-713). This use 

of the presentence investigation violates both State law and con- 

stitutionally protected rights. 

Florida Rule of Criminal Procedure 3.712 provides that 

"[tlhe presentence investigation shall not be a public record and 

shall be available only to the following persons under the fol- 

lowing stated conditions. . ." The enumerated persons to whom 

the report may be disclosed do not include jurors in a resentenc- 

ing hearing. Thus, the prosecutor's disclosure of the report and 

its contents to the jury was a plain violation of the confiden- 

tiality provisions of the Florida Rules of Criminal Procedure. 

Moreover, the prosecutor's tactic was designed to, and did 

advise the jury that appellant had been previously sentenced, 

unconstitutionally diminshing the resentencing jury's sence of 

responsibility. See Caldwell v. Plississippi, 105 S.Ct. 2633 

(1985). This was equally improper since the Court properly had 

granted appellant's motion to keep that information from the 

jury. (R. 1371). 

XVII. THE SENTENCE MUST BE VACATED BECAUSE OF PERVASIVE 
AND HIGHLY PREJUDICIAL PROSECUTORIAL MISCONDUCT THROUGHOUT 

THE SENTENCING PROCEEDING 

60 The witness recognized the document because he had seen 
it in conjunction with opinions he expressed in support of appel- 
lant's clemency petition, submitted to the Governor and his 
Cabinet . 



From t h e  b e g i n n i n g  t o  t h e  end o f  t h e  r e s e n t e n c i n g  h e a r i n g ,  

t h e  p r o s e c u t o r  i n t e n t i o n a l l y  s o u g h t  t o  i n t r o d u c e  h i g h l y  p r e j u d i -  

c i a l  e v i d e n c e  t h a t  he  knew t o  b e  i n a d m i s s i b l e  and p e r s i s t e d  i n  

making imprope r  and p r e j u d i c i a l  a s s e r t i o n s  and a rgumen t s  b e f o r e  

t h e  j u r y .  I n  a d d i t i o n  t o  t h e  r e p e a t e d  i n c i d e n t s  o f  p r o s e c u t o r i a l  

misconduct  t h a t  a r e  r e c i t e d  i n  i n d e p e n d e n t  a rgumen t s  h e r e i n 6 1 :  

( 1  T h e  p r o s e c u t o r  a t t e m p t e d  t o  c r o s s - e x a m i n e  D r .  
D o r s e y  a b o u t  a p p e l l a n t ' s  j u v e n i l e  h i s t o r y  even  though 
t h e  p r o s e c u t o r  knew t h a t  t h e  o p i n i o n  o f  D r .  Dorsey  was 
n o t  b a s e d  upon t h e  j u v e n i l e  h i s t o r y  ( R .  874-75,  9 1 7 ) .  
The C o u r t  s u s t a i n e d  a p p e l l a n t ' s  o b j e c t i o n ,  a s  i t  i n d i -  
c a t e d  i t  would a t  a  p r i o r  bench c o n f e r e n c e  (R. 8 7 4 - 7 5 ) ,  
b u t  n o t  b e f o r e  t h e  p r o s e c u t o r  h a d  i m p r o p e r l y  p l a c e d  
b e f o r e  t h e  j u r y  h i s  a s s e r t i o n  t h a t  a p  e l l a n t  had c a u s e d  
11 u p r o a r s "  a t  t h e  Beggs Schoo l  (R. 9177. 

( 2 )  T h e  p r o s e c u t o r  c o n s i s t e n t l y  c ros s -examined  a p p e l -  
l a n t ' s  e x p e r t s  w i t h  i n a d m i s s i b l e  r e p o r t s  ( R .  708 ,  985- 
8 6 ) ,  i n c l u d i n g  a  r e p o r t  o f  D r .  M a r s h a l l  ( a  p s y c h i a t r i s t  
who examined a p p e l l a n t  f o r  c o m p e t e n c y  a n d  r e s p o n s i -  
b i l i t y ) ,  t h a t  t h e  p r o s e c u t o r  knew l i k e l y  was inadmis -  
s i b l e .  (R. 1063-64) .  I n d e e d ,  t h e  C o u r t  s u b s e q u e n t l y  
and  p r o p e r l y  p r e c l u d e d  D r .  M a r s h a l l  f rom t e s t i f y i n g .  

( 3 )  The p r o s e c u t o r  examined a p p e l l a n t ' s  e x p e r t s  a b o u t  
a p p e l l a n t  I s  a l l e g e d  d a n g e r o u s n e s s  and  a g g r e s s i v e n e s s  
( R .  718 ,  940-42) ,  even  though a p p e l l a n t  had e x p r e s s l y  

6 1  T h e  p r o s e c u t o r  i n t e n t i o n a l l y  and  r e p e a t e d l y  m i s c h a r a c -  
t e r i z e d  a p p e l l a n t ' s  j u v e n i l e  h i s t o r y  a s  a  " c r i m i n a l  h i s t o r y "  and 
11 p r e v i o u s  c r i m i n a l  r e c o r d "  (R. 694 ,  703-04) ,  knowing t h a t  a p p e l -  

l a n t  had waived  t h e  "no c r i m i n a l  a c t i v i t y  m i t i g a t o r . "  ( ~ r g u m e n t  
I V ) .  The p r o s e c u t o r  i n t e n t i o n a l l y  m i s c h a r a c t e r i z e d  t h e  a l l e  ed  

11 d e l i n q u e n c y  t h a t  was n e v e r  a d j u d i c a t e d  a s  a n  a t t e m p t e d  -% a rme  
robbe ry"  ( R .  7 0 5 ) ,  and  t h e  a d j u d i c a t e d  d e l i n q u e n c y  a s  a n  a c t u a l  
"bombingt' ( R .  7 1 6 ) .  (Argument IV). The p r o s e c u t o r  i n s e r t e d  t h e  
c o m p e t e n c y  a n d  r e s p o n s i b i l i t y  i s s u e s  i n t o  t h e  c a s e ,  even  a f t e r  
t h e  j u d g e  s u s t a i n e d  a p p e l l a n t ' s  o b j e c t i o n  t o  them (R.  'm 
k n o w i n g  t h e y  w e r e  i r r e l e v a n t  and t h a t  a p p e l l a n t  had e x p r e s s l y  
waived r e l i a n c e  on incompetency  and  n o n - r e s p o n s  i b i l i  t y  a s  p o s  - 
s i b l e  m i t i g a t i n g  c i r c u m s t a n c e s  ( R .  1 4 9 1 ) .  (Arguments  X I  and  
x I I )  . The p r o s e c u t o r  i m p r o p e r l y  commented on a p p e l l a n t ' s  c o n -  
s t i t u t i o n a l l y  p r o t e c t e d  a s s e r t i o n  o f  t h e  r i g h t  t o  r ema in  s i l e n t  
(R. 7 0 9 ) .  ( ~ r g u m e n t  xV). As d i s c u s s e d  immed ia t e ly  a b o v e ,  t h e  
p r o s e c u t o r  i n t e n t i o n a l l y  d i s c l o s e d  t o  t h e  j u r y  t h a t  t h e r e  had 

1' b een  a  p r i o r  p r e s e n t e n c e  i n v e s t i g a t i o n " ,  even  though t h e  p r o s e -  
c u t o r  h a d  e x p r e s s l y  p romised  n o t  t o  "go i n t o  t h a t "  d u r i n g  t h e  
h e a r i n g  (R. 1 3 7 1 ) .  (Argument XVI).  



waived reliance on non-dangerousness as a mitigating 
circumstance (R. 1491). 

(4) The prosecutor argued the dangerousness or aggres- 
siveness issue extensively to the jury (R. 1094-96, 
1109), despite appellant Is waiver .62 

(5) The prosecutor asserted on cross-examination, with 
no factual basis, that appellant's famil members may 
have broken the law and committed murd. 149, 887). 

(6) The prosecutor intentionally mischaracterized as a 
11 psychologist" (R. 985) a prison counselor whose report 
he improperly attem ted to use to cross-examine appel- 
lant's neurologist ? R. 985-86). 
(7) The prosecutor improperly exhorted the jury, in his 

11 closing ar ument, to stand by me in this case to seek 
justice" fR. 1109). 

(8) The prosecutor appealed to local bias and parochi- 
alism in both his earliest comments to the jury (during 
general voir dire) (R. 30), and in his final closing 
argument. He chastised the defense for "bringing in 
these experts from out of town, from Connecticut, from 

1 I Gainesville, from Mobile . . . They "come in from out 
of town . . .It (R. 1085). 

(9) Most outrageously, the prosecutor attempted during 
the last moments of appellant's sentencing case-in- 
chief to "dump" as much inadmissible and highly pre- 
judicial evidence as possible before the jury through 
the alleged cross-examination of appellant's neuro- 
logist. The prosecutor did this knowin that he could 
call none of the "phantom witnesses," who allegedly 
were the sources of his assertions, because their 
testimony was irrelevant and otherwise was inadmis- 
sible. They were not neurologists, thus, nothin they 
had to say was relevant to the opinion of d a n t ' s  
neurologist, as the Court ruled. The highly prejudi- 
cial assertions contained in the prosecutors "ques- 
tions" to the neurologist were made sequentially over 
ten sustained objections .63 - 

6 2  Points 3 and 4 provide independent bases to reverse 1 appellant's death sentence. Maggard v. State, 399 So.2d 973 
(Fla. 1981), cert. den., 454 U.S. lob9 (1981). 

I 63 The outrageous colloquy was as follows: 

Q. He [appellant] did ask Dr. Marshall if he ought to 
act crazy did he not? 

Mr. Millemann: Objection. 
(continued ...) 



I 
63(  . . . continued) 

Court: Sustained. 
-1, -1- -1. ,. ,. ,. 

Q. When you talked to Fitzpatrick, did he indi- 
cate, in any way indicate to you, that he was 
preoccupied with gaining power? 

A. No. 
Q. Did he indicate that to Dr. Marshall? 
Mr. Millemann: Objection. 
Court: Sustained. 
Q. Did you ask him how he felt with a gun in his 

hand? 
A. No. 
Q. Did Dr. Marshall have an opinion about that? 
Mr. Millemann: Objection, Your Honor, continuing 

objection. 
Court: Sustained. 
Q. Do you think his intelligence is about 

average? 
A. No, Idon't. 
Q. Did Dr. Marshall think it was? 
Mr. Millemann: Objection. 
Court: Sustained. 
Q. Do you think he is manipulative? 
A. No, Idon't. 
Q. ~idn't Dr. Gilgun think he was manipulative? 
Mr. Millemann: Objection. 
Court : Sustained. 

-1- -1- -*- ,. ,. ,. 
Q. ~ i d n ' t  Dr. Gilgun indicate that he was mad 

and frustrated because everybody was always 
telling him what to do? 

Mr. Millemann: Objection. 
Court: Sustained. 
Q. Do you think he understood the consequences 

of his actions? 
A. I don't think he did. 
Q. ~idn't Dr. Gilgun think he did? 
Mr. Millemann: Objection. 
Court: Sustained. 
Q. Was he motivated to act in his own best 

interests? 
A. No, he wasn't. 
Q. Did Dr. Gilgun think he was? 
Mr. Millemann: Objection. 
Court : Sustained. 

- *  -1- -1, ,. ,. ,. 
Q. Did you find any history of that [Fitzpatrick 

pretending to act crazy] when you reviewed 
his history? 

A. I d i d n o t .  
(continued ...) 



A s  J u d g e  P e a r s o n  w r o t e  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  Mol ina  

v .  S t a t e ,  447  S o . 2 d  253 ,  256 ( F l a .  3 r d  DCA 1 9 8 3 ) ,  r e v e r s i n g  a  

c o n v i c t i o n  f o r  p r o s e c u t o r i a l  m i s c o n d u c t :  

 his e x p e r i e n c e d  p r o s e c u t o r  f u l l y  e x p e c t e d  
t h a t  h i s  q u e s t i o n  would b e  o b j e c t e d  t o ,  t h e  
o b j e c t i o n  would b e  s u s t a i n e d ,  and  no a n s w e r  
f rom t h e  d e f e n d a n t  would b e  f o r t h c o m i n g .  . . . Thus ,  a s  I s e e  i t ,  t h e  p r o s e c u t o r  c o n s i s -  
t e n t l y  t r i e d  t o  g e t  b e f o r e  t h e  j u r y  m a t t e r s  
which he  knew o r  s h o u l d  have  known t h e y  were  
n o t  e n t i t l e d  t o  r e c e i v e .  

T h e  p r o s e c u t o r ' s  p e r v a s i v e  m i s c o n d u c t ,  m e a s u r e d  i n  i t s  

e n t i r e t y ,  was i n e x c u s a b l e ,  u n e t h i c a l 6 4 ,  and  h i g h l y  p r e j u d i c i a l .  

S e e  Keen v .  S t a t e ,  504 So.2d 396 ( F l a .  1 9 8 7 ) ;  Lipman v .  S t a t e ,  

428 So.2d 733 ,  736 ( F l a .  1st DCA 1 9 8 3 )  ( i n c i d e n t s  o f  p r o s e c u t o r -  

i a l  m i sconduc t  must  be  " c o n s i d e r e d  a s  a  who le" ) .  

The C o u r t  i n  C a l d w e l l  v .  M i s s i s s i p p i ,  1 0 5  S .C t .  2633 ( 1 9 8 5 ) ,  

announced a  h e i g h t e n e d  s t a n d a r d  o f  r e v i e w  f o r  d e t e r m i n i n g  t h e  

c o n s t i t u t i o n a l  e f f e c t  of  imprope r  p r o s e c u t o r i a l  a rgument  which 

o c c u r s  a t  c a p i t a l  s e n t e n c i n g  h e a r i n g s .  Such a r g u m e n t  v i o l a t e s  

t h e  e i g h t h  amendment  u n l e s s  t h e  s t a t e  c a n  d e m o n s t r a t e  t h a t  i t  

"had  n o  - e f f e c t  o n  t h e  s e n t e n c i n g  d e c i s i o n . "  I d .  - a t  2646 (em- 

p h a s i s  a d d e d ) .  T h i s  C o u r t  a s k s  a  comparab l e  q u e s t i o n :  whe the r  

s u c h  m i s c o n d u c t  " s u b s t a n t i a l l y  c o n t r i b u t e [ s ]  t o  t h e  j u r y ' s  a d -  

v i s o r y  recommendat ion o f  d e a t h .  . . ." T e f f e t e l l e r  v .  S t a t e ,  439 

6 3 ( .  . . c o n t i n u e d )  
Q. What a b o u t  E l a i n e  P i t t m a n ' s  r e p o r t ?  
Mr. Mil lemann:  O b j e c t i o n ,  Your Honor.  
C o u r t  : S u s t a i n e d .  
Mr. Rimmer: No f u r t h e r  q u e s t i o n s .  (R. 987 -91 ) .  

64  The s p e c i a l  r e s p o n s i b i l i t i e s  o f  a  p r o s e c u t o r ,  who i s  a  
p u b l i c  o f f i c i a l ,  i n c l u d e  t h e  o b l i g a t i o n  t o  b e  " a  m i n i s t e r  o f  

I t  11 j u s t i c e "  a n d  " n o t  s i m p l y  a n  a d v o c a t e . "  R u l e  4 - 3 . 8 ,  R u l e s  
R e g u l a t i n g  t h e  F l o r i d a  Bar .  



So .2d  8 4 0 ,  8 4 5   la. 1 9 8 3 ) .  S e e  - Keen v .  S t a t e ,  5 0 4  S o . 2 d  3 9 6 ,  

4 0 1  ( F l a .  1 9 8 7 ) . 6 5  

No matter w h a t  t h e  s t a n d a r d ,  t h e  i n t e n t i o n a l  a n d  o u t r a g e o u s  

p r o s e c u t o r i a l  m i s c o n d u c t  i n  t h i s  case,  w h i c h  t h e  S t a t e  s u b s t i -  

t u t e d  f o r  t h e  t e s t i m o n y  o f  e x p e r t  r e b u t t a l  w i t n e s s e s  i t  s i m p l y  

d i d  n o t  h a v e ,  d e n i e d  a p p e l l a n t  a f a i r  s e n t e n c i n g  h e a r i n g .  

XVIII. BY BOTH REQUIRING APPELLANT TOCARRY 
THE BURDEN OF PROVING THAT MITIGATING CIRCUMSTANCES 

OUTWEIGHED AGGRAVATING CIRCUMSTANCES AND AUTHORIZING A 
JURY SENTENCING RECOMMENDATION BY A ONE VOTE MARGIN, 

THE FLORIDA STATUTE AND LOWER COURT DENIED APPELLANT RIGHTS 
GUARANTEED BY THE EIGHTH AND FOURTEENTH AMENDMENTS 

TO THE UNITED STATES CONSTITUTION. 

~ p p e l l a n t ' s  s e n t e n c i n g  j u r y  was i n s t r u c t e d  t h a t  i t  was t o  

d e t e r m i n e  " w h e t h e r  o r  n o t  s u f f i c i e n t  m i t i g a t i n g  c i r c u m s t a n c e s  

e x i s t  t o  o u t w e i g h  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  f o u n d  t o  e x i s t . "  

( R .  1 1 3 0 ) .  T h i s  i n s t r u c t i o n  i s  u n c o n s t i t u t i o n a l  b e c a u s e  i t  

p l a c e d  u p o n  a p p e l l a n t  t h e  b u r d e n  o f  p r o v i n g  t h a t  m i t i g a t i n g  

c i r c u m s t a n c e s  o u t w e i g h e d  a g g r a v a t i n g  c i r c u m s t a n c e s ,  c r e a t i n g  a 

p r e s u m p t i o n  t h a t  d e a t h  was t h e  a p p r o p r i a t e  r e c o m m e n d a t i o n  o n c e  

I 1  s u f f i c i e n t  a g g r a v a t i n g  c i r c u m s t a n c e s t t  w e r e  f o u n d .  A t  a minimum, 

b 5  T h e  E l e v e n t h  C i r c u i t  h a s  r e c o g n i z e d  t h a t  a p r o s e c u t o r  
who h a s  e n g a g e d  i n  s u c h  m i s c o n d u c t  w i l l  b e  a c c o r d e d  n o  d e f e r e n c e :  

A r g u m e n t s  d e l i v e r e d  w h i l e  w r a p p e d  i n  t h e  
c l o a k  o f  s t a t e  a u t h o r i t y  h a v e  a h e i g h t e n e d  
i m p a c t  o n  t h e  j u r y .  F o r  t h i s  r e a s o n ,  m i s c o n -  
d u c t  b y  t h e  p r o s e c u t o r ,  n o r m a l l y  a n  e l e c t e d  
p u b l i c  o f f i c i a l ,  mus t  b e  s c r u t i n i z e d  c a r e f u l -  
l y  * 

D r a k e  v .  Kemp, 7 6 2  F . 2 d  1 4 4 9 ,  1 4 5 9  ( 1 1 t h  C i r .  1 9 8 5 )  ( e n  b a n c ) .  



a  r e a s o n a b l e  j u r o r  c o u l d  ( and  s h o u l d )  have  s o  i n t e r p r e t e d  t h e  

i n s t r u ~ t i o n . ~ 6  C a l i f o r n i a  v .  Brown, 107  S . C t .  837 ( 1 9 8 7 ) .  

The E i g h t h  a n d  F o u r t e e n t h  Amendments r e q u i r e  t h e  p r o s e c u t i o n  

t o  b e a r  t h e  u l t i m a t e  b u r d e n  o f  p r o v i n g  d e a t h  i s  a p p r o p r i a t e .  

S t a t e  v .  Wood, 6 4 8  P . 2 d  7 1 ,  8 3  ( ~ t a h  1 9 8 2 ) ;  Comment, C a p i t a l  

Punishment  a n d  t h e  Burden o f  P r o o f :  The S e n t e n c i n g  D e c i s i o n ,  1 7  

C a l .  W.L. Rev. 316 ( 1 9 8 1 ) .  -- See  a l s o  Smi th  v .  Nor th  C a r o l i n a ,  459 

U.S. 1056  ( 1 9 8 2 )  ( o p i n i o n  o f  S t e v e n s ,  J . ,  on  d e n i a l  o f  c e r t i -  

o r a r i ) ;  L o c k e t t  v .  O h i o ,  438 U.S. 586 ,  609 n .16  (1978)  ( i s s u e  

r a i s e d  b u t  n o t  d e c i d e d ) ;  b u t  s e e  Ford  v .  S t r i c k l a n d ,  696 F.2d 

8 0 4 ,  817-819 ( 1 1 t h  C i r .  1 9 8 3 ) .  

T h e  F l o r i d a  d e a t h  p e n a l t y  s t a t u t e  a l s o  a u t h o r i z e s  a  j u r y  

d e a t h  recommendat ion by o n e  v o t e .  I n  c o m b i n a t i o n ,  t h e  b u r d e n  o f  

p r o o f  and  s i n g l e  v o t e  p r o v i s i o n  a l l o w  ( i n d e e d  a p p e a r  t o  r e q u i r e )  

a  d e a t h  recommendat ion where  f i v e  j u r o r s  a r e  c o n v i n c e d  l i f e  i s  

a p p r o p r i a t e  and  s e v e n  a r e  i n  a  s t a t e  o f  e q u i p o i s e ,  unconv inced  - 
t h a t  d e a t h  i s  t h e  a p p r o p r i a t e  pun i shmen t .  T h i s  i s  i n c o n s i s t e n t  

w i t h  t h e  Supreme  c o u r t ' s  i n s i s t e n c e  t h a t  s t a t e  d e a t h  p e n a l t y  

p r o c e d u r e s  must a s s u r e  " r e l i a b i l i t y  i n  t h e  d e t e r m i n a t i o n  t h a t  

d e a t h  i s  t h e  a p p r o p r i a t e  punishment  i n  a  s p e c i f i c  c a s e . "  Zan t  v .  

S t e p h e n s ,  462 U.S. 862 ,  884-85 ( 1 9 8 2 ) .  

XIX. THE COURT'S REFUSAL TO GIVE A "LINGERING" OR 
"RESIDUAL" DOUBT INSTRUCTION WAS ERROR 

A p p e l l a n t  a s k e d  f o r ,  b u t  t h e  C o u r t  r e f u s e d  t o  g i v e  p r o p o s e d  

i n s t r u c t i o n  number 8 ,  which r e a d :  

6 6  T h i s  was  p r e c i s e l y  t h e  i n t e r p r e t a t i o n  g i v e n  t o  t h e  
i n s t r u c t i o n  by t h e  p r o s e c u t o r .  ( R .  1 0 7 4 ) .  ("The s t a t u t e  v e r y  
c l e a r l y  s a y s  t h e  m i t i g a t i n g  h a s  t o  o u t w e i g h  t h e  a g g r a v a t i n g " . )  



The p o s s i b l e  m i t i g a t i n g  c i r c u m s t a n c e s  a r e  n o t  
l i m i t e d  t o ,  b u t  may i n c l u d e ,  i f  e v i d e n c e  
s u p p o r t s  them, t h a t :  

a )  T h e  D e f e n d a n t  d i d  n o t  s h o o t  t h e  d e -  
c e a s e d  Deputy S h e r i f f .  

A t  r e s e n t e n c i n g ,  a p p e l l a n t  p roved  t o  a  mora l  c e r t a i n i t y  t h a t  

t h e  b u l l e t  t h a t  k i l l e d  t h e  v i c t i m  was a  b u l l e t  f r a g m e n t  t h a t ,  

d u r i n g  t h e  o r i g i n a l  t r i a l ,  o r i g i n a l  s e n t e n c i n g ,  and  i t s  r e s e n -  

t e n c i n g  c a s e - i n - c h i e f ,  t h e  S t a t e ,  by c a r e f u l l y  r e c o n s t r u c t i n g  t h e  

crime s c e n e ,  had p roven  came from t h e  o t h e r  d e p u t y  s h e r i f f ' s  gun .  

S p e c i f i c a l l y ,  a p p e l l a n t  e s t a b l i s h e d  t h a t :  1 )  w h a t  k i l l e d  

t h e  v i c t i m  w e r e  two s m a l l  f r a g m e n t s  o f  a  b u l l e t  found  i n  t h e  

s k u l l  o f  t h e  v i c t i m 6 7  ( R .  7 9 4 ) ;  2 )  t h o s e  two s m a l l  f r a g m e n t s ,  i n  

t h e i r  a g g r e g a t e ,  were t h e  b a s e  o f  a  b u l l e t  ( R .  7 9 4 - 9 5 ) ;  3 )  a  

l a r g e  b u l l e t  f r a g m e n t  which had a  m i s s i n g  b a s e  was i n  t h e  o v e r -  

hang o f  a  c a b i n e t  ( "overhang")  d i r e c t l y  u n d e r  which t h e  v i c t i m  

was s t a n d i n g  when h e  was s h o t 6 8  ( R .  793-95) ;  4 )  t h e  l a r g e  o v e r -  

hang f r a g m e n t  was " b e v e l l e d "  and  had  human bone on i t ,  i n d i c a t i n g  

i t  had h i t  a  h a r d  bony o b j e c t ,  and r i c o c h e t e d  u p  i n t o  t h e  o v e r -  

hang (R. 796-97,  1001 ,  1 0 1 7 ) ;  5 )  t h e  two s m a l l  f r a g m e n t s  and t h e  

l a r g e  f r a g m e n t  i n  t h e  ove rhang  c o n s t i t u t e d  a  s i n g l e  b u l l e t  (R. 

1 0 0 2 ) ; a n d  6 )  a l t h o u g h  b a l l i s t i c s  t e s t s  c o u l d  n o t  d e t e r m i n e  from 

which o f  t h e  .38  guns  ( t h a t  o f  a p p e l l a n t  o r  Deputy S h e r i f f  S m i t h )  

t h e  s i n g l e  b u l l e t  had come ( R .  822-26) ,  t h e  crime s c e n e  r e c o n -  

s t r u c t i o n  e v i d e n c e  d e m o n s t r a t e d  t h a t  i t  came from Deputy s m i t h ' s  

67 S t a t e ' s  E x h i b i t s  No. 7 1  ( o r i g i n a l  t r i a l  e x h i b i t  1 4 ~ )  and 
72 ( o r i g i n a l  t r i a l  e x h i b i t  1 4 ) .  ( R .  779-85) .  

68  s t a t e ' s  E x h i b i t  6 0  ( o r i g i n a l .  t r i a l  e x h i b i t  6 ) .  ( R .  9 9 7 ) .  



g u n .  - S e e  D e f e n s e  E x h i b i t s  1 a n d  2  ( R .  8 0 2 - 0 3 ) .  A l s o ,  " t h e  

r i f l i n g  i m p r e s s i o n s  . . . were c o n s i s t e n t  w i t h  t h o s e  p r o d u c e d  by 

[ a ]  Smi th  and  Wesson .38" ( R .  9 9 8 ) ,  Deputy  S m i t h ' s  gun .  

A d d i t i o n a l  m e t a l l u r g i c a l  a n d  c o m p o s i t i o n a l  e v i d e n c e ,  a l s o  

adduced  f o r  t h e  f i r s t  time a t  r e s e n t e n c i n g ,  e s t a b l i s h e d  t h a t  t h e  

f r a g m e n t  t h a t  k i l l e d  t h e  v i c t i m  and t h e  l a r g e  f r a g m e n t  a t t r i b u t e d  

t o  t h e  o t h e r  d e p u t y  were t h e  same b u l l e t .  ( R .  1 0 2 0 ) .  T h e r e  

s i m p l y  was n o  f a c t u a l  d i s p u t e  a b o u t  t h i s ;  i t  was e s t a b l i s h e d  

1' " w i t h i n  v e r y  e x c e p t i o n a l  odds"  a n d  t o t a l l y  a n d  c o m p l e t e l y "  ( R .  

1020-21)  . 6 9  

The o r i g i n a l  c r i m e  s c e n e  e v i d e n c e  t h a t  i d e n t i f i e d  t h e  b u l l e t  

t h a t  k i l l e d  t h e  v i c t i m  a s  Deputy S m i t h ' s  was e n t i r e l y  c o n s i s t e n t  

w i t h  b o t h  s m i t h ' s  t e s t i m o n y  and  h i s  l o c a t i o n  i n  t h e  room, as w e l l  

as  e x p l i c i t  c o n c e s s i o n s  made by t h e  S t a t e  a t  t h e  r e s e n t e n c i n g  

h e a r i n g . 7 0  When h e  s h o t  i n  a p p e l l a n t ' s  d i r e c t i o n ,  h e  e i t h e r  was 

l y i n g  on  t h e  f l o o r  o r  c r o u c h i n g  i n  t h e  open  i n n e r  room d o o r  ( R .  

6 4 2 - 6 9 ) ,  f a c i n g  a p p e l l a n t ,  who was d i r e c t l y  i n  f r o n t  o f  b o t h  t h e  

b 9  I n i t i a l l y ,  t h e  S t a t e ' s  c r i m e  s c e n e  w i t n e s s  m a i n t a i n e d  
t h a t  no  m e t a l l u r g i c a l  e x a m i n a t i o n  had  been done  by t h e  S t a t e  ( R .  
7 9 8 ) .  b u t  n e g l e c t e d  t o  a d d  t h a t  o n e  had b e e n  r e a u e s t e d .  (R. 
10241 .  A£ teru a p p e l l a n t ' s  e x a m i n a t i o n  r e v e a l e d  t h a t  t h e  l a i g e  
o v e r h a n g  f r a g m e n t  p r e v i o u s l y  had  b e e n  "mounted" f o r  a m i c r o s c o p i c  
t e s t  ( R .  1 0 1 7 ) ,  and  a f t e r  a p p e l l a n t  s u b m i t t e d  a r e l e v a n t  Brady 
d i s c o v e r v  r e a u e s t  ( R .  1 5 3 8 ) .  t h e  S t a t e ' s  w i t n e s s  r e v e a l e d  t h a t  a 
m e t a l l u ; g i c a ' l  e x a m i n a t i o n ' h a d  been  r e q u e s t e d  i n  1 9 8 0 ,  b u t ,  f o r  
u n e x p l a i n e d  r e a s o n s ,  i t  h a d  n o t  b e e n  p o s s i b l e  f o r  t h e  FDLE 
L a b o r a t o r y  t o  d o  o n e .  ( R .  1 0 2 4 ) .  

70 F o r  example ,  t h e  S t a t e  conceded  t h a t  t h e  v i c t i m ' s  h e a d  
was i n s i d e  t h e  i n n e r  o f f i c e  window when h e  was s h o t .  ( R .  5 5 9 ,  
620 ,  767-69) .  The S t a t e ' s  e x h i b i t s  show t h e  f l i g h t  p a t h  o f  a p p e l -  
l a n t ' s  b u l l e t  t h r o u g h  t h e  wooden e d g e  o f  t h e  window. It  c o u l d  
n o t  h a v e  h i t  t h e  v i c t i m ' s  h e m  i t  w e r r i n x d e t h e - w i n d o w  s i n c e  
the b u l l e t  would h a v e  f i r s t  t r a v e l e d  b j  t h e  h e a d  b e f o r e  i t  n i c k e d  -- 
t h e  window's  e d g e  b e h i n d  t h e  v i c t i m .  



inner room window and the victim. Id. - Deputy Smith also tes- 
tified the first bullet fired by appellant came through the wall 

in his direction (R. 648, 636-37), and was not - fired towards the 
victim. 

Af ter appellant demonstrated that the bullet attributed to 

Deputy Smith actually killed the victim, the state's chief crime 

scene witness "adjust[ed]" the "reconstruction theory so that it 

fits the evidence" (R. 1025). His "adjusted" testimony (R. 1041) 

came af ter seven years of contradictory testimony, flatly con- 

tradicting his sworn testimony on several prior occasions. 

The sentencing Court, in effect, nullified appellant's 

compelling mitigating evidence by indicating that appellant's 

evidence was not relevant (R. 785), instructing the jury that 

I t  you will not concern yourself with the question of his guilt" 

(R. 1128), and refusing to give appellant's requested clarifying 

instruction (number 8). This judicial nullification of appel- 

lant's evidence denied appellant a fair resentencing hearing in 

violation of the Eighth and Fourteenth Amendments to the United 

States Constitution. But -- see King v. State, 12 F.L.W. 502 (Fla. 

1987); - see Smith v. Wainwright, 741 F.2d 1248 (11th Cir. 1984); 

Smith v. Balkcom, 660 F.2d 573 (5th Cir. 1981); Lockhart v. 

McCree, 106 S.Ct 1758, 1769 (1986). 

Appellant is fully aware of this court's recent decision in 

King v. State, supra. He emphasizes that the instant case should 

be viewed as an exception to King because the State "opened the 

door'' to appellant's "lingering doubt" evidence by retrying its 

entire case and admitting evidence that was relevant only to 



g u i l t  a n d  i n n o c e n c e ,  e . g . ,  t h e  v i c t i m ' s  p h o t o g r a p h s  a n d  e v i d e n c e  

o f  a p p e l l a n t ' s  r e s p o n s i b i l i t y .  S e e ,  - Argument X I I I ,  s u p r a .  

XX. THE EXCUSAL OF JURORS BY THE COURT AND STATE 
DEPRIVED APPELLANT OF A RACIALLY BALANCED JURY 

T h i r t y - t h r e e  ( 3 3 )  w h i t e  a n d  n i n e  ( 9 )  non w h i t e 7 1  v e n i r e m e n  

were c o n s i d e r e d  as p o t e n t i a l  j u r o r s .  Of t h o s e ,  t h e  C o u r t  e x c u s e d  

f o r  c a u s e  f o u r  ( 4 )  w h i t e s  a n d  t h r e e  ( 3 )  b l a c k s .  The  p r o s e c u t o r  

e x c u s e d ,  by p e r e m p t o r y  c h a l l e n g e s ,  s i x  ( 6 )  w h i t e s  a n d  f o u r  ( 4 )  

b l a c k s .  T h u s ,  t h e  combined  e x c u s a l s  by  t h e  C o u r t  a n d  p r o s e c u t o r  

w e r e  t e n  ( 1 0 )  w h i t e s  a n d  s e v e n  ( 7 )  b l a c k s .  The w h i t e s  were t h u s  

r e d u c e d  b y  a b o u t  31% a n d  t h e  b l a c k s  by a b o u t  78%. When t h e s e  

numbers  a r e  s u b j e c t e d  t o  s t a t i s t i c a l  a n a l y s i s ,  t h e  s t a t i s t i c a l  

p r o b a b i l i t y  t h a t  r a c e  i s  n o t  - a f a c t o r  i n  t h i s  p r o c e s s  i s  less  

t h a n  o n e  p e r c e n t  ( 1 % ) .  S e e  - Appendix  "A". 

W h i l e  t h e  Supreme C o u r t  h a s  u p h e l d  t h e  r i g h t  o f  t r i a l  c o u r t s  

t o  e x c u s e  j u r o r s  whose v i e w s  a b o u t  t h e  d e a t h  p e n a l t y  i m p a i r  t h e i r  

a b i l i t y  t o  impose  t h e  d e a t h  p e n a l t y ,  W i t t  v .  W a i n w r i g h t ,  s u p r a ,  

t h e  C o u r t  h a s  n o t  a d d r e s s e d  t h e  q u e s t i o n  o f  w h e t h e r  s u c h  a r u l e  

i s  p e r m i s s i b l e  whe re  t h e  d e m o n s t r a t e d  r e s u l t ,  a s  h e r e ,  i s  g r o s s  

r ac i a l  d i s p a r i t y .  I n  t h i s  case, t h e  d i s p a r i t y  was c a u s e d ,  i n  

p a r t ,  as  t h e  r e c o r d  i n  t h i s  case ( R .  1776 -77 )  a n d  r e l e v a n t  s o c i a l  

s c i e n c e  l i t e r a t u r e  d e m o n s t r a t e ,  b e c a u s e  b l a c k  A m e r i c a n s  a r e  

s i g n i f i c a n t l y  more o f t e n  opposed  t o  t h e  d e a t h  p e n a l t y  t h a n  w h i t e  

Amer i cans .  J u r y  S e l e c t i o n  as a B i a s e d  S o c i a l  P r o c e s s ,  11 Law & 

S o c t y  Rev. 9  ( 1 9 7 6 ) ;  Due P r o c e s s  v e r s u s  crime C o n t r o l ,  8  Law & 

Hum. Behav.  31 ( 1 9 8 4 ) .  B u t  t h e  r a c i a l  d i s c r i m i n a t i o n  i n  t h e  

7 1  E i g h t  o f  t h e s e  were b l a c k  a n d  o n e  was F i l i p i n o .  F o r  
p u r p o s e s  o f  s i m p l i c i t y ,  t h e s e  j u r o r s  w i l l  b e  r e f e r r e d  t o  as  b l a c k .  
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i n s t a n t  c a s e  a l s o  was c a u s e d  by t h e  p r o s e c u t o r ' s  r a c i a l l y  d i s -  

c r i m i n a t o r y  u s e  o f  p r e e m p t o r y  c h a l l e n g e s .  S e e  - Argumen t  V I ,  

s u p r a .  

Whi le  t h e  S t a t e  i s  s u r e l y  e n t i t l e d  t o  a  j u r y  t h a t  c a n  f a i r l y  

a p p l y  t h e  l a w ,  a  d e f e n d a n t  i s  e n t i t l e d  t o  a  r e p r e s e n t a t i v e  j u r y  

t h a t  " e x p r e s s e s  t h e  c o n s c i e n c e  o f  t h e  community on t h e  u l t i m a t e  

q u e s t i o n  o f  l i f e  o r  d e a t h . "  When t h e s e  two r i g h t s  c l a s h ,  a t  

l e a s t  u n d e r  t h e  c i r c u m s t a n c e s  o f  t h e  i n s t a n t  c a s e ,  t h e  l a t t e r  

must  p r e v a i l .  A s  t h e  Supreme C o u r t  s a i d  i n  Ba t son  v .  Kentucky ,  

106  S . C t .  1 7 1 2 ,  1717 ( 1 9 8 6 )  ( c i t a t i o n s  o m i t t e d ) :  

The v e r y  i d e a  o f  a  j u r y  i s  a  body.  . . com- 
posed  o f  t h e  p e e r s  o r  e q u a l s  o f  t h e  p e r s o n  
whose  r i g h t s  i t  i s  s e l e c t e d  o r  summoned t o  
d e t e r m i n e ;  t h a t  i s ,  o f  h i s  n e i g h b o r s ,  £ e l -  
l o w s ,  a s s o c i a t e s ,  p e r s o n s  h a v i n g  t h e  same 
l e g a l  s t a t u s  i n  s o c i e t y  a s  t h a t  w h i c h  h e  
h o l d s .  The p e t i t  j u r y  h a s  o c c u p i e d  a  c e n t r a l  
p o s i t i o n  i n  o u r  s y s t e m  o f  j u s t i c e  b y  s a f e -  
g u a r d i n g  a  p e r s o n  a c c u s e d  o f  c r i m e  a g a i n s t  
t h e  a r b i t r a r y  e x e r c i s e  o f  power by p r o s e c u t o r  
o r  j u d g e .  . . . Those  on t h e  v e n i r e  must  b e  
" i n d i f f e r e n t l y  c h o s e n , "  t o  s e c u r e  t h e  d e f  en-  
d a n t ' s  r i g h t  u n d e r  t h e  F o u r t e e n t h  Amendment 
t o  " p r o t e c t i o n  o f  l i f e  a n d  l i b e r t y  a g a i n s t  
r a c e  o r  c o l o r  p r e j u d i c e . "  

While  i t  i s  t r u e  t h a t  t h e  d e c i s i o n s  i n  Ba t son  a n d  McClesky 

v .  Kemp, 1 0 7  S.Ct  1756  ( 1 9 8 6 ) ,  p r o h i b i t  o n l y  " p u r p o s e f u l "  d i s -  

c r i m i n a t i o n ,  g i v e n  t h e  e x p l i c i t  p r o s e c u t o r i a l  d i s c r i m i n a t i o n  

d i s c u s s e d  s u p r a ,  Argumen t  V I ,  c o m b i n e d  w i t h  t h e  overwhelming  

s t a t i s t i c a l  e v i d e n c e  i n  t h e  i n s t a n t  c a s e ,  t h e  d i s c r i m i n a t i o n  

h e r e i n  was a d e q u a t e l y  p u r p o s e f u l .  

XXI. APPELLANT IS TOO YOUNG TO BE EXECUTED 

~ l o r i d a ' s  s t a t u t e  d i r e c t s  t h a t  y o u t h f u l  a g e  b e  c o n s i d e r e d  a s  

a  m i t i g a t i n g  c i r c u m s  t a n c e ,  a n d  a p p e l l a n t ' s  e m o t i o n a l  and  p s y -  

c h o l o g i c a l  a g e  o f  10-12  ( R .  909 ,  936)  was s o  c o n s i d e r e d .  How- 



ever, a substantial body of authority suggests that a person of 

such youthful age who commits a capital offense should never be 

punished by execution. See - Thompson v. Oklahoma, 724 P.2d 780 

(0kla. 1986), cert. - granted, 40 Crim. L. Rep. (BNA) 4175 (Feb. 

25, 1987). It makes little difference whether the defendant's 

youthful age is chronological or psychological. The reasons that 

underly the eighth and fourteenth amendments' proscription of 

executing juveniles apply in both instances. 

CONCLUSION 

For the foregoing reasons, appellant respectfully requests 

that this Court vacate his death sentence and enter a term of 

life imprisonment. 
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